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COMPTROLLERS OF THE TREASURY 


OCOMPTROLLERS! 


Whence appointed | Datgofcom-) Eepiation 


Nicholas Eveleigh . -..........-...-.-...- South Carolina. . 11,1789 |?Apr. 16,1791 
GER: WIR Rs « Bin dnitikidnsccccccccess . 17,1791 | Feb, 2,1795 
. 25,1795 | Sept. 1, 1795 

26,1795 | June 30, 1796 

1,1796 | Dec. 14, 1802 

. 15,1802 | Nov. 21, 1811 

. 22,1811 | Feb. 10, 1814 

. 11,1814 | Feb. 28, 1815 

. 28,1815 | Mar. 3,1817 


Joseph Anderson.__.._. ...........----- 


James W. McCulloh 
Elisha Whittlesey 
NE ae 


William Hemphill Jones 1, 1875 
Jonathan Tarbell . 5, 1876 
4, 1885 

- 10, 1893 


1 Office of Comptroller created Sept. 2, 1789, 

? Died in office. 

Office of First Comptroller created Mar. 3, 1817. 

* Office of Deputy First Comptroller created Mar. 3, 1875. 





COMPTROLLERS OF THE TREASURY 


SECOND COMPTROLLERS! 









































= , . ai - | Expirati 
Name Whence appointea _| Pategfcom- | Expiration 
a ahs ominsciicchigiana Moawsacimesties. .....) .....-.22--< Mar. 6,1817 | Mar. 21, 1829 
a i oi oui New Hampshire .....--.-| Mar. 21,1829 | May 24, 1830 
Sarna B There 1. 5 eee cea fes sR Oe ceuew sets May 27, 1830 | June 30, 1836 
Albion K. Parris_._....-.-- Rodonentonnaes Maine. --- June 18, 1836 | Nov. 28, 1850 
Hiland Hall. -_-_____- Po cOS ha cvscssscmn Vermaaie vive. Nov. 27, 1850 | Sept. 10, 1851 
a Bi ienecen QP. Oct. 1,1851 | Feb. 13, 1853 
John M. Brodhead New Hampshire_-_-____.._.._-- .| Feb. 11,1853 | Oct. 8, 1857 
James M. Cutts. -__...___- ....-...-.-| District of Columbia............] Oct. 1,1857 | May 11, 1863 
John M. Brodhead New Hampshire May 29,1863 | Jan. 23, 1876 
Cyrus C. Carpenter. DA bceccncu ea .f SORIA Lennscees Jan. 7,1876 | Sept. 30,1877 
oe Wrens. 2h... cn et Onno... Se Le Oct. 1,1877 | June 1, 1885 
Isaac H. Maynard 2,1885 | Apr. 1, 1887 
Sigourney Butler . 22,1887 | May 26, 1889 
A ene | Pennsylvania. ._..............-. May 23,1889 | June 65,1893 
Se 2e-..----;-->--.---- nae eee a Ba May 27,1893 | Sept. 30, 1894 
DEPUTY SECOND COMPTROLLERS? 
Bemund B. Curtis... . 0s 2... 52.2255... New York. __-._................| July 1,1875 | Jan. 16, 1876 
Reuben Williams__._................-..- ReoMiene. 0220. 8D ccc cee Jan. 17,1876 | July 16, 1876 
James. 8. Delano. ---.._..-.--....-.----- BB oo eSU lessees July 24,1876 | June 30, 1885 
Richard R. McMahon__._.._........._.- West Virginia -..............- -| July 1,1885 | Oet. 31, 1880 
Edward M. Hartshorn.____..._......._.- BivensccanDRsexnceonrsentsis Nov. 1, 1889 | Sept. 21, 1898 
Bt ae oD eae 1) Sept. 22, 1893 | Sept. 30, 1894 
: 
COMPTROLLERS? 
i o.oo ocase anes Ohio Oct. 1, 1894 | Aug. 4, 1897 
Robert J. Tracewell.__...........-.-.--- Pedieee. 3. 565i S VA Ue. July 26, 1897 May 15, 1913 
RT creer a aia alsa aide May 16,1913 | Aug. 31,1915 
fy a See Ohio-_._.- ...-----------------| Sept. 1,1915 | June 30, 1921 
ASSISTANT COMPTROLLERS? 

Se as S35... 2- once ce cto a ala ea ssiaahendcannkenl Oct. 1,1894 | Apr. 16, 1895 
SD Mic IID. 6 ooo cco cenecncccese Connecticut.......-.....2.2..-.- June 6,1895 | Dec. 24, 1897 
ET Bie IIE onc ce mecccecssens ad ees ae Jan. 18,1898 |*Dec. 6, 1912 
RE Ws IIE icin con ccuncunse Obbe......036 1c. ii le: May 24,1913 | Aug. 31,1915 
Charles Marshall Foree __................ Komitee 2504. Jociess. WI Sept. 1,1915 | June 30, 1921 








1 Office of Second Comptroller created Mar. 3, 1817. 

? Office of Deputy Second Comptroller created Mar. 3, 1875. 

3 By the act of July 31, 1894, taking effect Oct. 1, 1894, the First Comptroller of the Treasury was made 
Comptroller of the Treasury and the office of Assistant Comptroller of the Treasury created; the offices of 
Second Comptroller of the Treasury, Deputy Second Comptroller, and Deputy First Comptroller were 


abolished. 
* Died in office. 
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COMPTROLLERS GENERAL OF THE UNITED STATES 


COMPTROLLERS GENERAL! 


Name Whence appointed Pie tee 
Sp SE PEL... caccsscssensonanen go cittntitttinnsinnatwemived June 29, 1921 
I ct csniesanch csi tanlinainrtesiiniatiatlies New Hampshire. ---..........-.- Apr. 7,1939 
ncnaneninecineoienn SIRT CR ini n concvediccccss Aug. 1,1940 


ASSISTANT COMPTROLLERS GENERAL! 


I Be cscnsccnnnnctisnsacbecss erinenadsteucecensosson June 30, 1921 
Richard N. Elliott.......................].. dniehdiarasaanetiniidadaind 8’Mar, 6, 1931 
gg eee eee MsdtiieaectJceckecaidbasben Dec. 17, 1931 
gy ee ee re eee ee Vee. 3s ---2 2.05 May 1,193 


Expiration 
of service 


June 30, 1936 
2June 19, 1940 


Nov. 11, 1930 
Dec. 16, 1931 
S Apr. 30, 1943 


1 By the act of June 10, 1921, 42 Stat. 23, effective July 1, 1921, the offices of Comptroller General of the 
United States and Assistant Comptroller General of the United States were created and the offices of the 


Comptroller of the Treasury and Assistant Comptroller of the Treasury were abolished. 
1 Resigned. 
3 Recess appointment. 


4 Acting Comptroller General of the United States July 1, 1936, to Apr. 10, 1939; June 20 to Oct. 31, 1940. 


5 Retired. 
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111, 133, 209, 347, 362, 368, 385, 431, 518, 573, 601, 
651, 783, 878, 943, 956. 


145, 406, 481, 542, 676 
Doud, Gudrun P. (Mrs.)-..............-...--- 668 
Duvall, C. Stephen, Jr 
Extrom, Andrew C 
Federal Communications Commission, Acting 


Federal Security Administrator 

94, 114, 254, 442, 445, 533, 841, 894 
Federal Trade Commission, Chairman 
Federal Works Administrator 


Gallagher, Philip J 

General Wrecking Company 
Gillen, Beatrice D 

Gillen, Robert Edward 
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Goldstein, Irvin 
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Harris & Parsons, Inc 
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Housing Expediter 
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Hudson, Roy E_._-. naib ; 853 
Inland Waterways Corporation. Saiceae 235 
Interstate Commerce Commission, Chairman 618 
6 60 
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LES LEE LOTR 668 
I nt ance cle 668 
Maritime Commission, Chairman.._._....._. 269 
Mason, Charles Perry...............- Sai 636 
I an 888 
McClintock, David Hayward__...........__- 455 
I I ne 466 
I 318 
I ance ch ate 216 
McLaughlin, K. E-______-- Sipsdteaelsaiesnmneainaaie 110 
MceQuiston, Irving M Seal ail on a a 
ca a ae oe 839 
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Montemorano, Margaret F_._.........._...-- 856 
ns ss vaso paceman ee 
EET, os sc a nememsloke 613 
SE ARE : 613 
Moran, Marguerite Gillen.................... 327 
Morningstar, Nicol, Inc_..______. caine 
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ID cca 767 
i eS 373 
I UII on wae wee ae ee . 8% 
Murphy, Edward W., Jr__.......--. 157 
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National Housing Administrator 530, 589, 907 
New Orleans Laundry, Inc..________ cidaananenl 567 
Nicholson Universal Steamship Co_.._____.__ 1, 269 
Office of Scientific Research and Dev elopment, 

ee ee a 
Office of Selective Service Records, Director... 765 


Office of Temporary Controls, Administrator 787 


O. K. Transfer and Storage Co..________ 583 
ees one ee oe 890 
Overlakes Freight Corporation._..._.______- 1, 269 
Owen, Howard R_._._..____- S oteatenieatie 88 
Padway, Joseph A. . Pe cratic aeaineienaes 111 
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Panama Canal, Chief of Office sasiaeian. He 
Panama Canal, Governor___. +<p00 Se 
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Pavian, Henry C_...._ : 875 
Pearson, Harry C_______ ie . 889 
Pennsylvania-Central Airlines Corp cleat. Te 
Percifield, Willis M________- nee 195 
Peterson, Bartholomew W 778 
Philippine War Damage Commission, Chair- 
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DECISIONS 
OF THE 


COMPTROLLER GENERAL OF THE UNITED STATES 


(B-58199) 


VESSELS—RECONDITIONING ALLOWANCE UPON RETURN TO PRI- 
VATE OWNERSHIP 


Where vessels were requisitioned for use by the Government and extensively 
altered from automobile carriers to bulk cargo carriers prior to the taking 
of title by the Government, the allowance for reconditioning authorized 
by section 2 of the act of May 18, 1944, upon return of the vessels to private 
ownership, “to restore the vessel to condition and utility at least as good 
as when acquired by the United States” may be in an amount sufficient to 
restore the vessels to the condition and utility (ordinary wear and tear 
considered) existing at the time the Government acquired the use of, 
rather than the title to, the vessels. 


Acting Comptroller General Yates to the Administrator, War Shipping Adminis- 
tration, July 2, 1946: 


I have your letter of May 28, 1946, as follows: 


Your opinion is respectfully requested concerning the claim asserted against 
this Administration by the Overlakes Freight Corporation under the Act of May 
18, 1944 (Public Law 305, 78th Congress). This claim is particularly set forth 
in a letter dated April 6, 1946 addressed to the Administrator, a copy of which 
is enclosed herewith. 

The facts involved are as follows. In April of 1942 the War Shipping Admin- 
istration requisitioned the use on a bareboat basis of the vessels Fred L. Hewitt, 
Coralia, Sonoma, Orescent City, and Penobscot. Extensive conversions of the 
vessels were made while they were under bareboat charter to this Administra- 
tion. Thereafter, in view of the probable cost of reconversion upon a redelivery 
and in view of contemplated long use of the vessels, it was determined that it 
was more advantageous to the United States to acquire the title thereto than 
to continue to use the vessels on a charter basis. 

Pending this determination, the ownership of the vessels had been transferred 
from the original owner, the Nicholson Universal Steamship Company, to its 
related parent company, the Overlakes Freight Corporation. The latter company 
aecepted the offer of the Administrator to purchase the vessels and the sale was 
consummated on October 5, 1942. At the same time, the sum of $25,000 was paid 
to. the Nicholson Universal Steamship Company in full settlement of all claims 
for the use of the vessels from the time of their delivery to the War Shipping 
Administration to the date of transfer of title to Overlakes Freight Corporation. 

The vessels are no longer needed by the United States and informal negotia- 
tions have been under way. between the former owner (Overlakes Freight Cor- 
poration) and this Administration for their return pursuant to the Act of 
May 18, 1944. The former owner indicates in its enclosed letter that it believes 
itself to be entitled to cost necessary to restore the vessels to condition and utility 
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as good as when first acquired by the United States, that is, in the same condi- 
tion and utility as they were when acquired from the Nicholson Universal Steam- 
ship Company for use by the United States. 

This Administration, on the other hand, has contended that its obligations 
under the statute merely require it to place the vessels in the same condition 
and utility as when the title thereto was acquired from the Overlakes Freight 
Corporation. 

The legislative history to some extent supports the claim of the former owner. 
The report of the House Committee on Merchant Marine and Fisheries (H. Rep. 
No. 802, 78th Congress) dated October 26, 1943 states: 

“The Administrator would first notify the owner from whom the vessel was 
purchased or requisitioned that the vessel was available for return and that it 
would be returned to him if he wanted it, under conditions wherein the owner 
would have to return the purchase price or compensation received by him for the 
vessel, less allowance for reconditioning the vessel and for its use by the United 
States. The Administrator after consultation with the owner would determine 
the amount necessary to restore the vessel ‘to condition and utility at least as 
good as when acquired by the United States.’ 

“Some of these vessels have had alterations made on them. Such alterations 
may or may not affect the usefulness of the vessel in its former occupation. The 
problem therefore is not to restore the vessel to a condition at least as good as 
when acquired by the Government, necessarily, but to make it suitable for the 
use to which it is to be returned. The allowance for reconditioning, it is con- 
templated, will enable the owner to place the vessel in as good a condition as 
when it was taken for practical purposes, wear and tear excepted. It is recog- 
nized that in some instances, due to extensive changes made, the cost of recon- 
ditioning will be high, and may possibly approximate the acquisition cost of the 
vessel. However, in the interest of the national economy, and the resumption 
of peacetime commercial operations, particularly in the case of fishing vessels, 
it appears highly desirable that the owner of the vessel be granted allowance 
for reconditioning the vessel sufficient to insure the vessel’s return to its former 
occupation. The term ‘ordinary wear and tear’ refers to peacetime standards 
of ordinary wear and tear.” 

On the other hand, the language of the statute itself seems to require an inter- 
pretation that the obligation of this Administration is to return the vessels to 
the former owner in condition and utility at least as good as when the title was 
acquired by the United States. Section 2 of the statute states: 

“* * * the vessel may be returned to such owner upon repayment to the 
United States of the compensation paid therefore less such allowances as the 
Administrator may deem reasonable (1) to cover the cost of such reconditioning 
as the Administrator after consultation with the owner deems necessary to re- 
store the vessel to condition and utility at least as good as when acquired by 
the United States (ordinary wear and tear excepted).” 

The phrase that determines the time as of which the condition and utility of 
the vessels should be determined is “when acquired by the United States.” Sec- 
tion 1 of the Act, in referring to the vessels included therein, includes those “the 
title to which has been or may hereafter be acquired by the United States through 
purchase of requisition.” Accordingly, it is assumed by this Administration that 
the condition and utility referred to in Section 2 “when acquired by the United 
States” means the condition and utility when the title was acquired by the 
United States. 

I would very much appreciate your opinion on this point. 


From your letter quoted above, the enclosure forwarded therewith, 
and other available information, it appears that physical possession 
of the five vessels here involved was first taken by the United States 
pursuant to an understanding set forth in a letter from the Adminis- 
trator, War Shipping Administration, to the Nicholson Universal 
Steamship Company dated March 5, 1942, By the terms of the under- 
standing, bareboat charters were to be executed and the vessels were to 
be operated by the then owners, Nicholson Universal Steamship Com- 
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pany, under a profit-sharing agreement. Apparently, no charters ever 
were in fact executed. Some months later after extensive alterations 
had been made in three of the five vessels to convert them from auto- 
mobile carriers to bulk cargo carriers, it was decided by the War Ship- 
ping Administration that title to the vessels should be taken and nego- 
tiations to that end were commenced. These negotiations resulted in 
the taking of title to the vessels by the United States on October 5, 
1942. 

During the period of negotiations leading up to the taking of 
title a corporate readjustment took place and Overlakes Freight Cor- 
poration purchased from Nicholson Universal Steamship Company, 
its wholly owned subsidiary, all its assets—including the five ships 
here involved—leaving Nicholson Universal Steamship Company with 
only its grandfather or other operating rights and tariffs. 

On October 5, 1942, when title to the vessels was taken, two agree- 
ments, WSA-2779 and WSA-2780, were executed. By the first of 
these agreements the War Shipping Administration offered, and the 
Nicholson Universal Steamship Company accepted, the sum of $25,000 
as full compensation for any and all use by the War Shipping Ad- 
ministration of each of the five vessels, Crescent City, Fred L. Hewitt, 
Sonoma, Penobscot, and Coralia, during the period of ownership of 
the vessels by Nicholson Universal Steamship Company. By the 
second agreement War Shipping Administration offered, and the 
Overlakes Freight Corporation accepted, the sum of $975,000 as the 
purchase price for the same five vessels, including all appurtenances 
thereunto belonging, spare parts aboard and ashore—excluding leased 
equipment, if any—the amount to include consideration for any and 
all use that may have been made by the War Shipping Administra- 
tion of any and all the vessels during the period of ownership by 
Overlakes Freight Corporation. It thus appears that the sum of 
$1,000,000 paid by the War Shipping Administration to Nicholson 
Universal Steamship Company and Overlakes Freight Corporation 
was for the purchase of the five vessels and, in addition, payment 
for the use thereof by the War Shipping Administration from the 
time of taking of possession to the time of taking of title. 

The question for consideration is whether the Overlakes Freight 
Corporation in refunding the purchase price of the vessels may 
withhold a sufficient sum, in addition to the sum withheld as com- 
pensation for the use of the vessels, to restore the vessels to a con- 
dition and utility as good as when taken for use, or whether it is 
limited to a sufficient sum to restore the vessels to a condition and 
utility only as good as when jitle to the vessels was taken by the 
United States. 
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Sections 1 and 2 of Public Law 305, 78th Congress, 58 Stat. 223 
(50 U.S. C. A. 1301-1304) , are as follows: 


That the Act entitled “An Act to authorize the return to private ownership 
of certain vessels formerly used or suitable for use in the fisheries or industries 
related thereto,” approved April 29, 1943 (Public Law 44, Seventy-eighth 
Congress; 57 Stat. 69), is amended to read as follows: “That any vessel 
formerly used or suitable for use in the fisheries or industries related thereto, 
any vessel of one thousand gross tons (determined in accordance with the 
provisions of section 77 of title 46 of the United States Code) or less, and any 
vessel employed on the Great Lakes during the year preceding its acquisition 
by the United States, the title to which has been or may hereafter be acquired 
by the United States through purchase or requisition except any vessel seven- 
teen years of age or older traded in under the provisions of section 510, 
Merchant Marine Act, 1936, as amended, or any other provision of law may 
be returned to private ownership in accordance with the provisions of this 

Sec. 2. Every such vessel shall, upon determination by the department or 
agency having possession thereof that the vessel is no longer needed or can 
be spared by such department or agency without detriment to its service, 
be made available to the Administrator of the War Shipping Administration 
(hereinafter referred to as the Administrator), who shall notify the owner 
from whom such vessel was purchased or requisitioned that the vessel may 
be returned to such owner upon repayment to the United States of the com- 
pensation paid therefor less such allowances as the Administrator may deem 
reasonable (1) to cover the cost of such reconditioning as the Administrator 
after consultation with the owner deems necessary to restore the vessel to 
condition and utility at least as good as when acquired by the United States 
(ordinary wear and tear excepted), and (2) to compensate such owner for 
the use of the vessel by the United States, and upon compliance with such 
other terms and conditions as the Administrator may prescribe. The de- 
termination of such allowances by the Administrator shall be final notwith- 
standing any other provision of law. 


The reference to the taking of title in the first section of the act 
appears to be for the purpose of defining the scope of the act, 
making it applicable to certain specified classes of vessels “the title 
to which has been or may hereafter be acquired by the United States 
through purchase or requisition.” The reference to acquisition in 
section 2 of the act where provision is made for an allowance “to 
restore the vessel to condition and utility at least as good as when 
acquired by the United States” does not clearly indicate whether ac- 
quisition of title or mere physical acquisition of the vessel is in- 
tended. This creates such an ambiguity as to permit, in the con- 
struction of the act, reference to the intent of the Congress as 
reflected in its legislative history. 

On page 2 of House Report No. 802, dated October 26, 1943, it 
is stated : 


The bill relates only to vessels owned by the United States, that is, vessels, 
the title of which has been and may hereafter be, acquired by the United 
States through purchase or requisition. Vessels chartered to the Government 
either voluntarily or by means of requisition for use will be back to the owners 
under the terms of the charters. 


Thus, it may be seen that the reference to the taking of title is in- 
tended to limit the scope of the act*as to the vessels affected—no 
intention being evidenced here or elsewhere in the report to limit 
the amount of the reconditioning allowance to the condition of the 
vessel at the time title was taken by the Government. 
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On page 2 of House Report No. 802, in explaining an amendment 
inserted in the bill, it is stated: 

* * * he [the former owner] will be allowed to present his views to the 
Administrator as to the cost of reconditioning of his vessel and, (b) in deter- 
mining the cost of reconditioning the vessel consideration will be given to the 


cost of restoring it to a condition enabling it to be used in the trade in which it 
was engaged prior to its acquisition by the United States. 


In the case of the three vessels here under consideration upon which 
the extensive alterations had been made, the trade in which the ves- 
sels were engaged was the carrying of automobiles. 

Again, on page 3 of House Report No. 802, it is stated: 

Some of these vessels have had alterations made on them. Such alterations 
may or may not affect the usefulness of the vessel in its former occupation. 
The problem therefore is not to restore the vessel to a condition at least as good 


as when acquired by the Government, necessarily, but to make it suitable for the 
use to which it is to be returned. * * * 


Here, three of the vessels were extensively altered from automobile 
carriers to bulk cargo carriers and to restore them to automobile 
carriers—“the use to which they are to be returned”—undoubtedly 
will require extensive reconditioning. 

To limit the allowances for reconditioning to a sum sufficient to 
restore the vessels to the condition existing at the time of taking 
of title—after the character of the vessels had been changed by the 
Government—would result in the Government never having paid, 
and the owner never having received, the cost of reconversion re- 
quired by these alterations. Such a holding would tend to defeat 
the intent and purpose of the Congress in the enactment of said 
Public Law 305 in that the allowance would not be fixed with a view 
to the use and trade to which the vessel is to be returned. And, of 
course, the statute should be given a construction consistent with its 
legislative purpose if reasonably possible. United States v. Katz, 
271 U. S. 354. 

Accordingly, I have to advise that Overlakes Freight Corporation 
may, in refunding the amount paid for the five vessels, Fred L. 
Hewitt, Coralia, Sonoma, Crescent City and Penobscot, withhold a 
sum found by you to be sufficient to restore the vessels to a condition 
and utility as good as when taken for use (ordinary wear and tear 
considered), plus such other allowances as may be authorized under 
the provisions of the cited statute. 





(B-56499) 


PAY—RETIRED—RETIRED FLEET MARINE CORPS RESERVISTS AD- 
VANCED ON RETIRED LIST TO TEMPORARY COMMISSIONED RANK 
A Fleet Marine Corps reservist retired under the provisions of sections 203 and 


204 of the Naval Reserve Act of 1938 who, upon release from active duty, 
after retirement, under a temporary wartime commission, was advanced 


754496—48-——3 
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on the retired list to the rank of such temporary commission with retired 
pay “computed at the rate prescribed by law * * * based upon such 
higher rank” pursuant to section 8 of the act of February 21, 1946, is not 
entitled to retired pay as for an officer, but, rather, his retired pay should 
be computed, pursuant to said 1938 act, as for an enlisted man (retired 
Fleet reservist) on the pay of his higher commissioned rank. 


Acting Comptroller General Yates to Col. E. E. Shaughnessey, U. S. Marine 
Corps, July 3, 1946: 


There has been considered your letter of March 11, 1946, as follows: 


Your decision is requested as to the proper method of computing retired pay 
of former members of the Fleet Marine Corps Reserve advanced in rank on the 
retired list pursuant to the provisions of Section 8 of Public Law 305, 79th 
Congress, approved February 21, 1946. 

Subsection (b) (2) of Section 10 of the Act approved July 24, 1941, (55 Stat. 
605) as amended by Section 8 (a) of the Act approved February 21, 1946, Public 
Law 305, 79th Congress, provides, insofar as here material, that: 

“(2) Personnel of the * * * Wieet Marine Corps Reserve appointed or 
advanced under the authority of this Act shall, when subsequently retired, if 
not otherwise entitled to the same or higher grade and rank or retired pay, 
be advanced to the highest grade and rank in which, as determined by the 
Secretary of the Navy, they served satisfactorily under temporary appointments, 
and shall receive retired pay computed at the rate prescribed by law and applica- 
ble in each individual case but based upon such higher rank.” 

There has been received for settlement on my rolls the retired pay account 
of Captain Henry William WANDT (09300), U. S. Marine Corps, Retired. The 
records show that WANDT has the following service: 


U. S. Marine Corps 


Enlisted Discharged Days lost 
14 Sep 14 EE OEE EES SEE Oe ee ONS ee Bee LE 30 
14 Sep 18 No eee ne ian emamigaipentaierpainciinchteenioes 0 
17 May 20 WGiMiag: 26s awbbbiiie tale oe) el at 0 
19 May 24 DS ta ies a 0 
19 May 28 nD derentenisbienads 0 
19 May 32 80 Nov 84 (trans to FMCR) i... ~~... 0 


Fleet Marine Corps Reserve 
1 Dee 34 30 Sep 44 (trans to Retired List) 
Retired List, U. S. Marine Corps 
LOCAL...) ) heres 


The records further show that WANDT was assigned to active duty as an 
enlisted man on June 25, 1940, and was promoted to the rank of warrant officer, 
in the U. 8. Marine Corps for temporary service on March 2, 1942, pursuant 
to the provisions of the Act approved July 24, 1941 (55 Stat. 604), as amended. 
WANDT thereafter served on continuous active duty in the temporary grades 
of warrant and commissioned officer until November 8, 1945, when he was re- 
lieved from active duty. 

As indicated by the service hereinbefore set forth WANDT was transferred 
to Class II (d), now Class I (c), Fleet Marine Corps Reserve, in the rank of 
quartermaster sergeant, (first pay grade) on completion of a total of 20 years, 
1 month, and 14 days’ active service. His average markings for conduct on trans- 
fer to the Fleet Marine Corps Reserve were about 95 percent. WANDT had a 
total of 5 years, 6 months, and 24 days’ inactive service as a member of the 
Fleet Marine Corps Reserve. Subsequent to his assignment to active duty on 
June 25, 1940, he completed a total of 5 years, 4 months, and 14 days’ active 
service, making a total of 25 years, 5 months, and 28 days’ active service (en- 
listed, warrant, and commissioned), with a grand total of 31 years, and 22 days’ 
active and inactive service. At the time of his relief from active duty, November 
8, 1945, WANDT was serving in the temporary grade of Captain and was in 
receipt of the pay of the fourth pay period with over 30 years’ service computed 
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as provided in the Pay Readjustment Act of 1942, or at the rate of $375 per 
month. The Secretary of the Navy has determined that his service in the rank 
of captain was satisfactory and he has accordingly been advanced to the rank 
of Captain on the Retired List, effective November 9, 1945. 

It is to be noted that section 10 (b) (2) of the Act approved July 24, 1941 (55 
Stat. 605), as amended, supra, provides that personnel shall be advanced to the 
highest grade and rank in which, as determined by the Secretary of the Navy, 
they served satisfactorily under temporary appointments, and shall receive 
retired pay “computed at the rate prescribed by law and applicable in each 
individual case but based on such higher rank.” ‘The law applicable to the case 
here considered is that contained in Section 204 of the Naval Reserve Act of 
1938. However, the undersigned is in doubt as to whether the retired pay of 
members of the Fleet Marine Corps Reserve who held temporary warrants or 
commissions during World War II and who, after release from active duty and 
transfer to the retired list, are advanced to the highest temporary rank held 
while on active duty is to be computed in accordance with the provisions of 
Section 204 of the Naval Reserve Act of 1938, or whether the retired pay of 
such personnel is to be computed as provided by law for the computation of 
retired pay of retired officers; e. g., 


(a) By 34 U. S. C. 854 b, and Sec. 15, Pay Readjustment Act of 1942. 


1% of $250.00 (base pay of 4th pay period)-------_-__------____ $125. 00 
40% longevity (over 24 years’ active service) ---_._-----__-__ $100. 00 
Plus 10% for conduct markings._--___~--~--.----+--.+-----.- $22. 50 
ar i a $247. 50 
(b) By 34 U.S. C. 404 b. 
21%4% x $350.00 x 25 years’ active service__..._------___---.--~_- $218. 75 
(c) By paragraph 4, Sec. 15, Pay Readjustment Act of 1942. 
TIO ON i aes RE eee es $281. 25 


As bearing upon the computation set forth in the preceding paragraph, there 
is for consideration that provision of the fourth paragraph of Section 15 of the 
Pay Readjustment Act of 1942, which provides as follows: 


“The retired pay of any officer of any of the services mentioned in the title 
of this Act who served in any capacity as a member of the military or naval 
forces of the United States prior to November 12, 1918, hereafter retired under 
any provision of law, shall, unless such officer is entitled to retired pay of a 
higher grade, be 75 per centum of his active duty pay at the time of his retire- 
ment.” 

It is to be noted that the computations under (a) and (b) are based upon 
the pay as for an officer of the fourth pay period with over 24 years’ active service 
for longevity purposes, as provided in Section 15 of the Pay Readjustment Act 
of 1942, i. e., 20 years, 1 month, 14 days’ active service prior to transfer to the 
Fleet Marine Corps Reserve plus 5 years, 4 months, and 14 days’ active service 
performed subsequent to transfer to the Fleet Marine Corps Reserve. 

In the event that computation under (c) is correct, which would apply, (a) 
or (b), in a similar case where the man concerned did not serve prior to 12 
November 1918? 

In view of the number of such cases being transferred to my rolls, an early 
reply will be appreciated. 


The difficulty in the case arises by reason of the fact that Captain 
Wandt’s rights to retirement and actual transfer to the retired list 
were under statutes applicable to enlisted men, whereas he is now 
entitled to have his retired pay computed on the pay basis of his com- 
missioned rank. 

The right to retirement was under sections 203 and 204 of the Naval 
Reserve Act of 1938, 52 Stat. 1178, 1179, 34 U. S. C. 854b, 854c, in part 
as follows: 
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Sec. 208. Men serving in the Regular Navy, who, having enlisted therein on 
July 1, 1925, or prior thereto, or who having been discharged therefrom prior 
to July 1, 1925, and reenlisted in the Regular Navy within three months from 
the date of discharge, or who were serving in the Naval Reserve Force on July 1. 
1925, in an enrollment entered into within four months from the date of their 
discharge from the Regular Navy and thereafter reenlisted in the Regular Navy 
within three months from the date of their discharge from the Naval Reserve 
created by the Act of February 28, 1925, shall be entitled to be transferred to 
the Fleet Reserve on the completion of sixteen or more years’ naval service, and 
when so transferred shall, except when on active duty, be entitled to receive, if 
they have had sixteen but less than twenty years’ naval service, pay at the rate 
of one-third the base pay they were receiving at the time of transfer, plus all 
permanent additions thereto, and if they have had twenty or more years’ naval 
service, pay at the rate of one-half of the base pay they were receiving at the 
time of transfer, plus all permanent additions thereto: Provided, That the pay 
authorized in this section shall be increased 10 per centum for all men who 
may be credited with extraordinary heroism in the line of duty or whose average 
marks in conduct for twenty or more years shall not be less than 95 per centum 
of the maximum: Provided further, That the determination of the Secretary of 
the Navy as to the definition of extraordinary heroism shall be final and conclusive 
for all purposes. 

Sec. 204. * * * Provided further, That all enlisted men transferred to 
the Fleet Reserve in accordance with the provisions of Sections 1 and 203 of 
this Act shall, upon completion of thirty years’ service, be transferred to the 
ae list ptt the — Navy, with the pay they were then legally entitled 
to receive 


The first paragraph of section 15 of the Pay Readjustment Act of 
1942, 56 Stat. 367, is in part as follows: 


Sec. 15. On and after the effective date of this Act, retired officers, warrant 
officers, nurses, enlisted men, and members of the Fleet Reserve and Fleet Marine 
Corps Reserve shall have their retired pay, retainer pay, or equivalent pay, 
computed as now authorized by law on the basis of pay provided in this Act, which 
pay shall include increases for all active duty performed since retirement or 
transfer to the Fleet Reserve or Fleet Marine Corps Reserve in the computation 
of their longevity pay and pay periods * * 


Such provisions would have governed Captain Wandt’s retired pay 
as an enlisted man (retired Fleet reservist) upon release from active 
dnty under his temporary commission, but for the provisions of sec- 
tion 10 of the act of July 24, 1941, as amended by section 8 of the act 
of February 21, 1946, Public Law 305, 60 Stat. 28, to read in part as 
foliows: 


Sec. 10. (a) Personnel appointed or advanced under the authority of this Act 
may be continued in their temporary status during such period as the President 
may determine, but not longer than six months after the termination of war or 
national emergency or, in the case of reserve and retired personnel, not longer 
than the period herein specified or the date of release from active duty which- 
ever is the earlier and in no case longer than six months after the termination 
of war or national emergency. Upon the termination of their temporary status 
such personnel on the active list of the Regular Navy and Marine Corps shall 
assume their permanent status and those of the retired list and of the respective 
Reserve Components, including the Fleet Reserve and Fleet Marine Corps Re- 
serve, shall have, when returned to an inactive status, the highest grade and 
rank in which, as determined by the Secretary of the Navy, they served satis- 
factcrily under a temporary appointment, unless entitled to the same or higher 
grade and rank pursuant to section 8 of this Act, as now or hereafter amended. 

(b) (1) Personnel of the retired list returned to an inactive status with 
higher rank pursuant to subsection (a) shall receive retired pay computed at 
the rate prescribed by law and applicable in each individual case but based upon 
such higher rank. 
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By virtue of such provisions, Captain Wandt, upon determination 
by the Secretary of the Navy, was entitled to be returned to an in- 
active status with the rank of captain on the retired list and to 
receive retired pay “computed at the rate prescribed by law and 
applicable in each individual case but based upon such higher rank.” 
Having been retired under the provisions of sections 203 and 204 of 
the Naval Reserve Act of 1938, supra, the rate prescribed by law 
and applicable in his individual case is the rate prescribed in those 
sections. That is to say, he is entitled to have his retired pay com- 
puted on the same basis and under the same statutory provisions as 
though the said act of February 21, 1946, had not been enacted, except 
that, by virtue of the latter act, he is entitled in such computation 
to have the pay of his higher rank substituted for the pay of the 
lower rank otherwise applicable. That solution appears to be most 
reasonably in consonance with the language of the amended statute 
in such respect. 

It is suggested that since Captain Wandt had service prior to 
November 12, 1918, he may be entitled under the language of the 
fourth paragraph of section 15 of the Pay Readjustment Act of 1942, 
quoted in your letter, to retired pay at the rate of 75 per centum of 
his active duty pay at the time of his release from active duty as a 
temporary officer. The said paragraph, however, expressly relates 
to officers thereafter retired and has no application to the retirement 
of enlisted men. Captain Wandt was placed on the retired list as an 
enlisted man under statutory provisions relating solely to enlisted 
men. While he was accorded the rank of captain on the retired list 
upon his release from active duty and the termination of his temporary 
appointment as an officer, as provided in the said act of February 21, 
1946, that act did not accord him the right to have his retired pay 
computed under statutes applicable to officers but limited him to the 
basis of the statutes otherwise applicable in his individual case (the 
provisions for enlisted Fleet reservists in sections 203 and 204 of the 
Naval Reserve Act, supra), except that the method of computation 
there provided was to be applied to the pay of the higher rank. 

It follows that the said provisions of the fourth paragraph of sec- 
tion 15 of the Pay Readjustment Act are not applicable in this case 
and that the method of computation set forth in the first example in 
your letter—example (a)—is proper. 


(B-58777) 


LUMP-SUM LEAVE PAYMENTS—RATE AT WHICH PAYABLE 


In consonance with the lump-sum leave payment statute of December 21, 1944, 
providing that the lump sum shall equal the compensation that would have 
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been received had the employee remained in the service until the expiration 
of his leave, the lump sum payable to employees who were separated after 
the date of approval (May 24, 1946) of the Federal Employees Pay Act of 
1946 (effective July 1, 1946) increasing basic rates of compensation, and 
whose unused annual leave covers a period extending beyond June 30, 1946, 
properly should reflect the compensation changes effected by the 1946 act 
for so much of the period as extends beyond June 30, 1946. (Amplified by 
26 Comp. Gen. 102.) 


Acting Comptroller General Yates to the Secretary of the Treasury, July 9, 
1946: 


I have your undated letter, received in this office June 21, 1946, as 
follows: 


The Act of December 21, 1944, 58 Stat. 845, dealing with lump-sum payments 
to Government employees for accumulated or accrued annual leave due upon 
separation from service provides in part: 

“Such lump-sum payment shall equal the compensation that such employee 
would have received had he remained in the service until the expiration of the 
period of such annual or vacation leave.” 

Advice is requested whether an employee of the Department now on leave 
without pay or in a pay status who elects, on or before June 30, 1946, to be paid in 
a lump sum under said Act is entitled to compensation with respect to any un- 
expired period of service on and after July 1, 1946, at the rate provided for in the 
Federal Employees’ Pay Act of 1946 [Public Law 390, 79th Congress] or must be 
paid at the rate in effect at the date of separation. 


Section 1 of the act of December 21, 1944, 58 Stat. 845, quoted in 
part in your letter, reads: 


That whenever any civilian officer or employee of the Federal Government or 
the government of the District of Columbia is separated from the service or 
elects to be paid compensation for leave in accordance with the Act of August 1, 
1941, as amended by the Act of April 7, 1942, or section 4 of the Act of June 23, 
1943, he shall be paid compensation in a lump sum for all accumulated and cur- 
rent accrued annual or vacation leave to which he is entitled under existing law. 
Such lump-sum payment shall equal the compensation that such employee would 
have received had he remained in the service until the expiration of the period 
of such annual or vacation leave: Provided, That if such employee is reem- 
ployed in the Federal service or in or under the government of the District of 
Columbia under the same leave system prior to the expiration of the period 
covered by such leave payment, he shall refund to the employing agency an 
umount equal to the compensation covering the period between the date of 
reemployment and the expiration of such leave period, and the amount of leave 
represented by such refund shall be credited to him in the employing agency. In 
the case of reemployment in the Federal service the sum so refunded shall be 
covered into the Treasury as “Miscellaneous Receipts,” and in case of reemploy- 
ment in or under the government of the District of Columbia the sum so re- 
funded shall be covered into the Treasury to the credit of the District of 
Columbia: Provided further, That the lump-sum payment herein authorized 
shall not be regarded, except for purposes of taxation, as salary or compensation 
and shall not be subject to retirement deductions. 


The Federal Employees Pay Act of 1946, Public Law 390, 60 
Stat. 216, referred to in your letter authorizes, inter alia, increases in 
existing rates of basic compensation provided by section 13 of the 
Classification Act of 1923, as amended. That act was approved May 
24, 1946, and section 16 thereof, 60 Stat. 220, provides that, with one 
exception not here material, its provisions shall take effect on July 1, 
1946. Hence, with respect to employees separated from the service 
after the date of approval of the Federal Employees Pay Act of 
1946, and whose unused annual leave covers a period extending beyond 
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June 30, 1946, it is clear that, had they “remained in the service until 
the expiration of such annual or vacation leave,” they would have 
received compensation at the increased rates provided by the said 
act of May 24, 1946, for so much of the period as extends beyond 
June 30, 1946. Consequently, in consonance with the plain language 
of the 1944 statute, the lump-sum payment in such cases properly 
should reflect any compensation changes effected by the Federal 
Employees Pay Act of 1946. Accordingly, the first alternative ques- 
tion presented in the last paragraph of your letter is answered in the 
affirmative and the second alternative question in the negative. 
Certain statements made in former decisions of this office (such as 
24 Comp. Gen. 728, and 768, and 25 Comp. Gen. 185) which might 
indicate a different conclusion in this case have not been overlooked. 


(B-58413) 


LUMP-SUM LEAVE PAYMENTS—TRANSFERS BETWEEN AGENCIES 
WITHOUT RECREDIT OF LEAVE—PAYMENT LIABILITY 


Where an agency, in the exercise of its discretion under section 4.9 (b) of the 
Annual and Sick Leave Regulations, did not credit an employee, upon trans- 
fer from a permanent position in another agency to a temporary position, 
with the annual leave which accrued in the permanent position, a lump-sum 
leave payment under the act of December 21, 1944, for the accumulated an- 
nual leave to the employee’s credit at the date of transfer may not, upon 
subsequent separation from the service, be made by the agency to which 
transferred. 


Acting Comptroller General Yates to M. H. Kennedy, Department of Agricul- 
ture, July 10, 1946: 


Reference is made to your letter of May 21, 1946, your file FI-412- 
MHK, as follows: 


There has been presented to me for certification the enclosed Standard Form 
No. 1128, “Pay Roll for Personal Services,” Bureau Voucher No. 2—2700-P, in the 
gross amount of $54.52, representing the lump sum payment of fifty-four (54) 
hours of accrued annual leave as provided by Section I of the Lane Act of De- 
cember 21, 1944, Public Law No. 525. 

This particular employee, effective March 1, 1946, was transferred, due to a 
reduction in force, from a permanent or indefinite position in the Signal Corps, 
War Department, to a temporary position, Accounting Clerk, CAF-4, $2,100.00 
per annum, in the Production and Marketing Administration, Department of 
Agriculture,—both positions falling within the purview of the Annual Leave 
Statute of March 14, 1936, providing for one leave system. However, due to the 
dissatisfaction of the type of work to which assigned in the Department of Agri- 
culture, the employee resigned from the temporary position effective March 15, 
1946, COB. At the time of transfer, Standard Form No. 70A, “Leave Record,” 
was certified by the War Department to this office for fifty-four (54) hours ac- 
crued annual leave and two (2) hours accrued sick leave, and in accordance with 
the provisions of the Regulations Relating to Annual and Sick Leave, the accrued 
leave would have been held to her credit pending a reappointment to a perma- 
nent or indefinite position. The employee was absent from duty eight (8) hours, 
due to sickness, on March 11, 1946, and inasmuch as the regulations applicable 
to temporary employees prohibit the granting of leave credits for part of a month 
of service, a charge for eight (8) hours “Leave Without Pay” was made on the 
previous pay roll. 
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Section 4.9 (B) of the Regulations Relating to Annual and Sick Leave pro- 
vides that when an employee is appointed, reappointed or transferred without 
a break in service from a permanent or indefinite position to a temporary posi- 
tion in a different agency, a statement of the leave account shall be furnished, 
and if subsequently the employee is appointed, reappointed or transferred with- 
out a break in service to a permanent or indefinite position the amount of leave 
shown to be due shall be credited to the account, and that it is within the discre- 


tion of the employing agency to disallow credit for leave accrued in the former 
permanent position. 

A decision is, therefore, requested on the following: 

If an employee is-transferred from a permanent or indefinite position in 
another department (outside the Department of Agriculture) to a temporary 
position in the Department of Agriculture under the same leave regulations, 
and the employee was furnished with a statement of leave to be credited at such 
a time as another permanent or indefinite appointment without a break in serv- 
ice, is received, which Department (transferor or transferee) is responsible for 
the liquidation of the accrued leave in case the employee resigns or is separated 
prior to receiving a permanent or indefinite position in the Department of 
Agriculture? 


The enclosed pay roll voucher has been prepared on the basis of the Depart- 
ment of Agriculture assuming the obligation of paying the amount involved 
in the lump-sum payment, and I would appreciate being advised as to whether 
or not the voucher should be certified and paid by this agency. 


In 24 Comp. Gen. 726, it was held (quoting from the syllabus) : 


Under section 3 of the act of December 21, 1944, providing for lump-sum 
payments for employees’ leave upon transfer between different leave systems, 
an employee who transfers from a permanent to a temporary position in an- 
other agency—both positions falling within the purview of the annual leave 
statute of March 14, 1936, providing for one leave system—is not entitled to 
payment for the annual leave to his credit at the date of transfer, even though, 
under section 4.9 (b) of the Annual and Sick Leave Regulations, it is not man- 
datory that his leave credit be transferred. 

As indicated in your letter, when an employee is transferred from 
a permanent position in one department to a temporary position in 
another department, it is not mandatory upon the agency to which 
transferred that the employee be credited with the leave due him in 
the agency from which transferred, but discretionary only. Since 
no leave accrues in a temporary position for less than one full month’s 
service (23 Comp. Gen. 638), and since the absence in the temporary 
position was charged as leave without pay, it is assumed that the 
Department of Agriculture in this case did not credit the employee 
with the leave accrued to him while in the War Department. Upon 
that assumption, the only accumulated leave for which lump-sum 
payment could be made by your Department upon the subsequent 
separation of the employee would be such as accrued by reason of his 
temporary service, but in that connection, no leave accrues in a tem- 
porary position for less than one full month of service. 23 Comp. 
Gen. 638. Accordingly, no payment from any appropriation under 
the control of the Agriculture Department may be made in this case. 

In view of the foregoing, the voucher, which is returned herewith, 
may not be certified for payment. 
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(B-58518) 


LEAVES OF ABSENCE—FULL TIME EMPLOYEE TRANSFERRED TO 
“WHEN ACTUALLY EMPLOYED” BASIS 


An employee who was transferred without a break in service from a full time 
per annum position to a “when actually employed” position in the same 
agency, both positions being “permanent” or “indefinite” within the meaning 
of the Annual and Sick Leave Regulations, may be granted annual leave 
to cover the interval between his last day of work under the full time posi- 
tion and the effective date of the “when actually employed” appointment, or, 
if the employee’s annual leave is insufficient to cover such an interval, he 
may be placed in a leave-without-pay status. 

An employee who was transferred without a break in service from a full time 
per annum position to a “when actually employed” position in the same 
agency, both positions being “permanent” or “indefinite” within the meaning 
of the Annual and Sick Leave Regulations, is entitled to have his annual 
and sick leave transferred to his credit in the new position pursuant to 
section 48 of said regulations; and, upon completion of service for “a 
period of not less than 1 month” under section 1.1 (d) of said regulations, 
the employee became subject to said regulations and earns leave while 
serving in his new position. 


Acting Comptroller General Yates to Julian D. Sears, Department of the Inte- 
rior, July 11, 1946: 


Reference is made to your letter of May 27, 1946, in material part, 
as follows: 


There has been presented to me for certification the attached voucher in favor 
of Arthur Richards in the gross amount of $70.00. Mr. Richards was changed 
from a full-time appointment at $3,640 per annum to a w. a. e. appointment at 
the same salary rate; the change was approved on March 8, 1946, and became 
effective March 18, 1946. Mr. Richards’ last day of actual work on the full-time 
basis was February 8, 1946. His accrued and accumulated annual leave at the 
close of February 8 was 502 hours; this would cover the period February 9 
through 6 hours May 9, 1946. 

In cases such as this, in which an employee is changed from a full-time 
position (clearly subject to the leave regulations) to a w. a. e. position (in which 
the possibility exists that he may work a continuous period of thirty days), it is 
the opinion of the Geological Survey (a) that the employee earns leave under 
his full-time appointment up to the date that the w. a. e. appointment becomes 
effective ; (b) that the employee can be placed on annual leave for the interval 
between his last day of work under the full-time appointment and the effective 
date of the w. a. e. appointment; (c) that if the leave to the employee’s credit 
is insufficient to cover the entire interval, he may be placed on leave-without- 
pay for the period not covered by annual leave; (d) that if the leave is more than 
sufficient to cover the interval, the balance remains to his credit under the 
w. a. e. appointment; and (e) that he is subject to the leave regulations while 
occupying the w. a. e. position and earns leave when he is in a pay status for 
30 consecutive days. On the assumption that this opinion is correct, the at- 
tached voucher has been prepared to pay Mr. Richards for 40 hours annual leave 
charged as vacation lezve for the period March 10 through March 17, 1946. He 
already has been paid salary for February 9 through March 9. The balance of 
330 hours annual leave (which includes 20 additional hours earned during the 
period February 9 through March 17) will remain to his credit until he submits 
time reports showing himself on vacation leave during his w. a. e. appointment. 

I respectfully request your opinion as to whether I am authorized to approve the 
oo voucher which has been prepared in accordance with the thesis stated 
above. 


Section 1.1 (d) of the Revision of Annual and Sick Leave Laws and 
Regulations of January 1, 1945, provides as follows: 
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Section 1.1 as used in these regulations: 
= * * = . . ” 


(d) “Indefinite employees” are those appointed for the “duration of the job” 
and those who, although paid only when actually employed, are continuously 
employed or required to be available for duty for a period of not less than 1 
month, as distinguished from part-time or intermittent employees. 

From the facts of record it appears that Mr. Richards was trans- 
ferred without break in service from a full-time position at $3,640 
per annum in the Department of the Interior to a position in that 
Department at the same salary rate to be paid on the basis of when 
actually employed. While no information is furnished as to the dura- 
tion of the appointments here involved, presumably both positions 
were permanent or indefinite within the meaning of those terms as 
used in the annual and sick leave regulations. 

With respect to an employee’s right to accrue annual leave when 
compensated on the basis of when actually employed, it was held in 
decision of November 17, 1938, A-98989, 18 Comp. Gen. 457, in per- 
tinent part, as follows: 


When an employee is given an appointment for an indefinite period with com- 
pensation at per diem rates when actually employed, it is to be presumed that 
he will be available for duty whenever called although performance each time 
called may not be compulsory. Such an appointment entitles the employee to 
annual leave at the rate of 214 days per month if and when the period of service 
rendered is sufficient in accordance with 17 Comp. Gen. 1017. * * * 


Although the above-quoted decision, and the decision of May 27, 


1938, 17 Comp. Gen. 1017, cited therein, were rendered with relation 
to leave regulations in effect at that time, the provisions of section 
1.1 (d) of the current leave regulations, as quoted above, substantially 
conform with the regulations there considered. Hence, the rule stated 
in the said decisions has equal application to the matter under con- 
sideration here. 

Accordingly, as both positions here involved are within the purview 
of the annual and sick leave regulations of January 1, 1945, upon the 
transfer or reappointment of an employee from one position to the 
other the matter of annual leave is for disposition in accordance with 
section 4.8 of such regulations which provides as follows: 

When an employee is appointed, reappointed, or transferred from one per- 
manent or indefinite position to another permanent or indefinite position, with- 
out a break in service, his leave account shall be disposed of as follows: 

If the position is within the purview of the leave acts of March 14, 1936, the 
leave account shall be certified to the employing agency for credit or charge to 
the employee. 

Specifically, the opinion set forth in the second paragraph of your 
letter appears to be an accurate application of the annual leave laws 
and regulations with respect to the case of Arthur Richards, and the 
submitted voucher, if otherwise correct, may be certified for payment. 

The voucher is returned herewith. 
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(B-58952) 


ARMY OFFICERS—DETAIL TO UNITED NATIONS RELIEF AND 
REHABILITATION ADMINISTRATION 


In view of section 201 of the act of June 30, 1944, providing that officers of the 
Government detailed to the United Nations Relief and Rehabilitation 
Administration shall retain the “rights, benefits, privileges, and status” 
of an officer of the Government, the detail of any Army officer on the active 
list to the Administration, with his Army pay and allowances for the account 
of the Adm‘nistration as provided by said section 201, would not jeopardize 
his commission or rank, notwithstanding the inhibitions of sections 1222 and 
1224, Revised Statutes, regarding the civilian employment of Army officers. 

An Army officer on detail to the United Nations Relief and Rehabilitation 
Administration pursuant to section 201 of the act of June 30, 1944, may re- 
ceive payment from the Administration for official expenses, not personal 
to the officer, provided payment is made on the basis of expenses actually 
incurred and not in the form of a commuted allowance. 

In view of the prohibition in the act of March 3, 1917, against Government 
officers or employees receiving any salary, or supplement thereto, from 
sources other than the Government in connection with services as such offi- 
cers or employees, an Army officer on detail to the United Nations Relief and 
Rehabilitation Administration for duty in China, pursuant to section 201 of 
the act of June 30, 1944, would be prohibited from receiving an allowance 
from the Administration to supplement his Army pay and allowances in 
order to meet increased living costs in China due to inflation. 


Assistant Comptroller General Yates to the Director General, United Nations 
Relief and Rehabilitation Administration, July 11, 1946: 
There has been received your letter of July 1, 1946, relative to the 
proposed detail of an officer on the active list of the Regular Army to 
the United Nations Relief and Rehabilitation Administration to be 


in charge of operations in China, in connection with which you ask 
the following questions: 


1, Will his commission and rank be jeopardized? 

2. Owing to wild inflation in China, it will be necessary for UNRRA to provide 
him, in addition to his regular army pay, with an allowance to meet disbursements 
in the shape of unforeseen expenses, entertainment, and household necessities. 
This would come entirely from UNRRA funds. You will understand, of course, 
that the whole purpose of the expense allowance is to permit the maintaining 
and keeping of a family in the United States, while at the same time being able 
to confront the exorbitant cost of proper living in China. Is this permissible? 

While the statutes prescribing the jurisdiction of this office do not 
permit the rendering of authoritative decisions except upon the request 
of a disbursing officer, certain certifying officers, or the head of an ex- 
ecutive department or other Government establishment, or in connec- 
tion with the review of specific claims that have been submitted to the 
General Accounting Office (see 31 U. S. C. 74, third paragraph 
and sections 3 and 4 of the act of December 29, 1941, 55 Stat. 876), the 
following matters relating to your inquiry may be noted, particularly 
in view of the Governments interest in the United Nations Relief and 
Rehabilitation Administration under appropriations made by the Con- 
gress for participation by the United States in the work of such inter- 


national organization. 
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Sections 1222 and 1224, Revised Statutes, provide as follows: 


Sec. 1222. No officer of the Army on the active list shall hold any civil office, 
whether by election or appointment, and every such officer who accepts or exer- 
cises the functions of a civil office shall thereby cease to be an officer of the 
Army, and his commission shall be thereby vacated. 

SEc. 1224. No officer of the Army shall be employed on civil works or internal 
improvements, or be allowed to engage in the service of any incorporated com- 
pany, or be employed as acting paymaster or disbursing agent of the Indian De 
partment, if such extra employment requires that he shall be separated from 
his company, regiment, or corps, or if it shall otherwise interfere with the per- 
formance of the military duties proper. 


In decision of July 11, 1945, 25 Comp. Gen. 38, as amplified by 
decision of August 20, 1945, 25 Comp. Gen. 203, it was held that the 
term “civil office” as used in section 1222, Revised Statutes, supra, in- 
cludes not only a Federal office, but also a non-Federal office such as 
with the United Nations Relief and Rehabilitation Administration— 
an international agency—and, therefore, that the acceptance of an 
office or position with such administration by an officer on the active 
list of the Regular Army during terminal leave from military service 
would vacate such officer’s commission effective on the date of the ac- 
ceptance of the civil office. Compare decision of March 28, 1946, 
B-56625, 25 Comp. Gen. 677, holding in effect that the said section 
1222, Revised Statutes, does not apply where an Army officer accepts 
a civil appointment under the Federal Government while on terminal 
leave, as expressly authorized by the subsequent act of November 21, 
1945, 59 Stat. 584 (Public Law 226). 

Be that as it may, apparently there is here involved a proposed de- 
tail of an officer on the active list of the Regular Army to duty with 
the United Nations Relief and Rehabilitation Administration, and 
not the appointment of such an officer to an office or position in that 
organization. In decision of April 1, 1944, 23 Comp. Gen. 744, it was 
pointed out that the United Nations Relief and Rehabilitation Ad- 
ministration is not a Federal Agency, but an international agency, 
and the funds appropriated by the Congress for this nation’s partic- 
ipation therein, being intermingled with grants made by other allied 
United Nations, lose their status as Federal funds. Under such cir- 
cumstances, the detail of any officers or employees of the Government 
to duty with that administration ordinarily would be precluded. 
However, section 201 of the United Nations Relief and Rehabilitation 
Administration Participation Appropriation Act, 1945, 58 Stat. 629, 
provides in part: 

* * * Provided, That * * * (2) the appropriations, funds, or accounts 
of any executive department, independent establishment, or agency shall be re- 
imbursed or credited from sums allocated hereunder, except as hereinafter pro- 
vided, for any supplies or services procured from such appropriations or funds 
or by use of such accounts and furnished for any of the purposes hereof; * * * 
Provided further, That any officer or employee of any ewecutive department, 
independent establishment, or agency who is detailed to the United Nations Relief 


and Rehabilitation Administration and compensated hereunder, either directly 
or by reimbursement of applicable appropriations or funds, shall, while so de- 
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tailed, retain and be entitled to the rights, benefits, privileges, and status of an 
officer or employee of the United States and of the department, independent estab- 
lishment, or agency from which detailed. [Italics supplied.] 

Subsequent appropriation acts for United States participation in 
the United Nations Relief and Rehabilitation Administration have 
provided that the funds thereby appropriated were to be available 
for expenditure in the manner specified in the said 1945 appropriation 
act. See, for example, the United Nations Relief and Rehabilitation 
Administration Participation Act, 1946, Public Law 259, approved 
December 14, 1945, 59 Stat. 609, and the First Deficiency Appropria- 
tion Act, 1946, Public Law 269, approved December 28, 1945, 59 Stat. 
634, 
While the language quoted from the said Appropriation Act does 
not in express terms authorize the detail of officers and employees of 
the Federal Government to the United Nations Relief and Rehabili- 
tation Administration, the view that such was the intent of the Con- 
gress appears necessarily required. Otherwise, the quoted proviso 
relating to such details would be rendered meaningless. Assuming 
that the officer in question will be paid the pay and allowances to which 
he is entitled as an officer of the Army by the United Nations Relief 
and Rehabilitation Administration, either directly or by reimburse- 
ment of the applicable War Department appropriations, pursuant to 
the proviso, his detail to duty with your administration on that basis 
would appear to be within such statutory authority, notwithstanding 
the provisions of sections 1222 and 1224, Revised Statutes. Cf. 19 
Comp. Gen. 826. The proviso expressly stipulates that any officer or 
employee so detailed shall retain his rights, benefits, privileges and 
status as such officer or employee. You may be advised, therefore, 
that in the opinion of this office the detail of the officer in question 
under such circumstances would not jeopardize his commission or 
rank. 

With respect to your second question, regarding the payment of 
certain additional allowances by United Nations Relief and Rehabili- 
tation Administration, no objection is perceived to the payment of 
official expenses, not personal to the officer, provided such payments 
are made on the basis of expenses actually incurred and not in the 
form of a commuted allowance. As to allowances to meet increased 
living costs in China due to inflation and other factors, your attention 
is invited to the provision contained in the act of March 3, 1917, 39 
Stat. 1106, 5 U. S. C. 66, as follows: 

No Government official or employee shall receive any salary in connection with 
his services as such an official or employee from any source other than the Gov- 
ernment of the United States, except as may be contributed out of the treasury 
of any State, county, or municipality, and no person, association, or corporation 


shall make any contribution to, or in any way supplement the salary of, any 
Government official or employee for the services performed by him for the 
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Government of the United States. Any person violating any of the terms of this 
section shall be deemed guilty of a misdemeanor, and upon conviction thereof 
shall be punished by a fine of not less than $1,000 or imprisonment for not less 
than six months, or by both such fine and imprisonment as the court may 
determine. [Italics supplied.] 

Since the said section 201 of the said United Nations Relief and 
Rehabilitation Administration Participation Appropriation Act of 
1945, in effect provides that officers and employees of the Government 
detailed to your administration shall, during such detail, remain 
officers or employees of the agency from which detailed, the payment 
of an allowance to enable the officer to meet the higher living costs 
in China would supplement the pay and allowances received by him 
for services performed as an officer of the Army, and, hence, such pay- 
ment would seem clearly to be prohibited by the said act of March 3, 
1917. See 18 Comp. Gen. 460. However, in this connection your 
attention is invited to a provision contained for some years in the an- 
nual military appropriation acts under the head “Contingencies of 
the Army,” which also appears in the 1947 appropriation bill for the 
Military Establishment (H. R. 6837, 79th Congress), for actual and 
necessary expenses or per diem in lieu thereof, as may be determined 
and approved by the Secretary of War, for military and civilian per- 
sonnel in and under the Military Establishment on special duty in 
foreign countries. 


(B-58038) 


MILEAGE; PER DIEM; TRANSPORTATION OF DEPENDENTS AND 
HOUSEHOLD EFFECTS—OFFICERS OF REGULAR CORPS OF PUBLIC 
HEALTH SERVICE—LAST STATION TO HOME 


A commissioned officer of the Regular Corps of the Public Health Service, upon 
discharge not the result of his own misconduct, is entitled under section 12 
of the Pay Readjustment Act of 1942, as amended, to mileage from his 
last station to his home, provided travel thereto is performed prior to the 
effective date of his discharge under orders directing such travel; and Gov- 
ernment transportation requests may be issued for such travel subject to 
proper deductions being made therefor in the settlement of the mileage 
claim. (Amplified by 26 Comp. Gen. 533.) 

Commissioned officers of the Regular Corps of the Public Heaith Service, upon 
resignation from the service, are not entitled to transportation at Govern- 
ment expense from last duty station to home for dependents and household 
effects under section 12 of the Pay Readjustment Act of 1942. 23 Comp. 
Gen. 73, amplified. 


Assistant Comptroller General Yates to the Administrator, Federal Security 
Administration, July 12, 1946: 


There has been considered your letter of May 23, 1946, as follows: 


In connection with the acceptance of the resignations of a number of com- 
missioned officers of the Regular Corps of the Public Health Service, the ques- 
tion has arisen as to whether or not, under the provisions of the Pay Readjust- 
ment Act of 1942, as amended, particularly the provisions thereof appearing in 
Section 12 of Title 37 of the U. S. Code, under the Public Health Service Act of 
July 1, 1944 (42 USO, ch. 1), as amended, under Executive Order 9575 of June 
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21, 1945, 10 F. R. 7895, or under any other applicable law, executive order, or 
regulation, such officers, upon resignation, may be furnished or paid: 

(1) mileage, Government transportation requests and per diem, or any other 
travel allowance, from their last post of duty to the place of record as their 
homes or to a place of not greater distance ; 

(2) transportation for their household goods and effects from such last duty 
station to the place of record as their homes or to a place of not greater dis- 
tance; 

(3) transportation or mileage allowance for their dependents from their last 
duty station to the place of record as their homes or to a place of not greater 
distance. 

Your attention is directed to the following published decisions of your office 
which appear to have some bearing on the questions presented but do not 
appear to answer them: 22 C. G. 645, ibid. 885, 23 C. G. 73, ibid. 512, 24 C. G. 667, 
ibid. 915. 

Attention is also directed to the fact that although the first paragraph of 
Section 12 of Title 37 of the U. 8. Code provides for mileage for regular com- 
missioned officers of the Public Health Service from their last duty station to 
their homes in connection with relief from active duty or discharge not the 
result of their own misconduct, it does not provide for transportation of their 
household goods or their dependents. In the event a Regular Commissioned 
Officer of the Public Health Service is separated from the Service by being re- 
lieved from active duty or by discharge not as a result of his own misconduct, 
is he entitled, in addition to the mileage provided for in the first paragraph 
of 37 U. S. Code 112, to transportation from his last duty station to his home 
for his dependents and for his household goods and effects. 


Section 209 (a) of the Public Health Service Act of July 1, 1944, 
58 Stat. 686, provides that commissioned officers of the Regular Corps 
shall receive such pay and allowances as are or may hereafter be pro- 
vided by law. Current provisions for the pay and allowances of such 
officers are contained in the Pay Readjustment Act of 1942, 56 Stat. 
359, and section 12 of that act, as amended, 37 U. S. C. 112, provides 
in part: 


Officers of any of the services mentioned in the title of this Act, including 
active and retired personnel of the Regular Establishments and members of 
the Reserve components thereof and the National Guard, while on active duty 
in the Federal service, when traveling under competent orders without troops, 
including travel from home to first station in connection with their appointment 
or call to active duty and from last station to home in connection with relief 
from active duty or discharge not the result of their own misconduct, shall 
receive a mileage allowance at the rate of 8 cents per mile, distance to be com- 
puted by the shortest usually traveled route and existing laws providing for the 
issue of transportation requests to officers of the Army traveling under competent 
orders, and for deduction to be made from mileage accounts when transportation 
is furnished by the United States, are hereby made applicable to all the services 
mentioned in the title of this Act, but in cases when orders are given for travel to 
be performed repeatedly between two or more places in the same vicinity, as 
determined by the head of the executive department concerned, he may, in his 
discretion, direct that actual and necessary expenses only be allowed. Actual 
expenses only shall be paid for travel under orders in Alaska and outside the 
limits of the United States in North America. 

* * * x « . * 


When any officer, warrant officer, or enlisted man above the fourth grade 
having dependents as defined in section 4 hereof, is ordered to make a permanent 
change of station, the United States shall furnish transportation in kind from 
funds appropriated for the transportation of the Army, the Navy, the Marine 
Corps, the Coast Guard, the Coast and Geodetic Survey, and the Public Health 
Service to his new station for such dependents: * * * Provided further, 
That the personnel of all the services mentioned in the title of this Act shall 
have the benefit of all existing laws applying to the Army and Marine Corps for 
the transportation of household effects: And provided further, That in lieu of 
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transportation in kind authorized by this section for dependents, the President 
may authorize the payment in money of amounts equal to such commercial 
transportation costs for the whole or such part of the travel for which trans- 
portation in kind is not furnished when such travel shall have been completed. 

The words “permanent change of station” as used in this section shall include 
the change from home to first station and from last station to home when ordered 
to active duty other than training duty, of any officer, warrant officer, nurse, or 
enlisted man of any of the services mentioned in the title of this Act, including 
retired personnel and members of the Reserve components thereof, in a grade 
for which the transportation of dependents is authorized at Government expense, 
and the change from last station to home in connection with retirement, relief 
from active duty, or transfer to a Reserve component. 


Under the above-quoted provisions of the said Pay Readjustment 
Act of 1942, an officer of the Regular Corps of Public Health Service 
upon discharge not the result of his own misconduct would be entitled 
to mileage from his last station to his home provided that the travel 
was performed prior to the effective date of such discharge under 
competent orders directing such travel. Cf. 25 Comp. Gen. 425. 
Transportation requests may be issued for such travel, subject, of 
course, to proper deductions being made therefor, in the settlement 
of the mileage claim. 

With respect to whether a per diem allowance in lieu of subsistence 
could be paid for travel incident to the resignation of an officer of 
the Regular Corps of the Public Health Service, your attention is 
invited to decision of December 19, 1944, wherein it is stated (24 Comp. 
Gen. 463, 466) : 

Your question (2) is with respect to an officer’s right to mileage under orders 
directing him to return to his home and upon arrival, or at some other date, to 
consider himself relieved from active duty, if such items are issued while he is 
in a per diem status. It seems evident that such orders would have the effect 
of terminating the temporary duty enjoined in his prior orders and would not 
contemplate additional duty of any kind, except that which was incident to the 
officer’s travel to his home and release from active duty. The statutory pro- 
vision quoted above [58 Stat. 309] authorizing the payment of a per diem contem- 
plates an assignment to duty away from the officer’s designated post of duty and 
does not appear to be for application to the case of a reserve officer traveling to 
his home in connection with his release from active duty in which case it seems 
clear that any assignment to a designated post of duty is terminated. A mileage 
allowance for travel by a reserve officer from his last station to his home in 
connection with relief from active duty is expressly authorized by the provisions 
of sections 3 and 12 of the Pay Readjustment Act of 1942, 56 Stat. 359, as amended 
by sections 7 and 9 of the act of September 7, 1944, 58 Stat. 730, Public Law 421; 
and, under the circumstances here considered, such allowance is authorized to 
be paid irrespective of the fact that the officer concerned was in a per diem status 
immediately preceding travel to his home. Your question (2) is answered 
accordingly. 

Considering what was there said, no situation comes to mind where 
there would be any occasion to prescribe a per diem allowance in lieu 
of subsistence for travel home upon resignation of such officers. If 
a specific case arises wherein the question is presented, it may be 
submitted here for consideration. 

Your further questions are with respect to the right of officers 
of the Regular Corps of the Public Health Service to transportation 
of dependents and transportation of household effects upon resigna- 
tion from the service. 
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In decision of August 4, 1943, 28 Comp. Gen. 73, referred to in your 
letter, these same questions were considered with respect to officers 
and enlisted personnel of the Regular Navy and it was held, quoting 
from paragraph one of the syllabus: 

Transportation, at Government expense, from last duty station to home 
for dependents and household effects of officers and enlisted men of the Regular 
Navy upon their discharge from the service is not authorized by section 12 of 
the Pay Readjustment Act of 1942. 

This same conclusion is applicable to officers of the Regular Corps 
of the Public Health Service. 

Prior to the enactment of the above-quoted provisions of the Pay 
Readjustment Act of 1942, transportation for dependents—the entitle- 
ments to which generally parallel the entitlements to transportation 
of household effects—of members of various services when such mem- 
bers were ordered to make a permanent change of station, was gov- 
erned by section 12 of the act of May 18, 1920, 41 Stat. 604, and section 
12 of the Pay Readjustment Act of 1922, 42 Stat. 631. The provi- 
sions of those acts uniformly were interpreted as not authorizing 
transportation of dependents of such members from home to first 
station upon entry into the service and from last station to home 
upon separation from the service. See United States v. Phisterer, 
94 U. S. 219, 222, holding that the home of an officer is not a military 
station; also, 27 Comp. Dec. 61; 3 Comp. Gen. 358; 15 id. 1040; 18 id. 
921; 20 id. 363; 22 id, 885. By specific statutory provisions, excep- 
tions to that rule have been made, from time to time, by the inclusion 
within the definition of the phrase “permanent change of station”— 
insofar as transportation of dependents is concerned—the home to 
which such personnel are ordered in connection with retirement (see 
section 3, the act of June 24, 1935, 49 Stat. 421) and by expressly 
authorizing the transportation of dependents of retired or reserve 
personnel when ordered to and released from active duty. See the 
act of March 17, 1941, 55 Stat. 34, 35, and succeeding annual naval 
appropriations acts. Those exceptions are incorporated into the 
quoted provisions of the Pay Readjustment Act of 1942, and such 
provisions of the Pay Readjustment Act, with exceptions not here 
material, have been viewed as being merely a re-enactment of the 
prior provisions. 

The words “when ordered to active duty other than training duty” 
and “relief from active duty” used in the statutory definition of the 
term “permanent change of station” contained in section 12 of the 
Pay Readjustment Act of 1942, are particularly applicable to per- 
sonnel of reserve components, whereas they are practically meaning- 
less insofar as personnel of the regular establishments are concerned. 
Such provisions have reference to a status in which personnel may 
be in either an active or an inactive duty status. A member of the 
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regular establishments—not on the retired list—has no inactive duty 
status to which he may revert or be ordered from and, hence, he is 
not ordered to active duty nor relieved from active duty. See 22 
Comp. Gen. 645, id. 885. Also, it seems pertinent to mention that 
it was not until the enactment of section 9 of the act of September 7, 
1944, 58 Stat. 730, amending section 12 of the Pay Readjustment Act 
of 1942, supra, that mileage was authorized to be paid to an officer of 
the regular services, as distinguished from the reserve components, 
incident to first reporting for duty, it previously having been held 
over the years that public officers, civilian as well as military, must 
place themselves at the place where they are first to perform duty 
without expense to the Government. See 22 Comp. Gen. 885, supra. 
Hence, even if the language of section 12 of the Pay Readjustment 
Act of 1942, defining a term “permanent change of station” otherwise 
could have been viewed as applicable to officers of the regular estab- 
lishments so as to include a change from home to first station of such 
an officer, a conclusion that such was the intention of the Congress 
would have been extremely doubtful for to so hold would have pre- 
sented the anomalous situation of recognizing statutory authority for 
transportation of an officer’s dependents from his home to his first 
duty station when there was no authority for payment for the trans- 
portation of the officer himself. 

In view of the foregoing, the conclusion is required that officers of 
the Regular Corps of the Public Health Service are not entitled to 
transportation of their dependents or transportation of their house- 
hold effects to their homes upon resignation from the service. 


(B-59074) 


FEDERAL EMPLOYEES PAY ACT OF 1946—CRAFTS, PROTECTIVE, AND 
CUSTODIAL SERVICE, GRADES 9 AND 10 


Under subsection (a) and (b) of section 12 of the Federal Employees Pay Act 
of 1946, substituting new salary ranges for grades 9 and 10, respectively, 
of the Crafts, Protective, and Custodial Service, each employee will retain 
his relative position in the grade and receive as basic compensation the new 
rate of compensation specified therein (old basic rate plus $200 to maintain 
differentials between other grades which existed prior to adjustments under 
the act of August 1, 1942, as increased by $20 by section 405 (a) of the 
Federal Employees Pay Act of 1945) for the salary step occupied by him 
plus 14 percent provided by section 2 (a) of the 1946 act computed upon 
such new basic rate. 


Acting Comptroller General Yates to the Architect of the Capitol, July 12, 1946: 
I have your letter of July 9, 1946, as follows: 


Your advice is requested as to the correct salary adjustments to be made in 
the case of the following CPC-9 employees under the Architect of the Capitol, 
pursuant to the provisions of Sec. 2 and Sec. 12 of the “Federal Employees Pay 
Act of 1946,” Public Law 390, 79th Congress: 
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Basic Rate 
Employee A: 
Pro. within grade CPC-9, 10/1/44 from $2,800 to $2,900 p. a.—Pub. 200, 77 
Cong—Sec. 2 (b). 
Sal. adjusted grade CPC-9, 7/1/45 from $2,900 to $3,310 p. a.—Pub. 106, 79 
Cong—Sec. 405. 


Under the provisions of Sec. 2 and Sec. 12 of Pub. Law 390, should this em- 
employee’s basic salary be increased 7/1/46 from $3,310 to $4,024.20 ($3,310+ 
220+-$494.20) ; or from $3,310 to $3,773.40 ($3,310+-$463.30) ? 


Basic Rate 
Employee B: 
Pro. within grade CPC-9, 8/1/36 from $2,800 to $2,900 p. a. 
Sal. adjusted grade CPC-9, 7/1/45 from $2,900 to $3,310 p. a—Pub. 106, 79 
Cong—Sec. 405. 


Under the provisions of Sec. 2 and Sec. 12 of Pub. Law 390, should this em- 
ployee’s basic salary be increased 7/1/46 from $3,310 to $4,024.20 ($3,310+-$220-- 
$494.20) ; or from $3,310 to $3,773.40 ($3,310+$463.40) ? 


Basic Rate 
Employee C: 

Pro. within grade CPC-9, 10/1/44 from $2,600 to $2,700 p. a—Pub. 200, 77 
Cong—Sec. 2 (b). 

Sal. Adjusted grade CPC-9, 7/1/45 from $2,700 to $3,090 p. a.—Pub. 106, 79 
Cong—Sec. 405. 

Pro. within grade CPC-9, 10/7/45 from $3,090 to $3,200 p. a.—Pub. 106, 79 
Cong—Sec. 402. 


Under the provisions of Sec. 2 and Sec. 12 of Pub. Law 390, should this em- 
ployee’s basic salary be increased 7/1/46 from $3,200 to $3,898.80 ($3,200+-$220+- 
$478.80) ; or from $3,200 to $3,648 ($3,200+$448.00) ? 


Basic Rate 
Employee D: 
Pro. within grade CPC-9, 10/1/44 from $2,400 to $2,500 p. a.—Pub. 200, 77 
Cong—Sec. 2 (b). 
Sal. adjusted grade CPC-9, 7/1/45 from $2,500 to $2,870 p. a.—Pub. 106, 79 
Cong—Sec. 405. 
Pro. within grade CPC-9, 10/7/45 from $2,870 to $2,980 p. a—Pub. 106, 79 
Cong—Sec. 402. 
Under the provisions of Sec. 2 and Sec. 12 of Pub. Law 390, should this employ- 
ee’s basic salary be increased 7/1/46 from $2,980 to $3,648 ($2,980+-$220+ $448) ; 
or from $2,980 to $3,397.20 ($2,980-+$417.20) ? 


Employee B: Basic Rate 
Pro. within grade CPC-9, 4/1/44 from $2,500 to $2,600 p. a—Pub. 200, 77 
Cong—Sec. 2 (b). 
Sal. adjusted grade CPC-9, 7/1/45 from $2,600 to $2,980 p. a—Pub. 106, 79 
Cong—Sec. 405. 
Pro. within grade CPC-9 8/12/45 from $2,980 to $3,090 p. a.—Pub. 106, 79 
Cong—Sec. 402. 


Under the provisions of Sec. 2 and Sec. 12 of Pub. Law 390, should this em- 
ployee’s basic salary be increased 7/1/46 from $3,090 to $3,773.40 (+ 090+$220 
+$468.40) ; or from $3,090 to $3,522.60 ($3,090+-$432.60) ? 


Employee F: Basic Rate 


Pro. within grade CPC-8, 4/1/44 from $2,200 to $2,300 p. a.—Pub. 200, 77 
Cong—Sec. 2 (b). 

Pro. grd, CPC-8 to CPC-9, 5/1/44 from $2,300 to $2,300 p. a. 

Sal. adjusted grade CPC-9, 7/1/45 from $2,300 to $2,650 p. a——Pub 106, 79 
Cong—Sec. 405. 

Pro. within grade CPC-9, 7/1/45 from $2,650 to $2,760 p. a—Pub. 106, 79 
Cong—Sec. 402. 
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Under the provisions of Sec. 2 and Sec. 12 of Pub. Law 390, should this em- 
ployee’s basic salary be increased 7/1/46 from $2,760 to 23 397.20 ($2,760+$220+ 
$417.20) ; or from $2,760 to $3,146.40 ($2,760+$386.40) ? 

The following comments are offered: 

Public Law 694, 77 Congress, approved August 1, 1942, in changing the “custo- 
dial” service to the “Crafts, Protective, and Custodial” Service and establishing 
new salary ranges for grades CPC-1 to CPC-8 inclusive, provided in Sec. 3, in 
pertinent part, as follows: 

“Sec. 3. In adjusting initially the rates of pay of employees affected by the pro- 
visions of this Act, the rules prescribed by section 6 of the Classification Act of 
1923, as amended, shall govern: * * 

Rules 2 and 3 of Section 6 of the Classification Act of 1923, as amended, provide 
as follows: 

“eS °F *=—9 

“2. If the employee is receiving compensation less than the minimum rate of 
the grade or class thereof in which his duties fall, the compensation shall be in- 
creased to that minimum rate. 

“3. If the employee is receiving compensation within the range of salary pre- 


scribed for the appropriate grade at one of the rates fixed therein, no change 
— be made in ae aay aren P 
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The alisha sihoniisibe 3 are quoted oe eee Report 1834, 79th Congress, 
(Pages 16 and 17), accompanying the Federal Employees Pay Act of 1946 as re- 
ported in the House April 1, 1946: 

“* * * To restore the relations which formerly existed between the grades 
involved requires adding $220 to the rates of grades CPC-9 and CPC-10. This is 
the sum of (a) $200 additional that would have been necessary in 1942 to main- 
tain the long-existing differentials between these grades, and (b) $20 representing 
the effect of the Federal Employees Pay Act of 1945. This is done by subsections 
(a) and (b) of section 12 of the bill, which establish the oe minimum and 
maxiqnum rates : CPC-9 $2, Sr0-$8, 530; and CPC-10, $3, 200-$3,860. 

. 

“rt seems to the emilee that since "the $220 increase it sient for CPC-9 
and CPC-10 is essentially a correction of the 1942 law, the general rule applied to 
all other increases under that law should also apply to this increase. 

“The effect is that those in CPC-9 and CPC—10, who will receive an increase 
of $220 * * *, will wait a period of 1 year, under existing law, before be- 
coming eligible me a wings ade palaty annTenene. Y 


It a! noted tiet Public nil 694, 77th alas mpures nomen 1, 1942 pee! 
fied that in making adjustments under that Act, the rules prescribed by section 6 
of the Classification Act of 1923, as amended, should govern. 

It is also noted that certain other Acts have contained special provisions gov- 
erning salary adjustments under the Classification Act—viz: Public Law 555, 
70th Congress, and Public Law 523, 71st Congress. 

Public Law 555, 70th Congress, provided in pertinent part: 

“The heads of the several executive departments and independent establish- 
ments of the Government whose duty it is to carry into effect the provisions of 
this Act are hereby directed to so administer the same that the positions and 
employees affected herein shall retain in the classification schedules herein 
provided the same relative position or positions within their respective grades 
as they hold at the time this law goes into effect * * f? 

Public Law 523, 7ist Congress, provided in pertinent part: * 

“The heads of the several executive departments and independent establish- 
ments of the Government whose duty it is to carry into effect the provisions of 
this Act are hereby directed to so administer the same that employees whose 
positions are in the grades affected hereby, who were in said positions on June 30, 
1928, and who, under the Act of May 28, 1928 (U. S. C., Supp. 3, title 5, sec. 673), 
did not receive an increase in salary the equivalent of two steps or salary rates 
in their respective grades shall be given such additional step or steps or salary 
rate or rates, within the grade, as may be necessary to equal such increase: 
- > ” 

Although Section 12 of Public Law 390, 79th Congress, is an amendment of 
Section 13 of the Classification Act of 1923, as amended, it contains no specific 
provision with regard to the making of salary adjustments, such as contained 
in the above-cited laws (Pub. 694, Pub. 555, Pub. 523). 





aaa 


Sees 


See 
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If it was the intent of Congress that the salary adjustments under Public 
Law 390 should be made in accordance with Section 6 of the Classification Act 
of 1923, as amended, then it is appreciated that in each of the cases submitted 
by this office for advice, the lesser of the two augmented salary rates shown 
will obtain. 


On the other hand, if it was the intent of Congress to correct the 1942 law 
to the extent of permitting employees to maintain the same relative position or 
positions within their respective grades as they held at the time Public Law 390 
went into effect—particularly those employees who had been at the top of their 
grade for a number of years—then it is assumed that the greater of the two 
augmented salary rates shown will obtain. 


Section 12 of the Federal Employees Pay Act of 1946, Public Law 
390, 60 Stat. 219, provides: 
Sec. 12 (a) Section 13 of the Classification Act of 1923, as amended, is hereby 


further amended by striking out the second paragraph relating to grade 9 of 


the Crafts, Protective, and Custodial Service and substituting therefor the fol- 
lowing: 


“The annual rates of compensation for positions in this grade shall be $2,870, 
$2,980, $3,090, $3,200, $3,310, $3,420, and $3,530.” 

(b) Section 13 of the Classification Act of 1923, as amended, is hereby further 
amended by striking out the second paragraph relating to grade 10 of the Crafts, 
Protective, and Custodial Service and substituting therefor the following: 

“The annual rates of compensation for positions in this grade shall be $3,200, 
$3,310, $3,420, $3,530, $3,640, $3,750, and $3,860.” 

(c) With respect to grades 9 and 10 of the Crafts, Protective, and Custodial 
Service, the increase in rates of basic compensation provided by section 2 of 
this Act shall be computed on the rates of basic compensation established for 
such grades, as amended by subsections (a) and (b) of this section. 

Said section 12 substitutes new salary rates for each step in the 
grades CPC-9 and 10, and the excerpt from the House Report 
quoted in your submission indicates that it was the intention to give 
each employee affected an increase in base pay of $220, which repre- 
sents the difference between the salary rates in each step in those 
grades as increased by the 1945 pay act and the new base rates estab- 
lished by said section 12, before applying the 14 percent increase. 
That is to say, each employee will retain his relative position in the 
grade and receive as basic pay the new rate of compensation for the 
salary step occupied by him plus 14 percent computed upon the new 
basic rate, as illustrated in the first alternate computation in each of 
the examples set out in your submission. 

Rules Nos. 2 and 3 quoted by you from section 6 of the Classifica- 
tion Act of 1923, 42 Stat. 1490, as amended, 56 Stat. 735, were stated 
in said section 6 as rules for use “in determining the compensation to 
be established initially for the several employees,” that is, the initial 
salary rate when first covered into the classified grades, and have no 
application in the present situation involving employees already in 
the classified grades in question. 


* * * * x * 7 
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(B-55901) 


PAY—PARACHUTE DUTY—CAPTURED PERSONNEL SUBSEQUENTLY 
RESTORED TO MILITARY CONTROL 


Military personnel rated as parachutists whose additional pay for parachute 
duty authorized by section 18 of the Pay Readjustment Act of 1942, as 
amended, was continued by virtue of section 2 of the Missing Persons Act, 
as amended, while in a captured, missing in action, etc., status, are not en- 
titled to parachute pay upon return to military control until parachute 
jumping again becomes an essential part of their military duty within the 
meaning of said section 18, notwithstanding the fact that such personnel 
may, upon return, come within the purview of paragraph 5, Army Regula- 
tions 35-1495, December 1, 1944, including certain interruptions of duty 
as parachute duty. 


Assistant Comptroller General Yates to the Secretary of War, July 13, 1946: 
Reference is made to your letter of February 9, 1946, as follows: 


Section 18 of the Act of 16 June 1942 (56 Stat. 368), as amended by section 
5 of the Act of 7 September 1944 (58 Stat. 730), provides in part that: 

“Any officer, warrant officer, or enlisted man of the Army * * * of the 
United States, not in flying-pay status, for whom parachute jumping is an es- 
sential part of his military duty and who, under such regulations as may be pre- 
scribed by the Secretary of War * * * has received a rating as a parachutist 
or is undergoing training for such a rating shall receive, while engaged upon 
duty designated by the head of the department concerned as parachute duty, 
additional pay at the rate of $100 per month in the case of any such officer or 
warrant officer, and additional pay at the rate of $50 per month in the case 
of any such enlisted man.” 

Pursuant to the authority contained in the above statute, duty designated as 
parachute duty has been set forth in paragraph 5, AR 35-1495, 1 December 1944, 
as follows: 

“Parachute duty is designated as all duty performed by a person who has re- 
ceived a rating as parachutist or is undergoing training for such a rating, where 
parachute jumping is an essential part of such duty, including— 

“a. While on leave or furlough or temporary duty status for not to exceed 
3 months. 

“b, While sick in line of duty (including hospitalization on account of venereal 
disease) for a period not to exceed 3 months. See AR 35-1440. 

“ce. While en route to or returning from foreign service. 

“d. While on staffs or with units not airborne when such duty is designated as 
parachute duty by the theater commander or by the War Department.” 

Section 2 of the Act of 7 March 1942 (56 Stat. 144), as amended by section 2, 
of the Act of 1 July 1944 (58 Stat. 679), provides in part that: 

“Any person who is in active service and who is officially determined to be 
absent in a status of missing, missing in action, interned in a neutral country, 
captured by an enemy, beleaguered or besieged shall, for the period he is officially 
carried or determined to be in any such status, be entitled to receive or to have 
credited to his account the same pay and allowances to which he was entitled 
at the beginning of such period of absence or may become entitled thereafter, 

Numerous questions have been presented to the War Department as to whether 
or not payment of the additional pay for parachute duty to military personnel 
rated as parachutists is proper, upon restoration to military control following 
a period when the person was in a captured, missing in action, etc., status, 
during which period additional pay for parachute duty accrued under the provi- 
sions of section 2 of the Act of 7 March 1942, supra. In view of the increasing 
number of repatriated prisoners of war returning from overseas for reassign- 
ment or for separation, a decision is requested as to whether or not such prison- 
ers eontinue to be entitled to additional pay for parachute duty for a period 
immediately following recovery and return to military control, not to exceed 
3 months, if during such period they are en route to the United States, on tem- 
porary duty or furlough, or in any other status as set forth in the subparagraphs 
of paragraph 5, AR 35-1495. 
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The following types of specific cases are cited: 

(1) A rated parachutist is captured by the enemy and remains in a prisoner 
of war status for a period of six months. At the end of six months he is liber- 
ated and upon return to military control is hospitalized and returned to the 
United States. During the time he was a prisoner of war his pay account was 
credited with additional pay for parachute duty, under authority of section 2 
of the Act of 7 March 1942, swpra. Upon return to military control no action 
is taken to disrate him as a parachutist, and he is not returned to duty requiring 
parachute jumping as an essential part of such duty. Question: Is he entitled 
to receive additional pay for parachute duty for a period not to exceed 3 months 
beginning with the date of his restoration, under authority of paragraph 5, 
AR 35-1495, or does his right to such additional pay terminate as of the date of 
his release from a prisoner of war status? 

(2) A rated parachutist is captured by the enemy, subsequently returned to 
duty, and is sent to a replacement depot for reassignment. He is returned 
from overseas in a casual status and sent to a redistribution center where he 
is given a furlough. The entire period involved in this process does not exceed 
90 days. Question: Is he entitled to additional pay for parachute duty during 
this entire period under paragraph 5, AR 35-1495, even though subsequent to 
~ date of his repatriation he was not assigned to duty designated as parachute 

uty. 


Paragraph 2 of section 18 of the Pay Readjustment Act of 1942, 
56 Stat. 368, 369, originally provided: 

Any officer, warrant officer, or enlisted man of the Army, Navy, Marine Corps, 
or Coast Guard of the United States, not in flying-pay status, who is assigned 
or attached as a member of a parachute unit, including parachute-jumping 
schools, and for whom parachute jumping is an essential part of his military 
duty and who, under such regulations as may be prescribed by the Secretary of 
War, the Secretary of the Navy, or the Secretary of the Treasury, has received 
a rating as a parachutist or is undergoing training for such a rating shall 
receive, while engaged upon duty designated by the head of the department 
concerned as parachute duty, additional pay of the rate of $100 per month in 
the case of any such officer or warrant officer, and additional pay at the rate 
of $50 per month in the case of any such enlisted man. 

The act of September 7, 1944, 58 Stat. 729, amended the Pay 
Readjustment Act of 1942, as amended. Section 5 of the amending 
act, 58 Stat. 730, provides: 

The second paragraph of section 18 of such Act is hereby amended by striking 


out the words “who is assigned or attached as a member of a parachute unit, 
including parachute-jumping schools, and.” 


Neither H. R. 1506, 78th Congress, which became the said act of 
September 7, 1944, nor S. 1690, the corresponding Senate bill, con- 
tained any provision as to parachute pay when originally introduced. 
The amendment, which appears as the above section 5, was recom- 
mended by a representative of the War Department in hearings on 
S. 1690 before a subcommittee of the Senate Committee on Military 
Affairs and before the full committee. Excerpts from the hearings 
are quoted below: 

Pages 17 and 18: 


Colonel WAtr. The War Department has one other recommendation. 

Colonel PArTLow. Under existing law, section 18 of the Pay Readjustment Act, 
which authorizes additional pay for military personnel who are paratroopers 
having a paratroop rating, requires that such persons be assigned or attached 
as a member of a parachute unit in order to be entitled to receive the additional 
pay authorized under that section of paratroop duty. As a result of the oper- 
ation of that statute, particularly in cases of paratroopers who are sent overseas 
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as replacements, they are detached from a unit in this country, sent to a port 
of embarkation and sent overseas and there may be a pretty sizeable period of 
time to elapse between the time they leave a unit in this country and are again 
assigned to a unit overseas. During that period, they are not entitled to the 
additional pay as paratroopers, although they continue to hold their ratings as 
paratroopers. Likewise, in case of paratroopers who are injured and hospital- 
ized, unless they continue to remain attached to a paratroop unit, they are not 
entitled to receive the increased pay authorized for paratroopers while they 
are hospitalized. 

The CHAamMAN. What is to keep them from remaining attached? 

Colonel Parttow. Well, in some cases, sir, they do remain attached to a unit; 
but the machinery for sending these replacements overseas interferes. There 
may be no unit to which to attach them; and the War Department proposal 
would remove that requirement that it be necessary that a paratrooper be at- 
tached to a unit in order to receive increased pay. 

The CHAIRMAN. Well, I can understand that for a free lance; but now, sup- 
pose that a person is attached to some other unit, other than paratroopers. 
Why should he be entitled to special, to paratroop consideration? If he isn’t 
attached to any other unit, that is one thing; but if he does become attached 
to some other unit and is serving in some other unit, not serving as a paratrooper, 
it doesn’t seem to me he should be entitled to paratroop consideration. 

Colonel ParTLow. You are exactly correct, sir. That would be retained in 
the section, Senator, the provision that parachute jumping must be an essential 
part of his military duty so those cases that you mentioned would not be entitled 
to it under the law if amended as we suggest because he would still have to have 
parachute jumping as an essential part of his military duty. This underscored 
part [indicating a part of the Pay Act] is what will be stricken, sir. 

The CHarrMAN. But this other part there— 


“for whom parachute jumping is an essential part of his military duty and 
service under such regulations as may be prescribed by the Secretary of War——” 


and so forth. That would remain in the—— 

Colonel ParrLow (interposing). Yes, sir; so that those men who are attached 
to other units must have parachute jumping as an essential part of their duty 
in order to receive the additional pay. 

The CHAIRMAN. Well, that would take care of my suggestion? 

Colonel Partitow. Yes, sir. 

The CHArRMAN. Is it your proposal, Colonel, that an amendment of that 
kind be attached to this bill? 

Colonel ParTLow. Yes, sir; it would be an amendment of that section of the 
Pay Readjustment Act, and that is a War Department recommendation, sir. 

The CHAIRMAN. It is a matter that does not concern the other armed forces? 

Captain HepERMAN. Yes, sir; the Marine Corps. 

The CHAIRMAN. It concerns the Marine Corps? 

Captain HEepERMAN. Yes, sir; and the Navy Department concurs in the Army’s 
recommendation. 

The CHAIRMAN. And you recommend that that amendment be included here 
also? 

Captain HEDERMAN. Yes, sir. 

Page 30: ’ 

Colonel Parttow. * * * 

Section 5 of the bill as amended would obviate the requirement of the existing 
law that a parachutist be assigned to a parachute unit in order to entitle him 
to additional pay authorized for such duty under the second paragraph of sec- 
tion 18 of the Pay Readjustment Act. Many parachutists who are hospitalized 
or en route overseas as replacements are detached from a parachute unit while 
undergoing such hospitalization or while traveling as such a replacement, al- 
though parachute jumping remains throughout each of those periods as an 
essential part of their military duty and the persons concerned continue to hold 
their ratings as parachutists. The result of the operation of existing law in 
that regard has in some cases unjustly affected the personnel concerned, and 
both the War and Navy Departments recommend the elimination of the require- 
ment that the person concerned be attached to a parachute unit in order to 
receive the additional pay authorized. 

Senator Jounson. Senator Austin, this change in the law does not mean that, 
if the parachute personnel are assigned to, we will say, infantry or artillery or 
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some other service in the armed forces, this would affect them. It is the free 
lance that is affected, where they are not assigned to a particular division, as I 
understand it. 


Page 31: 


Colonel Parttow. Of course, Senator, the way the thing has been operated, 
if a parachutist under existing law is injured and sent to a hospital and relieved 
of his duty with the parachute unit and attached to a hospital detachment his 
pay would cease under the present law, although his main military duty and 
essential military duty would still remain parachute jumping, but he would 
not get his pay during the period he is hospitalized. Likewise, when this man 
is a replacement going overseas, detached from a parachute unit in this country 
to go overseas to be attached to a unit overseas, in the interim they would not 
get their pay although when the—when we send a complete parachute unit over- 
seas, a complete unit, their pay continues. I don’t believe that will result in 
any appreciable increase in cost because the War Department in every case we 
possibly can, they do have to continue, as a matter of bookkeeping and adminis- 
tration, continue these people as assigned to some parachute unit, but there has 
been some cases where it is just absolutely impossible to work it out in each 
instance, due to that procedure. 


At page 4 of Senate Report No. 917 on H. R. 1506, May 29, 1944, 
it is stated: 

Section 5 of the bill as amended by your committee would obviate the require- 
ment of existing law that a parachutist be assigned to a parachute unit in order 
to entitle him to additional pay authorized for such duty under the second para- 
graph of section 18 of the Pay Readjustment Act. Many parachutists who are 
hospitalized or en route overseas as replacements are detached from a para- 
chute unit while undergoing such hospitalization or while traveling as such re- 
placements, although parachute jumping remains during each of those periods 
as an essential part of their military duty, and the persons concerned continue 
to hold their ratings as parachutists. The results of the operation of existing 
law in that regard have in some cases unjustly affected the personnel concerned, 
and both the War and Navy Department recommend the elimination of the re- 
quirement that the person concerned be attached to a parachute unit in order 
to receive the additional pay authorized. Your committee feels that parachutists 
should continue to receive the additional pay authorized wante hospitalized or 
traveling as replacements. 

Thus, while paragraph 2 of section 18 of the Pay Readjustment 
Act of 1942, as amended by section 5 of the act of September 7, 1944, 
no longer requires a person to be attached to a parachute unit to be 
entitled to parachute pay, it retains the broad requirement that for 

an individual to be entitled to such pay, parachute jumping must be 
an essential part of his military duty. 

Although ‘the term “essential part of his military duty” does not 
restrict the additional pay to periods of actual parachute jumping, 
but more broadly relates to the general duty status of men trained 
or in training as parachutists who may be recognized as serving under 
conditions rendering them primarily available for and subject to that 
character of duty, notwithstanding temporary interruptions for hos- 
pitalization, leave, or travel, it does not follow that all service or 
periods of service of a trained parachutist involve parachute jumping 
as “an essential part of his military duty.” See, in this connection, 
decision of this office dated April 23, 1945, B-46639, to First Lieuten- 
ant George G. Baumen, in which it was held that a rated parachutist 


was not entitled to parachute pay while assigned to duty as Assistant 
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Special Service Officer, Headquarters, 13th Airborne Division, since 
the commanding general of that division reported that such position 
did not require parachute jumping as an essential part of the per- 
formance of the officer’s duty. 

It is obvious that parachute jumping is not an essential part of 
the military duty of a prisoner of war. Hence, upon capture by 
the enemy the right to parachute pay does not continue by virtue 
of meeting the conditions specified in section 18 of the Pay Readjust- 
ment Act of 1942, as amended, but only by virtue of the continuing 
pay provisions in the Missing Persons Act of March 7, 1942, as 
amended, 58 Stat. 679, quoted in your letter. The latter act, however, 
ceases to operate upon return of the prisoner to military control and, 
therefore, his right to parachute pay from the date of such return 
is for determination solely on the basis of paragraph 2 of section 18 
of the Pay Readjustment Act of 1942, as amended. Cf. 23 Comp. 
Gen. 948, 950. It follows that unless and until he again meets all the 
requirements of that section—including the requirement that para- 
chute jumping must be an essential part of his military duty—he is 
not entitled to parachute pay. 

Accordingly, you are advised that a captured parachutist upon re- 
turn to military control is not entitled to parachute pay in any of 
the situations outlined in subparagraphs a to d of paragraph 5, Army 
Regulations 35-1495, December 1, 1944, until he actually returns 
to parachute duty, for not until then would parachute jumping again 
become an essential part of his military duty within the contemplation 
of the statute. In the first specific case cited in your letter, the right 
to parachute pay terminated on the date of release from a prisoner of 
war status, and, in the second specific case, the question stated is 
answered in the negative. 


(B-57081) 


COMPENSATION—WITHIN-GRADE PROMOTIONS AFTER MILITARY 
DUTY F 


Where an employee who occupied a position not subject to the Classification Act 
prior to his military service was restored after military service in a position 
subject to said act, the within-grade salary advancements authorized by sec- 
tion 402 of the Federal Employees Pay Act of 1945 on the basis of credit 
for military service and prior civilian service need not be delayed until the 
beginning of the pay period following his restoration but may be granted 
simultaneously with restoration, provided the period of service entitling 
him to the last advancement expired before the beginning of the pay period 
in which restored. 

An employee: who occupied a position not subject to the Classification Act prior 
to his military service but who was restored after military service to a po- 
sition subject to said act is not limited to a one step within-grade salary ad- 
vancement under section 402 of the Federal Employees Pay Act of 1945 upon 
restoration, but may be given the number of within-grade salary advance- 
ments otherwise earned on the basis of his military service and prior civilian 
service. 
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An employee who was receiving the maximum salary rate of grade CAF-5 prior 
to military service is entitled, upon restoration after military service to a 
position in grade CAF-7, the entrance salary of which is the same as the 
maximum of the lower grade, to be restored at the salary step of the higher 
grade which will allow credit for all military service and otherwise creditable 
prior civilian service toward within-grade salary advancements under section 
402 of the Federal Employees Pay Act of 1945. 

An employee who, upon return from the military service, was prevented from 
being restored to his former position, which had been reallocated in absentia 
to a higher grade, by reason of its being occupied by an employee with a 
higher retention status, and who was appointed to a position of like seniority, 
status, and pay comparable with his original position as reallocated is 
entitled to count military service toward within-grade salary advancements 
under section 402 of the Federal Employees Pay Act of 1945 from the effective 
date of reallocation of the original position, the same as if he had been 
restored thereto. 

Where the position of an employee on military furlough has been reallocated 
to a higher grade but, for personal reasons, the employee is reemployed after 
military service in an entirely different position in such higher grade, 
the reemployment in such higher grade must be regarded as a promotion and 
the waiting period for within-grade salary advancement under section 402 
of the Federal Employees Pay Act of 1945 begins to run from the date of 
such reemployment. 

In accordance with Civil Service Regulations (effective July 1, 1945) under the 
Federal Employees Pay Act of 1945 relating to service credit for within-grade 
salary-advancement purposes pursuant to section 402 of the act, a former 
employee who, upon discharge from military service, did not desire to 
exercise her reemployment rights and resigned, but was later reappointed 
to another position in the same grade held prior to military service is en- 
titled to count military service toward within-grade salary advancement; 
however, the reappointment having been effected more than 30 days (in- 
cluding a break in service) after separation from military service, prior 
civilian service may not be credited. 

in accordance with Civil Service Regulations (effective July 1, 1945) under the 
Federal Employees Pay Act of 1945 relating to service credit for within- 
grade salary-advancement purposes pursuant to section 402 of the act, an 
employee restored under the provisions of the Selective Training and Service 
Act of 1940, as amended, to a civilian position more than 80 days (includ- 
ing a break in service) after separation from the military service may 
not count prior civilian service toward within-grade salary advancement. 
(Modified by 26 Comp. Gen. 943.) 

In accordance with Civil Service Regulations (effective July 1, 1945) under the 
Federal Employees Pay Act of 1945 relating to service credit for within-grade 
salary-advancement purposes pursuant to section 402 of the act, an employee 
who was absent in a nonpay status in excess of 30 days including a break in 
service—that is, one or more days not covered by an administratively 
granted furlough, or by leave without pay—either between civilian and mili- 
tary service or between military and civilian service, may not receive credit 
for any part of the period in such nonpay status toward within-grade 
advancement. 


Acting Comptroller General Yates to the Secretary of War, July 13, 1946: 

Reference is made to your letter of April 4, 1946, submitting for 
decision a number of questions regarding reemployment rights of 
veterans. The questions will be stated and answered in the order 
submitted. 


a. Assuming that the base rate of the graded position does not represent an 
“equivalent increase in compensation” over that of the ungraded position, estab- 
lished rulings of your office permit the granting of within-grade salary advance- 
ments based on service in the ungraded position. It has always been required, 
however, that an employee must occupy a graded position as one of the condi- 
tions for securing the benefit of salary advancement. Under the circumstances 
cited above, the veteran does not, in the strictest technical sense, occupy a graded 
position until after he has been reemployed. It would greatly simplify the ad- 
ministrative procedure of reemployment if this technical legal distinction might 
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be overlooked and the employee granted the salary advancement simultaneously 
with reemployment action, a practice which is followed in the case of an em- 
ployee who is reemployed after previous service in a graded position. Would 
your office be required to object to such simultaneous action—or would it be 
mandatory that the veteran be restored initially at the base rate of the graded 
position and that any salary advancement within-grade be effected at the begin- 
ning of the following pay period? 


Section 402 of the Federal Employees Pay Act of 1945, 59 Stat. 299, 
provides: 


“(4) That any employee, (A) who, while serving under permanent, war serv- 
ice, temporary, or any other type of appointment, has left his position to enter 
the armed forces or the merchant marine, or to comply with a war transfer as 
defined by the Civil Service Commission, (B) who has been separated under 
honorable conditions from active duty in the armed forces, or has received a cer- 
tifieate of satisfactory service in the merchant marine, or has a satisfactory 
record on war transfer, and (C) who, under regulations of the Civil Service 
Commission or the provisions of any law providing for restoration or reemploy- 
ment, or under any other administrative procedure with respect to employees 
not subject to civil service rules and regulations, is restored, reemployed, or rein- 
stated in any position subject to this section, shall upon his return to duty be 
entitled to within-grade salary advancements without regard to paragraphs (2) 
and (3) of this subsection, and to credit such service in the armed forces, in the 
merchant marine, and on war transfer, toward such within-grade salary ad- 
vancements. As used in this paragraph the term ‘service in the merchant ma- 
rine’ shall have the same meaning as when used in the Act entitled ‘An Act to 
provide reemployment rights for persons who leave their positions to serve in 
the merchant marine, and for other purposes,’ approved June 23, 1943 (U.S. C., 
1940 edition, Supp. IV, title 50 App., secs. 1471 to 1475, inc.).” 


The right to within-grade salary advances based upon prior mili- 
tary service is concurrent with the restoration of a veteran to a perma- 
nent position subject to the Classification Act, notwithstanding that 
he may not have occupied a classified position prior to his military 
service and it is not required that the within-grade salary advance 
be delayed for any period whatever if his reemployment be in a classi- 
fied (permanent) position but may be given simultaneously with his 
appointment provided that the period of service entitling him to the 
last step expired before the beginning of the pay period in which rein- 
stated. Credit toward within-grade salary advances for past civilian 
service also may be allowed simultaneously with his appointment to a 
classified (permanent) position if entitled to such credit under Execu 
tive Order 8882. See 22 Comp. Gen. 1104. 


b. Under the provisions of subsection (e), section 7 of the Classification Act 
of 1923, as amended by the act approved August 1, 1941 (55 Stat. 614), only one 
increase was authorized for employees who were eligible for increase on the 
effective date of the act, regardless of the length of service without an equivalent 
increase in compensation. Were it not for enactment of Section 402, Federal! 
Employees Pay Act of 1945, there would be no doubt that previously ungraded 
employees who are restored to graded positions would be entitled to salary 
increase in the new grade amounting to only one step increment, regardless 
of the combined length of ungraded civilian and military service. May 
the very broad terms of subsection (b) (4) of Section 7 of the Classification Act 
of 1923, as amended by Section 402, Federal Employees Pay Act of 1945, be so 
construed as to permit the granting of more than one step increment when com- 
bined civilian and military service would otherwise permit the granting of more 
than one increment, under the circumstances outlined above? 

In connection with the question presented in a, above, a similar problem arises 
when an employee who has reaclied the top step of his grade prior to military 
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service is restored to a higher grade. A case has arisen in the Department where 
the employee occupied a CAF-5 position at the top of $2600 (now $2980) per 
annum. If restored at CAF-5, of course, the employee derives no benefit from 
the within-grade advancement law since he has already been advanced to the top 
of the grade. If restored at CAF-7, base salary of which is the same as the top 
step of CAF-5, further increase becomes possible. Question has been raised, how- 
ever, as to the effective date of such increase. 


Pursuant to section 402, supra, veterans reinstated after military 
service are not limited to one step within-grade advancement but may 
be granted the number of within-grade salary advances earned in 
civilian and military service. See answer to question a, supra. Of 
course, in the example given, the person restored to the position in 
CAF-5 could not be given salary advances based upon prior service 
beyond the maximum salary rate of that grade. However, if a veteran 
be reinstated in a grade higher than the one in which previously em- 
ployed he may be given simultaneously with such appointment within- 
grade salary advances in that higher grade based upon so much of his 
past creditable civilian and military service as is not required to be 
used to establish his right in the lower grade to a salary rate equiva- 
lent to the entrance salary of the grade in which restored. That is to 
say, in the example cited by you in which the employee was receiving 
the maximum salary of the grade in which employed prior to military 
service and is restored in a higher grade the entrance salary of which 
is the same as the maximum of the lower grade he may be given full 
credit for his military and civilian service for within-grade advances 
in the higher grade. 

ec. Under the circumstances cited, may the employee be restored initially at 
a step rate of CAF-7 which will give credit for civilian 4nd military service 
elapsed since the last equivalent increase in compensation, or must such in- 
crease await the beginning of the next pay period? 

The first alternative question is answered in the affirmative, ren- 
dering unnecessary any answer to the second alternate question. 

d. If reply to the above is to the effect that the employee did not become 
eligible for increase until after restoration in the higher grade and therefore 
salary increase must await the beginning of the next pay period, does that 
mean that only one increase may be granted even though the employee’s com- 
bined military and civilian service would entitle him to more than one increase 
had he been otherwise eligible at time of restoration? 

In the light of the answers to questions } and ¢, supra, answer to 
this question is rendered unnecessary. 


Your decision of November 26, 1945 (B-53153) to the Secretary of Agriculture 
has also raised questions for clarification. It is understood that the general 
holding of this decision is that a veteran whose position is reallocated (that is, 
reevaluated without substantial change in duties or responsibilities) during his 
absence is entitled to credit for within-grade increases from the date of reallo- 
cation. This is in contrast to the contrary ruling in 24 Comp. Gen. 729 relating 
to promotions involving a change in positions. This decision has raised ques- 
tions in the Department since Executive Order 8882 had not previously been 
regarded as vesting in an employee a right to the benefit of a reallocation, 
especially in view of your decision to this Department in 24 Comp. Gen. 518. An 
actual case now pending in this Department may serve to illustrate the need 
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for reconciling the decisions cited above which, although not inconsistent, have 
not been clearly distinguished or related. The occupant of a CAF-5 position 
entered military service and during his absence it was reallocated to CAF-7. 
Upon his return, the position was occupied by an employee of “higher reten- 
tion status,” within the meaning of War Service Regulation XIII, and reemploy- 
ment in the reallocated position with proper credit for within-grade increases 
was prohibited by that regulation. The employee was therefore placed in a 
position of like seniority, status, and pay to his original position. The following 
issue was thus presented: 

e. Is this employee entitled to the benefits of the November 26 decision or 
must he be actually restored to the original position in order to receive in- 
creases dating from reallocation? It will be seen that, although the veteran 
was entitled to “reallocation” upon his return, technically he received a “pro- 
motion” because of the intervening incumbency of an employee with superior 
status. 


Where the position occupied by a veteran before his entrance into 
the military service was reallocated during his absence he would upon 
reinstatement in that position be entitled to credit for all service 
rendered since the effective date of the reallocation. If he is pre- 
vented from being restored to that position by reason of its occu- 
pancy by an employee with a higher retention status, he may be given 
a position of like seniority, status, and pay comparable with his 
original position as reallocated including all within-grade salary 
advances to which he would have been entitled upon restoration to 
his original position based upon service since the effective date of the 
reallocation of the original position. However, should the failure 
to be restored to his original reallocated position be due to other 
causes such as the personal preference of the employee, his restora- 
tion to the higher salary rate in a different position must be construed 
as a promotion and any within-grade salary advances in such a case 
must be based upon the service rendered since the date of his restora- 
tion. 


A further related problem in this general area is typified by a case now pending 
in my immediate office. The individual concerned was originally appointed in 
the Department on July 20, 1942, as Clerk-Typist, CAF-2, $1,440 per annum. 
She was promoted on January 16, 1943, to Assistant Clerk, CAF-3, $1,620 per 
annum. On August 5, 1943, the employee was furloughed for the purpose of 
entering the armed forces. On June 14, 1945, she was honorably discharged from 
the United States Navy and on June 25, 1945, she submitted a resignation to the 
office in which she was employed prior to entrance in the military service, stat- 
ing in the resignation that she had no desire to exercise the reemployment rights 
conferred by War Service Regulation XIII. On July 23, 1945, within 90 days 
after separation from military service, she was given a new appointment in the 
Department as Clerk-Stenographer, CAF-3, $1,902 per annum. This new ap- 
pointment was made under the authority of the Civil Service Commission’s War 
Service Regulation V, although it could have been effected as a reemployment 
under the provisions of War Service Regulation VIII. 

The language of Section 402 of the Federal Employees’ Pay Act of 1945 is very 
broad, providing within-grade increases for any former employee who, “under 
regulations of the Civil Service Commission” among other authorities, “is re- 
stored, reemployed, or reinstated” in any position subject to that section. This 
language would appear to authorize credit toward within-grade increases for 
the period of military service in this case. However, in view of the fact that 
this individual was not restored under the provisions of the Selective Training 
and Service Act or of War Service Regulation XIII (which was in effect on the 
date of her present appointment) but was given a new appointment within 90 
days after separation from military service, your further advice is requested on 
the following: 
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f. Would a proper construction of the language “under regulations of the 
Civil Service Commission” in Section 402 of the Federal Employees’ Pay Act 
of 1945 entitle this employee to salary increases on October 1, 1944, and October 
1, 1945, all other conditions for the granting of such increases having been met? 


Section 301, Part III [Chapter IT], of Civil Service Regulations 
issued June 29, 1945, under the Federal Employees Pay Act of 1945, 
and approved by the President of the United States, Departmental 
Circular 529, effective July 1, 1945, provides: 


In computing the periods of service required for within-grade salary advance- 
ments there shall be credited to such service: 

(a) Continuous civilian employment in any branch (legislative, executive, or 
judicial), executive department, independent establishment or agency, or cor- 
poration of the Federal Government or in the municipal government of the 
District of Columbia. 

(b) Time elapsing on annual, sick, or other leave with pay. 

(c) Time elapsing in a non-pay status (including break in service) not ex- 
ceeding thirty days within any one time period of twelve or eighteen months, as 
the case may be. 

(d) Service rendered prior to absence on furlough or leave without pay where 
such absence is in excess of thirty days but not exceeding one year. 

(e) Service in the armed forces, in the merchant marine, or on war transfer 
subject to the following conditions: The employee must have (1) left his 
position to enter the armed forces or the merchant marine, or to comply with a 
war transfer, (2) been separated under honorable conditions from active duty 
in the armed forces, or have received a certificate of satisfactory service in 
the merchant marine, or have a satisfactory record on war transfer, and (3) been 
restored, reemployed, or reinstated in any permanent position within the scope 
of the compensation schedules fixed by the Classification Act of 1923, as amended, 
under regulations of the Civil Service Commission, or the provisions of any law 
providing for restoration or reemployment, or any other administrative procedure 
with respect to employees not subject to civil service rules and regulations. Any 
employee entitled to be credited with service under this subsection shall also 
be entitled to credit for civilian employment prior to leaving his position to 
enter the armed forces or the merchant marine, or to comply with a war transfer, 
in accordance with subsections (a), (b), (ce), and (d) of this section. 


Pursuant to the above regulation the employee in this case would 
be entitled to credit for all military service but as she was restored 
to a civilian position more than 30 days (including a break in 
service) after her separation from the military service no credit for 
prior civilian service can be given toward within-grade salary ad- 
vances. 22 Comp. Gen. 1104. It would not make any difference 
in this respect whether the employee should be restored under the 
provisions of the Selective Training and Service Act [as amended, 
58 Stat. 798] or of the Federal Employees Pay Act of 1945. Ac- 
cordingly, on her appointment July 23, 1945, in CAF-3, the entrance 
salary of which, $1,902, is the equivalent rate under the Federal 
Employees Pay Act of 1945 to that received when she was separated 
from the service, she was entitled to count credit for military service 
for one year, 10 months, and 9 days which would entitle her to one 
step advancement effective on the date of her reinstatement and to 


an additional one step at the beginning of the pay period next after 
September 13, 1945. 


Your decision of March 4, 1946 (B-53541) to the President, Civil Service 
Commission, has raised an additional question concerning the computation of 
time for pay increases under Section 402 of the Federal Employees’ Pay Act 
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of 1945. It is appreciated that restorations under the Selective Training and 
Service Act and administrative regulations to the same effect differ in several 
important respects from restorations following improper discharge, reduction 
or suspension under Section 14 of the Veterans’ Preference Act of 1944. At 
the same time, however, your interpretation of the latter provision has created 
doubt as to the propriety of giving credit toward pay increases for time 
elapsed between civilian and military service and between military service and 
restoration to active civilian duty. As an example of this situation, many 
employees left this Department to enter military service under circumstances 
where their actual induction was delayed for considerable periods, for reasons 
usually beyond the individual’s control. Similarly, upon relief from active 
duty in the armed forces, the Congress has given these individuals a period of 
90 days in which to make application for restoration to duty. Very often 
it may take an additional period of 30 days or more for the Department to 
effect actual reemployment. Occasionally, the veteran may request a period 
of leave without pay after restoration in order to adjust himself or his 
affairs to civilian pursuits. Under your decisions in 8 Comp. Gen. 40 and 
24 id. 578, the employee must be considered as separated during the period of 
military service; yet under the terms of the Selective Training and Service 
Act and other statutes in pari materia, he is to be regarded as having been 
on furlough or leave without pay during the period of such service. The 
question has been raised on several occasions, therefore, as to proper compu- 
tation of periods elapsing in non-pay status prior to and following service in 
the land or naval forces and their effect, if any, on the crediting of periods 
represented by actual military service. In connection with the latter point, 
the Department has not and does not consider it possible or desirable to 
consider any such period as a “break in service” such as to defeat the veteran’s 
right to credit any portion of the period. At least two alternatives appear 
available and your advice is requested as to which is proper or, in the event 
neither is applicable, any other solution. 

g. Under the broad language of the provisions of the Federal Employees’ 
Pay Act of 1945 cited above, may the entire period of absence from civilian 
duty be credited toward within-grade pay increases? From the standpoint of 
administration, an affirmative answer would be desirable since the civilian 
employment records of the Department would contain all of the necessary data 
for proper credit of the period. 


With respect to credit for time spent in a nonpay status between 
civilian and military service, see section 301, Part III, of the Civil 
Service Regulations of June 29, 1945, quoted, supra, in answer to 
question f. The rules stated in section 301, subsections (a), (b), (c), 
and (d), first were promulgated by Executive Order 8882 of Septem- 
ber 3, 1941. In construing the similar provision in said Executive 
order, it was held in 22 Comp. Gen. 1104: 

In computing under section 2 of Executive Order No. 8882 the 18 or 30 months’ 
service necessary to entitle an employee to a within-grade salary advancement 
under the act of August 1, 1941, there may not be counted, upon reappointment 
of the employee after a period of leave of absence without pay (including break 


in service for one work day or more) in excess of 30 days, any service prior to 
or during the period of leave of absence without pay. 


See, also, decision of March 4, 1946, B-53541, 25 Comp. Gen. 620. 
Specifically, therefore, if any period of absence in a nonpay status 
between civilian and military service exceeds 30 days and includes a 
break in service—that is, one or more days not covered by an admin- 
istratively granted furlough, or by leave without pay—no credit 
towards within-grade promotion advancements may be given for any 
part of the period in such nonpay status. 


h. If a negative reply to the above is required, may a standard period of 120 
days (computed on the basis of the 90 days allowed to apply for restoration 
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plus the 30 days of creditable leave without pay under Section 2 of Executive 
Order 8882) be allowed in any case where the total elapsed time exceeds that 
period? 


See answer to question g. In no event can credit be given for more 
than 30 days in a nonpay status and to be entitled to credit for that 
period in a nonpay status the entire period of absence may not exceed 
30 days. Sub-section (d) of paragraph 301 of the Civil Service Regu- 
lations above quoted relates only to credit for prior civilian service 


and not to credit for any period in a nonpay status. 
* * 


* * * + 


(B-55609) 


PAY—ACTIVE-DUTY—RETIRED PERSONNEL—EFFECTIVE DATE OF 
DISCONTINUANCE—RETIRED OFFICER INCURRING DISABILITY 
WHILE ON ACTIVE DUTY 


A retired Navy officer, retired pursuant to the act of May 13, 1908, after 30 years’ 
service, who incurred physical disability within the purview of section 8 (d) 
of the act of July 24, 1941, while on active duty after retirement is not 
entitled to continue to receive active-duty pay and allowances during a 
period of hospitalization and terminal leave, provided for in previously 
issued orders, after the date the President approved the findings of a naval 
retiring board and recommendations of the Secretary of the Navy, where 
no contemporary or subsequent orders continuing the officer on duty were 
issued. 


Assistant Comptroller General Yates to the Secretary of the Navy, July 15, 1946: 

There has been considered your letter of January 24, 1946 (file 
JAG:IL: WG: bb 00-Higgins, Louis C./L16-4), requesting decision 
as to whether Lieutenant Louis Cornelius Higgins, United States 
Navy (retired), is entitled to receive active duty pay and allowances 
for the period from August 17, 1945, to February 17, 1946, or for 
any portion of such period. The circumstances concerning the case of 
Lieutenant Higgins are set forth in a letter dated January 3, 1946, 
from the Chief of the Bureau of Supplies and Accounts, as follows: 


1. The subject named officer, under authority contained in the act of May 13, 
1908 (34 U. S. Code 42 [883]), was transferred to the retired list in the rank of 
Lieutenant on 31 December 1927 on his own request after completion of 30 
years’ service. Pursuant to directive contained in Bureau of Naval Personnel 
orders of 14 August 1940 he reported to the Commandant, Navy Yard, Norfolk, 
Virginia on 19 August 1940. He was admitted to the Naval Hospital, Portsmouth, 
Virginia on 15 March 1945. In accordance with recommendation of Board of 
Medical Survey held at that hospital on 9 April 1945, a Naval Retiring Board 
was convened in this case on 29 May 1945. The Retiring Board found that he 
was incapacitated for active service in the Navy by reason of hypertensive heart 
disease, that his incapacity for naval service was permanent, was the result of 
an incident of the service, and the incapacity was incurred subsequent to 19 
August 1940 while serving on active duty in his retired grade in time of war 
or national emergency. On 17 August 1945 the President approved the proceed- 
ings and findings of the Naval Retiring Board and this officer was re-retired 
under the provisions of 34 U. S. Code 350g (d). In view of the fact that Lieuten- 
ant Higgins, during entire period of active service after retirement, served in 
his permanent rank, the effect of such action merely changed his status from 
that of having been retired on his own request after completion of 30 years’ 
service to having been retired for physical disability. 
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2. Enclosure (A) stated that Lieutenant Higgins was granted 8 months and 
25 days leave to commence on the date following detachment from duty statjon 
or discharge from treatment, whichever is later, and upon expiration thereof 
he would consider himself relieved of all active duty in the naval service. Lieu- 
tenant Higgins was discharged from treatment on 22 October 1945 and the 
question arises as to his pay status on and after 17 August 1945 and whether 
his active duty status continues for 3 months and 25 days following date of dis- 
charge from treatment. There is no decision of the Comptroller General covering 
an analogous case. It is, therefore, recommended that necessary action be taken 
to determine whether Lieutenant Higgins is entitled to active duty pay and 
allowances from: 


(a) 17 August to 22 October 1945, inclusive, 
(b) 17 August 1945 to date of expiration of terminal leave of 3 months and 
25 days commencing 23 October 1945. 
The orders issued on April 30, 1945, by the Chief of Naval Per- 
sonnel to Lieutenant Higgins, referred to as enclosure (A) in the 
above-quoted letter, provide in part that— 
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1. When directed by your commanding officer, report for a physical examina- 
tion in accordance with reference (a). If hospitalization is required, you will 
be detached from duty, ordered to an appropriate hospital, and these orders 
endorsed in accordance with reference (b). Further compliance with these 
orders is delayed until you are ready for discharge from treatment. At this 
time, the medical officer in command will perform the duties of the commanding 
officer referred to in the balance of these orders. 

2. When directed by your commanding officer, proceed and report to a Civil 
Readjustment Officer for an interview. Upon completion of the interview, return 
to your duty station or the hospital at which you are a patient, and when directed 
you will regard yourself detached from all duty; proceed to your home. If hos- 
pitalization was required, upon discharge from treatment; proceed to your home. 
You are hereby granted three months and twenty-five days’ leave, to commence 
the date following detachment or discharge from treatment whichever is later, 
and upon the expiration thereof, you will regard yourself relieved of all active 
duty in the naval service. All travel will be completed within one year from 
date of detacliment or discharge from treatment. 


Section 8 of the act of July 24, 1941, 55 Stat. 604, 605, provides, in 
pertinent part, as follows: 


(d) An officer of the retired list of the Regular Navy or Marine Corps who 
was placed thereon for reasons other than physical disability shall, if he 
incurs physical disability while serving on active duty in the same rank as that 
held by him on the retired list and if not otherwise entitled thereto, receive 75 
per centum of the active-duty pay to which he was entitled while serving in 
that rank. 

(e) The benefits of this seetion shall apply only to an individual who incurs 
physical disability in line of duty in time of war or national emergency. In 
the case of those officers to whom subsection (c) hereof is applicable retirement 
in the next higher rank shall be effected upon a finding by a naval retiring 
board that the disability was incident to the service while on active duty in 
the higher rank and upon a rating by such board, in accordance with regulations 
prescribed by the Secretary of the Navy, at not less than 30 per centum per- 
manent disability. In all other cases officers shall be retired in accordance with 
existing law providing for the retirement of officers. 

(f) The jurisdiction of naval retiring boards is hereby extended as may be 
necessary in the administration of this section, and their proceedings shall be 
conducted in all respects as provided by existing law and regulations except 
as may be necessary to adapt the same to cases provided for in this section. 


Paragraph (f) of section 8 of the statute extends the jurisdiction 
of naval retiring boards as may be necessary in the administration of 
the section and provides that their proceedings shall be conducted in 
all respects in accordance with existing law. With respect to the 
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findings of a retiring board that an officer is incapacitated for active 
service, section 1452 of the Revised Statutes (34 U.S. C. 416) provides: 
A record of the proceedings and decision of the board in each case shall be 


transmitted to the Secretary of the Navy, and shall be laid by him before the 
President for his approval or disapproval, or orders in the case. 


Section 1453, Revised Statutes (34 U. S. C. 417), provides: 


When a retiring board finds that an officer is incapacitated for active service, 
and that his incapacity is the result of an incident of the service, such officer 
shall, if said decision is approved by the President, be retired from active service 
with retired pay. 

It has been held that the effective date of a finding of a retiring 
board made under those sections and approved by the President is 
the date of such approval if no other date be specified therein. Hol- 
land v. United States, 83 C. Cls. 376. It appears from the Record 
of Proceedings of the Naval Retiring Board in the case of Lieutenant 
Higgins, that on August 14, 1945, the Acting Secretary of the Navy 
laid before the President for his approval or disapproval, or orders in 
the case, the findings of the naval retiring board with the recom- 
mendation that the findings of the board be approved and that Lieu- 
tenant Higgins, if not otherwise entitled thereto, receive 75 per centum 
of the active duty pay to which he was entitled while serving in that 
rank, in conformity with the provisions of 34 U. S. C., Supp. V, 
350g (d). The findings of the board and recommendations of the 
Acting Secretary of the Navy were approved by the President on Au- 
gust 17, and on September 5, 1945, Lieutenant Higgins was informed 
by letter from the Secretary of the Navy that he had been found in- 
capacitated for active service by reason of physical disability. 

While section 8 (d) of the act of July 24, 1941, 34 U. 8. C., Supp. 
V, 350g (d), provides that a retired officer coming within its terms 
shall be entitled to receive 75 per centum of his active duty pay if he 
incurs physical disability, it appears that the Navy Department has 
recognized a necessity for a procedure leading to a determination of 
physical disability and release from active duty upon findings by a 
naval retiring board and approval by the President in the same man- 
ner as prevails under the permanent statutes with reference to the 
retirement of active list officers. This seems to be borne out by the 
recommendation of the Acting Secretary, which follows the precise 
language of section 1452 of the Revised Statutes. 

No orders were issued contemporaneously, or thereafter, to continue 
the retired officer on duty subsequent to the action taken by the Presi- 
dent. The orders dated April 30, 1945, issued approximately four 
months prior to the Presidential approval of August 17, 1945, may 
not reasonably be construed as having contemplated retaining the offi- 
cer on active duty status after such Presidential approval, while un- 
dergoing treatment and thereafter in a terminal leave status under the 
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provisions of section 15 of the Pay Readjustment Act of 1942, 56 
Stat. 367, so as to authorize active duty pay and allowances thereafter. 
See 17 Comp. Dec. 435; cf. 18 id. 747. Accordingly, Lieutenant Hig- 
gins may not be paid active duty pay and allowances for any portion 
of the period subsequent to August 17, 1945. 


(B-57926) 


MODIFICATION OF NAVAL RESERVE OFFICER’S RELEASE-FROM- 
ACTIVE-DUTY ORDERS—MILEAGE, PAY, ETC., RIGHTS 


Where orders detaching a Naval Reserve officer from active duty and directing 
him to proceed to his home for release from active duty at the expiration 
of his terminal leave were modified prior to the expiration of such leave 
by orders directing travel to a new station for active duty, the officer is 
entitled to mileage only for travel between the station from which detached 
and his new station, and the advance mileage paid pursuant to section 7 
of the act of September 7, 1944, “incident to release from active duty” should 
be refunded. 

Where orders modifying prior orders releasing a Naval Reserve officer from 
active duty recalled the officer to active duty, but, even thongh issued in 
ample time, were not delivered prior to the expiration of his terminal leave 
under his original orders, the officer may not be considered as having been 
on continuous active duty so as to be entitled to active-duty pay and allow- 
ances during the period between the date of expiration of his terminal leave 
and the date of compliance with the modifying orders. 

Where orders cancelling a Naval Reserve officer’s release-from-active-duty orders, 
although issued in ample time, were not delivered prior to the date specified 
in the original orders for reversion to an inactive duty status, the officer 
may retain the amounts properly paid pursuant to section 1 of the Muster- 
ing-Out Payment Act of 1944, the lump-sum payment authorized by section 
12 of the Naval Aviation Cadet Act of 1942, and the advance payment of 
mileage under the act of September 7, 1944; also, transportation at Govern- 
ment expense for his dependents from last station to home was proper under 
section 12 of the Pay Readjustment Act of 1942. 

A Naval Reserve officer who had been completely separated from the service by 
orders which, upon the expiration of his terminal leave, revoked his tem- 
porary appointment, released him from active duty as an enlisted man, and 
discharged him from the Naval Reserve is not entitled to active-duty pay and 
allowances between the date of such separation and the date of reporting 
back for active duty under modifying orders cancelling the prior orders, 
which modifying orders had not been issued, although they had been pre- 
pared, prior to his separation from the service. 

A Naval Reserve officer who had received advance payment of mileage from 
last station to home under the act of September 7, 1944, when ordered home 
incident to his release from active duty at the expiration of his terminal 
leave, but who, prior to expiration of such leave, received and complied with 
modifying orders directing travel to a naval hospital for observation and 
treatment is not entitled to retain such advance mileage under his original 
orders but, rather, is entitled under the amended orders to mileage from his 
last station to the hospital and thence to his home upon his subsequent 

ease from active duty. 

A Naval Reserve officer who proceeded to his home under orders providing for 
release from active duty upon expiration of his terminal leave but who, 
prior to the expiration of his leave, received and complied with modifying 
orders directing travel to a naval hospital for observation and treatment 
is to be regarded as in a continuous active-duty status under such orders 
as modified and entitled to active-duty pay and allowances from the time 
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his terminal leave would have expired to the date he subsequently was 
released from active duty. 


Assistant Comptroller General Yates to the Secretary of the Navy, July 15, 
1 . 


Reference is made to your letter of May 14, 1946, requesting decision 
on specific questions contained in a letter from the Chief of the Bureau 
of Supplies and Accounts, dated April 16, 1946. Paragraphs 1, 2, 3 
and 4 of said letter of April 16, 1946, are as follows: 


1. By order of 10 September 1945, Lieut. Comdr. Donald A. Dertien, (D) 
USNR, was directed to report to the Commandant, Fifth Naval District, Naval 
Operating Base, Norfolk, Virginia, for temporary duty in connection with sepa- 
ration processing, upon completion of which he was to be detached from such 
temporary duty to proceed to his home for release from active duty. By third 
endorsement on these orders dated 17 September 1945, Lieut. Comdr. Dertien 
was detached and directed to proceed to his home. He was granted 2 months 
and 29 days leave, upon the expiration of which, at midnight of 16 December 
1945, he was to regard himself released from all active duty. 

2. In accordance with the provisions of section 3 of the Pay Readjustment Act 
of 1942, as amended, the officer was paid advance mileage from Norfolk, Virginia 
to Muskegon, Michigan, the place from which he was ordered to active duty, 
which was also his official home of record at the time he was ordered to active 
duty. The officer left Norfolk, Virginia on 17 September 1945 and arrived at 
Muskegon, Michigan, on 19 September 1945. Prior to the expiration of his ter- 
minal leave, orders of 26 October 1945 were issued which directed him to proceed 
and report for a physical and if found physically qualified, the unexecuted por- 
tion of the orders of 10 September 1945 was to be considered as cancelled and 
he was directed to proceed to Washington, D. C., and report to the Chief of 
Naval Personnel for duty. The officer proceeded to Milwaukee, Wisconsin for 
his physical examination and having been found qualified, he proceeded to 
Washington, D. C., and reported to the Chief of Naval Personnel on 9 November 
1945 for duty. 

8. In decision of the Comptroller General dated 17 August, 1945, B-51378, it 
was held that where leave of absence is granted to an officer in connection with 
change of station orders, the officer is not required to perform travel thereunder 
until such time as it is necessary for him to begin travel to reach his new 
station on the date contemplated by such orders, and that if, during such period 
of leave, modifying orders are issued directing travel to another station, the offi- 
cer is entitled only to mileage for travel which is necessary under the orders as 
modified ; that is, mileage direct from the old station to the ultimate new station. 

4. Since there would appear to be a distinction between straight change of 
station orders considered in the decision of 17 August, 1945, supra, and orders 
directing an officer to proceed to his home incident to release from active duty, 
it is recommended that a decision be requested from the Comptroller General as 
to the mileage payable in Lieut. Comdr. Dertien’s case, and in similar cases. In 
the event it is decided that mileage is payable only from Norfolk, Virginia to 
Washington, D. C., further decision is requested as to whether refund of the 
advance payment of mileage from Norfolk, Virginia to Muskegon, Michigan under 
section 3 of the Pay Readjustment Act of 1942, as amended, is required. 


With the exception of the Bureau of Naval Personnel orders dated 
October 26, 1945, the provisions of the orders directing the travel 
performed by Commander Dertien are sufficiently summarized in the 
above-quoted portion of the said letter of April 16, 1946. The said 
orders of October 26 were sent to the officer at Muskegon, Michigan, 
via the Commandant of the Ninth Naval District, and they directed 
him to proceed and report to such medical officer as might be desig- 
nated in the first endorsement thereon for physical examination to 
determine his fitness for active duty. By first endorsement dated 
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October 31, 1945, Headquarters, Ninth Naval District, Great Lakes, 
Illinois, he was directed to proceed and report to the medical officer, 
Navy V-12 Unit, Mt. Pleasant, Michigan, for physical examination 
and further compliance with basic orders. By second endorsement 
of November 3, 1945, Navy V-12 Unit, Mt. Pleasant, Michigan, it is 
indicated that he reported on that date as directed but that no medical 
officer was available at that station. Also, the said endorsement con- 
firmed verbal orders from Commander E. J. Redden, Commandant 
Ninth Naval District, directing the officer to proceed and report to 
the medical officer “NROTC” Marquette University, Milwaukee, Wis- 
consin, for physical examination and further compliance with his basic 
orders. It is indicated that Commander Dertien traveled from Mus- 
kegon to Mt. Pleasant, on November 3, that he arrived at Milwaukee 
on November 5; that he left that place the same day; and that he 
arrived in Washington, D. C., on November 9, 1945. 

Under the provisions of sections 7 and 9 of the act of September 7, 
1944, 58 Stat. 730, amending sections 3 and 12 of the Pay Readjustment 
Act of 1942, 56 Stat. 360, 364, Naval Reserve officers are entitled to 
mileage for travel performed under competent orders without troops 
and mileage for their return home “may be paid to them prior to their 
departure from their last station incident to release from active duty.” 

Where leave of absence is granted to an officer in connection with 
change of station orders, the officer is not required to perform travel 
thereunder until such time as it is necessary for him to begin travel 
to reach his new station on the date.contemplated by such orders, and 
if, during such period of leave, modifying orders are issued directing 
travel to another station, the officer is entitled only to mileage for the 
travel which is necessary under the orders as modified. That rule 
is applicable also to a case where an officer receives orders directing 
him to proceed to his home for release from active duty at the expira- 
tion of his terminal leave. See decision of December 7, 1945, B-52246, 
and decisions therein cited. Travel from Norfolk, Virginia, to Wash- 
ington, D. C., was the only official travel that was necessary in order 
to comply with Commander Dertien’s orders of September 10, as 
amended by the orders of October 26. If he had not been absent from 
Norfolk when the orders of October 26 were issued, presumably he 
would have been directed to take his physical examination at that 
place and the fact that the orders actually issued required him to 
report for physical examination in the vicinity of his leave address 
does not increase his rights in the matter. Accordingly, under his 
orders mileage is payable for the distance from Norfolk to Wash- 
ington. 

With respect to the payment of mileage to the officer under the pro- 
visions of section 7 of the act of September 7, 1944, it is clear that he 
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was not released from active duty, and hence, a payment of mileage 
to Commander Dertien “incident to release from active duty,” is not 
authorized. Such mileage as was paid to him incident to his antici- 
pated release from active duty should be refunded by him. 

Paragraph 5 of the said letter of April 16, 1946, is as follows: 


5. There are also enclosed sample copies of orders issued by the Bureau of 
Naval Personnel to certain officers while on terminal leave incident to release 
from active duty. In certain cases, the orders cancelling the release orders were 
prepared, but through certain administrative delays in processing, were not 
actually signed until after date of expiration of terminal leave. In other 
eases the orders cancelling the release orders were signed prior to effective 
date of release from active duty, but were not received by the addressee, through 
delay in delivery, until after date of expiration of terminal leave. The use 
of the phrase “hereby cancelled” in the several types of orders enclosed herewith 
shows that it was the administrative intent to retain the individual in a con- 
tinuous active duty status. However, under a literal interpretation of the 
wording of the release orders, such orders had been fully executed and the 
active duty status of the individual had actually ternfinated prior to date of 
issuance [date signed]. In other instances the active duty status was termi- 
nated subsequent to date of issuance, but prior to receipt, of such orders can- 
celling the unexecuted portion of the release orders, The interim period in 
inactive status may range from several days to several weeks. The question 
arises as to whether the administrative intent of such orders should be con- 
sidered as controlling or whether the generally accepted rule that orders are 
not effective until date of receipt thereof should govern in determining the rights 
of the individual to pay and allowances, including mileage or travel expenses. 
In this connection it is pointed out that in cases of this nature, the release 
orders were cancelled at the specific request of the officer who wished to be 
retained in an active duty status pending action on request for transfer to the 
Regular Navy. In order that this situation may be clarified insofar as the pay 


status of the individual is concerned, it is recommended that a decision be 
obtained in the following additional cases: 


The cases upon which decision is requested will be considered in 
alphabetical order. 


(a) A Lieutenant (A1) USNR (former AvCad) was detached from duty involv- 
ing flying at Naval Air Station, Corpus Christi, Texas on 26 September 1945 
and ordered to Separation Center, Washington, D. ©, for temporary duty in 
connection with separation processing. He was detached therefrom on 1 Octo- 
ber 1945 and was paid initial payment of mustering-out payment and advance 
payment of mileage from Washington, D. C., to Richmond, Virginia, home of 
record and place from which called to active duty. On date of detachment from 
Corpus Christi the officer was furnished transportation in kind for his depend- 
ents (lawful wife and child) from Corpus Christi, Texas to Richmond, Virginia. 
The second $100 increment of mustering-out payment was made on 1 November 
1945 and the third increment on 1 December 1945. Terminal leave expired on 
12 December 1945, and, under the wording of the release, orders, active duty 
status terminated as of midnight that date. Final payment of pay and allow- 
ances for the period 1-12 December 1945, including A-V (N) lump sum payment, 
in the amount of $1,538 was made on 15 December 1945. Orders of 6 December 
1945 [Enclosure (B)] cancelling his release to inactive duty, were not received 
until 20 December 1945, due to unforeseen circumstances, and he reported to 
the Bureau of Aeronautics in obedience thereto on 21 December 1945. May this 
officer be considered as being on continuous active duty, thereby being entitled 
to credit of active duty pay and allowances, from 13 December 1945 to 20 Decem- 
ber 1945? If so, it would appear that he is in the same status as any other 
officer granted interim leave under change of station orders, which were modified 
while on leave to direct him to report to a permanent or temporary duty station 
other than that designated in such change of station orders. Therefore, decision 
is requested as to whether it is incumbent upon the officer to refund the amount 
paid as mustering-out payment, lump sum payment, advance payment of mileage 
from Washington, D. C., to Richmond, Virginia, and the difference, if any, in 
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cost to the Government for transportation furnished dependents from Corpus 
Christi, Texas, to Richmond, Virginia, and the amount to which entitled from 
Corpus Christi, Texas, old permanent duty station, to Washington, D. C., new 
permmanent duty station. The officer was paid mileage from Corpus Christi, 
Texas to Washington, D. C., under orders directing him to report to the Separa- 
tion Center at the latter place. 


It is assumed that the orders of September 26, 1945, a copy of which 
was not received with your request for decision, were similar in 
character to Commander Dertien’s orders of September 10, 1945, 
supra, and that the leave granted followed his separation processing 
at Separation Center, Washington, D. C. The orders of December 
6, 1945, were issued by the Bureau of Naval Personnel and in addi- 
tion to cancelling the orders of September 26, 1945, releasing the 
officer from active duty on December 12, 1945, they directed him to 
proceed to Washington, D. C., and report on or about December 15, 
1945, to the Chief of the Bureau of Aeronautics, Navy Department, 
for temporary duty involving flying. 

It has been held that orders to active duty in a reserve component 
are not effective to place an officer in an active duty status prior to 
the date of such orders or until, on or subsequent to the date of the 
orders, there is an official and necessary compliance with such orders. 
§ Comp. Gen. 69. The conclusion thus reached is applicable not 
only to original orders directing an officer to report for active duty 
but is equally applicable to a case where the orders requiring the per- 
formance of the active duty are in the form of a cancellation of prior 
orders releasing the officer from active duty. In other words, until 
the officer complies with the orders attempting to cancel his release 
from active duty, those orders are ineffective to change his status as 
fixed by his prior orders. 

While it appears that the said orders of December 6, 1945, were 
issued in ample time to have been delivered to the officer at Rich- 
mond prior to December 12, 1945, the date his active duty status was 
to terminate under his orders of September 26, 1945, they were not 
actually received by him until after that date and he did not comply 
therewith until December 21, 1945. The orders releasing him from 
active duty became fully executed on December 12, 1945, and he 
reverted to an inactive duty status on that date. He is not entitled 
to active duty pay and allowances for the period December 13 to 20, 
1945. 

The lump-sum payment authorized under the provisions of section 
12 of the act of August 4, 1942, 56 Stat. 738, is payable “When officers 
* * * are released from active duty.” Section 1 of the Mustering- 
Out Payment Act of 1944, 58 Stat. 8, provides that each member of 
the armed forces who has been engaged in active service in the pres- 
ent war and who “is discharged or relieved from active service” un- 
der honorable conditions shall be entitled to receive mustering-out 
payment. Section 12 of the Pay Readjustment Act of 1942, 56 Stat. 
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864, authorizes the furnishing of transportation in kind to the new 
station, for dependents of officers ordered to make a permanent 
change of station, and defines the words “permanent change of sta- 
tion” as including the change from last station to home “in connec- 
tion with retirement, relief from active duty.” Since the officer was 
released from active duty on December 12, 1945, he may retain such 
amounts as were properly paid to him as mustering-out pay, lump- 
sum payment, and mileage to his home incident to that release. Also, 
he was entitled to transportation at Government expense for his de- 
pendents from Corpus Christi, Texas, to Richmond, Virginia. 

(b) An enlisted man, USNR, holding a temporary appointment as a Lieuten- 
ant (jg) USNR, was detached from duty at Naval Construction Training 
Center, Miami, Florida, and ordered to Separation Center, San Francisco, for 
temporary duty and separation processing, pursuant to SecNav orders which 
stated that his temporary appointment would be revoked on 1 February 1946, 
date of expiration of terminal leave, and that his release to inactive duty as 
an enlisted man and discharge from the Naval Reserve would be effective 
the same date. The man enlisted at San Francisco, California, and was 
called to active duty from Stockton, California. ‘This individual was paid 
mileage from Miami, Florida to San Francisco, California and travel allow- 
ance at the rate of 5 cents per mile from San Francisco to Stockton, California, 
and had been paid initial, second and third increments of mustering-out 
payment by the time orders cancelling his release orders were received. En- 
closure (C), prepared by the Bureau of Naval Personnel on 25 January 
1946 was not actually signed by the Secretary of the Navy until 2 February 
1946 and was not received by the addressee at his leave address in Long 
Beach, California until 8 February 1946, and the officer reported on 14 February 
1946. May this officer be considered as being in a continuous active duty 
status from 2 February 1946, and thereby entitled to active duty pay and 
allowances from 2-13 February 1946? If so, decision is requested as to 
whether repayment of travel allowance and mustering-out pay is required, 
and whether this individual is entitled to reimbursement as specified in en- 
closure (B) on the basis of constructive travel from Miami, Florida to Wash- 
ington, D. C., or actual travel from Long Beach, California to Washington, 
D.C. 


The orders of February 2, 1946, enclosure (C), cancelled that 
portion of the officer’s original orders which released him from 
active duty at the expiration of his terminal leave, and directed him 
to proceed to Washington, D. C., upon the expiration of his leave 
and report to the Chief of the Bureau of Ships, Navy Department, 
for temporary duty under instruction. Said orders prescribed a 
per diem allowance of $7 in accordance with Article 2501-4 (d) of 
the Navy Travel Instructions. It has been held that the revocation 
of a temporary appointment once accomplished cannot be withdrawn 
by any authority. 1 Comp. Gen. 737. Also, it has been held that, in 
the absence of fraud on the part of the officer or man discharged, 
an executed discharge from the military or naval service legally 
issued by an authorized official, cannot be revoked so as to restore 
the person to whom it was issued to the service. 4 Comp. Gen. 260; 
id. 773. 

From the facts quoted above, it appears that the individual here 
involved was completely separated from the naval service on February 
1, 1946, his status as a temporary officer and as an enlisted man having 








46 


been terminated on that day by orders issued sometime prior to that 
date. The fact that the orders of February 2, 1946, were prepared 
on January 25, 1946, would seem to be immaterial since in no event 
could such orders take effect until they are issued. In view of the 
fact that the orders of February 2, 1946, were actually issued after 
the officer’s temporary appointment had been revoked and after he had 
been released from active duty as an enlisted man and had been dis- 
charged from the Naval Reserve, they were without effect to continue 
him on active duty and hence he is not entitled to active duty pay and 
allowances during the period February 2 to 13, 1946. 

(c) A Reserve officer was detached from duty at the Navy Yard, Mare Island, 
California, and ordered to report to the Separation Center, Chicago, Illinois, 
for temporary duty and separation processing. At that point he was directed 
to proceed to his home, Columbus, Ohio, granted terminal! leave, and at expira- 
tion thereof at midnight on 28 December 1945, to consider himself released from 
all active duty. A review by the Bureau of Medicine and Surgery of the report 
of physical examination (M&S Form Y) held at the Separation Center to deter- 
mine physical fitness for release from active duty, showed that the officer should 
be ordered to a hospital for observation and report on certain physical defects 
prior to termination of active duty status. Release orders were cancelled by 
enclosure (D), received by the officer on 15 December 1945, which directed 
him to report to Naval Hospital, Great Lakes, Illinois, for observation and 
treatment. The officer reported on 18 December 1945. The officer had been 
paid mileage from Mare Island, California, to Chicago, Illinois, and advance 
mileage from Chicago, Illinois, to Columbus, Ohio, and the first and final 
increment of mustering-out pay. The officer was found physically qualified for 
release from active duty on 1 February 1946, discharged from treatment on the 
same date and, pursuant to Bureau of Naval Personnel orders of 15 December 
1945, was directed to proceed to his home, Columbus, Ohio, and consider himself 
relieved of all active duty upon arrival. The officer arrived home on 2 February 
1946. Decision is requested as tu whether this officer is entitled to mileage 
from Columbus, Ohio, to Great Lakes, Illinois, and return under the orders of 
1 February 1946, whether he is entitled to retain advance payment of mileage 
from Chicago, Illinois, to Columbus, Ohio, and whether he is entitled to credit 


of active duty pay and allowances from 28 December 1945 to 2 February 1946, 
inclusive? 


In this case the officer’s orders of December 12, 1945, enclosure (D), 
cancelling the unexecuted portion of the orders releasing him from 
active duty, were received by him and he complied therewith prior to 
the expiration of his terminal leave. Consequently, he was not re- 
Jeased from active duty under his original orders and no right to 
' payment of mileage incident to a release from active duty accrued to 
him under those orders. The officer’s original orders as amended by 
the orders of December 12, 1945, and February 1, 1946, had the effect 
of directing travel from Chicago to Great Lakes and thence to Colum- 
bus. He is entitled to mileage for that travel. Since he previously 
has been paid mileage from Chicago to Columbus, the only additional 
mileage to which he is entitled is for the distance from Chicago to 
Great Lakes and return. Also, the effect of the officer’s orders was to 
continue his active duty status during the period December 28, 1945, 
to February 2, 1946, and hence, he is entitled to active duty pay and 
allowances for that period. 
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(B-57983) 


LEAVES OF ABSENCE—MILITARY—COMMISSIONED OFFICERS OF 
ARMY OF UNITED STATES APPOINTED IN REGULAR ARMY 


Commissioned officers of the Army of the United States on active duty who are 
not assigned to any particular component thereof and who are appointed 
in the Regular Army pursuant to the provisions of the act of December 28, 
1945, without a break in service continue to serve on duty as “officers” of 
the Army within the meaning of the Army leave acts (section 1265, Revised 
Statutes, and the act of July 29, 1876) and, therefore, may carry forward 
their accumulated leave into their Regular Army officer status. 25 Comp. 
Gen. 516, amplified. 


Assistant Comptroller General Yates to the Secretary of War, July 15, 1946: 
Reference is made to your letter of May 18, 1946, as follows: 


Under the provisions of Public Law 281, 79th Congress, approved 28 December 
1945, it is contemplated that many Army of the United States officers who are 
presently on active duty under their Army of the United States commissions with- 
out component will be appointed in the Regular Army, and will be continued on 
active duty without a break in service. The question has arisen as to the effect 
of such appointment on leave which has previously been accumulated by such 
officers while serving under their Army of the United States commissions prior to 
appointment in the Regular Army. 

Current Army Regulations (AR 605-115 dated 9 November 1945) provide, in 
subparagraphs 3a (2) and (3) as follows: 

“(2) Leave of absence credits accrued to, but not taken advantage of, by a 
Reserve officer who has been on active duty and whose status as a Reserve officer 
on active duty has been terminated by his appointment as a commissioned officer 
in the Regular Army, services in the two capacities being continuous, may be 
carried over and taken advantage of by him as an officer of the Regular Army. 
See Dig. Op. JAG, 1912-80, sec. 1792. 

“(3) An emergency officer who accepted a commission in the Regular Army, 
and whose service has been continuous, is entitled to leave credits that accrued 
to him as such emergency officer, if such leave credits were not availed of during 
his emergency service. JAG 210.771. 23 October 1920.” 

So far as known to the War Department the validity of the instructions con- 
tained in the above cited regulations has not been questioned by the General 
Accounting Office in the audit of disbursing officers’ accounts or by your office. 
Attention in this connection is invited to your decision of 11 January 1946, 
B-49350 (distinguishing 3 Comp. Gen. 313, and B-44030, 10 October 1944 [24 
Comp. Gen. 291]), which, while involving a warrant officer, does not appear to 
be at variance in principle with the cited regulations in so far as the question 
of continuity of service is concerned. However, in view of the large number of 
officers who will be commissioned in the Regular Army under the provisions of 
Public Law 281, supra, it is deemed desirable to present for your decision the 
precise question, hereinafter stated, in order that there may be no misunder- 
standing as to the rights of such officers when accepting commissions in the 
Regular Army in the matter of leave. 

It is therefore requested that a decision be rendered as to whether an officer of 
the Army who is on active duty under an Army of the United States commission 
at the time of his appointment in the Regular Army may carry forward credit 
for unused leave which had accrued to him prior to the date of such appoint- 
ment in the Regular Army, and be paid while on such leave as he may be author- 
ized to take after being commissioned in the Regular Army. 


Section 1265, Revised Statutes, 10 U. S. C. 841, provides that “offi- 
cers” of the Army when absent with leave shall receive full pay dur- 
ing such absence not exceeding an aggregate of 30 days in one year, 
and the act of July 29, 1876, 19 Stat. 102 (10 U. S. C. 842), provides as 
follows: 
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All officers on duty shall be allowed in the discretion of the Secretary of War, 
sixty days’ leave of absence without deduction of pay or allowance: Provided, 
That the same be taken once in two years: And provided further, That the leave 
of absence may be extended to three months, if taken once only in three years, 
or four months if taken only once in four years. 


In the decision of January 11, 1946, B-49350, 25 Comp. Gen. 516, 
in considering the question of whether a warrant officer of the Regular 
Army who was temporarily commissioned in the Army of the United 
States pursuant to the act of September 22, 1941, as amended, 57 Stat. 
380, with no break in service, is entitled to carry forward his accumu- 
lated leave into his commissioned officer status in the Army of the 
United States, it was stated: 


The Army leave laws specifically permit “All officers on duty” to accumulate 
leave from year to year, in the discretion of the Secretary of War, within the 
limitations therein specified, and no distinction is made between warrant officers 
and commissioned officers nor between officers assigned to a particular com- 
ponent of the Army of the United States—such as the Regular Army—and those 
not so assigned. The fact that a commissioned officer of the Regular Army may 
be temporarily appointed to a higher grade in the Army of the United States 
under the act of September 22, 1941, as amended, supra, does not effect a forfeiture 
of the accumulated leave which was to his credit at the time of such temporary 
appointment. This office perceives no reason for a different rule in the case of 
a warrant officer—either of the Regular Army or the Army of the United States— 
who may be temporarily appointed to a higher warrant grade or to a commis- 
sioned grade in the Army of the United States, since in such cases there is no 
such essential change in status as was involved in the two cited decisions, but 
the individual continues to serve on duty as an “officer” of the Army within the 
meaning of, and subject to, the same statutory leave provisions as theretofore, 
whether he previously served as a warrant officer, a chief warrant officer or a 
commissioned officer, and irrespective of whether the appointments were in the 
Regular Army or in the Army of the United States. 


The rule enunciated in that decision would appear equally applicable 
to commissioned officers of the Army of the United States on active 
duty who are not assigned to any particular component of the Army of 
the United States and are appointed in the Regular Army without 
break in service. Accordingly, the question presented in the conclud- 
ing paragraph of your letter is answered in the affirmative. 


(B-47237) 
MANIFOLD BLANKS—APPROPRIATION AVAILABILITY 


The fact that manifold blanks requiring no prescribed printing or binding to 
fit them for the official use of the ordering department may not be available 
in stock as a shelf item but are required to be manufactured or processed 
by the contractor from which ordered-after the order is placed, does not 
operate to change their classification as stationery, and the cost of procure- 
ment of such manifold blanks may be charged to an appropriation available 
for stationery or other miscellaneous supplies. 24 Comp. Gen. 690, amplified. 


Acting Comptroller General Yates to the Secretary of War, July 16, 1946: 
I have your letter of May 27, 1946, as follows: 


Reference is made to your decision reported in 24 Comp. Gen. 690. 

Uncertainty has arisen as to the meaning of the clause “manifold blanks of 
the class covered by items (a) and (b) required in duplicating processes, when 
requiring no printing or binding to fit them for official use of the ordering depart- 
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ment or establishment, will not hereafter be considered or classified as printing 
and binding.” 

Informal discussion of the above-quoted phrase between representatives of 
your office and the War Department has resulted in the tentative interpretation 
that the above-quoted clause means that if the manifold forms to be procured 
are adaptable for general use rather than limited specifically for War Depart- 
ment use, the blanks would be classified as stationery regardless of whether the 
blanks are offered as a shelf item carried in stock by the contractor or whether 
it is necessary for the contractor to print them to fill the order. 

It is requested that you advise me as to whether the War Department may 
proceed to purchase manifold blanks on the basis of the above-mentioned inter- 

retation. 
' Your kind cooperation in this matter will be appreciated. 


If, as indicated in your letter, the manifold blanks are of the type 
held in decision of March 22, 1945, 24 Comp. Gen. 690, to be properly 
classified as stationery, the fact that they may not be available in 
stock as a shelf item but are required to be manufactured or processed 
by the contractor should not operate to change their classification as 
stationery—it being understood that no prescribed printing or bind- 
ing is required to fit them for the official use of your Department. 
Accordingly, the cost of procurement of such manifold blanks may 
be charged under appropriations of your Department available for 
stationery or other miscellaneous supplies regardless of whether they 
are carried in stock or are manufactured or produced by the contractor 
from whom ordered after the order is placed. 


(B-58637) 


BIDS—REJECTION—SECURITY FURNISHING DEFICIENCIES 


The fact that the high bidder in response to an invitation to bid for the purchase 
and removal of certain condemned buildings failed, inadvertently, to accom- 
pany his bid with a cash deposit guaranteeing performance, as required by 
the invitation to bid, being merely an immaterial deficiency in the bid and in 
nowise affecting the bid price or prejudicing other bidders, affords no legal 
basis for not awarding the contract to such otherwise eligible high bidder, 
who furnished the required deposit on the day immediately following the day 
bids were opened. 


Acting Comptroller General Yates to the President, Board of Commissioners of 
the District of Columbia, July 17, 1946: 
I have your letter of June 20, 1946, as follows: 
On May 1, 1946, bids were solicited from 23 wreckers for the purchase and 


removal of 7 condemned buildings at Gallinger Municipal Hospital, and in re- 
sponse the following bids were received and opened at 2:00 P. M. May 13, 1946: 


1. General Wrecking Company, Brentwood Road and W 


ep: Usha bicep lets eared teenth ake: $1, 501. 76 
2. Dependable Wrecking Company, Arlington, Va.___.----__ 1, 400. 00 
G.Es Bmarer, le mx merece Nw 2 a eae 1, 105. 00 


4, Ace Wrecking & Building Material Company, 4002 Minne- 
Ne ne ne a le ee 1, 005 
5. I. S. Baptist, 5086 Sheriff Road NB__------______________ 900. 00 
6. The Pines Wrecking Company, 2423 N. 16th Street, Arling- 
a eR 500. 00 
7. Cleveland Wrecking Company, Philadelphia, Pa. Charge__ 3, 850. 00 
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Paragraph 8 of “Instructions to Bidders” requests, in addition to deposit of the 
purchase price, a deposit of $500 as a guarantee that the purchaser will remove 
the buildings and materials in accordance with the proposal. The General 
Wrecking Company which submitted the high bid failed to enclose a certified 
check for $500 as a guarantee as requested. All the other bidders complied with 
the requirements of the proposal. Immediately upon the opening of bids, Mr. 
Alexander Bullock, representing the Dependable Wrecking Company, upon learn- 
ing that the General Wrecking Company had not complied with instructions to 
furnish a $500 guarantee deposit, immediately entered his oral protest, claiming 
his bid was the highest complying with instructions to bidders, and on May 20, 
1946, submitted a protest in writing. On May 14, 1946, the General Wrecking 
Company submitted their certified check for $500 as a guarantee to the Auditor. 

It is requested that the Commissioners be advised whether they may now accept 
the offer of the General Wrecking Company or whether the bid of the General 
Wrecking Company should be disregarded in making the awards and the award 
made to the second high bidder, the Dependable Wrecking Company. 


The proposal in question provides, in pertinent part, as follows: 


3. In addition to the purchase price, a deposit of $500.00 will be required as a 
guarantee that the purchaser will remove the building and all materials and any 
debris incident thereto, filling all trenches, cellars, and excavations to the level 
of the existing grade within 60 days from the date of receipt of the Commissioners’ 
order accepting his or their proposal; failing to do so, the purchase and deposit 
money will be forfeited to the District of Columbia. The Commissioners will 


then dispose of the property in such manner as they may deem to the best interest 
of the District of Columbia. 


4. A certified check payable to the order of the Collector of Taxes, D. C., equal 
to the amount of the proposal, together with a certified check, covering the 
required deposit must be submitted with proposal as a guarantee that the bidder 
will carry out the terms as set forth. 


5. The right is reserved by the Commissioners to reject any or all proposals 
if it is deemed to the best interest of the District of Columbia. 


It is reported by the Property Survey Officer that as soon as the 
sealed bids were opened and the bids announced to the bidders in 
attendance—at which time it was noted that while the General Wreck- 
ing Company had submitted with its proposal a certified check in 
the total amount of its bid, it had failed to enclose a certified check 
in the amount of $500 as a guarantee as required by the proposal— 
Messrs. Milzman and Hoffman of the General Wrecking Company 
declared that the deposit of the guarantee had been omitted through 
inadvertence and that a certified check for the correct amount thereof 
would be submitted at once. It is of record that the General Wreck- 
ing Company submitted their certified check in the amount of $500 
to cover said guarantee the next day, or, on May 14, 1946. 

It long has been recognized that in connection with the awarding 
of public contracts no bidder acquires an absolute right to an award 
of public business but, rather, the public interest is first for con- 
sideration in the making of such award. Also, it consistently has 
been held that the bid of an otherwise low bidder for furnishing 
supplies to the Government may not be summarily rejected because 
of failure to furnish something that is required in the invitation to 
bid but which does not affect, in any way, the price, quality, etc., 
of the articles to be furnished. Thus, it has been held that a low 
bidder who failed to submit with its bid a sample of the supplies 
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to be furnished as required in the invitation to bid, may subsequently 
be afforded the opportunity to comply with such requirement. See 
16 Comp. Gen. 65. Also, in a number of decisions of the accounting 
officers, it has been held that the failure of a bidder to submit a bid 
bond with its bid, as required by the invitation to bid, is not a ma- 
terial deficiency in the bid, but, rather, is an informality which may 
be waived by a contracting officer when such action is in the public 
interest. See 14 Comp. Gen. 305, id. 559; 16 id, 493, id. 809. 

In the present case, while the bond required to be furnished with 
the bid was for the purpose of guaranteeing the Government of the 
District of Columbia that the contractor would enter on the perform- 
ance of, and would satisfactorily complete, the work required under 
the proposal, such bond was in the nature of security to indemnify 
the District of Columbia in the event of its failure properly to com- 
plete the work involved, and was to be refunded to the contractor upon 
the successful completion of the project. Clearly, such bond did not 
affect, in any way, the agreed price of the work to be performed. Nor 
does it appear that the General Wrecking Company, by its failure to 
have furnished such bond with its bid, was attempting to, or did, 
obtain any undue advantage thereby to the detriment of the Depend- 
able Wrecking Company or any of the other bidders. 

Considering such circumstances in the light of the referred-to de- 
cisions of the accounting officers, and having regard for the fact that 
a certified check in the amount of the required guarantee was fur- 
nished by the General Wrecking Company on May 14, 1946, the day 
immediately following the prescribed date for the opening of the 
bids, there is perceived no legal basis for not awarding the contract 
to the General Wrecking Company, under whose bid the Government 
of the District of Columbia is to receive $101.76 more than under the 
bid of the Dependable Wrecking Company, the next high bidder. 

The several bids, together with all related correspondence, are re- 
turned herewith. 


(B-58196) 


COMPENSATION—ADJUSTMENTS; AUTOMATIC PROMOTIONS— 
RURAL CARRIERS 


Rural carriers serving routes on June 30, 1945, whose salaries were adjusted 
as of July 1, 1945, pursuant to section 17 (g) of the Postal Service pay 
statute of July 6, 1945, by assigning them in one of four grades, depending 
upon the length of the route served, retain the salary applicable to the 
grade assigned, even though the length of the route be increased or de- 
ereased after July 1, 1945—the amount of the salary, after such grade 
adjustment, being for computation under section 17 (a) of the act at the 
rate prescribed for such grade based upon the actual distance of the route 
served and the fixed compensation applicable to the particular grade. 

Postal Service employees who transfer either to or from the Rural Delivery 
Service may not count service in the positions from which transferred 
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toward the “one year’s satisfactory service in each grade” required for 
automatic promotion purposes under the Postal Service pay statute of 
July 6, 1945. 


Acting Comptroller General Yates to the Postmaster General, July 22, 1946: 


Reference is made to your letter of May 27, 1946, reference 15, as 
follows: 


Section 17 (g) of the act of July 6, 1945, Public Law 134, reads in part as 
follows: 

“In the readjustment of the salaries of carriers in the Rural Delivery Service 
to conform to the provisions of this Act, rural carriers assigned to routes seven- 
teen miles or more in length shall be placed in grade 8; rural carriers assigned 
to routes eleven to sixteen miles in length, inclusive, shall be placed in grade 9; 
rural carriers assigned to routes eight to ten miles in length, inclusive, shall be 
placed in grade 10, and rural carriers assigned to routes seven miles or less 
in length shall be placed in grade 11 * * *.” 

1. When a rural carrier’s route is decreased in length to 16 miles or less am 
I correct in readjusting the carrier’s grade to the grade to which he would have 
progressed had his route been 16 miles or less on June 30, 1945, if the carrier 
was in the service June 30, 1945? 

It frequently happens that in the administration of the Rural Delivery 
Service a carrier’s route must be decreased because of adjustments, errors in 
mileage, et cetera, A carrier serving, for example, a 17 mile route on June 30, 
1945, was placed in grade 8 at $1,324 per annum on July 1, 1945. A carrier 
serving a 16 mile route on June 30, 1945, was placed in grade 9 at $1,312 per 
annum on July 1, 1945. It would therefore appear logical that if the carrier 
serving the 17 mile route has his mileage reduced to 16 miles that he should be 
placed on grade 9, as that is the grade to which he would have been assigned 
had he been serving a route of that length on June 30, 1945. 

2. If your answer to question 1 is in the affirmative will the carrier who 
was placed in a higher grade because of a reduction in the length of his route 
be entitled to an automatic promotion on July 1, 1946? 

In the example cited following question 1 the reduction in length of the route 
would obviously have to be made subsequent to July 1, 1945. As the carrier has 
served one year since July 1, 1945, and otherwise has met all requirements for 
promotion it would appear logical that in the example given the carrier should 
be placed in grade 10 on July 1, 1946, as that is the grade to which he normally 
would have progressed had his route been less than 17 miles on July 1, 1945. 

3. In those instances where a carrier was converted to a grade higher than 8 
because of the fact that his route was less than 17 miles in length on June 80, 
1945, should his grade be reduced to the grade to which he would have progressed 
under Public Law 134 in the event his route is increased to 17 or more miles in 
length after July 1, 1945? 

This is the antithesis of the problem presented in question 1. A carrier serving 
a route 16 miles in length on June 80, 1945, was placed in grade 9 on July 1, 1945, 
at $1312 per annum. If his route is subsequently increased to 17 miles in length 
he will be placed in the $1382 grade if he continues in grade 9, whereas other 
carriers will be receiving $1320 per annum if they were serving a route of 
that length on June 30, 1945. 

The answers to these questions also apply in connection with the transfer 
of rural carriers from one route to another. It often happens that a carrier 
serving a route less than 17 miles in length transfers to a route considerably in 
excess of that length. Often the man he transfers with assumes the short route 
ane the question immediately arises with respect to the adjustment of their 
grades. 

4. If a rural carrier is transferred to the position of clerk in a post office or as 
a city delivery carrier may his time served as a rural carrier since his last auto- 
matic promotion be counted in determining the date of his next automatic pro- 
motion as a clerk or city delivery carrier? 

5. May time served by a rural carrier in some other position in the postal service 
be counted as creditable service with respect to automatic promotions? 

In many instances substitute or regular clerks in first-, second- or third-class 
offices and substitute or regular city delivery carriers are transferred to the Rural 
Delivery Service as regular rural carriers and rural carriers are transferred to 
the position of clerk or city carrier. As these transfers are made at odd times 
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generally the employee has several months of service as a clerk or carrier that 
would be credited toward his next automatic promotion. As rural carriers as 
well as clerks and city or village delivery carriers receive annual automatic pro- 
motions it would appear reasonable that creditable service remaining to the 
credit of such clerks or carriers should be transferred with them when they 
are reassigned to another branch of the postal service, 


Section 17 (a) of the act of July 6, 1945, Public Law 134, 59 Stat. 
455, divides carriers in the Rural Delivery Service into 14 grades, with 
salaries based in part upon specified rates per mile per annum and in 
part upon fixed compensation per annum for each particular grade. 
Section 17 (g) of said act, 59 Stat. 456, quoted in your letter, requires 
that the salaries of rural carriers serving routes on June 30, 1945, be 
adjusted to conform to the provisions of the act by placing the em- 
ployees in grades 8, 9, 10, or 11, depending upon the length of the 
route served by such employees. 

The length of such an employee’s route is required to be considered 
only for the purpose of placing him on and after July 1, 1945, into 
one of the four grades specified. There is nothing in the statute which 
provides that the grade of such employee, after thus having been 
fixed, shall thereafter be adjusted in the event of any increase or de- 
crease in the length of his route after July 1, 1945. Hence, after such 
date an employee would retain the salary applicable to the grade orig- 
inally assigned to him under the statute, regardless of the length of 
the route served by him after July 1, 1945, the amount of said salary, 
of course, being computed at the rate prescribed for such grade based 
upon the actual distance of the route served and the fixed compen- 
sation applicable to the particular grade. 

Question 1, therefore, is answered in the negative, rendering un- 
necessary any answer to question 2. Question 3 likewise is answered 
in the negative. Since automatic promotions under the terms of the 
above statute are authorized only after “one year’s satisfactory service 
in each grade,” the time spent for services rendered in any other po- 
sition or grade may not be counted in granting such automatic pro- 
motions. See 7 Comp. Gen. 295; 14 Comp. Gen. 311; and 15 Comp. Gen. 
526. Accordingly, questions 4 and 5 are answered in the negative. 


(B-57941) 


TRAVEL EXPENSES—REGISTRATION FEES FOR ATTENDANCE AT 
MEETINGS—APPROPRIATION AVAILABILITY 


The attendance of Southwestern Power Administration employees at meetings for 
the purpose of acquainting the public with the program and functions of 
the Administration in order to accomplish its authorized objectives is not 
within the prohibitions in section 8 of the act of June 26, 1912, and the 
act of February 2, 1935, against the use of appropriated funds for expenses 
of attendance at meetings, and, therefore, registration fees exacted from 
persons participating in such meetings may be considered as a reimbursable 
traveling expense, if determined necessary to further the “marketing of elec- 
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tric power and energy” within the meaning of the current appropriation for 
“Operation and Maintenance.” 


Comptroller General Warren to the Secretary of the Interior, July 23, 1946: 


Consideration has been given to your letter of May 15, 1946, as 
follows : 


Reference is made to your decisions 24 Comptroller General 86, 16 id 839, 
17 id 838 and 5 id 834; and to Section 8 of the Act of June 26, 1912, 37 Stat. 184, 
which provides: 

“No money appropriated by this or any other Act shall be expended for mem- 
bership fees or dues of any officer or employee of the United States or of the 
District of Columbia in any society or association or for expenses of attendance 
of any person at any meeting or convention of members of any society or associ- 
ation, unless such fees, dues, or expenses are authorized to be paid by specific 
appropriations for such purposes or are provided for in express terms in some 
general appropriation.” 


and to Joint Resolution dated February 2, 1935, 49 Stat. 19, providing in perti- 
nent part— 

“That, unless specifically provided by law, no moneys from funds appropriated 
for any purpose shall be used for the purpose of lodging, feeding, conveying, or 
furnishing transportation to, any conventions or other form of assemblage 
or gathering to be held in the District of Columbia or elsewhere. This section 
shall not be construed to prohibit the payment of ewpenses of any officer or 
employee of the Government in the discharge of his official duties.” [Italics 
supplied. } 

It is intended that the Southwestern Power Administration, an Administra- 
tion under the Department of the Interior, established by Order No. 1865, copy 
of which is attached, shall establish and maintain within the fiscal year 1947 an 
Industrial Management and Public Relations Section. It shall be the duty of 
this section to direct, supervise and be responsible for all activities of the South- 
western Power Administration, in connection with the promotion of industrial 
development, to the end of greater employment, more rapid reconversion and, 
the better utilization of the electric power resources of the Southwestern 
Power Administration. The Chief of this Section, and probably others of the 
Section, in his official capacity and as a part of his regular duties, must make 
contacts with community leaders, attend conferences and meetings of business 
groups, and assist and advise in working out plans for the placement of power 
loads and industrial projects. 

In many of the conferences and meetings, such as those referred to above, 
the cost of the room in which to hold the meeting, the cost of reporting the 
meeting, the cost of research bulletins and other literature distributed and 
other incidental costs are defrayed through a registration fee, charged to 
those in attendance. 

I should like to be advised if these fees may be allowed as travel expense, 
and be claimed and recovered by the employee in his regular travel voucher. 
If it is held that they are not allowable as travel expense, I should like to 
be advised if there is any other method by which the employee may be 
reimbursed for these necessary out-of pocket expenses. 


It appears that the Southwestern Power Administration was es- 
tablished pursuant to Executive Orders 9353, 9366 and 9373, the 
latter providing, inter alia, that : 


The Secretary of the Interior, acting for and on behalf of the United States, 
through such person or persons as he may designate, is hereby authorized 
and directed, to such extent and in such manner as in his judgment the public 
interest may require, (a) to integrate the power facilities of the Grand River 
(Pensacola), Norfork, and Denison Projects (including the appurtenant trans- 
mission, distribution, marketing, and other facilities); (b) to interconnect 
the projects with other utility systems in the area and to interchange electric 
energy with and purchase electric energy from such systems; and (c) to sell 
and dispose of electric energy to war plants and establishments, public bodies 
and cooperatives, and other persons, in that order of preference, at such rates 
as — - approved by the Federal Power Commission. * * *# [Italics 
supplied. 
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The appropriation for the Southwestern Power Administration— 
contained in the Interior Department Appropriation Act, 1947, Pub- 
lic Law 478, approved July 1, 1946, 60 Stat. 384—provides, in 
pertinent part, as follows: 

Operation and maintenance: For operation and maintenance of the south- 
western power transmission system, marketing of electric power and energy, 
and administrative expenses connected therewith; including hire, maintenance, 
repair and operation of passenger automobiles, and printing and binding; 
$100,000. 

Since nothing appears in the foregoing appropriation, or other- 
wise in the current appropriation for your Department, specifically 
authorizing the payment from appropriated funds of expenses in- 
curred by employees of the Southwestern Power Administration in 
attending meetings of societies or associations, it follows that the 
proposed reimbursement of the registration fees to be paid by the 
employees would be prohibited if the meetings to which you refer are 
within the contemplation of the statutes quoted in your letter. Such, 
however, does not appear to be the case for the reasons hereinafter 
discussed. 

It has been held that the prohibition contained in section 8 of the 
act of June 26, 1912, 37 Stat. 184, against the use of appropriated 
funds for payment of expenses of attendance at meetings or con- 
ventions does not apply unless the meeting or convention is of mem- 
bers of a society or association, 17 Comp. Gen. 838; 5 id. 884; and, 
as you point out, the joint resolution of February 2, 1935, 49 Stat. 19, 
specifically exempts from its terms “the payment of expenses of any 
officer or employee of the Government in the discharge of his official 
duties.” See, generally, 16 Comp. -Gen. 839; id. 850. While your 
letter would seem to indicate that the meetings here involved are 
of organized groups which might be regarded as societies or associa- 
tions, yet, the rationale of the decisions just referred to would appear 
to permit of an examination into the nature of the meeting of the 
association and the purpose to be served by the employee’s attendance 
at said meetings in order to ascertain whether the payment from 
appropriated funds of expenses incidental to such attendance is in 
derogation of the 1912 statute or the Joint Resolution of February 
2, 1935. ; 

I think there can be little or no doubt that, in the enactment of the 
statutes in question, the Congress’ primary objective was to prohibit 
the use of public funds where the meeting or conference is for the 
purpose of transacting the business or affairs of the association, the 
officer or the employee—rather than the agency under which he is 
employed—being the principal recipient of the benefits accruing from 
such attendance. However, it is understood from your letter that 
the employees of the Southwestern Power Administration will not 
be in attendance at the meetings or conferences in order to participate 
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in the proceedings or activities of any association—and thus derive a 
personal benefit therefrom—but that such attendance is for the. pur- 
pose of acquainting the public with the program and functions of the 
Administration in order to accomplish its authorized objectives. 
Thérefore, if it be a fact that the employees will be in attendance at 
the conferences or meetings directly in connection with their official 
duties pertaining to the activities of the Southwestern Power Admin- 
istration as prescribed by the Executive orders above cited, it may be 
held that such attendance, strictly on the business of the Government, 
is not within the prohibition of the statutes here involved. See office 
decision of July 3, 1922, to the Secretary of Labor. 

Accordingly, I have to advise that if—as is normally the case—the 
registration fees referred to merely are admittance or attendance fees 
exacted from persons participating in the meeting or conference, and 
if it be administratively determined that expenses incurred in con- 
nection with attendance at such meetings or conferences are neces- 
sary to further the “marketing of electric power and energy” within 
the meaning of the appropriation above quoted, such fees may be paid 
from said appropriation as a proper item of travel expense to be 
claimed by the employee in his regular travel voucher. C@/. B—20325, 
January 27, 1942; B-57788, July 3, 1946; B-46050, December 20, 1944; 
B-34462, May 22, 1943. 


(B-57554) 
PAY—RETAINER—FLEET RESERVIST—LONGEVITY CREDITS 


In computing the retainer pay of a Navy enlisted man transferred to the Fleet 
Reserve (or the Fleet Naval Reserve) prior to June 1, 1942, the effective 
date of the Pay Readjustment Act of 1942, there may be counted such service 
which the man had when transferred as is authorized to be counted for 
longevity pay purposes by the provisions of the act, as amended, including 
inactive service in a State Naval Militia unit duly prescribe as a part of 
the Organized Militia within the contemplation of the act of February 16, 
1914, or subsequent similar legislation. 


Assistant Comptroller General Yates to the Secretary of the Navy, July 24, 
1946: 

There has been considered your letter of April 25, 1946, with en- 
closures, requesting decision as to whether Charles Jackson Spauld- 
ing, chief signalman (PA), Fleet Naval Reserve, is entitled to count 
prior inactive service in the Massachusetts Naval Militia for the period 
March 30, 1915, to March 23, 1917, for the purpose of computing his 
retainer pay, on and after November 22, 1945. 

It appears that on March 30, 1915, Spaulding enlisted for three 
years in Company D, Second Deck Division, Naval Battalion, Mass- 
achusetts Naval Militia; that he was honorably discharged March 23, 
1917, apparently for the purpose of enlisting in the National Naval 
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Volunteers; that he enlisted in the National Naval Volunteers March 
24, 1917, for a term of three years; transferred to the U. S. Naval 
Reserve Force July 1, 1918, and was honorably discharged March 23, 
1920; that he reenlisted in the U. S. Naval Reserve Force for a term 
of four years on March 24, 1920, was transferred to the Regular Navy 
on the same day and was honorably discharged March 22, 1924; that 
he reenlisted in the Regular Navy May 1, 1924, for a term of four years, 
extended his enlistment May 1, 1928, for two years, and was honorably 
discharged April 29, 1930; that he reenlisted in the Regular Navy 
April 30, 1930, for a term of four years, was transferred to Class F-4- 
C, U. S. Naval Reserve, and released from active duty June 26, 1933; 
and that he was recalled to active duty May 14, 1941, and released to 
inactive duty November 21, 1945. 


Section 26 of the act of February 28, 1925, effective July 1, 1925, 
43 Stat. 1087, provided: 


Enlisted men serving in the regular Navy on the date of the approval of this 
Act, or who, having been discharged therefrom reenlist in the regular Navy 
within three months from date of discharge, or who are serving in the Naval 
Reserve Force on the date of this Act in an enrollment entered into within 
four months from the date of their discharge from the regular Navy and here- 
after reenlist in the regular Navy within three months from the date of their 
discharge from the Naval Reserve, herein created, shall be entitled to be trans- 
ferred to the Fleet Naval Reserve on the completion of sixteen or more years’ 
naval service, and when so transferred shall, except when on active duty, be 
entitled to receive, if they have had sixteen but less than twenty years’ naval 
service, pay at the rate of one-third the base pay they are receiving at the time 
of transfer, plus all permanent additions thereto, and if they have had twenty 
or more years’ naval service, pay at the rate of one-half of the base pay they 
are receiving at the time of transfer, plus all permanent additions thereto: 
Provided, That the pay authorized in this section shall be increased 10 per 
centum for all men who may be credited with extraordinary heroism in the 
line of duty or whose average marks in conduct for twenty years or more shall 
not be less than 95 per centum of the maximum: Provided further, That for 
all purposes of this section a complete enlistment during minority shall be 
counted as four years’ service and any enlistment terminated within three 
months prior to the expiration of the term of such enlistment shall be counted 
as the full term of service for which enlisted. 


The above act was repealed by the Naval Reserve Act of 1938, ap- 
proved June 25, 1938, 52 Stat. 1175. However, section 1 of the latter 
act provides: 

* * * That all men who on the date of this Act are members of the Fleet 
Naval Reserve as the result of sixteen or more years of active naval service, 
are hereby transferred to the Fleet Reserve created by this Act, and shall con- 


tinue to receive the same pay, allowances, and benefits which ae were legally 
entitled to receive at the time of approval of this Act * * 


Section 15 of the Pay Readjustment Act of 1942, 56 Stat. 367, pro- 
vides, in part: 


On and after the effective date of this Act, retired officers, warrant officers, 
nurses, enlisted men, and members of the Fleet Reserve and Fleet Marine Corps 
Reserve shall have their retired pay, retainer pay, or equivalent pay, computed 
as now authorized by law on the basis of pay provided in this Act, which pay 
shall include increases for all active duty performed since retirement or transfer 
to the Fleet Reserve or Fleet Marine Corps Reserve in the computation of their 
longevity pay and pay periods * * 
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Section 9 of the said Pay Readjustment Act of 1942, 56 Stat. 363, 
provides, in part: 

The monthly base pay of enlisted men of the Army, Navy, Marine Corps, and 
Coast Guard shall be as follows: Enlisted men of the first grade, $138; enlisted 
men of the second grade, $114; enlisted men of the third grade, $96; enlisted 
men of the fourth grade, $78; enlisted men of the fifth grade, $66; enlisted men 
of the sixth grade, $54; and enlisted men of the seventh grade, $50. Chief petty 
officers under acting appointment shall be included in the first grade at a monthly 
base pay of $126. 

2 + = » » > + 


Every enlisted man paid under the provisions of this section shall receive 
an increase of 5 per centum of the base pay of his grade for each three years 
of service up to thirty years. Such service shall be active Federal service in 
any of the services mentioned in the title of this Act or Reserve components 
thereof; service in the active National Guard of the several States, Territories, 
and the District of Columbia; and service in the enlisted Reserve Corps of the 
Army, the Naval Reserve, the Marine Corps Reserve, and the Coast Guard 
Reserve. 


Section 1 of the act of September 7, 1944, 58 Stat. 729, provides, 
in part: 
That the Pay Readjustment Act of 1942 is hereby amended by amending 


section 3A thereof, as added by section 8 of the Act of December 2, 1942 (Public 
Law 785, Seventy-seventh Congress), to read as follows: 


“Sec. 3A. In computing the service for all pay purposes of persons paid under 
the provisions of section 1, 3, 8, or 9 of this Act, such persons, in addition to the 
time required to be credited by the section under which they are paid, shall 
be credited with full time for all periods during which they were enlisted or 
held commissions as officers or held appointments as warrant officers or Army 
field clerks or as commissioned warrant officers in any of the services mentioned 
in the title of this Act * * * or in the Naval Militia * * *.” 


It has been held that the effect of section 15 of the Pay Readjust- 
ment Act of 1942, supra, is to give an officer of the Regular Navy, 
retired prior to its effective date, June 1, 1942, the same retired pay 
as an officer of the same rank and length of service retired subsequent 
to such effective date and, hence, that in computing the retired pay 
of officers transferred to the retired list of the Regular Navy prior 
to June 1, 1942, there may be counted such service which they had at 
the time of retirement as is authorized to be counted for pay purposes 
by the provisions of section 1 of the said act, as amended, which are 
permanent in nature. 23 Comp. Gen. 59. The said section 15 also 
provides that members of the Fleet Reserve shall have their retainer 
pay “computed as now authorized by law on the basis of pay pro- 
vided in this act.” The rule set out in 28 Comp. Gen. 50, swpra, is 
equally applicable in the computation of the retainer pay of a man 
transferred to the Fleet Reserve (or to the Fleet Naval Reserve) 
prior to June 1, 1942. That is to say, in the computation of such 
retainer pay, for longevity purposes, there may be included such 
service which the man had at the time of transfer as is now authorized 
to be counted for longevity pay purposes by the provisions of the 
Pay Readjustment Act of 1942, as amended, which are permanent in 
nature. Hence, if under said amendment Spaulding’s service in the 
Massachusetts Naval Militia could be included in the computation of 
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his pay were he on active duty, such service is for inclusion in the 
computation of the “permanent additions” (longevity increases) to 
his retainer pay. 

It was held in 24 Comp. Gen. 186 that prior service in the Naval 
Militia of the several States, Territories, and the District of Columbia 
may be counted for active duty pay purposes by officers of the Naval 
Reserve if such service was in a particular Naval Militia unit which 
was duly prescribed as a part of the Organized Militia as provided 
in section 1 of the act of February 16, 1914, 38 Stat. 283, or in sub- 
sequent similar legislation. From examination.of the various statutes 
of the Commonwealth of Massachusetts in effect during the period 
of Spaulding’s service in the Massachusetts Naval Militia, it appears 
that the said Naval Militia was, during said period, duly prescribed 
as part of the Organized Militia of that Commonwealth, within the 
contemplation of the above act of February 16, 1914. 

Therefore, Spaulding’s inactive service in the Massachusetts Naval 
Militia could be included in the computation of his pay were he on 
active duty. It follows that he is entitled to include said Naval Militia 
service in the computation of longevity increases to his retainer pay. 

Accordingly, the question presented is answered in the affirmative. 


(B-58874) 


COMPENSATION—RATES—PAY PERIOD INCLUDING PORTIONS OF 
FISCAL YEARS 1946 AND 1947 


Employees required to work on June 30, 1946, as a part of their administrative 
workweek ending on July 6 should be compensated for services rendered up 
to midnight on June 30 at rates provided in the Federal Employees Pay Act 
of 1945, rather than at the increased rates authorized by the Federal Em- 
ployees Pay Act of 1946, effective on July 1, although, under section 604(b) 
of the 1945 act, the total salary for the involved pay period, including por- 
tions of the fiscal years 1946 and 1947, is authorized to be charged to the 
appropriation available at the end of the pay period. 


Comptroller General Warren to the Secretary of State, July 24, 1946: 
I have your letter of June 25, 1946, reference DF, as follows: 


Reference is made to Section 16 of Public Law 390, 79th Congress, which 
provides that, with the exception of section 14 (b), the Federal Employees 
Pay Act of 1946 shall take effect on July 1, 1946, and to Section 604 (b), last 
sentence, of Public Law 106, 79th Congress, which provides that when a pay 
period begins in one fiscal year and ends in another the gross amount of the 
earnings for such pay period may be regarded as a charge against the appro- 
priation or allotment current at the end of such pay period. 

Several offices of this Department work on a 24-hour, 7-day week basis. It is 
necessary to determine whether employees of those offices who are required to 
work on Sunday, June 30, or in the case of night-shift employees, a few hours 
on June 30 and the balance of the day on July 1, as a part of the administrative 
and basic 40-hour workwéek ending Saturday, July 6, must be compensated for 
work performed on Sunday, June 30, at the rates provided by the Federal Em- 
ployees Pay Act of 1945, or whether they may be compensated for that day 
at the new rates provided by the Federal Employees Pay Act of 1946, since they 
may be paid from the appropriation for the fiscal year 1947. 

Your early consideration and decision on this question will be appreciated. 
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Sections 2(a) and 16 of the Federal Employees Pay Act of 1946, 
approved May 24, 1946, Public Law 390, 60 Stat. 216, 220, provide, in 
part, as follows: 


Each of the existing rates of basic compensation provided by section 13 of 
the Classification Act of 1923, as amended and supplemented, except those 
affected by subsection (b) of this section, is hereby increased by 14 per centum 
or $250 per annum whichever is the greater, except that no such rate shall be in- 
creased by more than 25 per centum. Such augmented rates shall be consid- 
ered to be the regular rates of basic compensation provided by such section. 

= o cm s a * * 


This Act, except section 14 (b), shall take effect on July 1, 1946. 


Section 604 (b) and (4) of the Federal Employees Pay Act of 1945, 
approved June 30, 1945, 59 Stat. 303, 304, provides as follows: 

(b) Beginning not later than October 1, 1945, each pay period for all officers 
and employees of the organizations referred to in subsection (a), except officers 
and employees on the Isthmus of Panama in the service of The Panama Canal 
or the Panama Railroad Company, shall cover two administrative workweeks. 
When a pay period for such officers and employees begins in one fiscal year 
and ends in another, the gross amount of the earnings for such pay period may 
be regarded as a charge against the appropriation or allotment current at the 
end of such pay period. 


= = * ” * * * 

(d) (1) Hereafter, for all pay computation purposes affecting officers or 
employees in or under the executive branch, the judicial branch, or the District 
of Columbia municipal government, basic per annum rates of compensation 
established by or pursuant to law shall be regarded as payment for employment 
during fifty-two basic administrative workweeks of forty hours. 

The increased rates of compensation provided for by the Federal 
Employees Pay Act of 1946 take effect, pursuant to section 16 of that 
act, on July 1, 1946. The fact that the total salary payments for 
the involved pay period, including portions of both the fiscal years 
1946 and 1947, are authorized to be charged to the appropriation 
available at the end of such pay period pursuant to the Federal Em- 
ployees Pay Act of 1945, does not make any change in the rates of 
pay for services rendered during the respective fiscal years. Accord- 
ingly, any services rendered up to midnight on June 30, 1946, may be 
compensated for only at the rates of pay provided in the Federal 
Employees Pay Act of 1945. 





(B-58182) 
CONTRACTS—RELEASES—FINALITY OF 


An absolute release of the Government by a lump-sum contractor which was 
executed and delivered on the verbal understanding and condition that it 
would become operative only after payment by the Government of a claim 
for reimbursement of overtime premium costs incurred in the performance 
of the contract does not operate as a bar to the payment of the overtime 
compensation claimed. 


Comptroller General Warren to Lt. (jg) J. W. Veazey, U. S. Naval Reserve, 
July 25, 1946: 

There has been received your letter of May 16, 1946, file reference 

L6-2/JWV : eas(jbm), forwarding bureau voucher No. 1 and other 
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papers relating to claim of Harris & Parsons, Inc., East Greenwich, 
Rhode Island, for reimbursement of overtime premium costs amount- 
ing to $1,651.20, incurred by it and one of its subcontractors, the 
Ipswich Electric Company, during the period November 13, 1944, to 
April 8, 1945, in the manufacture and construction of three 72-foot 
harbor defense motor launches under contract No. NObs-13943, dated 
March 25, 1944, as amended, with the request that an advance decision 
be rendered as to the propriety of making payment thereon. 

The sole question presented is whether the release executed and 
delivered by the contractor to the Government extinguishes the Gov- 
ernment’s liability for otherwise properly reimbursable overtime 
premium costs incurred by the contractor in performance of the con- 
tract work. The facts pertinent to the matter are set forth in a letter 
dated May 9, 1946, from the Bureau of Ships to the Central Navy 
Disbursing Office, First Naval District, Boston, Massachusetts, in 
pertinent part, as follows: 


1. References (a), (b) and (c) request authorization from the Bureau of Ships 
to reimburse Harris and Parsons, Inc., for certain overtime claims under Con- 
tract NObs—13943, notwithstanding that a final release under this contract has 
been signed by the Contractor and is now in the physical possession of the 
Bureau of Ships. 

2. The overtime claims are based on reference (d), Amendment No. 4, in 
which overtime was authorized and reimbursement for premium overtime in 
excess of 48 hours per week was confirmed. 

8. The facts, as they appear from references (a), (b) and (c), indicate that 
Contractor's invoices, dated 20 November 1945, covering the overtime premium 
claims in question, were forwarded to the Supervisory Cost Inspector, First 
Naval District, by the Supervisor of Shipbuilding, USN, Quincy, endorsement 
dated 26 November 1945. These invoices were made up after the Supervisory 
Cost Inspector had made an audit of the Contractor's overtime premium records, 
which was requested by the Supervisor of Shipbuilding, USN, Quincy, on 24 
October 1945. A letter dated 7 December 1945 from SCI, First Naval District, 
to SupShip, Quincy, enclosed the original public vouchers for $1,651.20, together 
with Contractor's statement of claim, dated 20 November 1945, in the amount 
of $1,553.00 and the Contractor’s statement of claim, dated 20 November 1945, 
in the amount of $98.20, with a request to forward them, together with reference 
(d), to the Contracting Officer, Bureau of Ships, which was done on 19 December 
1945 by reference (e). 

4. On or about 2 January 1946, SupShip, Quincy, was advised, through a con- 
versation between Commander H. B. Converse, of SupShip, and Lieutenant 
Cornelius, of the Bureau of Ships, that the invoice and public vouchers had been 
received and payment put in motion, and that the final release of the Contractor 
should be obtained without further delay. However, the invoice and public 
vouchers were placed in the Contractor's file in the Bureau of Ships instead of 
being forwarded for payment. 

5. Acting on the conversation described in paragraph 4, SupShip, Quincy, 
advised the contractor to execute a release, which was executed and presented 
to SupShip, Quincy, on the understanding and condition that it would become 
operative only after payment of the overtime claim was made. On the assump- 
tion, contrary to the fact, that the invoices for overtime in the amount of 
$1,651.20 had been paid, SupShip, Quincy, on 8 January 1946, forwarded to SCI, 
First Naval District, the Contractor’s final release, dated 3 January 1946, not- 
withstanding that the condition upon which physical delivery of the release had 
been made was not fuPfilled. 

6. There would appear to be little question but that, by its terms, if it may be 
considered as having been delivered and in effect, the release covers the subject 
claims for overtime. However, it is believed that the facts of this case bring 
it within the scope of the rule stated as follows in 10 Corpus Juris Secundum 
page 517: “Instruments delivered on conditions are, as between the immediate 
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parties thereto * * * invalid until the happening of the event or the per- 
formance of the condition on which inception of the instrument is made to depend, 
and where the event does not occur, or the condition is not performed, there is no 
binding delivery.” (Bosworth vs. Cody, 72 F. 2d 62; Clark vs. Sperry, 25 8. B. 2d 
870; Restatement of the Law of Contracts Section 103; Williston on Contracts, 
Revised Edition, Section 1824). The facts stated above indicate that the release 
was physically delivered upon the understanding and condition that it would 
not become operative until payment of the overtime claim, that such condition 
precedent has not been fulfilled, and that, in the words of the quoted rule, there 
has been “no binding delivery.” 


Neither the original nor a copy of the release is presently available 
to this office, but it is assumed from the facts contained in the rec- 
ord that the instrument involved was general in nature and embraced 
any and all claims arising under or by virtue of the subject contract. 

While it is generally held that an unqualified release of any and all 
claims precludes a contractor thereafter from presenting any claim 
arising out of the transaction involved (United States y. William 
Cramp & Sons Ship and Engine Building Company, 206 U. 8S. 118; 
St. Louis, Kennett & Southeastern Railroad Company v. United 
States, 267 U.S. 346; B-56990, June 19, 1946, 25 Comp. Gen. 893 ; 23d. 
632), and while the intention of the parties to a written release must be 
ascertained from the wording of the instrument and not from matters 
dehors the writing (Jn re Atwater, et al., 266 F. 278, affirmed 254 U.S. 
423; Houston v. Trower, 297 F. 558; Radovsky v. Wealer et al., 173 
N. E. 409; B-56990, supra; B-56286, April 12, 1946, and B-37372, 
November 3, 1943), and while the parol evidence rule is applicable to 
releases in writing just as to other contracts and prevents the presenta- 
tion of oral or extrinsic evidence to vary the terms of the written in- 
strument (Jensen v. McConnell Brothers, et al., 169 P. 292; Berryman 
v. Dore, et al., 251 P. 757, and 45 Am. Jur. 706), such rules are not for 
application to the facts here involved. 

In the present situation, the release was executed and delivered “on 
the understanding and condition that it would become operative 
only after payment of the overtime claim was made.” There is no 
question as to the scope and coverage of said release after its effective 
date or as to the intention of the parties in this regard, neither is 
there involved the introducing of parol or extrinsic evidence to vary 
the terms of the written instrument. The question is simply one as 
to the time when such release becomes operative or effective. 

It is stated in 53 C. J. 1245 that “A release may be made subject 
to the occurrence of a condition precedent, and if it is, it cannot be 
pleaded in bar of the claim until the happening of the event specified.” 
In 45 Am. Jur. 707, it is stated that: 


Parol evidence is admissible for the purpose of proving that a release was 
* * * delivered to take effect on a condition that had fot happened * * *. 


In the case of Stebel et al. v. Grosberg, 95 N. E. 692, the court stated, 
with reference to the introduction of parol evidence to show that a 
release was effective only on the happening of a contingency, that 
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“while parol evidence is incompetent for the purpose of changing or 
explaining the meaning of the written instrument, we incline to the 
view that oral evidence may be given for the purpose of showing 
whether the delivery of the instrument was intended to be absolute 
or conditional.” In the case of Ware v. Allen, 128 U. S. 590, the court 
stated on pages 595 and 596 that: 

* * * the contract upon which this suit is brought never went into effect ; 
that the condition upon which it was to become operative never occurred, and 
that it is not a question of contradicting or varying a written instrument by 
parol testimony, but that it is one of that class of cases, well recognized in the 
law, by which an instrument, whether delivered to a third person as an escrow 


or to the obligee in it, is made to depend, as to its going into operation, upon 
events to occur or be ascertained thereafter. 


It was also held in the case of National Bank of Kentucky et al. v. 
Louisville Trust Company, 67 F 2d. 97: 

* * * It was long ago established that, notwithstanding the parties may 
have gone through the form of executing a formal written contract, yet if it 
also had been agreed, be it only by parol, that such contract was not to take 
effect until the happening of some other event, and such subsequent event did 


not happen, the written contract will not be enforeed even though it had been 
delivered to the obligee at the time of execution. * 


See also, the cases Blewitt v. Boorwm et al., 37 N. E. 119; Reynolds v. 
Robinson et al., 18 N. E. 127; Louisville &d N. R. Company et al. v. 
Coz, 66 S. E. 1088. 

In view of the authorities cited, supra, and since the payment of 
the overtime involved was verbally stipulated and understood by 
the parties to be the very condition precedent upon which an absolute 
release of the Government was made to depend, there appears no legal 
basis for holding that such conditional release operates as a bar to 
the payment of the overtime compensation claimed. 

Accordingly, the voucher, together with related papers, is returned 
herewith, and you are advised that payment thereon is authorized, if 
otherwise correct. 





(B-58956) 


LEAVES OF ABSENCE—INDEFINITE EMPLOYEE CONCURRENTLY EM- 
PLOYED AS PART TIME OR INTERMITTENT EMPLOYEE 


The time worked by an employee appointed to an excepted position under Civil 
Service Schedule A-I-6 as a part time or intermittent employee, such 
employee being excepted by section 6.1 (e) of the Annual and Sick Leave 
Regulations from the benefits of the leave statutes of March 14, 1936, may 
not be coupled with time worked under a concurrent appointment to an 
excepted position under Schedule A-I-14 as an indefinite employee for the 
purpose of determining whether he has performed a “month of service” 
within the meaning of section 1.1 (c) of the regulations so as to be credited 
with leave as an indefinite employee. 


Comptroller General Warren to P. F. von Thaden, Department of Agriculture, 
July 29, 1946: 


Consideration has been given your letter of June 20, 1946, as follows: 
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There has been presented to me for certification the attached payroll, Bureau 
Voucher No. 19373. This payroll represents lump sum leave payment in the 
amount of $11.52 to Mr. Milton G. Thomas. 

Mr. Thomas was concurrently employed under two Letter of Authorization 
appointments. One appointment was as an unskilled laborer at 72 cents an hour 
under Schedule A-I-14 of the Civil Service rules and regulations and the other 
appointment was as a truck driver at 87 cents per hour under the provisions of 
Schedule A-I-6. 

In your Decision B-57538 dated May 22, 1946 [25 Comp. Gen. 796], you stated 
that no leave accrued to an employee appointed under the provisions of Schedule 
A-I-6. However, since Mr. Thomas worked under two different appointments, 
and since the appointment as unskilled laborer at 72 cents an hour was under 
Schedule A-I-14, which contains no limitation as to the time which may be 
worked, it is conceivable that Mr. Thomas may be properly granted leave. 

Mr. Thomas’ record of employment from March 4, 1946, his first day of employ- 
ment, until April 29, 1946, his last day of employment is as follows: 





A-I-6 A-I-14 


Period employed 
Truck driver 0.87 Laborer 0.72 
per hour per hour 





Mar. 4-8, 1946 

Mar. 11-22, 1946 
Mar. 25-Apr. 5, 1946 
Apr. 8-19, 1946 

Apr. 22-26, 1946 
Apr. 29, 1946 


Time records reflect that the employee worked from March 18 through April 
29, 1946, without a break in service. All such employment, except the last 
day, April 29, 1946, was at the truck driver rate under the A-I-6 appointment. 

The questions involved are: 

(1) Can an employee working under two appointments running concurrently 
(one of which is a limited A-I-6 appointment) earn annual and sick leave if he 
has worked full time for one month working first as an unskilled laborer then as 
a truck driver, and vice versa? 

(2) If the answer to question one is in the affirmative, at what salary rate would 
the lump sum leave payment be computed, that is, since the employee has two 
appointments would the lump sum leave payment be computed on the basis of 
the particular position which he occupied just prior to his termination or 
would it be on the basis of leave earned under each position? 


Civil Service Schedule A-I, listing positions excepted from exami- 
nation under section 3, Civil Service Rule II, stated as authority for 


the appointments in this case, provides, in subsections 6 and 14, as 
follows: 


Any person receiving from one department or establishment of the Govern- 
ment for his personal salary compensation aggregating not more than $648 
per annum whose duties require only a portion of his time, or whose services 
are needed for very brief periods at intervals, provided that employment under 


this provision shall not be for job work such as contemplated in section 4 of 
rule VL .* * ¢ 


* 7 * * a . * 
14. Unskilled laborers at any city, locality or establishment where the Labor 
Regulations were not in effect on July 1, 1941. The Commission, with the con- 


currence of the department or agency concerned, may include within the classi- 


fied civil service unskilled labor positions at any such city, locality or establish- 
ment, 
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The pertinent sections of the Revision of the Annual and Sick Leave 
Laws and Regulations, effective January 1, 1945, provide, as follows: 


Section 1.1. As used in these regulations: 
oJ a + . * * . 


(d) “Indefinite employees” are those appointed for the “duration of the job” 
and those who, although paid only when actually employed, are continuously 
employed or required to be available for duty for a period of not less than 
1 month, as distinguished from part-time or intermittent employees. 


* ” * * * ae s 


(i) “Month of service” means a period in a pay status covering a full calendar 
month or beginning on any date of a calendar month and ending at the close of 
business of the preceding date in the next calendar month. 


* ” * + * * * 
Section 2.1, Annual leave shall be credited to employees as follows: 
. + ~ * * * ¥ 


(c) Indefinite employees shall be credited with leave of 2 days for each month 
of service plus an additional 4%; day when the service aggregates 3 months. 


* + * * > . ao 
Section 2.3. * * * Temporary and indefinite employees shall not be granted 


leave until immediately prior to the end of the month in which it is earned. 

It appears from your submission that although the employee’s 
A-I-14 appointment was in effect for more than a full month, only 
6 days’ work was performed thereunder—5 of which apparently 
were continuous—and that during the interim between the fifth 
and sixth day’s work services were performed under the A-I-6 
appointment. 

Although it is not entirely clear from the record, it is presumed 
that the appointment under Schedule A-I-14 as an unskilled laborer 
was such as to bring the employee within the meaning of an “in- 
definite employee” as defined in the leave regulations, supra, and 
this decision is rendered upon that basis. Under the leave regula- 
tions, annual and sick leave may be credited or granted to indefinite 
employees only for periods of continuous service of one month or 
more, and unless an indefinite employee’s service continues for at 
least one month he never would accrue annual or sick leave. In 
ascertaining whether the employee has performed a full month’s 
service, it is clear that time worked under an appointment not 
covered by the leave regulations may not be coupled up with that 
worked under an appointment which is subject to those regulations, 
even though the appointments be concurrently in force. Applying 
that rule to the case at hand, it must be concluded that no leave was 
earned by the employee under the appointments involved because 
employees appointed under Schedule A-I-6 are part-time or inter- 
mittent employees and as such are specifically excepted from the 
leave regulations, and because the longest period of continuous serv- 
ice under the indefinite appointment (A-I-14) was 5 days, or less 
than one month. Accordingly, question (1) is answered in the 
negative, making it unnecessary to answer question (2). 
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The pay roll voucher, which is returned herewith, may not be 
certified for payment. 


(B-59066) 


PAY—RETIRED—REAR ADMIRAL RECEIVING PAY OF UPPER HALF AS 
ASSISTANT CHIEF OF BUREAU 


A temporary rear admiral who otherwise would be entitled to the pay of a rear 
admiral of the lower half but who is receiving the pay of the upper half 
(highest pay of his rank) pursuant to section 15 of the act of March 4, 1925, 
while “serving” as assistant to a chief of bureau, is entitled, upon transfer 
to the retired list as a rear admiral pursuant to sections 6 and 7 (a) of the 
act of February 21, 1946, to retired pay based on the active-duty pay of a 
rear admiral (lower half) and not on that of a rear admiral (upper half). 


Comptroller General Warren to the Secretary of the Navy, July 30, 1946: 
There has been considered your letter of July 8, 1946, as follows: 


There is forwarded herewith for your consideration a letter from the Chief 
of the Bureau of Supplies and Accounts, Navy Department, dated July 2, 1946, 
with enclosures therein listed, relative to the pay status of Rear Admiral (T) 
Lawrence Baxter Richardson, U. 8. Navy, 17011, while on terminal leave and 
after transfer to the Retired List of the U. S. Navy. 

The Navy Department concurs in the statement of the Chief of the Bureau of 
Supplies and Accounts as contained in his letter of July 2, 1946, as to the desir- 
ability of obtaining an authoritative ruling for determining the active duty pay 
status while on terminal leave, and the retired pay status, of Rear Admiral 
Richardson, and other officers who may be in a similar status. Accordingly, 
your decision is requested on the specific questions presented in paragraph 7 of 
a enciosed letter from the Chief of the Bureau of Supplies and Accounts, as 
‘ollows: 

(a) In case Rear Admiral (T) Lawrence Baxter Richardson, U. 8. Navy, is 
detached from duty as Assistant Chief of the Bureau of Aeronautics on August 
1, 1946, and is transferred to the Retired List at the expiration of his terminal 
leave on or before December 1, 1946— 

(1) During the period of terminal leave from August 1, 1946, to December 1, 
1946, will he be entitled to continue in receipt of the pay prescribed by law for a 
Rear Admiral (upper half) ? 

(2) Upon transfer to the Retired List under the provisions of section 6 of 
the Act approved February 21, 1946 (Public Law 305—79th Congress), at expira- 
tion of terminal leave, will he be entitled to retired pay computed as 75 per centum 
of the pay prescribed by law for a Rear Admiral (upper half)? 

(b) In case Rear Admiral Richardson is detached from duty as Assistant 
Chief of the Bureau of Aeronautics on July 31, 1946, and is placed on the Retired 
List on August 1, 1946, will he be entitled to retired pay under the provisions of 
section 7 (a) of the Act of February 21, 1946, supra, computed as 75 per centum 
of the active duty pay prescribed by law for a Rear Admiral (upper half) ? 


Since receipt of your letter, this office has been requested informally 
to disregard the first question presented relative to the pay to 
which Admiral Richardson would be entitled while on leave of 
absence preliminary to his being transferred to the retired list but 
subsequent to his being detached from duty as Assistant Chief of 
the Bureau of Aeronautics, leaving for decision only the questions 
relative to the proper basis for computing his retired pay sub- 
sequent to his retirement. 

Information contained in the file indicates that Admiral Richard- 
son, Assistant Chief of the Bureau of Aeronautics, holds the perma- 
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nent rank of captain in the Regular Navy and that he was appointed 
a rear admiral for temporary service under the provisions of the 
act of July 24, 1941, 55 Stat. 603, as amended. It is stated that he 
has not attained a numerical position on the list of rear admirals 
on the active list of the line of the Navy, to entitle him to the pay 
of a rear admiral (upper half), and that it does not appear that 
he will attain such numerical position even if his transfer to the 
retired list is deferred until December 1, 1946. However, by virtue 
of being detailed to duty as an assistant to a chief of bureau of 
the Navy Department, he is currently entitled to the pay of a rear 
admiral (upper half), under the provisions of section 15 of the act 
of March 4, 1925, 43 Stat. 1275, which provides in part: 


* * * hereafter any officer of the naval service who is, pursuant to law, 
detailed to duty as assistant to a chief of bureau of the Navy Department or 
as assistant to the Judge Advocate General of the Navy, shall, while so serving, 
receive the highest pay of his rank. [Italics supplied.] 


See, in this connection, decision of December 4, 1928, A-19776. 
Sections 6 and 7 (a) of the act of February 21, 1946, Public Law 
305, 60 Stat. 27, provide as follows: 


Sec. 6. When any officer of the Regular Navy or the Regular Marine Corps 
or the Reserve Components thereof has completed more than twenty years 
of active service in the Navy, Marine Corps, or Coast Guard, or the Reserve 
Components thereof, including active duty for training, at least ten years of 
which shall have been active commissioned service, he may at any time there- 
after, upon his own application, in the discretion of the President, be placed 
upon the retired list on the first day of such month as the President may 
designate. 

Sec. 7 (a). Each officer retired pursuant to the foregoing sections of this 
Act shall be placed on the retired list with the highest rank, permanent or 
temporary, held by him while on active duty, if his performance of duty 
in such rank as determined by the Secretary of the Navy has been satisfactory. 
In any case where, as determined by the Secretary of the Navy, any such 
officer has not performed satisfactory duty in the highest rank held by him 
while on active duty, he shall be placed on the retired list with the next 
lower rank in which he has served but not lower than his permanent rank. 
Officers retired pursuant to the foregoing sections of this Act shall receive 
retired pay at the rate of 244 per centum of the active-duty pay with longevity 
credit of the rank with which retired, multiplied by the number of years 
of service for which entitled to credit in the computation of their pay while 
on active duty, not to exceed a total of 75 per centum of said active-duty pay: 
Provided, That a fractional year of six months or more shall be considered a 
full year in computing the number of years service by which the rate of 
2% per centum is multiplied: Provided further, That officers whose computa- 
tion of pay on the active list is not based upon years of service shall receive 
as retired pay 75 per centum of their active duty pay. 


It will be noted that section 7 (a) of such act provides, inter alia, 
that each officer retired pursuant to the provisions of section 6 thereof 
shall be placed on the retired list with the highest rank, permanent 
or temporary, held by him while on active duty, if his performance 
of duty in such rank as determined by the Secretary of the Navy has 
been satisfactory. It further provides that officers whose computa- 
tion of pay on the active list is not based upon years of service, which 
would include rear admirals, shall receive as retired pay 75 per centum 
of their active duty pay. 
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The active duty pay thus referred to is, of course, the active duty 
pay for the rank in which retired. The difficulty arises because there 
are two rates of active duty pay prescribed for rear admirals, the rate 
applicable to any particular rear admiral of the line ordinarily being 
dependent upon whether his numerical position on the list of rear 
admirals on the active list of the line of the Navy is in the upper or 
lower half. See section 2 of the act of June 30, 1942, 56 Stat. 464, and 
section 7 of the Pay Readjustment Act of 1942, 56 Stat. 362. How- 
ever, while there are two divisions in the grade of rear admiral for 
pay purposes, it long has been recognized that all officers in that grade, 
for all other purposes, are entitled to the same rank and privileges. 
That is to say, the rank of rear admiral includes all officers serving 
with that rank, whether entitled to the pay of the lower half or the 
upper half. 25 Comp. Gen. 281,283. Thus, while it may be that un- 
der sections 6 and 7 (a) of the act of February 21, 1946, supra, Ad- 
miral Richardson is entitled, in the discretion of the President, to be 
placed on the retired list with the rank of rear admiral—that being 
the highest rank held by him while on active duty—if the Secretary 
of the Navy determines that his performance of duty in that rank has 
been satisfactory, that fact does not necessarily entitle him to have his 
retired pay based on the active duty pay of a rear admiral of the 
upper half. 

Retired pay, when authorized to be computed on the active duty 
pay of a rear admiral, is computed on the active duty pay prescribed 
for the upper half or the lower half, depending on whether the indi- 
vidual officer is a rear admiral of the upper half or the lower half. 
Cf. 25 Comp. Gen. 281, supra. An officer does not become a rear ad- 
miral of the upper half, however, merely because he may be entitled 
temporarily while performing certain duty to receive the pay pre- 
scribed for such officers. As hereinbefore noted, Admiral Richard- 
son’s numerical position on the list of rear admirals on the active list of 
the line of the Navy is not within the upper half nor does the said 
section 15 of the act of March 4, 1925, give him such status. That 
act only gives to an officer, who, pursuant to law, is detailed to duty as 
an assistant to a chief of bureau in the Navy Department or as an 
assistant to the Judge Advocate General of the Navy, the “highest 
pay of his rank” while he is “so serving”—with nothing more. On 
detachment from such duty he automatically resumes his normal pay 
status which, in Admiral Richardson’s case, is the pay of a rear ad- 
miral (lower half). Such statutory provision does not purport to 
confer any additional rank or precedence on officers “so serving” nor 
to extend them any greater retirement benefits or privileges, but in 
effect, it merely gives officers within its purview a temporary increase 
in pay for a particular duty, payable only while they are serving on 
such duty. Except for the basis provided for determining the amount 
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of the increase, the statute in question differs little, if any, from the 
statutes authorizing additional pay for officers on flying duty, sub- 
marine duty, etc., and it is well settled that exceptional pay or tempo- 
rary increases of active duty pay given for special services or under 
special circumstances incident to a particular character of service do 
not enter into the computation of retired pay. See 23 Comp. Gen. 52; 
id. 59, and the authorities therein cited. Accordingly, the conclusion 
is required that regardless of whether Admiral Richardson is trans- 
ferred to the retired list immediately upon detachment from duty as 
Assistant Chief of the Bureau of Aeronautics, or whether he is trans- 
ferred to the retired list upon the expiration of a leave of absence 
taken after such detachment, his retired pay is not for computation 
on the basis of the active duty pay for a rear admiral (upper half). 
Therefore, your questions (a) (2) and (b) are answered in the 
negative. 





(B-56320) 


RENTAL ALLOWANCE—OCCUPANCY ON RENTAL BASIS OF COST-PLUS 
CONTRACTOR’S HOUSING FACILITIES 


Housing facilities, designated as “staff dwellings,” constructed and controlled by 
a cost-plus contractor in connection with the operation of a Government- 
owned, contractor-operated plant are to be regarded as “other than public 
quarters” within the meaning of the act of July 2, 1945, which Army person- 
nel and their dependents, if any, are permitted to occupy on a rental basis 
without loss of quarters or rental allowance. 


Comptroller General Warren to the Secretary of War, August 1, 1946: 


There has been considered your letter dated March 1, 1946, as fol- 
lows: 


In order that appropriate instructions in the premises may be issued to dis- 
bursing officers of the Army, your decision is requested as to the propriety of 
payment of rental allowances to Army officers who occupy on a rental basis hous- 
ing facilities, usually designated as “staff dwellings”, at Government-owned, con- 
tractor-operated, plants. 

Reference is made to the act of 2 July 1945 (Public Law 120, 79th Congress) 
wherein it is provided that: 

“* * * notwithstanding the provisions of any other law (including any 
laws restricting the occupancy of housing facilities under the jurisdiction of 
Government departments or agencies by personnel, and dependents of personnel, 
of the Army, Navy, Marine Corps, and Coast Guard above specified ranks, or by 
personnel, and dependents of personnel, of the Coast and Geodetic Survey and the 
Public Health Service), personnel of any of the services mentioned herein and 
their dependents may be accepted as tenants in and may occupy on a rental basis 
any such housing facilities, other than public quarters constructed or designated 
for assignment to and occupancy without charge by such personnel and their 
dependents, if any, and such personnel shall not be deprived by reason of such 
occupancy of money allowances to which they are otherwise entitled for rental 
of quarters.” 

Reference is also made to the following authority contained in Section 20 of the 
Military Appropriation Act of 1946 (identical provisions appear in Sections 
21 of the Military Appropriation Acts of 1944 and 1945, respectively) : 

“During the fiscal year 1946 occupancy of Government facilities under the 
jurisdiction of the Military Establishment on a rental basis by personnel of ‘the 
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services mentioned in the title of the Pay Readjustment Act of 1942 or by their 
dependents shall not deprive such personnel of money allowances for rental of 
quarters.” 

Although the cost-plus-a-fixed-fee contracts under which contractors operate 
Government-owned plants to produce war material vary in many details, all or 
virtually all of them define the term “plant” to include “any part thereof,” or 
specifically include in the definition of such term “staff dwellings’, and provide 
that “all revenue from the operations of the hospital or other facilities * * * 
shall be accounted for by the contractor and applied in reduction of the cost of 
the work.” 

It appears that these staff dwellings are assigned to Army officers at the 
direction of the contractor who applies the rent received from such personnel 
to reduce the cost of the work under the contract. 

Accordingly, your decision is requested whether under authority of the cited 
acts, or otherwise, Army officers may occupy such housing facilities on a rental 
basis without forfeiture of rental allowances to which they are otherwise entitled. 


Since it appears from your letter that the “staff dwellings” involved 
were constructed by the contractor for the operation of the “Govern- 
ment-owned, contractor-operated, plants,” and that the said dwellings 
are under the control of the contractor, it seems clear that said dwell- 
ings are “other than public quarters constructed or designated for 
assignment to and occupancy without charge by such personnel and 
their dependents if any” within the meaning of the act of July 2, 1945, 
59 Stat. 316, quoted in your letter. Accordingly, your question is 
answered in the affirmative. 


(B-58897) 


TRANSPORTATION—HOUSEHOLD EFFECTS—HOME TO PLACE 
SELECTED UPON RELEASE FROM MILITARY SERVICE 


An Army officer is not entitled either under the provisions of Army regulations 
or under the provisions of section 4 of the wartime act of June 5, 1942, 
relating to the transportation of household effects of Army personnel to 
designated places under certain circumstances—such as assignment to re- 
stricted areas—to transportation of household effects from his home of 
record to a selected place upon release from active duty, irrespective of the 
fact that the officer had not moved his household effects from his home at 
any time while on active duty and is establishing a domicile at a new loca- 
tion upon release from active duty. (Amplified by 26 Comp. Gen. 925.) 


Comptroller General Warren to the Secretary of War, August i, 1946: 
There has been considered your letter of June 24, 1946, as follows: 


There has been brought to my attention the question of the right of an officer 
to shipment of household goods at Government expense from his home of record 
when he is relieved from active duty. 

Your attention is invited to the following provisions of Army Regulations which 
it is believed are material to the above problem: 

“Paragraph 14a (3), AR 55-160— 

“(3) Basis for determining eacess coste—Shipments are authorized for any 
of the individuals named in paragraph 12a upon permanent change of station, 
from the last permanent station to the new permanent station and/or from any 
points to any points, as may be desired by the owner. Any cost in the aggre- 
gate of all shipments so made over and above that which would have been al- 
lowed at Government expense on a like weight of authorized property shipped 
in one lot from the last permanent station to the new permanent station, as 
determined under paragraph 27, will be borne the owner, subject to the pro- 
visions of (1) above and (7) below, and paragraphs 16 and 25. 
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“Paragraph 14a (11) (b), AR 55-160— 

“(b) Upon termination of active duty.—On termination of active duty in 
excess of 61 days to the home or to any place selected, provided the cost of 
shipment to the place selected is no greater than to the place designated as the 
home when called to active duty, but no excess weight will be shipped.” 

Since 7 December 1941 numerous military personnel upon being ordered to 
active duty were forced to leave their household goods at their homes of record 
because of the lack of quarters or adequate housing facilities at or near their 
permanent duty stations. The wartime “one move restriction” was, of course, 
another factor why many officers did not move their household goods from their 
homes at any time while on active duty. Many situations are now arising in 
connection with demobilization where officers who have not had any shipments 
of household goods at Government expense for reasons of the nature indicated 
above are returning to civilian life, and, as the result of changes and readjust- 
ments due to the war, are establishing domiciles in communities other than those 
where they resided when they entered the service. 

While shipments of household goods at Government expense from the home of 
record under the circumstances mentioned above clearly appear, in my opinion, 
to be just and equitable, it is believed that doubt exists whether such shipments 
are authorized under the provisions of the cited regulations, and under the 
provisions of the act of 5 June 1942, 56 Stat. 315. 

Accordingly, your decision is requested as to whether shipment of household 
goods at Government expense from the home of record is authorized when an 
officer is relieved from active duty. 


Section 12 of the act of May 18, 1920, 41 Stat. 604, providing for 
the transportation of dependents of officers and of certain grades of 
enlisted men when “ordered to make a permanent change of station,” 
recognized an existing right to transportation of household effects by 
providing that: 

* * * the personnel of the Navy shall have the benefit of existing laws 
spolying to the Army and the Marine Corps for the transportation of household 
A similar provision is contained in section 12 of the Pay Readjust- 
ment Act of 1942, 56 Stat. 359, 364, 365, which likewise provides for 
the transportation of dependents of officers, and of enlisted men 
above the fourth pay grade, when “ordered to make a permanent 
change of station,” including the change from home to first station 
and from last station to home. 

While the above-cited acts recognize the existence of laws relating 
to the transportation of household effects of Army personnel, the 
only permanent legislation covering the transportation of household 
effects of Army personnel appears to be the provision in the act of 
March 23, 1910, 36 Stat. 255, that: 

* * * ‘hereafter baggage in excess of regulation change of station allow- 
ances may be shipped with such allowances, ona reimbursement collected for 
transportation charges on such excess * * 

It will be noted that the above act ite to the allowance as a 
“change of station allowance,” and that the provisions relating to 
the transportation of household effects in the act of May 18, 1920, and 
in the Pay Readjustment Act of 1942, are in conjunction with the pro- 
visions respecting the transportation of dependents upon permanent 
change of station. However, transportation of household effects 
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at Government expense has been governed largely by administrative 
regulations within the statutory concept that it is a change of station 
allowance, and on that basis the regulations have authorized the trans- 
portation at Government expense of household effects of certain per- 
sonnel, within varying weight limitations, when ordered to make 
either a permanent or a temporary change of station, including, for 
retired or reserve personnel, the change from last station to home upon 
relief from active duty. The regulations quoted in your letter author- 
ize transportation of household effects at Government expense upon 
permanent change of station, from the last permanent station to the 
new permanent station and/or from any points to any points not to 
exceed the cost of shipment in one lot from the last permanent station 
to the new permanent station; and upon termination of active duty, 
to the home or to any selected place provided the cost to the selected 
place is no greater than to the place designated as home when called 
to active duty. The said regulations clearly contemplate that the 
right to transportation of household effects shall accrue upon release 
from active duty only as to such household effects as are at that time 
at a point other than the home of record of the officer or enlisted man 
concerned and therefore may not be considered as authorizing trans- 
portation of household effects at Government expense from the home 
of record to a selected place upon relief from active duty. 

Further provision for the transportation of household effects of 
military personnel under wartime conditions is contained in section 
4 of the act of June 5, 1942, 56 Stat. 314, 315, as follows: 


(b) When such military personnel are on duty at places designated by the Secre- 
tary of War as within zones from which their dependents should be evacuated 
for military reasons, or upon transfer or assignment to duty of such military 
personnel to places where their dependents are not, for military reasons, per- 
mitted to accompany them or where Government quarters for their dependents 
are not available, dependents for whom travel allowances and travel in kind is 
authorized, and household effects which are authorized to be moved at Government 
expense, may be moved at Government expense to such locations as may be 
designated by the officer, warrant officer, or enlisted man concerned and later 
from such locations to a duty station to which such officer, warrant officer, or 
enlisted man may be assigned and at which the above restrictions do not apply: 
Provided, That the provisions of this subsection shall be applicable to travel 
pertere by dependents and household effects moved on and after December 

(c) When such military personnel are assigned to temporary duty away from 
their permanent station on orders which do not provide for return to the 
permanent station, or which do not specify or imply any limit to the period of 
absence from the permanent station, dependents for whom travel allowances and 
travel in kind are authorized, and household effects which are authorized to be 
moved at Government expense on permanent change of station, may be moved at 
Government expense to such location in the United States as may be designated by 
the officer, warrant officer, or enlisted man concerned and later from such loca- 
tion to a permanent duty station to which the officer, warrant officer, or enlisted 
man is assigned, subject to such regulations as the Secretary of War may pre- 
scribe regarding the shipment of dependents into specified zones: Provided, That 
the provisions of this subsection shall be en to travel portorsped by de- 
pendents and household effects moved on and after December 8, 1941. 

(d) Officers, warrant officers, and enlisted men of the ey of the United 
States, now in the active Federal service, for whom transportation of household 
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effects is authorized, may elect to have such household effects moved at Govern- 
ment expense from their permanent station to any point in the United States, for 
storage at their own expense for the duration of the wars in which the United 
States is now engaged. After the termination of such wars such household 
effects may be moved from the point to which originally shipped to any permanent 
duty stations to which the officers, warrant officers, or enlisted men may be 
assigned. 


Under the provisions of the above-quoted section of said act of June 
5, 1942, transportation of household effects, under the circumstances 
therein described, is authorized to such locations as may be designated 
by the officers or enlisted men concerned, and later from such locations 
to permanent duty stations to which such officers or enlisted men may 
be assigned. However, there appears to be nothing contained therein 
which reasonably may be construed as authorizing the transportation 
of household effects of military personnel from the home of record to a 
selected place upon relief from active duty. 

Accordingly, the question submitted is answered in the negative. 


(B-58925) 


TRANSPORTATION OF DEPENDENTS—UNCOMPLETED TRAVEL TO 
UNRESTRICTED OVERSEAS STATION AND RETURN TO HOME 


An Army enlisted man whose dependents were transported pursuant to section 
4 (b) of the wartime act of June 5, 1942, to a designated place (the enlisted 
man’s home) upon his being ordered to a restricted overseas station is 
entitled, under said act, to transportation of dependents from such desig- 
nated place to a port of embarkation for transportation to his overseas 
station to which they later were authorized to travel, even though, due to 
the fact that the enlisted man was being returned to the United States for 
discharge, the authorization was cancelled before departure from such port. 

An Army enlisted man whose dependents were being transported pursuant to 
section 4 (b) of the wartime act of June 5, 1942, to his overseas station, to 
which they then were permitted to travel after previously having been 
debarred therefrom, when their travel was interrupted at the port of em- 
barkation by reason of his return to the United States for discharge is 
entitled under section 12 of the Pay Readjustment Act of 1942 to transporta- 
tion of dependents from such port to his home incident to discharge, not to 
exceed the cost from the enlisted man’s port of debarkation to his home. 


Comptroller General Warren to Col. Carl Witcher, U. S. Army, August 1, 1946: 


There has been received by endorsement of June 27, 1946, your 
letter of May 28, 1946, requesting decision as to whether payment is 
authorized on a voucher submitted therewith in favor of Staff Ser- 
geant Brent C. Southwood, 35 265 294, Army of the United States, 
covering claim for reimbursement for the cost of transportation for 
his dependents (wife and 2 minor children) from Lexington, Ken- 
tucky, to New Orleans, Louisiana, and return, under the circum- 
stances set forth in paragraphs 2 and 3 of your letter, as follows: 


2. The Travel Authorization attached to this voucher indicates that de- 
Ppendents were authorized to proceed by water transportation from a port to an 
overseas destination for the purpose of residence when notified by the Port Com- 
mander. By telegram dated 2 September 1945 the dependent wife in this case 
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was directed to report to New Orleans port on 10 September 1945 for water 
transportation to overseas destination. The statement of travel indicates that 
dependents traveled from Lexington, Kentucky to New Orleans, Louisiana be- 
tween the dates of 7 September and 8 September 1945, and returned to Lexington, 
Kentucky between the dates of 11-12 September 1945. Dependents were aboard 
ship when notified that travel orders had been canceled due to return of soldier 
to the United States for discharge. So much of Travel Authorization as per- 
tained to dependents in this case was rescinded under date of 21 September 
1945, copies attached. 

3. When transferred overseas soldier was reimbursed for travel of his de- 


pendents from Denver, Colorado, last old permanent station, to Lexington, 
Kentucky. 


Travel Authorization of Dependents dated July 12, 1945, issued by 
The Adjutant General by orders of the Secretary of War, provided, 
in material part, that: 


1. When notified by the Commander of one of the ports listed above, the fol- 
lowing named dependents are authorized to proceed by water transportation 
from such port to an overseas destination for the purpose of residence : 











Name of dependent and address Individual in military service upon 
at which they may be contacted | 8 | Shipment Number whom dependent 
. s . . . o . 
“Mrs. Edith¥R. Southwood -- ---- 26 | IC-B732-AVW_...| 8/Sgt. Brent C. Southwood 35265294. 
Brent E. Southwood (son) __-.-.--- 2 


Albert E. Southwood (son), 111 7 mos. 
Leader Avenue, Lexington, 
Kentucky. 


. s se o * © . 


5. Transportation from dependents’ place of residence to the port of embarka- 
tion will be in accordance with existing law and must be arranged for by the 
dependent. Government transportation Requests will not be furnished. ‘The one- 
move restriction imposed by paragraph 8a (1) (b), AR 55-120 and paragraph 
9a, AR 85-4880 will not apply in this case. Claim for reimbursement, if au- 
thorized, may be submitted to the Finance Officer, United States Army, Depend- 
ent Travel Branch, Washington 25, D. C. Subsistence while traveling on Army 
or Navy Transport will be at traveler’s expense. 

It appears that pursuant to the above-quoted travel authorization 
the dependents of Staff Sergeant Southwood were directed by tele- 
gram dated September 2, 1945, to report on September 10, 1945, at 
the New Orleans Port of Embarkation for water transportation to 
an overseas destination; that having reported as directed, said de- 
pendents were aboard ship when Mrs. Southwood was notified ver- 
bally that the travel authorization had been cancelled due to the return 
of Staff Sergeant Southwood to the United States for discharge; that 
thereupon said dependents returned to Lexington between the dates 
of September 11 and 12, 1945—where formal notice dated September 
21, 1945, cancelling the travel authorization of July 12, 1945, was 
received—and that the enlisted man concerned was discharged at 
Fort Knox, Kentucky, on November 6, 1945. It further appears that 
Lexington is the said enlisted man’s home, and that he was reim- 


bursed the cost of travel performed by his dependents to that city 
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from Denver, Colorado, in December, 1944, incident to orders trans- 
ferring him to duty overseas. 

The transportation of dependents of military personnel at Govern- 
ment expense upon orders to make a permanent change of station, 
including the change from home to first station and last station to 
home in the case of retired and reserve personnel, was provided for 
by paragraph 5 of section 12 of the Pay Readjustment Act of 1942, 
56 Stat. 364, 365, 366. Further provision for the transportation of 
such dependents is contained in section 4 (b) of the wartime act of June 
5, 1942, 56 Stat. 315, which provides that: 

(b) When such military’ personnel are on duty at places designated by the 
Secretary of War as within zones from which their dependents should be evac- 
uated for military reasons, or upon transfer or assignment to duty of snch 
military personnel to places where their dependents are not, for military reasons, 
permitted to accompany them or where Government quarters for their de- 
pendents are not available, dependents for whom travel allowances and travel 
in kind is authorized, and household effects which are authorized to be moved 
at Government expense, may be moved at Government expense to such loca- 
tions as may be designated by the officer, warrant officer, or enlisted man con- 
cerned and later from such locations to a duty station to which such officer, 
warrant officer, or enlisted man may be assigned and at which the above restric- 
tions do not apply: Provided, That the provisions of this subsection shall be 
applicable to travel performed by dependents and household effects moved on and 
after December 8, 1941. 

The transportation of dependents to overseas stations was pro- 
hibited until further notice by Immediate Action Letter from The 
Adjutant General’s office dated June 7, 1941. While the overseas 
station to which the dependents here involved were to be transported 
is not shown, it appears that prior to the issuance of the travel author- 
ization of July 12, 1945, the restriction on travel of dependents to 
overseas stations had been removed as to the Bahamas, the Caribbean 
Defense Command, Brazil, and Bermuda by War Department Cir- 
culars Nos. 125 and 203 of April 25, 1945 and July 6, 1945, respectively, 
and therefore, it is assumed that said travel authorization contem- 
plated travel to one of those points. If that be a fact, the effect of 
the travel authorization was to permit dependents to be transported at 
public expense from previously selected points to duty stations to 
which personnel named therein were assigned at which restrictions 
concerning the presence of dependents no longer applied. 

Since the dependents of Staff Sergeant Southwood were transported 
at public expense to a designated place, i. e., Lexington, Kentucky, 
when he was ordered to a restricted station, he is entitled under the 
above-quoted provisions of the act of June 5, 1942, to reimbursement 
of the cost of their subsequent travel from that point to New Orleans, 
Louisiana, pursuant to authority permitting them to join him at an 
unrestricted station. See 24 Comp. Gen. 91. Cf. 24 id. 911; B-58107 
of June 28, 1946, and B-57918 of the same date, 25 Comp. Gen. 915. 
Further, inasmuch as the dependents were prevented from completing 
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travel to the unrestricted overseas station due to the fact that the en- 
listed man was being returned to the United States for the purpose 
of being discharged, and Lexington apparently is his home and there- 
fore the place to which his dependents would have been transported 
incident to his return and discharge had travel to the unrestricted 
station been completed, and on the assumption that his port of de- 
barkation was New Orleans or, if not, a port from which at least an 
equal distance of land travel within the continental United States was 
required in effecting his discharge, he is also entitled, under the pro- 
visions of the Pay Readjustment Act of 1942, supra, to reimbursement 
of the cost of transportation of his dependents from New Orleans, 
Louisiana, to Lexington, Kentucky. 

On the above basis, payment on the voucher, which is returned here- 
with, is authorized, if otherwise correct. 


(B-59170) 


NEWSPAPER ADVERTISING RESTRICTIONS—APPLICABILITY TO 
ADVERTISEMENTS IN “ENGINEERING NEWS-RECORD” 


The requirement of section 3828, Revised Statutes, that advertisements published 
in newspapers be authorized by the head of the department is applicable to 
advertisements in the publication “Engineering News-Record” which, while 
devoted to business reports, advertising, etc., relating exclusively to the fields 
of engineering and construction, contains news and information of a general 
and current nature such as may be found in ordinary newspapers ; and claims 
for payment for advertisements inserted therein should be handled in accord- 
ance with General Regulations No. 66 (7 Comp. Gen. 861) prescribing voucher 
forms, etc., for such services. 22 Comp. Gen. 606, distinguished, 


Comptroller General Warren to Frank H. Shiner, Department of the Interior, 
August 1, 1946: 


I have your undated letter, received in this office July 12, 1946, as 
follows: 


Under authority of Section 3 of the Act approved December 29, 1941 (Public 
Law No. 889, 77th Congress) there is transmitted herewith a claim in the amount 
of $32.50 of the “Engineering News Record” for a decision as to the propriety for 
payment from the fund “14X6000.084 in Reclamation Fund, Special Fund” 
(Hungry Horse Project). 

In the past it has been the custom to handle these claims on Voucher Form 
1054 which, however, was prescribed for use in newspaper advertising. I note 
that in your decision in 22 C. G. 606 you informed the United States Employment 
Service that its advertisements in telephone directories shou!d be handled on 
Standard Form 1034 (Special Voucher for Purposes and Services Other than Per- 
sonal) for the reason that Section 3828 R. S., which requires advertisements in 
newspapers to be authorized by the head of a department, is confined to advertis- 
ing in newspapers. You further held that there are no general restrictions upon 
the use of public funds for advertising if in furtherance of the objects for which 
appropriated, that telephone directories are not newspapers, ¢nd that the restric- 
tions of Section 3828 and all regulations issued pursuant thereto do not apply 
to advertising therein. 

The use of Standard Form 1034 in this case will obviate the necessity for seek- 
ing departmental approval of these advertisements or a delegation of authority 
in pursuance of Section 3828 to sign the advertising order necessary to support 
Voucher Form 1054. It will not require the submission by field offices to all 
their advertising to the Washington Office and will permit insertion in publica- 
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tions such as the “Engineering News Record” without the use of the several 
forms which have been prescribed for advertising in newspapers. It will be a 
much simpler procedure and ever a period of years will result in considerable 
savings of time and expense to the Government, and will insure publication of 
advertising sufficiently in advance of bid openings, so that the greatest possible 
advantage to the Government will result from such advertising. 


Section 3828, Revised Statutes, 44 U.S. C. 324, provides as follows: 


No advertisement, notice, or proposal for any Executive Department of the 
Government, or for any Bureau thereof, or for any office therewith connected, 
shall be published in any newspaper whatever, except in pursuance of a written 
authority for such publication from the head of such Department; and no bill for 
any such advertising, or publication, shall be paid, unless there be presented with 
such bill, a copy of such written authority. 

Since, as you indicate, it was held in the decision of January 7, 1943, 
22 Comp. Gen. 606, that section 3828, Revised Statutes, supra, is con- 
fined to advertising in “newspapers,” your submission poses the basic 
question of whether the “Engineering News-Record” is for considera- 
tion as a newspaper within the purview of the said section of the Re- 
vised Statutes. There was for consideration in the cited decision the 
question of whether telephone directories came within the definition 
of newspapers, as to which advertising therein required application of 
section 3828, and it was held that telephone directories were not so 
defined. 

A copy of the “Engineering News-Record” of the issue in which 
the advertisement, covered by the voucher submitted with your letter, 
appears has been obtained, and aside from the inclusion of the word 
“News” on the cover thereof, there is noted the heading “News of the 
Week” on page 1 and “News in Brief” on page 2. While the title of 
the publication might indicate that its contents are of a nature that 
would be of interest to those engaged in the engineering profession or 
construction business there are contained throughout in addition to 
news and information concerning various engineering and construc- 
tion projects, matters of interest to the general public such as may be 
found in the ordinary newspaper. 

In decision of April 25, 1946, 25 Comp. Gen. 734, wherein there was 
considered the-status of “Variety,” a publication devoted primarily to 
the principal fields of entertainment, it was held as follows: 

It appears from the foregoing that, while the courts have recognized the 
difficulty of laying down a rule of distinction between newspapers and other 
publications for application in all cases, yet there is unanimity in the opinion that 
where the publication contains general and current news the circumstance that 
such news is restricted to a particular subject matter or is of a nature that per- 
haps is of interest only to a portion of the public in general does not serve to 
remove the publication from classification as a newspaper. So far as concerns 
“Variety,” the publication here involved, it appears to be devoted exclusively to 
news and information concerning the principal fields of present-day entertain- 
ment—motion pictures, music, the stage and radio—and contains advertising, 
critical reviews, business reports, etc., relating thereto which, while designed to 
especially appeal to, or serve the interest of, those who are professionally engaged 


or financially interested in those activities, nonetheless are, to a considerable 
extent, news and information of a general and current nature such as may be 
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found in the ordinary newspaper. Therefore, and applying the rationale of the 
decisions of the courts and the accounting officers above referred to, I am con- 
strained to hold that the instant publication is a newspaper within the meaning 
of the limitation contained in section 106, supra, and, such being the case, that it 
may not be purchased without regard thereto. 

The publication here involved likewise is devoted exclusively to 
news and information concerning particular fields of activity—en- 
gineering and construction—and contains business reports, advertis- 
ing, etc., relating thereto. Nevertheless, there is contained therein 
news and information of a general and current nature such as may 
be found in the ordinary newspaper. Accordingly, it must be con- 
cluded that the instant publication comes within the definition of a 
newspaper as used in section 3828, Revised Statutes, and that claims 
for the payment of advertisements inserted therein should be handled 
in accordance with General Regulations No. 66 of the General Ac- 
counting Office, 7 Comp. Gen. 861. 

Payment on the voucher submitted is not authorized and said 
voucher will be retained in this office. 
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(B-56247) 


PAY—ADDITIONAL—DIVING DUTY; AIDES TO REAR ADMIRALS— 
COAST GUARD 


The fact that additional pay for diving duty was not authorized for Coast Guard 
officers and enlisted men in either the act of June 10, 1922, or the Pay Read- 
justment Act of 1942 may not be viewed as reviving the superseded provi- 
sions of section 8 of the act of May 18, 1920, assimilating the pay of Coast 
Guard personnel to that of Navy personnel, so as to entitle Coast Guard 
personnel to diving pay, on the basis authorized by law for Navy personnel, 
from the date (January 1, 1946) the Coast Guard was returned by Executive 
order from Navy to Treasury Department jurisdiction. 

Additional pay for diving duty authorized by the act of August 4, 1942, for officers 
and enlisted men of the Navy may continue to be paid on and after January 1, 
1946, to Coast Guard personnel who are directed to continue to serve as part 
of the Navy pursuant to Executive Order No. 9666, otherwise returning the 
Coast Guard from Navy to Treasury Department jurisdiction. 

The act of July 24, 1941, as amended, establishing the wartime rank of rear 
admiral in the Coast Guard, may not be viewed as reviving the superseded 
provisions of section 8 of the act of May 18, 1920, assimilating the pay of 
Coast Guard personnel to that of Navy personnel, so as to confer the right 
to aide’s pay, on the basis authorized by law for Navy officers, upon aides 
to rear admirals of the Coast Guard subsequent to the return of the Coast 
Guard from Navy to Treasury Department jurisdiction pursuant to Executive 
Order No, 9666, effective January 1, 1946, 


Comptroller General Warren to the Secretary of the Treasury, August 2, 1946: 

There has been considered a letter dated February 21, 1946, from 
the General Counsel, Treasury Department—presumably written at 
your direction—as follows: 


Your decision is respectfully requested on the questions hereinafter set forth, 
which arise in consequence of the return of the Coast Guard to the Treasury 
Department pursuant to Executive Order No. 9666, December 28, 1945 (11 F. R. 1). 
Reference is also made to Treasury Department General Order 1-46, January 1, 
1946 (11 F. R. 185). 
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(1) Are aides to flag officers (rank of rear admiral) in the Coast Guard entitled 
to continue to receive additional pay provided by the Act of May 13, 1908, as 
amended (34 U. 8. C. 867), for aides to rear admirals of the Navy? 

While the Coast Guard was operating as part of the Navy in pursuance of 
Executive Order No. 8929, of November 1, 1941 (6 F. R. 5581), designation of aides 
to certain flag officers (rear admirals) in the Coast Guard was authorized by 
Commandant’s Circular No. 25-45, 24 August, 1945 (copy enclosed), including 
authority to pay them the additional pay provided by the above cited statute, 
in accordance with regulations prescribed by the Secretary of the Navy governing 
such payments to Navy officers. Copy of Coast Guard Finance and Supply 
Circular No. 149-45, 26 September, 1945, is also enclosed. The question of author- 
ity to continue such additional pay would appear to depend on the applicability 
to this situation of section 8 of the Act of May 18, 1920, 41 Stat. 603, which 
assimilates pay, allowances, and increases of Coast Guard officers and enlisted 
men to those prescribed for officers and enlisted men of the Navy. Consideration 
has been given to the decision A-95202, dated August 17, 1938, by the Acting 
Comptroller General, which denied such additional pay to the aide to Rear 
Admiral R. R. Waesche, Commandant of the United States Coast Guard, but 
this is predicated on the status of the Office of Commandant of the Coast Guard 
as in effect that of a bureau chief in the Treasury Department. The status of 
the flag officers (rear admirals) covered by Commandant’s Circular No. 25-45, is 
not of such character and would not seem to be subject to that ruling. These 
flag officers occupy high posts in the field service of the Coast Guard, and have 
been advanced to rank of rear admiral pursuant to the temporary promotion 
Act of July 24, 1941, as amended (34 U. S. C. 

(2) Are Coast Guard officers and enlisted men entitled to continue to receive, 
after December 31, 1945, additional pay for diving as provided by law for Navy 
personnel? 

The Act of April 9, 1928 (45 Stat. 412), as amended (34 U. S. ©. 886), provides 
additional pay for officers and enlisted men of the Navy when assigned to the 
duty of diving and when employed as divers in actual salvage operations, In 
the decision B-30586, February 1, 1943 (22 Comp. Gen. 723), the Assistant Comp- 
troller General held that payment of such additional pay to officers and enlisted 
men of the Coast Guard was authorized while the Coast Guard was operating as 
a part of the Navy in accordance with law. Coast Guard Finance and Supply 
Circular No. 154—44, 7 November, 1944 (copy enclosed), contains the administra- 
tive instructions on this subject, predicated on said decision. While the decision 
stresses the condition of the Coast Guard’s operating as part of the Navy, it does 
not specifically state that such additional pay for diving services is not applicable 
to officers and enlisted men of the Coast Guard other than when the Coast Guard 
operates as part of the Navy, this question not then being pertinent since the 
Coast Guard was at that time operating as part of the Navy. And in the refer- 
ence made to section 8 of the Act of May 18, 1920, 41 Stat. 603, the implication 
seems to be that since additional pay for diving services was not covered in the 
Joint Pay Act of June 10, 1922, 42 Stat., 625, and the Pay Adjustment Act of June 
16, 1942, 56 Stat. 359, section 8 of the Act of May 18, 1920, might be regarded as 
operative to assimilate the pay of officers and enlisted men of the Coast Guard in 
this respect to that of the Navy. This would seem to be a situation that calls for 
giving such effect to section 8 of the Act of May 18, 1920. The Coast Guard has 
operations, apart from those connected with its operating as part of the Navy, 
that require the services of persons qualified as divers, including operations con- 
nected with the location and removal of wrecks and derelicts (Coast Guard Regu- 
lations, arts. 3101-3120), and in under-water examinations for submarine founda- 
tions for lighthouses and other structures. 


Executive Order No. 9666 dated December 28, 1945, directing the 
return of the Coast Guard to the Treasury Department provides, in 
pertinent part, as follows: 


Whereas Executive Order No. 8929 of November 1, 1941 (6 F. R. 5581), directed 
that from that date and until further orders the Coast Guard should operate as 
a part of the Navy, subject to the orders of the Secretary of the Navy; and 

Whereas the need for the operation of the Coast Guard as a part of the Navy 
no longer exists, its primary mission in operating as a part of the Navy having 
been accomplished : 
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Now therefore, by virtue of the authority vested in me by the Constitution and 
statutes of the United States, including Title I of the First War Powers Act, 
1941 (55 Stat. 838), and as President of the United States, it is hereby directed 
that on and after January 1, 186, the Coast Guard shall operate under the 
Department of the Treasury; and thereupon all authority, powers, and duties 
conferred upon or vested in the Secretary of the Navy by any law, proclamation 
or Executive order affecting the Coast Guard, enacted or promulgated during 
the period the Coast Guard has been operating as a part of the Navy and now in 
effect, shall, to the extent that they affect the Coast Guard, vest in and be ex- 
ercised by the Secretary of the Treasury. 

This order is subject to the following exceptions, provisions, and conditions: 

“1. In the interest of expeditious demobilization and other exigencies of the 
Naval Service, such Coast Guard vessels, facilities, and personnel as the Secretary 
of the Treasury and the Secretary of the Navy may mutually agree upon shall 
continue to operate as a part of the Navy, subject to the orders of the Secretary 
of the Navy, for such additional time beyond January 1, 1946, as the agreement 
may provide.” 

In the decision of February 1, 1943, B-30586, 22 Comp. Gen. 723, 
referred to in the letter of the General Counsel, it was stated that al- 
though the statute [act of August 4, 1942, 56 Stat. 736] authorizing 
additional pay for diving duty mentions specifically officers and en- 
listed men of the Navy, the word “Navy” in general statutory provi- 
sions has been construed to include the Coast Guard while operating 
as a part of the Navy where that interpretation clearly appears con- 
sistent with the purpose and spirit of the statute involved and the 
object which it was intended to accomplish. Hence, it was concluded 
that when diving duty is performed by officers and enlisted men of the 
Coast Guard who have been assigned to the duty of diving while the 
Coast Guard is operating as a part of the Navy in accordance with law, 
payment of the additional pay is authorized, subject to the same con- 
ditions and limitations as in the case of officers and enlisted men of 
the Navy proper under such circumstances. Presumably, the said 
decision of February 1, 1943, and other decisions to the effect that when 
the Coast Guard is operating as a part of the Navy, personnel thereof 
are entitled to certain benefits under the same conditions as is author- 
ized by law for personnel of the Navy (23 Comp. Gen. 796, 24 id. 
681, and B-36641, October 26, 1943) have been viewed administratively 
as authority for the issuance of the Commandant’s Circular No. 25-45 
dated August 24, 1945, authorizing the payment of aide’s pay to officers 
of the Coast Guard assigned as aides to rear admirals of the Coast 
Guard, in accordance with Navy regulations governing the payment 
of aide’s pay. Whether that conclusion was correct is not free from 
doubt. However, since the Coast Guard was returned to the Treas- 
ury Department effective January 1, 1946, the question now arises 
as to whether the payment of additional pay for aides and diving 
duty may continue to be paid to such officers and enlisted men of the 
Coast Guard on and after that date. 

In the said decision of February 1, 1943, it was pointed out that 
the provision in section 8 of the act of May 18, 1920, 41 Stat. 603, 
referred to in the letter of the General Counsel, assimilating the pay 
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and allowances of officers and enlisted men of the Coast Guard to 
those prescribed by law for corresponding grades and ratings in the 
Navy, was largely superseded by the act of June 10, 1922, 42 Stat. 625, 
and the Pay Readjustment Act of 1942, approved June 16, 1942, 56 
Stat.359. The fact that additional pay for diving duty was not specif- 
ically authorized for officers and enlisted men of the Coast Guard in 
either the 1922 or the 1942 pay acts may not be viewed as reviving the 
assimilation provisions of section 8 of the act of May 18, 1920, so as to 
entitle officers and enlisted men of the Coast Guard to diving pay when 
the Coast Guard is operating under the Treasury Department. How- 
ever, under the principles stated in the decision of February 1, 1943, 
diving pay may continue to be paid to personnel of the Coast Guard 
who continue on and after January 1, 1946, to operate as a part of the 
Navy pursuant to the provisions of Executive Order No. 9666, supra. 
Question (2) is answered accordingly. 

Inasmuch as no specific statutory provision exists for the payment 
of aide’s pay to officers of the Coast Guard and as section 21 of the act 
of June 10, 1922, 42 Stat. 633, provided that nothing therein should 
“operate to change in any way existing laws or regulations made in 
pursuance of law” governing, inter alia, additional pay for aides, it 
is necessary to consider briefly the laws governing the payment of 
aide’s pay to officers of the Navy and prior laws applicable to the Coast 
Guard and former Revenue Cutter Service to determine whether pay- 
ment of aide’s pay is authorized under section 8 of the act of May 18, 
1920, 41 Stat. 603, or otherwise, for officers of the Coast Guard. 

Prior to 1908 the right of Navy officers to additional pay while serv- 
ing as aides to rear admirals was based on the general assimilation pro- 
vision contained in section 13 of the Naval Personnel Act of March 
3, 1899, 30 Stat. 1007, to the effect that after June 30, 1899, commis- 
sioned officers of the Navy should “receive the same pay and allow- 
ances except forage, as are, or may be, provided by or in pursuance of 
law for the officers of corresponding rank in the Army.” United 
States v. Crosley, 196 U.S. 327; United States v. Miller, 208 U. 8. 32. 
The pay of aides in the Navy subsequently was expressly fixed by a 
clause in the Navy Pay Act of May 13, 1908, 35 Stat. 128, as follows: 

* * * Aids to rear-admirals embraced in the nine lower numbers of that 


grade shall each receive one hundred and fifty dollars additional per annum, and 
aids to all other rear-admirals, two hundred dollars additional per annum each. 
*. * *& 


The opinion in the case of Know v. United States, 52 C. Cls. 22, makes 
it clear that after the passage of the act of May 13, 1908, the right to 
aide’s pay depended on that act and not on the said assimilation provi- 
sion in the Naval Personnel Act of March 3, 1899, although the condi- 
tions under which aide’s pay theretofore had been allowed under the 
assimilation provision in the 1899 act were taken as determinative of 
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the meaning of the word “aids” as used in the 1908 act. The latter 
act—which currently is in effect—was in effect at the time of the pas- 
sage of the act of January 28, 1915, 38 Stat. 800, creating the Coast 
Guard by combining therein the existing Life Saving Service and the 
Revenue Cutter Service. Sections 2 and 3 of the said act, 38 Stat. 
801, provided in part, as follows: 

Sec. 2. That in the Coast Guard there shall be a captain commandant, senior 
captains, captains, first lieutenants, second lieutenants, third lieutenants * * * 
all of said offices, respectively, corresponding to the present offices of the Revenue- 
Cutter Service, which are transferred to the Coast Guard, and all the present 


incumbents, officers and enlisted men, are also transferred to corresponding posi- 
tions in the Coast Guard * 


= * » . . 7 

Swo. 8. That all existing laws affecting rank, pay, and allowances in the 
present Life-Saving Service and the present Revenue-Cutter Service shall apply 
to the corresponding positions in the Coast Guard and the Officers and men 
transferred thereto and their successors. * 

Section 1 of the act of April 16, 1908, 35 Stat. 61, authorized the 
President to appoint in the Revenue Cutter Service, by and with the 
advice and consent of the Senate, one captain commandant with the 
rank of colonel in the Army and a captain in the Navy, who shall have 
the pay and allowances of a colonel in the Army, and six senior captains 
with the rank of a lieutenant colonel in the Army and commander in 
the Navy, who shall have the pay and allowances of a lieutenant colonel 
in the Army. The act of January 12, 1923, 42 Stat. 1130, established 
the title of commandant and abolished the title of captain commandant 
in the Coast Guard, and further provided that the commandant shall 
have, while serving as commandant, the rank, pay and allowances of 
a rear admiral (lower half) of the Navy. The 1923 statute was 
amended by the act of April 23, 1930, 46 Stat. 253, to provide that 
thereafter the commandant of the Coast Guard shall, while so serving. 
have corresponding rank and shall receive the same pay and allowances 
as are now or hereafter may be prescribed by law for chiefs of bureaus 
of the Navy Department. Section 3 of the act of June 6, 1940, 54 Stat. 
246, authorized the President to appoint in the Coast Guard, by and 
with the advice of the Senate, one assistant commandant who shall 
have the rank of rear admiral and the pay and allowances of a rear 
admiral (lower half), and section 1 (b) of the said act, 54 Stat. 246, 
provided that the engineer in chief, while so serving, shall have the 
rank of rear admiral and the pay and allowances of a rear admiral 
(lower half). Thus, it will be noted the cited statutes did not specif- 
ically authorize the rank of rear admiral in the Coast Guard until Jan- 
wary 12, 1923, and even then, such rank was authorized only for the 
commandant while serving as commandant. It was not until the en- 
actment of the act of July 24, 1941, as amended by the act of April 9, 
1943, 57 Stat. 59, 60, that the appointment of Coast Guard officers 
generally to the temporary rank of rear admiral was authorized, and, 
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presumably, it is aides to this latter class of officers to which question 
(1) isdirected. Cf. A~-95202, August 17, 1938; 17 Comp. Gen. 40. 

While section 21 of the act of June 10, 1922, 42 Stat. 633, provided 
that nothing therein should operate to change in any way existing 
laws and regulations made in pursuance of law governing additional 
pay for aides, there were then no existing laws or regulations governing 
additional pay for aides to rear admirals of the Coast Guard because 
the rank of rear admiral in the Coast Guard was not specifically au- 
thorized by law at that time. When the aet of June 10, 1922, was 
enacted the only existing statutory provision for aide’s pay for naval 
officers was that in the Navy Pay Act of May 13, 1908, supra, authoriz- 
ing additional pay for aides to rear admirals; and the subsequent 
enactment of the act of July 24, 1941, as amended by the act of April 
9, 1943, authorizing the temporary appointment of officers of the Coast 
Guard to the rank of rear admiral in the Coast Guard during the 
present war may not be viewed as reviving the assimilation provisions 
of section 8 of the act of May 18, 1920—which largely were super- 
seded by the act of June 10, 1922, and the Pay Readjustment Act of 
1942—+so as to confer rights to aide’s pay upon aides to rear admirals 
of the Coast Guard while the Coast Guard is operating under the 
Treasury Department. Cf. 28 Comp. Gen. 500. Question (1) is 
answered in the negative. 


(B-57734) 


FAMILY ALLOWANCE BENEFITS—ENLISTMENTS, ETC., UNDER 
ARMED FORCES VOLUNTARY RECRUITMENT ACT OF 1945 


Payment of the family allowance authorized by section 9(a) of the Armed 
Forces Voluntary Recruitment Act of 1945 for Army enlisted men’s de- 
pendents during the present war and six months thereafter or during an 
enlistment or reenlistment contracted prior to July 1, 1946, is not authorized 
subsequent to the period of the present war and six months thereafter in 
the case of an enlisted man who, at his own request, is discharged from a 
one-year, eighteen-month or two-year enlistment, entered into prior to July 1, 
1946, for the purpose of immediately reenlisting for three years, should the 
term of the reenlistment extend beyond such wartime period. 

The family allowance authorized by section 9(a) of the Armed Forces Voluntary 
Recrnitment Act of 1945 for Army enlisted men’s dependents during the 
present war and six months thereafter or during an enlistment or reenlist- 
ment contracted prior to July 1, 1946, may not be paid subsequent to the 
period of the present war and six months thereafter in the case of an en- 
listed man who, at his own request, was discharged on or before June 30, 
1946, from a three-year enlistment prior to the normal expiration thereof 
for the purpose of immediately reenlisting for a period of three years, should 
the term of the reenlistment extend beyond such wartime period. 

Where Army enlisted men voluntarily extend their one-year, eighteen-month er 
two-year enlistments, entered into prior to July 1, 1946, to the maximum 
of three years authorized by section 3 of the Armed Forces Voluntary Re- 
cruitment Act of 1945—time served in the original enlistment to be credited 
on the amended enlistment—the family allowance authorized by section 
9(a) of said act for dependents during the present war and six months 
thereafter or during an enlistment or reenlistment contracted prior to July 1, 
1946, may be paid to the end of such an enlistment, as extended, even though 
the term thereof extend beyond the wartime period. 
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Comptroller General Warren to the Secretary of War, August 5, 1946: 
There has been considered your letter of May 6, 1946, as follows: 


Many requests are being received by The Adjutant General for men who are 
serving under an enlistment contract of one year, eighteen months, or two years, 
entered into under the provisions of section 3, of the Armed Forces Voluntary 
Recruitment Act of 1945 (Public Law 190—79th Congress), approved 6 October 
1945, to be discharged for the purpose of immediately reenlisting for a period of 
three years. In considering the problems involved in the matter, an opinion 
was requested from The Judge Advocate General as to whether there is any 
valid legal method or methods (short of new legislation), by which the War 
Department may discharge an enlisted man who is serving, pursuant to Public 
Law 190—79th Congress, under an enlistment contract for one year, or for 
eighteen months, or for two years, and immediately thereafter enlist such an 
individual under a three year enlistment contract and yet permit him to. be, 
during such enlistment contract, within the full allowable scope of the benefits 
of section 9, of the Act of 6 October 1945, supra, or, as a veteran after completing 
such enlistment contract, to be eligible for the benefits of section 11 of the same 
Act. 

The opinion rendered by The Judge Advocate General on 15 February 1946, 
SPJGA 1946/1931, was as follows: 

“It is the opinion of this office that the Secretary of War may properly pro- 
mulgate appropriate regulations authorizing the discharge of an enlisted man 
who is serving under an enlistment contract of one year, eighteen months, or two 
years, entered into under the provisions of section 3 of the Armed Forces Volun- 
tary Recruitment Act of 1945 (act 6 Oct 1945, Public Law 190, 79th Cong.), and 
providing for such enlisted man’s immediate reenlistment under such Act for a 
three year period. 

“It is the further opinion of this office that, under the provisions of section 9 
of the mentioned Act, the dependents of an enlisted man so discharged and re- 
enlisted prior to 1 July 1946 would be entitled to receive the family allowance 
during the war and six months thereafter, or during the period of such enlist- 
ment, whichever is the longer. Similarly, if such enlisted man is, or becomes, an 
enlisted man of the first three grades, he may exercise the option authorized in 
the mentioned section during the same periods of time. However, in the event 
that an enlisted man is so discharged and reenlisted on or after 1 July 1946, it is 
believed that the benefits of the mentioned section 9 would be available to him 
and his dependents only during the war and six months thereafter. 

“It is also the opinion of this office that an enlisted man so discharged and 
reenlisted would not be benefited by the special provisions of section 11 of the 
Armed Forces Voluntary Recruitment Act of 1945, supra, during his new three 
year enlistment.” 

A further opinion was then requested as to whether there is any valid legal 
method or methods (short of new legislation), by which an enlisted man who is 
serving, pursuant to the Act of 6 October 1945, supra, under an enlistment con- 
tract for one year, or for eighteen months, or for two years, may, at his request, 
have his current enlistment contract extended to a three-year enlistment con- 
tract, and thereby permit him to be, during such revised enlistment contract, 
within the full allowable scope of the benefits of section 9 of the Act of 6 
October 1945, supra, and as a veteran after completing such enlistment contract, 
to be eligible for the benefits of section 11 of the same Act. 

The Judge Advocate General held in this instance, SPIGA 1946/2443, 27 
March 1946, that: 

“It is the opinion of this office that an enlisted man who is serving under an 
enlistment contract of one year, eighteen months, or two years, entered into 
under the provisions of section 8 of the Armed Forces Voluntary Recruitment 
Act of 1945 (act 6 Oct. 1945, Public Law 190, 79th Cong.), may, at his request, 
be permitted by the War Department to have his current enlistment contract 
extended to a three year enlistment contract. 

“Such extension may be accomplished, it is believed, by the voluntary execu- 
tion by the enlisted man concerned of the oath and certificate of enlistment on 
W.D., A.G.O. Form No. 21, modified to read in pertinent part as follows: 

* * * | a citizen of the United States, do hereby acknowledge this 

f 19____, to have voluntarily extended my enlistment 

19____, as a soldier in the Regular Army of 

the United States ‘of America, to a period of three years from the last men- 
tioned date * * *, 
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“It is the further opinion of this office that an enlisted man who accomplishes 
the extension of his enlistment in the manner herein set forth will be in the 
same position with respect to his entitlement to the benefits of sections 9 and 
11 of the mentioned act as if he had originally contracted to serve for a three 
year period. 

“The views set forth in the preceding paragraphs of this comment are not 
entirely free from doubt. For this reason, and in view of the novelty and im- 
portance of the matter under consideration, it is suggested that consideration be 
given to obtaining appropriate amendments to the Armed Forces Voluntary 
Recruitment Act of 1945, supra, which would remove the necessity for permit- 
ting enlistments to be extended. In any event, it is believed that the views of 
the Comptroller General should be obtained with respect to an enlisted man’s 
entitlement to the benefits of the mentioned section 9, and those of the Ad- 
ministrator of Veterans’ Affairs as to an enlisted man’s entitlement to the bene- 
fits of the mentioned section 11.” 

In view of the action suggested by The Judge Advocate General in the latter 
opinion with reference to the enlisted man’s entitlement to the benefits of sec- 
tion 9 of the Act of 6 October 1945, supra, a decision on the following specific 
question is respectfully requested : 

“Is an enlisted men entitled to the benefits of section 9 of the Armed Forces 
Voluntary Recruitment Act of 1945 (Public Law 190—79th Congress), approved 
6 October 1945, if, 

“a, having enlisted for one year, eighteen months, or two years he is, at his 
request, permitted by the War Department to have his current enlistment con- 
tract extended to a three year enlistment contract ; 

“b. having enlisted for one year, eighteen months, or two years, he is, at his 
request, discharged from his current enlistment contract for the purpose of 
immediately reenlisting for a period of three years; 

“ce, having enlisted for three years, he is, at his request, discharged from his 
current enlistment contract on or before 30 June 1946, for the purpose of im- 
mediately reenlisting for a period of three years?” 


The pertinent sections of the Armed Forces Voluntary Recruitment 
Act of 1945, 59 Stat. 538, 541 (Public Law 190, approved October 6, 


1945), are as follows: 


Sec. 3. (a) The Act entitled “An Act to provide for enlistments in the Regular 
Army during the period of the war, and for other purposes”, approved June 1, 
es (Public Law 72, Seventy-ninth Congress), is hereby amended to read as 
ollows: 

“That notwithstanding the limitations contained in any other provision of 
law; the Secretary of War is authorized and directed to accept original enlistments 
and reenlistments in the Regular Army for periods of eighteen months or two or 
three years, at the option of the persons so enlisted, from among qualified male 
persons not less than seventeen years of age, including persons in active service 
in the Army of the United States or any component thereof * * *. Nothing 
contained in this Act shall be construed to deprive any person of any right to 
reenlistment in the Regular Army under any other provision of law. Any quali- 
fied and acceptable member of the Army of the United States, or of any com- 
ponent thereof, who has performed active service therein for a period of not less 
than six months, shall, upon his application, be accepted for an enlistment period 
of one year plus the period of any furlough granted at the beginning of such en- 
listment. No person who is serving under an enlistment contracted on or after 
June 1, 1945, shall be entitled, before the expiration of the period of such enlist- 
ment, to enlist for an enlistment period which will expire before the expiration 
of the enlistment period for which he is so serving.” 

* + * * * * * 

Sec. 9. (a) Section 101 of the Servicemen’s Dependents Allowance Act of 
1942, as amended, is amended to read as follows: 

“Sec. 101. The dependent or dependents of any enlisted man in the Army of 
the United States, the United States Navy, the Marine Corps, or the Coast Guard, 
including any and all retired and reserve components of such services, shall be 
entitled to receive a monthly family allowance for any period during which 
such enlisted man is in the active military or naval service of the United States, 
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on or after June 1, 1942, (1) during the existence of any war declared by Con- 
gress and the six months immediately following the termination of any such 
war or (2) during a period of enlistment or reenlistment contracted by such 
enlisted man prior to July 1, 1946.” 

It is assumed that your questions are based on the premise that the 
period of the war and six months thereafter, which is the basic period 
for which the Servicemen’s Dependents Allowance Act of 1942, 56 Stat. 
381, is to remain in effect, will expire sometime prior to the completion 
of the enlistment periods contracted for under the circumstances stated 
in such questions, and the answers thereto should be read accordingly. 

Personnel enlisting or reenlisting under the said Armed Forces Vol- 
untary Recruitment Act of 1945 are saved the benefits of the Service- 
men’s Dependents Allowance Act of 1942, swpra, at least for the period 
of any such enlistment or reenlistment entered into prior to July 1, 
1946. Except in those cases where an enlistment or reenlistment 
entered into on or after June 1, 1945, was completed prior to July 1, 
1946, by reason of the expiration of the term of service, the maximum 
period for which such benefits are saved to a particular individual is 
three years unless, of course, the period of the duration of the war and 
six months thereafter has not then expired. Accordingly, any pro- 
cedure which would have the effect of further extending the effective 
period of such act would be unauthorized. Since that would be the 
effect of what is proposed in your questions 6 and ¢, in that the per- 
sonnel referred to therein would be given the benefits of the act for 
a longer -period than would have been possible had their original en- 
listments or reenlistments been for the maximum period of three years, 
those questions are answered in the negative. This, of course, would 
not apply to a reenlistment prior to July 1, 1946, entered into upon 
discharge from a prior enlistment which had theretofore normally 
expired. 

With respect to what is proposed in your question a, it does not 
appear that there is actually contemplated such an extension of an 
enlistment as is authorized by the act of August 22, 1912, 37 Stat. 331, 
for naval personnel—for which, so far as this office is aware, the War 
Department has no legislative authority—but rather an amendment 
to the enlistment contract voluntarily entered into by the enlisted 
man to change the term of service under such enlistment from a 
shorter period to the maximum period of three years authorized by 
the statute, the time served in the original enlistment to be credited 
on the amended enlistment period. Such action would not operate to 
give the enlisted man any greater benefits than those contemplated and 
provided by the statute, and no objection is perceived to such proce- 
dure, Accordingly, your question a is answered in the affirmative. 
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(B-57989) 


POSTAL SERVICE EMPLOYEES—TRIWEEKLY RURAL CARRIERS— 
ADDITIONAL COMPENSATION UNDER ACT OF MAY 21, 1946 


A rural carrier serving one triweekly route, who is compensated pursuant to 
section 17 (c) of the Postal Service pay statute of July 6, 1945, on the same 
basis as a full time rural carrier serving a route one-half the length of that 
served by the triweekly carrier, and not on the basis of one-half the com- 
pensation payable for a six-day route of equal length, is entitled to the full 
$400 per annum additional compensation authorized by section 1 of the act 
of May 21, 1946. 25 Comp. Gen. 823, amplified. 


Comptroller General Warren to the Postmaster General, August 5, 1946: 
I have your letter of July 15, 1946, reference 50, as follows: 


As a result of inquiries received from postmasters, there has been brought to 
my attention an apparent inconsistency in the wording of question 2 of my letter 
of May 22, 1946, which was the basis for your decision of May 29, 1946 (B-57989) 
with respect to the applicability of Public Law 386. - 

The words “thus receiving benefit under this Act to the extent of $200 per an- 
num” in question 2 of my letter of May 22 are not consistent with those in the 
preceding portion of the question and obviously were based upon the erroneous 
theory that a rural carrier serving one tri-weekly route is entitled to a salary 
one-half of that payable for a six-day-per-week route of equal length. 

Under the provisions of section 17 (c) of Public Law 134 a rural carrier 
serving one tri-weekly route shall be paid a salary on the basis of a route one- 
half the length of the route served by him. For example, a rural carrier serving 
a tri-weekly route 60 miles in length is entitled to the salary payable for a six- 
day-per-week route 30 miles in length. Public Law 386 had the effect of increas- 
ing by $400 the annual salary payable to a carrier on a six-day-per-week 30-mile 
route, and on this basis it appears that a carrier on a tri-weekly route should 
receive an annual increase of a like amount. It obviously would seem dis- 
criminatory to increase the salary of a carrier on a six-day-per-week route 6 
miles in length to the extent of $400 per annum and limit to $200 the increase 
payable to a carrier on a tri-weekly route 60 miles in length, who apparently 
should be paid on the basis of a six-day-per-week route 30 miles in length. 

You expressed concurrence with the tentative interpretation of this Depart- 
ment that all base annual salaries specified in Public Law 134—except those of 
postmasters at fourth-class offices—were increased $400 by the enactment of 
Public Law 386. There was no indication that it was the intent of your office 
to change the formula specified in Public Law 134 for the computation of the 
salary payable to a rural carrier serving a tri-weekly route, and there was no 
such intent on the part of this Department through the inadvertent use of the 
language in question 2 indicating that a rural carrier serving a tri-weekly route 
would receive annual benefits under Public Law 386 to the extent of $200 only. 

In view of the inconsistent phraseology of question 2 in my letter of May 22, 
1946, your decision is requested as to whether the salary of a rural carrier 
serving one tri-weekly route will continue to be based upon a route one-half the 
length of the route served by him, thus receiving benefit under the provisions of 
Public Law 386 to the extent of $400 per annum. 


Your submission of May 22, 1946, stated question 2 as follows: 


2. A rural carrier serving one tri-weekly route will be paid a salary on the 
basis of a route one-half the length of the route served by him, thus receiving 
benefit under this Act to the extent of $200 per annum, rather than being con- 
sidered as within the category of a “part-time employee” as referred to in the first 
proviso of section 1. 


Upon the question so presented—including other questions therein 
submitted—this office stated that the views expressed in your letter 
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appeared to becorrect. There was no intention in said reply to change 
in any way the formula prescribed in Public Law 134 approved July 6, 
1945, for the computation of the salary payable to a rural carrier 
serving a triweekly route—more stress having been placed upon the 
question of whether such an employee was a “part-time employee” 
within the purview of section 1 of the act of May 21, 1946, Public Law 
386, 60 Stat. 203, and inadequate consideration having been given to 
the provisions of section 17 (a) and (c) of the Postal Employees’ 
Pay Act, Public 134, 59 Stat. 455, 456, in pertinent part, as follows: 

Sec. 17. (a) Carriers in the Rural Delivery Service shall be divided into 
eleven grades, with salaries based in part on specified rates per mile per annum 


and in part on fixed compensation per annum, as follows: 
For routes thirty miles or less in length served six days a week: 


Rates per mile: Fixed compensation 
Grade 1, $54 0 
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(c) A rural carrier serving one triweekly route shall be paid a salary on the 
basis of a route one-half the length of the route served by him. A rural carrier 
serving two triweekly routes shall be paid a salary on the basis of a route one- 
half the combined length of the two routes. 

As it now appears that the regular salary of a triweekly rural carrier 
is the same as a full time rural carrier serving a route one-half the 
length of that served by the triweekly carrier, and that a full time 
carrier serving a route of any length is entitled to the full $400 increase 
in annual compensation provided by the act of May 21, 1946, Public 
386, there appears justified the conclusion that a triweekly rural carrier 
is not limited to $200 additional compensation but is entitled to the 
payment at his former rate of compensation plus $400 per annum. 


The decision of May 29, 1946, 25 Comp. Gen. 823, is amplified 
accordingly. 


(B-59209) 
LUMP-SUM LEAVE PAYMENTS—SEPARATION FROM ONE TEMPORARY 


POSITION AND REEMPLOYMENT IN ANOTHER WITHOUT BREAK 
IN SERVICE 





An employee separated from one temporary position and employed the next day, 
without a break in service, in another temporary position in a different 
agency, there being no right of transfer under section 18.9 of the War Service 
Regulations, as revised, is to be regarded as “separated from the service” and, 
therefore, entitled to a lump-sum payment under the act of December 21, 1944, 
for the annual leave to her credit at the date of separation; and the em- 
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ployee will not be required to refund any part of such lump-sum payment to 
the employing agency. 


Comptroller General Warren to Howard R. Owen, Federal Works Agency, 
August 5, 1946: 

Reference is made to your letter of July 12, 1946, your file, BM-TD, 
as follows: 

The attached pay roll voucher No. 14566, Public Buildings Administration, 
in favor of Miss Barbara. Ann Rice, formerly employed by this administration 
as a Clerk-Typist, CAF-3, $1902 per annum, has been submitted to me for 
certification. 

Miss Rice was employed April 25, 1944, under a temporary appointment not 
to exceed one year. On April 25, 1945, the appointment was extended for one 
reThe proposed payment is for accrued annual leave to her credit at the close 
of business October 28, 1945, at which time her services were terminated. Miss 
Rice was subsequently employed by the War Department, on October 29, 1945, as a 
Clerk-Typist, CAF-3, under a temporary appointment not to exceed six months. 

Please advise if I may legally certify this voucher. 

Provision for payment for accrued annual leave to Government 
employees, with certain exceptions not here material, is contained in 
the act of December 21, 1944, 58 Stat. 845. As a condition to pay- 
ment for leave under that act an employee either must be “separated 
from the service,” or transferred to a position under a different leave 
system. 24 Comp. Gen. 726. 

In the instant case the employee was reemployed in the War De- 
partment under the same leave system as was applicable to her former 
employment in view of which she properly could not be considered 
as having been transferred to a positicn under a different leave sys- 
tem. Hence, if the employee is entitled to payment for her accrued 
leave it must be predicated upon the basis that she was “separated from 
the service” prior to her reemployment in the War Department. 

If no “separation from the service” occurred the employee would in 
fact forfeit her leave because payment therefor would be precluded by 
the terms of the act of December 21, 1944, supra, and in view of the 
failure of the Annual and Sick Leave Laws and Regulations for Gov- 
ernment Employees, revised effective January 1, 1945, to provide for 
transfer of accrued leave from one temporary position to another— 
whether permanent or temporary—the leave could not be credited to 
her in the employing agency. 

In decision of April 7, 1945, 24 Comp. Gen. 726, it was held that an 
employee transferred from a permanent to a temporary position as 
defined for leave purposes, both positions falling within the purview 
of the Annual Leave Act of March 14, 1936, 49 Stat. 1161, providing 
for one leave system, is not entitled to be paid in a lump sum under 
section 3 of the act of December 21, 1944, 58 Stat. 846, for the annual 
leave to his credit at the date of transfer even though such leave credit 
is not transferable, as a matter of right, from the permanent to the 
temporary position, and since there was involved a transfer from one 
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position to another without a break in service there could be no separa- 
tion from the service so as to permit payment under section 1 of said 
act, 58 Stat. 845. 

Temporary employees as defined by the leave regulations are those 
appointed for definite periods not to exceed one year. This class of 
employees long has been considered as being in a category different 
from that of permanent employees, as may be gathered from the leave 
regulations which provide that temporary employees shall be credited 
with 214 days of annual leave per month instead of the 214 days cred- 
ited to permanent employees but fail to give a temporary employee 
the benefit of his accrued leave when appointed to another position 
(permanent or temporary). 

Section 18.9 of the War Service Regulations, revised by the Civil 
Service Commission on October 15, 1945, 5 Code of Federal Regula- 
tions, 1945 Supplement Part 18, section 18.9, provides in pertinent 
part as follows: 

Transfer—(a) Status of employees for transfer. A civilian employee of an 

agency in the Executive branch of the Federal Government * * * will have 
a status for transfer provided he has served under a war service indefinite, 
probational, or permanent civil service appointment, or provided he has com- 
pleted one year or more of continuous Federal service, under other than a tem- 
porary appointment, immediately prior to transfer. 
Under that regulation it is obvious that a temporary employee such as 
here involved does not have the right of transfer. Hence, it reason- 
ably follows that if such an employee obtains employment in another 
department or agency of the Government there must, in effect, be a 
separation from his former position before he may be reappointed in 
the other department. 

It has been held by this office that a break in service of one day is 
sufficient to constitute a “separation from the service” within the mean- 
ing of section 1 of the act of December 21, 1944, supra, regardless of 
the fact that the leave regulations define break in service as a separation 
from the Federal service for a period of 30 days or more. 

Accordingly, it reasonably may be concluded that since the regula- 
tions of the Civil Service Commission in effect at the time the 
employee’s services were terminated made no provision for the transfer 
from one temporary position to another, the employee was effectively 
separated from the service even though no actual break in service 
occurred and is thus entitled to payment for leave under the act of 
December 21, 1944, 58 Stat. 845, which she will not be required to 
refund to the employing agency since she cannot receive credit for 


her leave in that agency. C/. B-58413, July 10, 1946, 26 Comp. Gen. 
11. 


The voucher, which is returned herewith, may be certified for pay- 
ment, if otherwise correct. 
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(B-59248) 


OFFICERS AND EMPLOYEES—REINSTATEMENT TO FORMER GRADE 
FOLLOWING REEMPLOYMENT IN LOWER GRADE AFTER MILITARY 
DUTY 


An employee who, because of administrative misunderstanding or mistake, was 
reemployed after military duty in a grade lower than that of the position 
he held upon entering the armed forces is not, by the mere acceptance of 
such employment, to be considered as having waived his mandatory right 
under the Selective Training and Service Act of 1940, as amended, to be 
reinstated to his former position or one of like seniority, status, and pay; 
however, the reinstatement is effective only from the date of corrective 
administrative action and may not be given retroactive effect. 
employee who, because of his reemployment after military duty at the 
maximum salary rate of a grade, CAF-5, lower than that, CAF-7, of the 
position held upon entering the armed forces, was precluded from re- 
ceiving a within-grade salary advancement to which he otherwise would 
have been entitled under section 402 of the Federal Employees Pay Act of 
1945 on the basis of military service is entitled, upon reinstatement to a 
position in his former grade the entrance salary of which is the same as 
the maximum of the lower grade, to such within-grade advancement effec- 
tive from the date of reinstatement in the former grade. 


Comptroller General Warren to Cecil E. Custer, United States Civil Service 
Commission, August 5, 1946: 


Reference is made to your letter of July 15, 1946 (file BF: GMF: 
hw), as follows: 


There is attached a pay roll covering payment for salary to an employee of the 
U. S. Civil Service Commission. The facts in the case are as follows: 

W. Clifton Stone, Jr., an employee of the Fourth Regional Office of the U. S. 
Civil Service Commission, was inducted into the military service and was placed 
on military leave without pay for an indefinite period, beginning April 7, 1944. 
Just prior to entering the military service Mr. Stone occupied the position of 
Recruiting Representative, CAF-7, $2600 per annum. When Mr. Stone returned 
from military service the Regional Director determined that there was no CAF-7 
position in the Fourth Regional Office for which Mr. Stone was qualified, and 
accordingly restored him on April 29, 1946 to the position of Civil Service Ex- 
aminer, CAF-5, $2980 per annum, the top of the grade. This action was taken 
by the Regional Director notwithstanding the Commission’s unvarying policy of 
restoring an employee upon return from military to his former position, or one 
of like seniority, status and pay. The Commission’s policy is stated in its 
Manual of Instructions, Page B3.13.051 and is as follows: 

“Upon application for restoration and the fulfillment of all necessary re- 
quirements for restoration, the returning employee shall be given all the rights 
to which he is entitled by law and regulation, including the right to be restored 
to his old job or one of like seniority, status and pay.” 

When the action taken by the Regional Director was reviewed in the Personnel 
Division of the Central Office for conformance with Commission policy and 
existing laws and regulations, it was discovered that Mr. Stone had been re- 
stored to a position in a lower grade. After making a survey, it was determined 
that there were, at the time of Mr. Stone’s return, at least two positions as 
Civil Service Examiner, CAF-7, which were occupied by non-preference em- 
ployees for which Mr. Stone was qualified, and to which he could have been re- 
stored. The Regional Director was immediately instructed to execute a personnel 
action giving it retroactive effect with the hope that since the Regional Director 
had not complied with written policy and instructions of the Commission the 
mistake could be rectified and the employee could be restored to the position to 
which he was entitled and given the periodic pay increase due him upon return 
from military service. Action was taken on May 20, 1946 to place Mr. Stone 
in the position of Civil Service Examiner, CAF-7, retroactively to April 29, the 
date of his actual return from military furlough. He also was given one periodic 
pay increase which raised his salary to $3090, the second step in Grade CAF-7. 

A copy of the Commission’s letter of May 8, 1946 questioning the Regional 
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director’s action, and a copy of his reply thereto is attached. The Commission 
orally directed the Regional Director to restore Mr. Stone to a CAF-7 position. 

Since it appears that the first action taken in restoring Mr. Stone to the 
position of Civil Service Examiner, CAF-5, instead of restoring him to a CAF-7 
position was not in accordance with the provisions of the Selective Training 
and Service Act of 1940, as amended, 50 U. 8S. C. 308, which requires that an 
employee be restored to the position he held prior to his entrance in the armed 
forces, or to a position of like seniority, status and pay, your decision is re- 
quested as to whether retroactive action could be taken which would restore him 
to a position of like seniority, status and pay. 

It is requested that you advise this oflice whether the attached pay roll may be 
certified which gives the employee the difference in salary between CAF-5, $2980 
and CAF-7, $3090 from the time he was restored to duty in the CAF-5 position, 
or from April 29 to May 20, when action was taken restoring Mr. Stone to the 
CAF-7 position. 


In decision of January 5, 1946, B-54166, 25 Comp. Gen. 495, after 
quoting the applicable provisions of the Selective Training and Serv- 
ice Act, 58 Stat. 798, within-grade promotion law, 59 Stat. 299, and 
regulations, it was stated as follows: 


As it is indicated in your letter that the employee involved has complied with 
all the terms and conditions provided for in the Selective Training and Service 
Act of 1940, supra, he is entitled to be restored to the position he held prior to 
his entrance in the armed forces or to a position of like seniority, status, and 
pay. Moreover, upon restoration to such position, he would be entitled to within- 
grade salary advancements as provided for in the Federal Employees Pay Act of 
1945, supra. In the event such employee be reemployed in a position of lower 
seniority, status, or pay, as proposed in your letter, he also would be entitled to 
all within-grade salary advancements which accrued to his benefit by reason 
of his service in the armed forces. However, in the instant case, it is proposed 
to reemploy the returned veteran in a position of a lower grade than that formerly 
held by him but at the maximum salary rate provided for in that grade. In that 
event, it correctly is stated in your letter that he cannot receive the automatic 
promotion in view of the specific provision of the Federal Employees Pay Act of 
1945, supra, which excludes from its purview employees who have “attained 
the maximum rate of compensation for the grade.” 

It follows, therefore, that although the employee here involved appears to be 
entitled under express provisions of law to reemployment in his former position 
or one of like seniority, status, and pay, yet if he actually is reemployed, as pro- 
posed by you, at the maximum rate in a lower grade (CAF -12, $6,020 per annum), 
he may not be granted the within-grade salary advancements to which he other- 
wise would be entitled. Furthermore, your proposal to effect a temporary ap- 
pointment of this employee at the maximum rate of CAF-12 with the view to re- 
instating him to his former grade at a later date also would operate to defeat 
his right to an automatic promotion upon such reinstatement for the reason that 
such reinstatement to his former grade would constitute a promotion with a 
resultant “equivalent increase in compensation” within the meaning of those 
words as used in the Federal Bmployees Pay Act of 1945, supra. See 21 Comp. 
Gen. 285, id. 369. 


Your letter indicates that the employee met all the statutory con- 
ditions entitling him to reemployment upon his discharge from the 
military service, and thus, under the applicable laws and regulations 
he was entitled to restoration in his former position or one of like 
seniority, status, and pay, and to any automatic promotions which 
accrued to his benefit by reason of his service in the armed forces. 
However, it appears that through no fault of his own, he was restored 
to the top step of a position in a grade lower than the one held at 
the time he entered the military service. and under the rule stated in 
25 Comp. Gen. 495, supra, he was precluded from receiving the 
within-grade promotion to which he otherwise would have been en- 
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titled. Since the veteran now has been reinstated to a position of 
the same grade as the one held by him upon his entry into the armed 
forces, it is proposed to allow him for the period April 29 to May 18, 
1946, the difference between the rate at which he was restored on 
April 29 ($2,980 per annum) and the rate at which he was reinstated 
on May 20 ($3,090 per annum), the difference of $110 being the result 
of a within-grade promotion allowed pursuant to the provisions of 
section 402 of the Federal Employees Pay Act of 1945, approved 
June 30, 1945, 59 Stat. 299. 

Where an employee is restored to a position in a grade lower than 
that held by him at the time of his entrance into military service, he is 
not considered to have waived the mandatory right of restoration to his 
former position or one of like seniority, status and pay, in the ab- 
sence of clear and positive evidence of such waiver. Where it ap- 
pears—as here—that the restoration to a position in a lower grade 
was due to an administrative misunderstanding or mistake, the re- 
turned veteran cannot be said to have waived the restoration rights 
to which he is entitled under express provisions of law by the mere 
acceptance of such employment particularly where, as here, the error 
has been corrected by the administrative office without unreasonable 
delay. Under such circumstances, the employee is entitled to be 
reinstated to a position of like seniority, status, and pay; however, 
the reinstatement is effective only from the date of such action, and 
legally may not be given a retroactive effect. Moreover, the right to 
automatic promotion upon reinstatement to such position is not de- 
feated by the original restoration to a lower grade, unless the rein- 
statement is such as to constitute a promotion with a resulting 
“equivalent increase in compensation” within the meaning of those 
words as used in the Federal Employees Pay Act of 1945, in which 
event the period of service required to entitle the employee to a 
within-grade advancement would begin to run as of the date of such 
promotion. 25 Comp. Gen. 495. 

In the instant case, as the compensation payable at the top of the 
grade to which the employee was restored (CAF-5, $2,980 per annum) 
is identical with that payable for the first step in grade CAF-7, to 
which he was reinstated later, no equivalent increase in compensation 
was received through such action. Accordingly, upon reinstatement 
to grade CAF-7, the employee became entitled to the within-grade 
promotion in accordance with the statutory provisions, effective from 
the date of his reinstatement, or May 20, 1946—there being no law or 
regulation which permits retroactive payment of a within-grade pro- 
motion under the conditions here involved. 

In the light of the above, the voucher may not be certified for 
payment. 

The voucher is returned herewith. 
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(B-59061) 


RESERVE OFFICERS OF PUBLIC HEALTH SERVICE—TERMINAL LEAVE 
PAYMENT SUBSEQUENT TO SEPARATION FROM SERVICE 


Where Reserve officers of the Public Health Service commissioned corps were 
voluntarily separated from the service without receiving the benefit of 
their accumulated leave in order that they might be released from active 
duty prior to the effective date (July 29, 1945) of Executive Order No. 
9575, constituting such corps a branch of the armed forces, the officers’ right 
to pay and allowances ceased on the date of termination and there is no 
authority whereby payment now may be made for leave which was not 
granted while they were in an active duty status. 


eet General Warren to the Federal Security Administrator, August 7, 
1946: 


Reference is made to your letter of July 3, 1946, as follows: 


On June 21, 1945, the President issued Executive Order 9575, declaring the 
commissioned corps of the Public Health Service to be a military service and pre- 
scribing regulations therefor, under the authority vested in him by section 216 
of the Public Health Service Act, approved July 1, 1944, 58 Stat. 691. The 
Order provided that it should be effective on and after the 30th day following 
the date of its publication in the Federal Register. The Order was published 
ms ge Federal Register on June 29, 1945, with its effective date to be July 29, 
1945. 

During the thirty-day period, a number of Reserve officers of the Public Health 
Service, then on active duty, tendered their resignations, in some cases with 
specific request for immediate acceptance, in order that they might not come under 
the provisions of the Order and thereby be in military service. These resigna- 
tions were accepted before July 29, 1945. The 1931 Regulations for the Govern- 
ment of the United States Public Health Service, then in effect, provided for the 
accumulation of leave, but made its allowance discretionary. It had been the 
practice of the Public Health Service, before the issuance of the Order, to allow 
such officers to exhaust their leave before separation from the Service either by 
resignation or termination of their commissions. However, had these officers 
been permitted to exhaust their accumulated leave, such leave would have con- 
tinued them in the Service beyond the effective date of the Order, and they 
would have been subject to its provisions. Since this was precisely the situation 
sought to be avoided by the resignations, the officers were not placed on terminal 
leave. There was no provision of law in effect at that date under which the 
Public Health Service could make a lump-sum payment to officers upon resig- 
nation. 

A number of the officers who resigned reentered Government service and others 
entered private occupations. Applications have now been received for payment 
under Public Law 226, 79th Congress, approved November 21, 1945. This statute, 
entitled “An Act to provide for the adjustment of the compensation of certain 
members or former members of the armed forees of the United States who, 
before the expiration of their terminal leave, have performed, or shall hereafter 
perform, civilian service for the United States, its territories or possessions, or 
the District of Columbia, and for other purposes” defines “armed forces” to include 
the commissioned corps of the Public Health Service. 

Your advice is requested with respect to the following questions: 

“1, Does the Public Health Service have the authority, upon application filed 
with the Federal Security Administrator, to pay a lump-sum for annual leave toa 
commissioned officer of the Public Health Service who resigned before the effec- 
tive date of Executive Order 9575 without being placed on terminal leave, and 
who entered civilian Government service during the period for which he might 
have been placed on leave save for the circumstances indicated? 

“2. Does the Public Health Service have the authority to pay a commissioned 
officer for accumulated annual leave, who resigned before the effective date of 
Executive Order 9575, without being placed on terminal leave, and who did not 
enter Government service within the period indicated? If so, how is such pay- 
ment to be effectuated?” 


Executive Order 9575, effective July 29, 1945, issued pursuant to the 
act of July 1, 1944, 58 Stat. 690, 691, declared the commissioned corps 
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of the Public Health Service to be a branch of the land and naval forces 
of the United States and stipulated that the order should be effective 
on and after the 30th day following the date of its publication in the 
Federal Register. From the facts presented in your letter, it appears 
that during the 30-day period preceding the effective date of the said 
order, a number of Reserve officers of the Public Health Service ten- 
dered their resignations and requested immediate acceptance thereof 
in order that they might not be subject to the provisions of the Execu- 
tive order. In conformance with the terms of the resignations, it 
appears that these officers were separated from the service without 
receiving the benefit of their accumulated leave for the reason that 
had their leave been allowed before separation such leave would have 
continued them in the service beyond the effective date of the said 
order atid would have subjected them to the provisions thereof. It is 
stated in your letter that the officers involved now have requested 
payment for their leave under the act of November 21, 1945, Public 
Law 226 (59 Stat. 584), which provides, in pertinent part, that a person 
while on terminal leave pending separation or release from active duty 
from the armed forces—specifically defined by the act as including 
commissioned officers of the Public Health Service—may be paid com- 
pensation for services rendered as an employee of the Federal Gov- 
ernment, et cetera, concurrently with payment for such leave or may 
receive a lump-sum payment for terminal leave to which he would 
have been entitled as a result of such service had he not entered or 
reentered civilian employment. 

The purpose of the above-cited act was not to authorize the granting 
of terminal leave resulting from active service in the armed forces, 
but was intended merely to except the payment thereof from the double 
compensation restrictions which theretofore precluded its payment 
concurrently with the receipt of compensation for civilian employ- 
ment. Accordingly, the said act is not for application in the instant 
case and if the officers referred to are entitled to payment of terminal 
leave, such right must be determined under the laws and regulations 
which authorize the allowance of leave to commissioned officers of the 
Public Health Service. In that connection, section 9 of the act of April 
9, 1930, 46 Stat. 151, provides: 

Hereafter commissioned officers of the regular corps of the Public Health 
Service, after examination under regulations approved by the President, shall 
be promoted according to the same length of service and shall receive the same 
pay and allowances as are now or may hereafter be authorized for officers of 
corresponding grades of the Medical Corps of the Army, except that * * *. 
The leave authorized to be granted to commissioned officers of the 
Army is provided for in 10 U. S. C. 841-842, and the provisions thereof 
are identical in all material respects with the U.S. Public Health Serv- 
ice Regulations of 1931, promulgated under the acts of February 19, 
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1897, 29 Stat. 554, and July 29, 1876, 19 Stat. 102, which are in perti- 
nent part as follows: 

226. Commissioned officers of the Public Health Service on duty shall be 
allowed, in the discretion of the Secretary of the Treasury, 60 days’ leave of 
absence without deduction of pay or allowance: Provided, That the same be taken 
once in two years: And provided further, That the leave of absence may be 
extended to three months if taken only once in three years, or four months if 
taken only once in four years. 

Inasmuch as the assimilation of pay and allowances of Public Health 
Service officers with those of Army Medical Corps officers carries with 
it, the restrictions and limitations directly applicable to pay and allow- 
ances of the latter service (20 Comp. Gen. 885), section 37 (a) of the 
National Defense Act, 10 U. S. C. 361, providing that “A reserve offi- 
cer shall not be entitled to pay and allowances except when on active 
duty,” applies in like manner to officers of both services. Accordingly, 
the leave of absence which may be granted in the discretion of the 
Secretary of the Treasury—now the Federal Security Administrator— 
is permission to be absent from duty and necessarily applies only to 
officers on active duty. When a Reserve officer is relieved from active 
duty, any rights, benefits, or privileges to which he may have been 
entitled under the above-cited leave laws terminate upon his release. 
Therefore, since the services of the officers referred to in your letter 
were terminated prior to July 29, 1945, their right to pay and allow- 
ances ceased on the date of termination and there appears to be no 
authority whereby payment now may be made for leave which was 
not granted while they were in an active duty status. 

In view of the foregoing, question No. 1, and the first alternate 
question in No, 2, are answered in the negative, rendering unnecessary 
any answer to the second alternate question under No. 2. 


(B-59131) 


COMPENSATION—AUTOMATIC PROMOTIONS—POSTAL SERVICE—RELE- 
GATION OF REGULAR RAILWAY POSTAL CLERK TO SUBSTITUTE 


A substitute railway postal clerk with service prior to July 1, 1945, appointed to 
a regular position, advanced four grades pursuant to the Postal Service pay 
statute of July 6, 1945 (compare section 1 of the act of March 6, 1946), and 
subsequently relegated to a substitute position at the corresponding grade 
of his regular position is not required to wait for automatic promotion until 
he has served one year under the second substitute appointment for each of 
the four grades thus gained but may be promoted after one year’s service 
under such appointment; however, regular service may not be counted for 
the purpose of promotion as substitute. (Amplified by 26 Comp. Gen. 529.) 


Comptroller General Warren to the Postmaster General, August 7, 1946: 


There has been considered your letter of July 8, 1946, reference 24, 
as follows: 


In considering the promotion status of a surplus Railway Mail Service employee, 
that is, a person released from his regular job by discontinuance of service or 
for some other reason, it was held in your decision A. D. 7527, March 21, 1923, 
that “there is no authority for promoting such clerk above grade two while he is 
being carried as a surplus clerk and performing service as a substitute”. At that 
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time substitutes in the Railway Mail Service could only reach grade 2 by pro- 
motion but now they can be promoted under the Act of July 6, 1945, Public Law 
134, successively to grade 9. 

The Department finds in applying your decision that surplus clerks may now 
be promoted successively to grade 9 after rendering one year of satisfactory serv- 
ice in each grade but the clerks and their organization contend that a surplus 
clerk may be promoted after serving one year in the next lower grade regardless 
of the service previously rendered. This contention involves only surplus clerks 
who were reclassified four grades above the substitute rate of pay due for the 
same length of service July 1, 1945, under Public Law 134, or who have been 
subsequently appointed under the Act of March 6, 1946, Public Law 317, at four 
grades above the grade to which substitutes could have advanced under Public 
Law 134 for the same length of service. 

The Department has been holding under your decision that such a surplus 
employee must wait for promotion until made regwlar again or until the total 
service rendered would entitle a substitute to an increase in pay which could 
be as much as four years by requiring one year of service for each of the four 
grades gained under the Acts mentioned. For example, a substitute clerk en- 
tered the service March 1, 1944, and was appointed a regular at grade 2, April 1, 
1945, after serving 2448 hours as a substitute. On July 1, 1945, he was reclassi- 
fied in grade 6 under Public Law 134. On January 1, 1946, he was withdrawn 
from his regular assignment to provide a place for a senior clerk returning 
from military service.and when his promotion year ended March 31, 1946, he 
was a surplus clerk working as a substitute and was not promoted to grade 7 
because a substitute with the same length and amount of service would not 
have been eligible for an increase in pay to grade 7, April 1, 1946. If he had con- 
tinued as a substitute he would have been promoted normally from $1850 per 
annum to grade 1 at $1900 per annum April 1, 1945, and reclassified and pro- 
moted July 1, 1946, under Public Law 134, to grade 2 at 99¢ per hour. His next 
increase as a substitute would be due July 1, 1946, to grade 3. As he was a sur- 
plus clerk April 1, 1946, and is still carried in that status he had not been pro- 
moted above grade 6 which he reached July 1, 1945, and under the present prac- 
tice he will not be promoted until he becomes a regular again or would be due 
to reach grade 7 as a substitute. If he had continued as a substitute his pro- 
motion through the grades would be grade 8, July 1, 1946; grade 4, July 1, 1947; 
grade 5, July 1, 1948; grade 6, July 1, 1949; and grade 7, July 1, 1950. As such 
a long wait for promotion is discouraging the Department would like to promote 
surplus clerks successively to grade 9 on the same basis that regular clerks are 
promoted and it will be appreciated if you will advise whether this may be done 
without regard to the amount of service previously rendered. In the example 
given, the Department would like to promote the grade 6 surplus clerk to grade 
7, effective April 1, 1946, when he completed a year in grade 6. 


The decision of March 21, 1923, AD-7527, 2 Comp. Gen. 586, to 
which you refer, was based upon the laws relating to the promotion 
of railway postal employees in effect at that time. The holding in 
that decision does not appear to have any application to existing laws 
upon the subject. 

Section 16 (b), (k), (1), and (s), and section 23 of the Postal Em- 
ployees’ Pay Act of 1945, approved July 6, 1945, Public Law 134, 
59 Stat. 451, 453, 455, 460, provide: 


(b) Railway postal clerks, and clerks assigned to offices of regional superin- 
tendents of Air Mail Service, shall be divided into seventeen grades with annual 
Salaries as follows: 
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(k) Substitute railway postal clerks shall be paid, for actual services per- 
formed when on other than road duty, and shall be paid for road services per- 
formed according to the time value of the trip of such road service including 
a proper allowance for all services required on lay-off periods, as provided herein 
for regular employees assigned to road duty, on an hourly basis at the follow- 
ing rates: 


and shall be promoted successively to grade 9 following one year’s satisfactory 
service in the next lower grade. 

(1) Substitute railway postal clerks, when appointed regular clerks, shall 
be appointed in the salary grade corresponding to their salary grade as a sub- 
stitute. Any fractional part of a year’s service accumulated after the last pro- 
motion as a substitute shall be included with his service as a regular clerk in 
determining eligibility for promotion to the next higher grade following ap- 
pointment to a regular position. 

» * . * * * . 

(s) Promotions to automatic grades shall be made at the beginning of the 
quarter following one year’s satisfactory service in the next lower grade. Pro- 
motions to additional grades shall be made at the beginning of the quarter fol- 
lowing the required periods of faithful and meritorious service as provided 
herein: Provided, That two thousand and twenty-four hours of service in a pay 
status shall comprise a year’s work for substitute railway postal clerks and sub- 
stitute mail handlers: Provided further, That there shall be not more than one 
increase in the rate of pay of a substitute employee within a period of twelve 
months. [Italics supplied.] 

* * = a & = © 

Sc. 23. In the readjustment of salaries to conform to the provisions of this 
Act, regular employees for whom salary steps, automatic and additional grades 
have been provided in section 12, 13, 14, 15, 16, 18, and 19 shall be assigned to 
the salary of their respective positions on the basis of their base salary plus 20 
per centum, or $400, whichever is the lesser amount, but not less than $800: 
Provided, That when the application of the above formula produces a sum that 
is not equal to a salary provided for the position, the employee shall be assigned 
to the next higher salary grade: Provided further, That no employee shall be 
assigned to a salary grade above the maximum automatie or additional grade 
provided for the position: And provided further, That clerks who are employed 
not less than forty hours per week at third-class post offices, and who are appointed 
to regular positions, shall be assigned to the minimum salary rate provided for 
the position. 


It will be noted that the initial adjustment of salaries under section 
23 is not based upon longevity but upon the compensation of which 
the employee was in receipt under prior statutes. Also, that when 
appointing substitute railway clerks to regular railway clerks section 
16 (b) requires that they be appointed in the salary grade correspond- 
ing to the salary grade held by them as a substitute. The hourly rates 
for substitutes in the respective grades when multiplied by the num- 
ber of hours of service required for a year’s credit—see section 16 (a)— 
approximate the salary rates of the same numbered grades for regular 
railway employees. 

The provisions of section 16 (1) with respect to the appointment of 
substitute railway postal clerks to regular clerks were modified—with- 
out specific reference—by section 1 of the act of March 6, 1946, Public 
Law 317, 60 Stat. 35, which section provides as follows: 
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That, upon appointment to a regular position in the postal service, any employee 
who was a substitute in the postal service prior to July 1, 1945, shall receive credit 
for actual substitute service, including time served as a special-lelivery mes- 
senger, performed prior to July 1, 1945, computed on the basis of one year for each 
unit of two thousand four hundred and forty-eight hours, but such credit shall not 
exceed four years. The credit thus computed shall be added to credit for actual 
substitute service, including time served as a special-delivery messenger, per- 
formed on and after July 1, 1945, computed on the basis of one year for each unit of 
two thousand and twenty-four hours, but credit for service performed on and 
after July 1, 1945, shall not exceed one year for each period of twelve months. 
Upon the appointment of any such employee to a regular position he shall be 
placed in the salary grade to which he would have progressed had his original 
appointment been made to a regular position of grade 1, plus four grades, and the 
progression shall be computed on the basis of years of substitute service as herein 
provided. Any fractional part of a year’s substitute service performed prior to 
July 1, 1945, and on and after that date, shall be included with regular service 
in determining eligibility for promotion to a higher grade following appointment 
to a regular position: Provided, That no substitute shall be appointed to a higher 
grade of a regular position than the highest grade to which employees may pro- 
gress through annual promotions: Provided further, That upon appoiutment of a 
substitute employee to a regular position he shall not be placed in or promoted 
to a grade higher than the grade to which he would have progressed, including 
benefits authorized by section 23 of Public Law 134, approved July 6, 1945, had 
his original appointment been to a regular position of grade 1: And provided 
further, That employees shall not be allowed credit for service serformed under 
temporary or war-service appointments except when such service is continuous 
to the date of appointment as a classified substitute or regular employee. 

While said section 1 provides for an advancement of four grades 
when a substitute in the service prior to July 1, 1945, is appointed a 
regular clerk, I find no provision requiring a reduction below the sub- 
stitute grade corresponding numerically with the regular grade held 
by un employee when relegated to a substitute position. Said act of 
March 6, 1946, makes no change in the provisions of sections 16 (k) and 
16 (s) of the Postal Employees’ Pay Act, Public Law 134, with respect 
to the requirement for promotion in either the regular or substitute 
grades. 

Specifically, therefore, I find no provision of law which would pre- 
vent the promotion to the next higher grade in accordance with the 
provisions of sections 16 (k) and 16 \s), supra, of a substitute railway 
postal clerk who previously had been appointed as a regular clerk and 
who has completed one year’s satisfactory service as a substitute, merely 
because the clerk was placed in a grade as a substitute in excess of the 
grade which he would have attained if at one time he had not been 
appointed as a regular clerk. Under the law, promotion can be made 
to the next higher grade only after one year’s satisfactory service as a 
substitute without regard to the amount of service previously rendered. 
However, there is nc authority whereby service as a regular railway 
postal clerk can be credited toward promotion as a substitute railway 
postal clerk. Cf. decision of June 18, 1946, B-56484, 25 Comp. Gen. 
879, to you. Your question is answered accordingly. 

With specific reference to the example given in your letter the 
employee who would have been eligible for promotion on April 1, 1946, 
but who was withdrawn from regular assignment on January 1, 1946, 


to serve as a substitute will not complete his promotion year until 
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December 31, 1946, and, therefore, may not be promoted as of April 1, 
1946, as suggested. 


(B-57699) 


COMPENSATION—WITHIN-GRADE PROMOTIONS—SERVICE CREDIT 
FOR MILITARY DUTY 


Where the position of an employee on military furlough was allocated to a higher 
grade on the basis of increased responsibilities attaching before and after 
entering military service, the allocation action must be regarded as creating 
an entirely new position rather than as constituting a reallocation, and, 
upon restoration of the employee after military service to the position as so 
allocated, the resulting increase in compensation—more than the equivalent 
of the within-grade advancements which would have accrued during military 
service—has the effect of eliminating all military service from consideration 
for within-grade advancement purposes under section 402 of the Federal 
Employees Pay Act of 1945. (Amplified by 26 Comp. Gen. 573.) 


Comptroller General Warren to the President, United States Civil Service 
Commission, August 8, 1946: 


I have your letter of July 24, 1946, as follows: 


Thank you for your decision of June 18, 1946 (B-57699) [25 Comp. Gen. 882] 
in answer to a number of questions relating to the application of section 402 (b) 
(4) of the Federal Employees Pay Act of 1945. The following additional ques- 
tions present themselves: 

Case No. 1. 

In Case No. 1, practically from the time the employee entered on duty in the 
CAF-12 position on Oct. 16, 1942, until it was absorbed into the CAF-13 position 
on Nov. 11, 1944, there was a gradual evolution in the position in the way of 
increasing responsibilities. At the time the incumbent left the position to enter 
on military leave without pay on May 26, 1943, it is not known exactly to what 
stage of the evolution the position had advanced. Some increased responsibility 
had attached to the position prior to May 26, 1943, but because responsibility con- 
tinued to increase gradually over the period from Oct. 16, 1942, until it was super- 
seded by the CAF-13 position, we have no information as to the position’s exact 
grade value on May 26, 1943, when incumbent left for military service. 

Would the above additional information modify your reply of June 18, which 
states in part that: “It is assumed from the statement of facts, for the purpose 
of answering question 1, that the increased responsibility had attached to the 
involved position prior to the employee’s entrance into the military service.” 
[Italic has been added by this office. ] 

Would the above additional information change your answer to question 1 of 
Case No.1? To question 4 of Case No. 1? 

In the last sentence on page 4 of your decision on Case No. 2, you state “Answers 
to questions 2 and 4 in case No. 1 are equally applicable here.” 

Your answer to question 4 of Case No. 1 was in the affirmative, that is, credit 
for future within-grade salary advancements would run from the effective date 
of reallocation of the position. 

However, your decision in Case No. 2 is that, “Credit for future within-grade 
salary advancements would run from the date of his reemployment.” 

Since there appears to be a contradiction here, we would appreciate further 
clarification of the last sentence on page 4 to the effect that the answer to 
question 4 in Case No. 1 is equally applicable to Case No. 2. 


Case No. 1 and the four questions posed thereunder in your letter 
of May 3, 1946, were stated, as follows: 


Case No. 1 

(a) Employee was promoted from CAF-11, $3800, to CAF-12, $4600, Oct. 16, 
1942; (b) He was placed on leave without pay to enter the armed forces May 
26, 1943; (c) While on military leave without pay, his position was classified 
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at CAF-18, $5600, Nov. 11, 1944. This was not a reallocation in the technical 
meaning of the word; that is, the CAF-12 allocation was not considered to 
have been made in error. Rather, the CAF-13 position, bearing the same title 
and located in the same spot organizationally as the CAF-12 position, was con- 
sidered as an outgrowth of the CAF-12 position with increased responsibility. 
(d) Employee met all conditions - mandatory restoration and was restored 
to the CAF-13 position on Nov. 23, 1 

Question 1: In restoring such employees to duty, (1) should they be restored 
at the entrance level of the higher grade, or (2) should they be restored in the 
higher grade at such step as would give them credit for all military service, or (3) 
at such step in the higher grade as would give them credit for all military service 
since the date of the beginning of the pay period in which the position was 
allocated to the higher grade? 

Question 2: Would your answer to Question 1 be the same if this employee 
had been restored to an entirely different CAF-13 position, even though the 
CAF-138 position which was an outgrowth of his CAF-12 position existed at the 
time he applied for restoration? 

Question $3: If the employee were restored Nov. 23, 1945, at $6440 (the second 
step of grade CAF-13) based on military service from May 26, 1943, would he 
be entitled to another step at the beginning of the next pay period following 
18 months of service from Nov. 23, 1945, or following 18 months of service from 
July 1, 1945—the date that the increase of one step would have been earned, 
based on service from May 26, 1943? 

eQuestion 4: If the employee were restored Nov. 23, 1945 at $6230 (the initial 
step of grade CAF-13), would he be entitled to a within-grade advancement at 
the beginning of the next pay period following 18 months of service from Nov. 1, 
1944—the effective date of the reclassification of his position to CAF-13? 


As it now appears that all of the increased responsibilities of the 
employee covered by Case No. 1 in fact did not attach to the position 
prior to the date the employee was inducted into the military service, 
the action of November 11, 1944, would not constitute a reallocation of 


the position occupied by him but, rather, created an entirely new po- 
sition, separate and apart therefrom. Accordingly, in answer to 
question 1 of case No. 1, upon the present statement of facts, the 
change in compensation from $4,600 in CAF-12 to $5,600 in CAF-13 
constituted a promotion which was not effective until the date of the 
employee’s restoration to duty, 25 Comp. Gen. 228 [502], and as it 
was the equivalent of five within-grade increases, it eliminated from 
consideration all credit for service prior to that date, and any sub- 
sequent within-grade advances beyond the initial salary in CAF-13 
must rest upon service rendered in CAF-13, beginning with the date 
of his reinstatement. This also requires a negative answer to ques- 
tion 4 in case No. 1 instead of the affirmative answer given in the prior 
decision based upon the facts then assumed. 

As the former answer to question 4 (case No. 1) was based upon 
the same assumption as stated in answer to question 1 under the same 
case, namely, that the increased responsibility had, in fact, attached to 
the position prior to the employee’s entrance into the military service, 
and as that was not the situation in case No. 2, it now develops that the 
statement in the former decision that answers to questions 2 and 4 in 
case No. 1 were equally applicable to case No. 2 was not correct so far 
as concerned the answer to question 4. Your restatement of facts in 
case No. 1 now makes that case in all respects similar to case No. 2, and 
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the respective employees would be governed by the same rules with 
respect to credit for military service prior to the date of reemployment, 
as well as the waiting time required after reemployment for future 
within-grade advances. 


(B-59352) 


LEAVES OF ABSENCE—LUMP-SUM PAYMENTS—RATE AT WHICH 
PAYABLE 





The rule set forth in decision in 26 Comp. Gen. 9, respecting the rate of compen- 
sation to be used in computing lump-sum payments for leave under the act 
of December 21, 1944, to employees who were separated after the date of 
approval (May 24, 1946) of the Federal Employees Pay Act of 1946 (effective 
July 1, 1946) and whose unused annual leave covered a period extending 
beyond June 30, 1946, is for application not only to cases involving the right 
of election under the act of August 1, 1941, as amended, to receive payment 
for leave upon entering military service but, also, to all cases of separation 
after May 24, 1946. 

In the case of an employee separated from service in June, 1946, the lump-su, 
leave payment authorized by the act of December 21, 1944, is chargeable 
to the 1946 fiscal year appropriation available for such payment on the date 
of separation, regardless of the fact that a portion of the payment for 
leave extending beyond June 30, 1946, may be computed on the increased 
rates authorized by the Federal Employees Pay Act of 1946, effective July 1, 
1946, or that, for administrative reasons, payment is not made until after 
the beginning of the 1947 fiscal year. 

The lump-sum payment for leave authorized by the act of December 21, 1944, 
upon separation from service is not for computation on the basis of any 
and all compensation changes occurring in the interim between the date of 
separation and the expiration of the leave period to be considered in de- 
termining the amount of such payment, but on the basis of the employee’s 
rights under all applicable laws and regulations existing at the time of 
separation which would have affected his compensation had he remained 
in the service for the period covered by his leave. 

While an employee who was separated after May 24, 1946, the date of approval 
of the Federal Employees Pay Act of 1946, effective July 1, 1946, is entitled 
under the lump-sum leave payment statute of December 21, 1944, to have the 
lump sum reflect the compensation increases effected by the 1946 act for 
the portion of his leave extending beyond June 30, 1946, an employee who 
was separated prior to May 24 is not entitled to the benefit of such increases 
even though his unused leave would extend beyond June 30, because, at the 
time of separation, the increases were not authorized by statute. 26 Comp. 
Gen. 9, amplified. 

An administrative agency should not take any action to reopen or to adjust cases 
where it is believed underpayments were made under the provisions of the 
lump-sum leave payment statute of December 21, 1944, upon an employee’s 
separation from service, and all claims filed in an administrative office re- 
specting such underpayments should be transmitted to the General Account- 
ing Office for direct. settlement. 

The leave period covered by a lump-sum payment under the act of December 21, 
1944, not being “service,” the lump sum payable for the unused leave of an 
employee separated from service prior to the completion of the 12 or 18 months 
of service, as the case may be, necessary to entitle him to a within-grade 
advancement under section 402 of the Federal Employees Pay Act of 1945 
is for computation without regard to the advancement to which the employee 
might have been entitled had he not been separated until the expiration of 
his leave. 26 Comp. Gen. 9, amplified. 

Where, prior to date of separation, an employee has completed the requisite 
period of actual service, and has met all other conditions, for a within-grade 
advancement under section 402 of the Federal Employees Pay Act of 1945, 

the fact that, because such advancements are not effective until the beginning 






















































-—- wee eoartanwoctrtop > 


— —_-a iF 


DECISIONS OF THE COMPTROLLER GENERAL 1038 


of the next pay period following completion of the required period of service, 
the advancement was not actually received prior to separation would not 
preclude including it in the computation of the lump-sum payment under the 
act of December 21, 1944, for leave extending beyond the beginning of the 
next pay period. 


Comptroller General Warren to the Attorney General, August 8, 1946: 
I have your letter of July 16, 1946, reference A3-5, as follows: 


This office requests advice on the application of the decision of July 9, 1946, 
B-58777, [26 Comp. Gen. 9] dealing with the lump sum leave law: 

1. Does the decision apply only to those cases involving the act of August 1, 
1941 (election to receive payment for leave on going into the military service) or 
does it apply as well to any separation? This uncertainty arises from the use of 
the word “elect” in the submission from the Secretary of the Treasury. It has 
been held that the lump sum law allows no election in the nonmilitary separation 
ease. Contributing to the uncertainty, there is a reference in the last paragraph 
to several decisions, some of which have no connection with a military case. The 
decision therefore may have a more limited application than its general words 
justify, perticularly as there is no affirmative statement that it overrules nu- 
merous previous decisions reaching a contrary conclusion. Clarification is 
requested. 

2. Assuming that your answer is that the decision applies to all cases whether 
military or not, to what appropriation will the lump sum leave be charged if the 
employee's last active duty date was June 14? Shall the accumulated leave be 
paid proportionately for the remainder of June from the 1946 appropriation and 
the part extending into the fiscal year 1947 at the increased pay rates effective 
July 1, 1946 from the appropriation for the fiscal year 1947? 

8. The decision of July 9 appears to stress the date of May 24, 1946. The plain 
language of the 1944 statute, which leads to the conclusion of the decision, would 
appear not to require the restriction of the effective date of separation to any 
particular date so long as it was subsequent to December 21, 1944. On the con- 
trary, it provides that the lump sum payment should “equal the compensation 
that such employee would have received had he remained in the service until the 
expiration of the period of such annual or vacation leave.” Consequently, it can 
be argued that he is entitled to benefits of any pay change during the period of 
such annual or vacation leave. Hence, a separation prior to May 24 in which 
the annual leave carried over into July would involve payment for those days in 
July at the rate which became effective July 1. In other words, if, during the 
extended leave, the pay rates were increased, the employee should benefit just 
as he should suffer if the rates were reduced. This principle was followed prior 
to the lump sum leave law and it is believed the history of the legislation, as well 
as the quoted portion of the statute, contemplates such an application. Your 
decision on this point is requested. 

4. If the answer to the foregoing question permits the disregarding of the 
date of May 24, 1946, how far back may the changed procedure be applied— 
beyond July 1, 1945 when a different pay procedure was established? 

5. What steps are to be taken by the Department in cases which have already 
been acted upon prior to the issuance of your decision of July 9? Do we reopen 
the cases and administratively effect adjustments? To what past date may the 
Department take such corrective steps? If the Department is not authorized 
to reopen the cases, may the former employees file claims with the Department 
for differences for settlement in the Department or should they be submitted 
direct to the General Accounting Office? 

6. The reasoning of the decision of July 9 justifies a reopening of the question 
as to whether the employee is entitled to the benefits of any within grade promo- 
tion during the period of the extended leave in settlement for the lump sum leave. 
It would seem from the history of the legislation that the employee is entitled to 
same, the major purpose of the law being to relieve the pay rolls from carrying 
his name indefinitely until the expiration of the leave. As leave is synonymous 
with service and as the statute contemplates a lump sum payment to equal “the 
compensation that such employee would have received had he remained in the 
service until the expiration of the period of such annual or vacation leave,” it 
seems inescapable that he is entitled by law to all the incidents and benefits which 
would have accrued to him had he not left the service until his leave expired. 
Your decision is requested as to whether in computing the lump sum payment in 
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conformance with your ruling of July 9 and answer to this submission, we 
should allow credit for periodic within grade promotions occurring during the 
period of extended leave. 

7. If your answer allows periodic within grade promotions during the lump 
sum leave period, to what extent and over what period may the Department 
correct, retroactively, any such cases which have been settled on a different 
basis? 

In the decision of July 9, 1946, B-58777, 26 Comp. Gen. 9, referred 
to in your letter, there was considered the question presented by the 
Secretary of the Treasury, as follows: 

Advice is requested whether an employee of the Department now on leave 
without pay or in a pay status who elects, on or before June 30, 1946, to be paid 
in a lump sum under said Act [act of December 21, 1944, 58 Stat 845] is entitled 
to compensation with respect to any unexpired period of service on and after 
July 1, 1946, at the rate provided for in the Federal Employees’ Pay Act of 1946 


[Public Law 390, 79th Congress] or must be paid at the rate in effect at the date 
of separation. 


In answer thereto, it was held, quoting the syllabus: 


In consonance with the lump-sum leave payment statute of December 21, 
1944, providing that the lump sum shall equal the compensation that would 
have been received had the employee remained in the service until the expiration 
of his leave, the lump sum payable to employees who were separated after the 
date of approval (May 24, 1946) of the Federal Employees Pay Act of 1946 
(effective July 1, 1946) increasing basic rates of compensation, and whose unused 
annual leave covers a period extending beyond June 30, 1946, properly should 
reflect the compensation changes effected by the 1946 act for so much of the period 
as extends beyond June 30, 1946. Compare 24 Comp. Gen. 728; id. 768; 25 id. 185. 

The use of the word “elects” in the submission from the Secretary 
of the Treasury was not overlooked. However, no particular signifi- 
cance was attached thereto for the reason that it was understood the 
circumstances attending the separation of the employees under con- 
sideration involved no right of election under the provisions of the 
act of August 1, 1941, 55 Stat. 616, as amended, 56 Stat. 200. Further, 
even if such had been the case, there is perceived no basis for the appli- 
cation of a rule different from that stated in the said decision of July 
9, 1946, in computing the lump-sum payment in cases not involving 
the right of election under the act of August 1, 1941, as amended. 
Accordingly, in answer to question 1, you are advised that the rule 
stated in the decision of July 9, 1946, is for application in computing 
the lump-sum payment in all cases of separation after May 24, 1946— 
the date of approval of the Federal Employees Pay Act of 1946, 60 
Stat. 216, 

The right to the lump-sum payment authorized by the act of De- 
cember 21, 1944, 58 Stat. 845, accrues to an employee at the time of his 
separation from the service. Hence, the fiscal year appropriation 
available for payment of the lump sum upon the date of separation 
from the service is the only appropriation which properly may be 
charged with such payment, regardless of the fact that the period 
to be used in determining the amount of the payment extends into 
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the next fiscal year, or that, for administrative reasons, payment is 
not made until after the beginning of the next fiscal year. See 24 
Comp. Gen. 578, 583. Question 2 is answered accordingly. 

As stated in answer to question 2, above, the right of an employee 
to the lump-sum leave payment vests at the time of his separation from 
the service; and the 1944 statute contemplates payment thereof as of 
that time. Hence, if, as suggested in your letter, the language of the 
statute respecting the amount of the lump sum be viewed as permit- 
ting any and all compensation changes occurring in the interim be- 
tween the date of separation and the expiration of the period to be 
considered in determining the amount of the lump-sum payment it 
will be seen that, contrary to the plain intent of the statute, an em- 
ployee would have no vested right to a sum certain at the time of 
separation from the service. 

There has been found nothing in the language of the statute or 
in its legislative history from which it reasonably might be inferred 
the Congress intended that the amount of the lump-sum payment is 
dependent upon contingencies which might arise after the date of 
separation from the service. Rather, in order to give the fullest 
effect possible to the provision of the statute quoted in question 3, 
above, respecting the amount of the lump-sum payment—consistent 
with the requirement that such payment be made at the time of sep- 
aration from the service—it reasonably appears that the lump sum is 
to be computed on the basis of the employee’s rights at the time of 
separation under all applicable laws and regulations existing at that 
time which would have affected his compensation had he remained in 
the service for the period covered by his leave. 

In the light of the foregoing, you are advised, in answer to ques- 
tion 3, that an employee who was separated from the service after 
May 24, 1946—the date of approval of the Federal Employees Pay 
Act of 1946—but prior to July 1, 1946, the effective date of that act, 
would be entitled to the benefits of the increased rates provided there- 
in for any portion of the leave period extending beyond June 30, 
1946, since such rates actually were prescribed by a statute exist- 
ing at the time of separation although they were not effective until 
a later date. However, an employee who was separated from the 
service prior to May 24, 1946, would not be entitled to the benefit of 
such increased rates even though his unused leave would extend 
beyond July 1, 1946, because, at the time of separation, such rates 
were not authorized by statute. 

In view of the answer to question 3, no answer to question 4 is 
necessary. 
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With respect to the responsibility of the administrative office in 
cases of underpayments, it was stated in decision of July 4, 1944, 
24 Comp. Gen. 9, as follows: 

Where compensation is not paid currently to an employee, or where he is 

underpaid and such underpayment is not discovered until some time later, 
there is no requirement on the part of the administrative office to make such 
payment to the employee or to encourage the filing of a claim therefor. See 
23 Comp. Gen 398 (particularly answers to question 3, at page 401) ; also 23 id. 
721 (particularly answers to circumstances 2 and 5, at page 723). 
Hence, you are advised in answer to question 5, that no action should 
be taken by your Department to reopen or to adjust cases where it is 
believed underpayments were made under the provisions of the lump- 
sum leave payment act of December 21, 1944, and that all claims filed 
in your office respecting such underpayments should be transmitted 
to the Claims Division of the General Accounting Office for direct 
settlement. 

Subsection (b) of section 7 of the Classification Act of 1923, as 
amended by section 402 of the Federal Employees Pay Act of 1945, 
59 Stat. 299, authorizes within-grade promotions, if employees other- 
wise are entitled thereto, at the beginning of the next pay period fol- 
lowing the completion of “each twelve months of service” or “each 
eighteen months of service,” depending upon the grade held. It is 
settled that the period covered by the lump-sum payment is not “serv- 
ice.” Consequently, an employee who is separated from the service 
prior to the completion of the 12 or 18 months of “service”, as the 
case may be, clearly has not met the requirements of the statute author- 
izing within-grade advancements and therefore, at the date of separa- 
tion—when his rights in the matter become fixed—he is not entitled to 
the within-grade salary advancement. Accordingly, in line with the 
reasons stated in answer to question 3, supra, the lump sum in such case 
is required to be computed without regard to the within-grade salary 
advancement which might have been payable had the employee not 
been separated. Of course, where, prior to the date of separation, 
an employee has completed the requisite period of actual service and 
all other conditions of the statute and applicable regulations have been 
met, the mere fact that by reason of the provision in section 7 (b) of 
the Classification Act of 1923, as amended, supra, postponing the effec- 
tive date of the within-grade salary advancement until “the beginning 
of the next pay period” following the completion of such period of 
service, he did not actually receive the advance prior to the separa- 
tion would not preclude including it in the computation of the lump 
sum. In other words, where an employee’s right to an increase in 
compensation had become completely vested at the date of separation, 
it is immaterial that such increase is effective as of a later date. Ques- 
tion 6 is answered accordingly. 
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In view of the answer to question 5, no answer to question 7 appears 
necessary. 


(B-58623) 


PAY—ACTIVE DUTY—NAVAL AND MARINE CORPS RESERVE OFFI- 
CERS—DURING HOSPITALIZATION, ETC., AFTER RELEASE FROM 
ACTIVE DUTY 


Officers of the Naval Reserve and the Marine Corps Reserve who, subsequent to 
release from active duty, are ordered to “active duty” for medical treatment, 
hospitalization, etc., and possible consideration for retirement, are not 
“employed on active duty” within the meaning of section 7 of the Naval 
Reserve Act of 1938, so as to be entitled to active-duty pay and allowances 
thereunder during such period of hospitalization, etc. 


Acting Comptroller General Yates to the Secretary of the Navy, August 12, 1946: 
There has been considered your letter of June 15, 1946, as follows: 


The Navy Department is concerned with respect to the status of a limited 
number of officers of the Naval and Marine Corps Reserve who have been, or 
may be released from active duty, and who may be suffering from service-con- 
nected disabilities requiring hospitalization and/or possible consideration for 
the benefits of retirement proceedings. When such disabilities are discovered, 
and necessary administrative action taken prior to the date an officer goes to 
inactive duty (expiration of terminal leave), no injustice results. 

When the disability is not discovered prior to this time (as when review of 
chest X-ray film in Bureau of Medicine and Surgery discloses a condition requir- 
ing treatment, further observation and report), or when through error or lack 
of time an officer goes to inactive duty before his terminal leave has been can- 
celled and he has been ordered to continue treatment, previous rulings of your 
office preclude the assignment of such an officer to an active duty status for 
the purpose of hospitalization, treatment and report, and such subsequent action 
looking toward retirement as may be indicated. 

In the instances such as above, I feel that the government has a moral obli- 
gation to ensure that the officers concerned are afforded full opportunity for 
necessary treatment, observation and report, and the advantages of such retire- 
ment proceeding as may be appropriate. 

Therefore, it is requested that, if possible, you authorize active duty pay where 
this Department issues active duty orders for this purpose, waiving the require- 
ment for physical fitness for active duty. * * 


The Naval Reserve, as now constituted, was established by the Naval 
Reserve Act of 1938, 52 Stat. 1175, and under section 2 of that act a 
Marine Corps Reserve was established under the same provisions in 
all respects (except as may be necessary to adapt said provisions to 
the Marine Corps) as those contained in the act, or which might there- 
after be enacted, providing for the Naval Reserve. 

Authority for ordering members of the Naval Reserve and, by as- 
similation, members of the Marine Corps Reserve to active duty is 
contained in section 5 of the said Naval Reserve Act of 1938, as amend- 
ed by the act of August 4, 1942, 56 Stat. 739, which provides: 

Any member of the Naval Reserve, including those on the honorary retired 
list created by section 309, title III, of this Act, or who may have been retired, 
may be ordered to active duty by the Secretary of the Navy in time of war or 
when in the opinion of the President a national emergency exists and may be 
required to perform active duty throughout the war or until the national emer- 


gency ceases to exist; but in time of peace, except as otherwise provided in this 
Act, he shall be ordered to or continued on active duty with his own consent only: 
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Provided, That the Secretary of the Navy may release any member from active 
duty either in time of war or in time of peace. 


Section 7 of such act, 52 Stat. 1176, authorizes for Reserve officers 
“when employed on active duty” the same pay and allowances as au- 
thorized for officers of the Regular Navy. 

Previous decisions of this office denying active duty pay and allow- 
ances for members of the Reserve who were ordered to active duty for 
the purpose of hospitalization, medical treatment or for consideration 
for retirement, etc., have been based on the premise that the said Naval 
Reserve Act of 1938 contemplated an assignment to active duty, with 
pay and allowances, only of those member of the Reserve who are 
physically qualified therefor and that clearly it did not contemplate 
such assignment to “active duty” for hospitalization, etc., of members 
who by reason of their physical condition were not expected to, and 
probably could not, perform active duty. See 21 Comp. Gen. 781, and 
decision of June 19, 1942, B-25296. Cf. Morrow v. United States, 
65 C. Cls. 35, and 22 Comp. Gen. 158. That a like view of the matter 
has been taken by the Navy Department is shown by the report dated 
March 16, 1948, from the Secretary of the Navy to the Chairman of 
the Committee on Claims, United States Senate, on the bill S. 426 
for the relief of Major George E. Golding, U. S. Marine Corps Re- 
serve, quoted in report No. 236 of the Senate Committee on Claims, 


78th Congress, First Session, to accompany such bill, in part as 
follows: 


While the orders of November 4, 1941, used the words “assigned to active 
duty” it appears that Major Golding has not actually performed, and probably 
could not perform, active-duty within the meaning of section 7 of the Naval 
Reserve Act of 1938 providing for active-duty pay and allowances for officers 
of the Marine Corps Reserve “when employed on active duty with pay or when 
employed in authorized travel to and from such duty.” 

In a decision of the Assistant Comptroller General of the United States, 
B-25296, dated June 19, 1942, it was held that: “payment of active-duty pay and 
allowances to Major Golding under the orders of November 4, 1941, was un- 
authorized. Active-duty pay and allowances are contemplated of those members 
of the Reserve who are physically capable of serving, that is, performing duty 
in the Navy in time of war or when in the opinion of the President a national 
emergency exists. Clearly the statute does not contemplate the assignment to 
active duty of those members who are known to be physically incapable of per- 
forming duty.” 

Major Golding was ordered to active duty for the sole purpose of establishing 
the origin of his disability and determining his right to be placed upon the re- 
tired list. 

The act of October 30, 1941, Public Law 287, providing for pay and allowances 
to Reserve and retired personnel on active duty, provides as follows: 

“That officers and enlisted men of the Naval Reserve and Marine Corps Re- 
serve and retired officers and enlisted men of the Navy and Marine Corps who 
were ordered to active duty on or after September 8, 1939, contingent on physical 
qualification therefor, and who were found physically qualified, and reported 
for duty under such orders, shall be entitled to active-duty pay and allowances 
and to transportation or mileage for the time and distances actually required to 
perform the necessary travel by the shortest usually traveled route from home 
to place of active duty, via the place of physical examination: Provided, That 
such personnel examined and found not physically qualified for active duty and 
who returned to the place designated in their orders shall be entitled only to 
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transportation or mileage from home to place of physical examination and 
return.” 

In view of the foregoing, the Navy Department recommends against enactment 
of the bill 8S. 426. 

It may be pointed out, moreover, that the ordering of Reserve 
officers to active duty under the circumstances here considered would 
be inconsistent in principle with the provisions of section 308 of the 
said Naval Reserve Act of 1938, 52 Stat, 1182, which provides that all 
officers of the Naval Reserve shall be examined physically once every 
four years, or oftener, and if found “not physically qualified for active 
service” they shall be honorably discharged or in the discretion of the 
Secretary of the Navy placed on the honorary retired list. And were 
the matter otherwise in doubt it would appear clearly to be resolved 
by the provisions of section 304 of the said Naval Reserve Act of 1938, 
52 Stat. 1181, which provides in part as follows: 

* * * Provided further, That Naval Reservists who become ill or contract 

disease in line of duty during the performance of active duty or training duty 
with or without pay shall be entitled, at Government expense, to such medical, 
hospital, or other treatment as is necessary for the appropriate treatment of 
such illness or disease until the disability resulting from such illness or disease 
cannot be materially improved by hospitalization or treatment, and to the neces- 
sary transportation and subsistence incident to such medical and hospital treat- 
ment and return to their homes when discharged therefrom: Provided further, 
That no treatment or hospitalization for such iliness or disease shall be con- 
tinued for more than ten weeks following discharge from active or training 
duty except on the approved recommendation of a board of medical survey, con- 
sisting of one or more medical officers of the Navy or on authorization of the 
Surgeon General of the Navy based on the certificate of a reputable physician 
that the illness or disease is a continuation of the illness or disease which was 
sustained or contracted during the period of active or ipining duty and that 
further benefit will result from continued treatment * * 
Provision is thus made for such medical and hospital treatment, with 
transportation and subsistence, as may be necessary after release from 
active duty when the reservist becomes ill or contracts disease in line 
of duty but no provision is made either specifically or by implication 
for the payment of pay and allowances during such treatment. Spe- 
cific provision having been made for such benefits, without pay, subse- 
quent to the reservist’s release from active duty, a formal reassignment 
to “active duty” for medical treatment, hospitalization, ete., would be 
in derogation of the statute in that respect and could not lawfully 
revive a pay status. As pointed out in the decision of February 18, 
1942, 21 Comp. Gen. 781, supra, had such pay provision been contem- 
plated by section 304, the Congress undoubtedly would have used apt 
language to effect such intention. 

For such reasons, this office would not be warranted in concluding 
that officers of the Naval Reserve and the Marine Corps Reserve who 
might be issued orders to active duty under the circumstances outlined 
in your letter would be “employed on active duty” within the mean- 
ing of section 7 of the Naval Reserve Act of 1938, supra, so as to entitle 
them to active duty pay and allowances. 
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(B-59542) 


SUBSISTENCE—PER DIEMS—TRAVEL OF CIVILIAN EMPLOYEE INCI- 
DENT TO DRIVING ARMY OFFICER IN PRIVATELY OWNED AUTO- 
MOBILE ON OFFICIAL BUSINESS 


Ordered travel performed by a civilian employee while driving the privately owned 
automobile of an Army officer traveling therein on official business at Gov- 
ernment expense may not be regarded as travel “on official business” within 
the meaning of section 3 of the Subsistence Expense Act of 1926, as amended, 
so as to entitle the employee to per diem in lieu of subsistence under said 
act during such travel. 


Acting Comptroller General Yates to Capt. K. E. McLaughlin, U. S. Army, 
August 12, 1946: 

There has been received by second indorsement dated July 29, 1946, 
your letter of June 14, 1946, requesting decision whether you are 
authorized to make payment on a voucher submitted therewith in 
favor of Johnnie R. Crump, chauffeur, CPC-—3, for a per diem allow- 
ance for the period 7:30 a. m., May 19, 1946, to 4 p. m., May 20, 1946, 
incident to duty performed by him in driving the privately owned car 
of Colonel John R. Hardin, CE, from Vicksburg, Mississippi, to New 
Orleans, Louisiana, and return. 

No orders directing Colonel Hardin to proceed from Vicksburg to 
New Orleans and return accompanied said voucher, but your letter 
indicates that he was ordered to perform the travel; that Mr, Crump 
was detailed to drive Colonel Hardin’s automobile to and from New 
Orleans; that Colonel Hardin did not return in his automobile but 
proceeded from New Orleans to Vicksburg by Government boat in 
accordance with his travel orders; and that he was paid $6.42, repre- 
senting an allowance at the rate of 3 cents per mile for the distance 
from Vicksburg to New Orleans on voucher No. 22749 of your June, 
1946, accounts. There was submitted with said voucher a copy of an 
Authorization For Travel dated May 17, 1946, authorizing travel by 
Mr. Crump, from Vicksburg to New Orleans and return, beginning on 
or about May 19, 1946, “For wenigeiney Duty, in connection with 
transporting official passengers,” in which a per diem allowance at 
the rate of $4.50 was prescribed. Mr. Crump has stated that he left 
Vicksburg at 7:30 a. m., May 19, 1946, and arrived at New Orleans at 
1 p. m., the same day; that he left New Orleans at 9 a. m., the follow- 
ing morning, and arrived at Vicksburg seven hours later. 

It is assumed that Colonel Hardin was properly paid a money allow- 
ance at the rate of 3 cents per mile under the provisions of the fourth 
paragraph of section 12 of the Pay Readjustment Act of 1942, 56 
Stat. 364, 365, authorizing the payment of such allowance “in lieu of 
transportation * * * in kind.” The allowance of 3 cents a mile 
is a commutation of all expenses of transportation and where an offi- 
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cer travels by privately owned automobile under the cited provisions 
of law the cost to the Government may not be increased by reason of 
the automobile having been operated by a person other than the officer 
performing the ordered travel. 

Section 3 of the Subsistence Expense Act of 1926, 44 Stat. 689, as 
amended, 5 U. S. C. 823, Supplement II, contains authority for pre- 
scribing a per diem allowance to civilian officers and employees of the 
Government only when they are “traveling on official business.” 
While the Authorization For Travel dated May 17, 1946, prescribed a 
per diem allowance for the travel involved, such travel was, as herein- 
before stated, performed for the purpose of driving Colonel Hardin’s 
privately owned car, while he (Colonel Hardin) was traveling therein 
at Government expense. Travel performed by a civilian employee 
under such circumstances may not be regarded as travel “on official 
business” within the meaning of the Subsistence Expense Act of 1926, 
supra, and, therefore, no right to per diem accrued to Mr. Crump for 
the travel so performed. 

Accordingly, payment on the voucher, which is retained in this office, 
is not authorized. 


(B-59747) 


OFFICERS AND EMPLOYEES—PROHIBITION AGAINST STRIKES 


The anti-strike provisions of section 401 of the Third Deficiency Appropriation 
Act, 1946, do not require that the affidavit for use in making payments of 
salaries under appropriations which are subject to such provisions contain 
an averment that the employee has not struck against the Government prior 
to the effective date of said act. 

Should the affidavits for use in making payments of salaries under appropriations 
which are subject to the anti-strike provisions of section 401 of the Third 
Deficiency Appropriation Act, 1946, not contain a statement in futuro, a new 
affidavit would be required each pay period; however, as such anti-strike 
provisions are applicable to appropriations for the fiscal year 1947, there is 
me Serre to the acceptance of an affidavit effective “during the fiscal year 
1 the g 

The prohibition in section 401 of the Third Deficiency Appropriation Act, 1946, 
against the use of appropriations or funds available for obligation during 
the fiscal year 1947. to pay the salary or wages of persons who engage in a 
strike against the Government or who are members of an organization of 
Government employees which asserts the right to strike against the Govern- 
ment, relates to Government employees whose salary or wages are payable 
directly from appropriated funds and does not extend to employees of Gov- 
ernment contractors. 

The prohibition in section 401 of the Third Deficiency Appropriation Act, 1946, 
against the use of appropriations or funds available for obligations during 
the fiscal year 1947 to pay the salary or wages of persons who are members 
of “an organization of Government employees” which asserts the right to 
strike against the Government is applicable to membership in any organiza- 
tion having for its purpose the welfare of, and the majority of whose voting 
membership is composed of, Government employees and is not limited in 
its application to membership in an organization composed exclusively of 
Government employees. 
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Acting Comptroller General Yates to the President, United States Civil Service 
Commission, August 13, 1946: 


I have your letter of August 5, 1946, as follows: 


In connection with the provisions in the several Appropriation Acts for the 
fiscal year 1947 regarding striking by government employees against the govern- 
ment of the United States, or asserting, or membership in an organization of 
government employees which asserts, the right to strike against the government, 
the Commission has received a letter dated August 5, 1946, a copy of which is 
attached, from Mr. Joseph A. Padway, General Counsel of the American Federa- 
tion of Labor, which contains certain comments regarding the administration of 
the provisions referred to. 

It will be noted that Mr. Padway desires an assurance that the affidavits 
required of government employees need make no reference to strikes against the 
government in the past, need make no commitment as to striking in the future 
beyond the period covered by the various appropriation laws, that no affidavit 
should be required of employees of private persons who may have contracts with 
the government and that the phrase “organization of government employees” 
means, and is intended to mean, an organization composed exclusively of govern- 
ment employees. 

Since these questions have to do with the use of appropriated funds the Com- 
mission does not believe that it is in a position to rule on these matters. The 
inquiries are therefore being forwarded to you with the request that you advise 
the Commission as to your decision in the matter so that the Commission may 
in turn inform Mr. Padway. 

It will be appreciated if you will also advise the Commission whether your 
office proposes to issue instructions and interpretations for the guidance of the 
agencies along the lines indicated by Mr. Padway. 


The copy of the referred-to letter from Mr. Padway requests con- 
currence in the following points: 


(1) That the affidavit need not and should not contain the statement that the 
government employee has not struck against the government of the United States 
in the past—that is, before the effective date of the various laws; 

(2) That the affidavit need not and should not contain the statement that the 
government employee will never strike against the government of the United 
States; that is, that the commitment as to future strikes should be limited to the 
period of the operation of the various appropriation laws; 

(3) That the law in no manner applies to the employees of private persons 
who may have contracts with the government; 

(4) That the phrase “organization of government employees” means, and is 
intended to mean, an organization composed exclusively of government employees. 


The so-called anti-strike provision, as it appears in section 401 of 
the Third Deficiency Act for 1946, approved July 23, 1946, Public 521, 
60 Stat. 631, provides as follows: 


Seo. 401. No part of any appropriation contained in this Act shall be used to 
pay the salary or wages of any person who engages in a strike against the Gov- 
ernment of the United States or who is a member of an organization of Govern- 
ment employees that asserts the right to strike against the Government of the 
United States, or who advocates, or is a member of an organization that advo- 
cates, the overthrow of the Government of the United States by force or violence: 
Provided, That for the purposes hereof an affidavit shall be considered prima facie 
evidence that the person making the affidavit has not contrary to the provisions 
of this section engaged in a strike against the Government of the United States, 
is not a member of an organization of Government employees that asserts the right 
to strike against the Government of the United States, or that such person does 
not advocate, and is not a member of an organization that advocates, the over- 
throw of the Government of the United States by force or violence: Pri 
further, That any person who engages in a strike against the Government of the 
United States or who is a member of an organization of Government employees 
that asserts the right to strike against the Government of the United States, or 
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who advocates, or who is a member of an organization that advocates, the over- 
throw of the Government of the United States by force or violence and accepts 
employment the salary or wages for which are paid from any appropriation 
contained in this Act shall be guilty of a felony and, upon conviction, shall be 
fined not more than $1,000 or imprisoned for not more than one year, or both: 
Provided further, That the above penalty clause shall be in addition to, and not 
in substitution for, any other provisions of existing law: Provided further, That 
the provisions of this section shall apply to all appropriations or funds available 
for obligation during the fiscal year 1947, however made available, if not hereto- 
fore made applicable (any exclusions made in any other Act excepted) to such 
appropriations or funds in the respects herein provided. 


By Departmental Circular No. 560, dated June 28, 1946, the Civil 
Service Commission prescribed the following form of affidavit for use 
in making payments of salaries under appropriations that are subject 
to such statutory provisions: 

, do hereby swear (or affirm) that I am not engaged 
in any strike against the Government of the United States and that I will not 
so engage while an employee of the Government of the United States; that I am 
not a member of an organization of Government employees that asserts the right 


to strike against the Government of the United States, and that I will not while 
a Government employee become a member of such an organization. 


(Signature of Employee or Appointee) 

With respect to point No. 1 hereinbefore quoted, it will be noted that 
the affidavit so prescribed does not contain any averment that the em- 
ployee has not struck against the Government prior to the effective 
date of the respective laws, and this office does not consider that such 
an averment is required by the above-quoted statutory provision. 

With respect to point No. 2, if the affidavits required of Government 
employees did not contain a statement in futuro, it would be necessary 
to require a new affidavit each pay period before the certifying officer 
could safely certify, as he is required to do, that the employment of the 
persons named on the pay roll is not prohibited by any provision 
of law limiting the availability of the appropriations involved. As 
the anti-strike provision is limited presently in its application to ap- 
propriations for the fiscal year 1947, there would be no objection to 
the acceptance of an affidavit with the words “during the fiscal year 
1947” inserted immediately before the semicolon in the form of affi- 
davit quoted above in the case of any employee who refuses to sign 
the affidavit in its present form. 

With respect to point No. 3, the prohibition in the statute is against 
the use of the appropriation to pay the salary or wages of persons who 
engage in a strike against the Government of the United States or 
who are members of an organization of Government employees that 
asserts the right to strike against the Government. This language 
clearly indicates that it relates to Government employees whose salary 
or wages are payable directly from appropriated funds and was not 
intended to be extended to the employees of private contractors who 
may be engaged upon Government contracts. 
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With respect to point No. 4, this office does not agree that the provi- 
sion referred to is limited in its application to membership in “an 
organization composed exclusively of Government employees,” as an 
organization which has a few members who are not Government em- 
ployees could still be an organization of Government employees within 
the meaning of that term as used in the statute. Accordingly, said 
term will be considered by this office as including all organizations 
having for their purpose the welfare of, and the majority of whose 
voting membership is composed of, Government employees. 

This office does not contemplate issuing any regulations, instructions, 
or voluntary interpretations with respect to the wording or use of 
affidavits to show compliance with the anti-strike provisions, the mat- 
ter as to the evidence on which the certifying officer relies in making his 
certificate as to the legality of the salary payments on rolls or vouchers 
which he certifies being his responsibility. See 20 Comp. Gen. 924. 


(B-57437) 


RESERVE OFFICERS OF PUBLIC HEALTH SERVICE—RETIRED PAY— 
DISABILITY OCCURRING PRIOR TO ENABLING STATUTE 


A reserve officer of the Public Health Service who was on active duty on the 
date of the act of November 11, 1943, section 8 of which, on and after said 
date, assimilated reserve officers of the Public Health Service to the disability 
retirement benefits authorized for commissioned officers of the Army of the 
United States by section 5 of the act of April 3, 1939, as amended, but who had 
been permanently disabled prior to November 11, 1943, is not entitled to 
retired pay under the assimilation provisions of the 1943 act upon reversion 
to an inactive status. 


Acting Comptroller General Yates to the Acting Administrator, Federal Security 
Administration, August 16, 1946: 


There has been considered your letter of April 19, 1946, as follows: 


I have the honor to solicit your decision with regard to the retirement of Senior 
Surgeon (R) John W. Brown, a former Reserve officer in the commissioned corps 
of the Public Health Service, under Public Law 184, 78th Congress. 

On October 27, 1941, Dr. Brown was called to active duty and appeared 
to be in good health as indicated by his medical record. On the 26th day of 
July, 1943, he suffered an acute cardiac accident which has totally and perma- 
nently disabled him since that time. From July 26, 1943, to March 81, 1944, in- 
clusive, he was granted sick leave on a month to month basis. On March 31, 
1944, he was relieved from active duty and placed on inactive duty. On the 
29th of July, 1944, Mrs. John W. Brown, the wife of Dr. Brown, acting on his 
behalf, addressed a letter to the Surgeon General, which was submitted as a 
formal request for retirement pay to Dr. Brown under the provisions of section 
211 (a) of Public Law 410, 78th Congress, and which was received by the 
Surgeon General on August 1, 1944. 

As Public Law 410, 78th Congress, became effective subsequent to Dr. Brown’s 
reversion to inactive status, it is believed that any right which Dr. Brown may 
ee sae retirement for disability would exist under section 8 of Public Law 
184, 

On April 4, 1946, the Retirement Board of the U. S. Public Health Service 
met to consider the retirement of Dr. Brown for disability. The board deter- 
mined that Dr. Brown was disabled from a disease incurred in line of duty 
and recommended the retirement of Dr. Brown as of April 1, 1944, subject to the 
provisions of the Uniform Retirement Act of 1930 (46 Stat. 253), thereby making 
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the retirement effective as of May 1, 1944. However, due to several questions 
which have arisen, no payments of retired pay have yet been made. The 
questions upon which your decision is solicited are. as follows: 

1. In view of the fact that Dr. Brown reverted to an inactive status on March 
31, 1944, is the Public Heatlh Service authorized to retire Dr. Brown under the 
provisions of Public Law 184, 78th Congress? 

2. In the event that your answer to question 1 is in the affirmative: 

(a) Is the Public Health Service authorized to retire Dr. Brown retroactively 
to May 1, 1944; or 

(b) In view of the fact that Dr. Brown’s application for retirement was not 
received by the Public Health Service until August 1, 1944, is the Public Health 
Service authorized to retire him retroactively only to September 1, 1944; or 

(c) Is the Public Health Service only authorized to retire Dr. Brown pro- 
spectively from the date that final administrative action was taken by the 
Retirement Board? 

(3) (a) In the event that your answer to question 2 (a) is in the affirmative, 
are the funds appropriated to the Public Health Service by Public Laws 135 and 
373, 78th Congress, and Public Law 124, 79th Congress, available for making 
retroactive payments of retired pay from May 1, 1944 to date; or 

(b) In the event that your answer to question 2 (a) is in the negative, but to 
question 2 (b) is in the affirmative, are the funds appropriated to the Public 
Health Service by Public Law 378, 78th Congress, and Public Law 124, 79th Con- 
gress, available for making retroactive payments of retired pay from September 
1, 1944, to date? 

4. If Dr. Brown is otherwise entitled to retirement for disability under section 
8 of Public Law 184, 78th Congress, would the rate of retired pay be 75 per centum 
of the pay received by Dr. Brown at the time he reverted to an inactive status? 


Section 8 of Public Law 184 approved November 11, 1943, 57 Stat. 
588, 589, referred to in your letter, provides in part as follows: 


Sec. 8. (a) For the purposes of this section— 

(1) the term “full military benefits” means all rights, privileges, immunities, 
and benefits provided under any law of the United States in the case of com- 
missioned military and naval personnel of the United States (including their 
surviving beneficiaries) on account of active military or naval service, including, 
but not limited to, burial payments in the event of death, six months’ pay in case 
of death, veterans’ compensation and pensions and other veterans’ benefits, re- 
tirement, including retirement for disability, the rights provided under the 
Soldiers’ and Sailors’ Civil Relief Act, as amended, the National Service Life 
Insurance Act, as amended, travel allowances, including per diem allowances 
for travel without regard to repeated travel between two or more places in the 
same vicinity, allowances for uniforms, exemption of certain pay from Federal 
income taxation, and other benefits, privileges and exceptions under the Internal 
Revenue laws; 

(2) the term “limited military benefits” means full military benefits, except 
veterans’ compensation and pensions and other veterans’ benefits, and eligibility 
under the National Service Life Insurance Act, as aménded. 

(b) Beginning with the date of enactment of this Act, commissioned officers of 
= cae Health Service, regular and reserve (including their surviving bene- 

ciaries)— 

(1) in time of war, shall be entitled to limited military benefits with respect 
to all active service in the Public Health Service; 

(2) while such officers are detailed for duty with the Army, Navy, or Coast 
Guard, shall be entitled to full military benefits with respect to such duty; 

(3) while such officers are serving outside the continental limits of the United 
States or in Alaska in time of war, shall be entitled to full military benefits with 
respect to such service. 


Prior to the said act of November 11, 1943, 57 Stat. 588, reserve officers 
of the Public Health Service were not entitled to “retirement for dis- 
ability” incident to disability incurred in line of duty from disease or 
injury while employed on active duty. Section 8 of the act of Novem- 
ber 1, 1943, supra, extended to reserve officers of the Public Health Serv- 
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ice, effective November 11, 1943, “all rights, privileges, immunities, and 
benefits provided under any law of the United States in the case of com- 
missioned military and naval personnel of the United States,” includ- 
ing, inter alia, “retirement for disability.” While the 1943 act was 
repealed by section 212 of the Public Health Service Act of 1944, Public 
Law 410, approved July 1, 1944, 58 Stat. 689, section 612 thereof, 58 
Stat. 720, provides that the repeal of the various acts—including the 
1943 act—shall not affect any right accruing or accrued before such 
repeal and all rights under the repealed statutes shall continue and may 
be enforced in the same manner as if such repeal had not been made. 
Hence, as stated in your letter, Dr. Brown’s rights, if any, to receive 
retirement pay under the conditions set forth in your letter are for de- 
termination under the provisions of section 8 of the act of November 11, 
1943, supra. 

While section 8 of the said act granted commissioned officers of the 
Public Health Service, regular and reserve, certain “military benefits,” 
and defined such benefits as all rights, privileges, etc., provided under 
any law of the United States in the case of “commissioned military and 
naval personnel,” considerable doubt arose as to whether the benefits 
sought to be conferred by the 1943 act were those authorized exclusively 
for the Army, those authorized exclusively for the Navy, or those au- 
thorized for both the Army and Navy. However, section 212 of the 
Public Health Service Act of 1944, 58 Stat. 689, expressly defines “mili- 
tary benefits” as including all rights, privileges, etc., provided under 
any law for “commissioned officers of the Army.” In that connection, 
in a decision of May 18, 1945, B-46799, 24 Comp. Gen. 822, it was stated 
with respect to the burial expenses authorized under the 1943 act for 
commissioned officers of the Public Health Service, as follows: 


* * * the primary purpose of the referred-to change in language between 
that appearing in section 212 (a) (1) of the 1944 act and that in section 8 (a) (1) 
of the 1943 act was not to effect a material modification of the “military benefits” 
theretofore authorized under the said section 8 (a) (1) for commissioned officers 
of the Public Health Service, but, rather, such change appears to have been made 
for the express purpose of clarifying the character of those benefits and to avoid the 
ambiguous phraseology contained in the 1943 act. Hence, whatever doubt might 
have existed respecting the extent of the “military benefits” authorized under 
the provisions of the repealed statute, such doubt would seem to have been removed 
by the express provision in the 1944 act that “military benefits” are the rights, 
privileges, immunities, etc., authorized for “commissioned officers of the Army.” 
Accordingly, it reasonably appears that, generally, under either the 19438 act or the 
1944 act, the “military benefits” authorized for commissioned officers of the Public 
Health Service are the rights, etc., provided by law for commissioned officers of 
the Army, excepting, of course, such benefits as are authorized for naval personnel 
and which expressly have been made applicable by other statutory authority to 
commissioned officers of the Public Health Service—such as was provided by 
section 6 of the act of October 27, 19438, 57 Stat. 582, 583, with regard to loss, dam- 
age, or destruction of personal property of such officers when serving with the 
Navy. See decision of March 8, 1945, B-45178, 24 Comp. Gen. 664. Consequently, 
the deaths of the officers here involved having occurred subsequent to the enact- 
ment of the said act of November 11, 1943, the authorized burial expenses payable 
by the United States in each case are the amounts authorized under existing law 
for commissioned officers of the Army. 
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The conclusion reached in the said decision with respect to the bene- 
fits authorized by the act of November 11, 1943, would appear equally 
for application in the present case. That is to say, a reserve officer 
of the Public Health Service who served on active duty at any time 
during the period November 11, 1943 to June 30, 1944, and who was 
released therefrom prior to July 1, 1944, for disability incurred in 
line of duty would be entitled, in a proper case, to the retirement pay 
authorized for reserve officers of the Army of the United States. 

Section 5 of the act of April 3, 1939, 53 Stat. 557, as amended, 10 
U.S. C. 456, provides as follows: 

All officers, warrant officers, and enlisted men of the Army of the United 

States, other than the officers and enlisted men of the Regular Army, if called 
or ordered into the active military service by the Federal Government for ex- 
tended military service in excess of thirty days, other than for service with the 
Civilian Conservation Corps, and who suffér disability or death in line of duty 
from disease or injury while so employed shall be deemed to have been in the 
active military service during such period and shall be in all respects entitled 
to receive the same pensions, compensation, retirement pay, and hospital benefits 
as are now or may hereafter be provided by law or regulation for officers 
and enlisted men of corresponding grades and length of service of the Regular 
Army, including for their dependents the benefits of section 9038 of this title, as 
amended. 
The said act of April 3, 1939, as amended, 53 Stat. 1079, being silent 
as to the agency empowered with its administration, the President 
by Executive Order No. 8099 dated April 28, 1939, as amended by Ex- 
ecutive Order No. 8461, dated June 28, 1940, provided that the ad- 
ministration of the act shall be placed in the Veterans’ Administra- 
tion, with the proviso that the Secretary of War, or his designee, shall 
determine all questions of eligibility for the benefits thereof, including 
all questions of law and fact relating to such eligibility, in accordance 
with the standards provided by law or regulation for regular Army 
personnel. 

As pointed out above, on July 26, 1943 when Dr. Brown suffered 
the “acute cardiac accident” which, you state, has totally and per- 
manently disabled him since that time, no statutory authority existed 
for the payment of retirement pay to reserve officers of the Public 
Health Service who suffered disability from disease or injury incurred 
in line of duty. Consequently, if Dr. Brown is to receive the retire- 
ment pay authorized under section 5 of the act of April 3, 1939, supra, 
it is necessary that either section 8 of the act of November 11, 1948, 
57 Stat. 588, 589, or section 5 of the 1939 act, be viewed as being ap- 
plicable to cases involving Public Health Service officers where the 
disability is determined to have existed prior to the effective date of 
the said 1943 statute. However, in view of the provision in section 8 
of the act of November 11, 1943, that reserve officers of the Public 
Health Service shall be entitled to “retirement for disability”—one 
of the “military benefits” authorized therein—“Beginning with the 
754496—48——10 
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date of enactment of this Act,” it seems reasonably clear that such pro- 
vision was not intended to have any retroactive application. The legal 
effect of such provision, insofar as concerns a reserve officer’s right to 
retirement for disability, is the same as though section 5 of the 1939 
act had been amended, effective November 11, 1943, to include within 
its provisions reserve officers of the Public Health Service entitled to 
either full military benefits or limited military benefits, who were 
ordered to active duty on or after November 11, 1943, including those 
on active duty on that date, and who suffered disability from disease 
or injury in line of duty while employed on active duty. Thus, the 
right to retirement for disability of a reserve officer of the Public 
Health Service who was on active duty on November 11, 1943, but had 
been incapacitated prior to that date, would be the same as a reserve 
officer of the Army who was on‘active duty on April 3, 1939, but who 
was incapacitated prior to that date. -It will be noted that section 5 
of the act of April 3, 1939, is not by express terms or necessary impli- 
cation made retroactively effective so as to include reserve officers of the 
Army of the United States who actually were incapacitated before 
April 3, 1939. That the said section 5 is not retroactively effective 
appears to have been made abundantly clear by the passage of the act 
of September 26, 1941, 55 Stat. 733, authorizing the payment of retire- 
ment pay to reserve officers of the Army of the United States who 
were called or ordered to active duty in excess of 30 days or after 
February 28, 1925, and who were disabled from disease or injury con- 
tracted or received in line of duty. In explaining the purpose of the 
said act, the Committee on Military Affairs, House of Representatives, 
in report No. 833, to accompany H. R. 3484, which became Public Law 
262, approved September 26, 1941, stated with respect to section 5 of 
the act of April 3, 1939, as follows: 

The law cited (supra) provides for retirement pay and hospitalization for all 
Reserve officers and Reserve enlisted men disabled in line of duty since April 3, 
1989, date of enactment or in the future. Therefore, it is the opinion of your 
committee, that like provisions should be enacted for those unfortunate Reserve 
officers who are disabled from disease or injury while similarly employed by the 
Federal Government prior to the enactment of Public Law No. 18 (Italics 
supplied. ) 

Also, attention is invited to the administrative interpretation placed 
by the Secretary of the Navy upon section 4 of the Naval Aviation 
Personnel Act of 1940, approved August 27, 1940, 54 Stat. 864, which is 
substantially similar to section 5 of the act of April 3, 1939, in that it 
grants Naval Reserve officers, etc., who are called or ordered to active 
duty in excess of 30 days and who suffer disability in line of duty while 
so employed, the retirement pay, etc., authorized for officers of the 
Regular Navy. See 23 Comp. Gen. 700. In that case, it appears that 
a Naval Reserve officer, while serving on active duty, was admitted to 
a naval hospital on August 25, 1940—two days prior to approval of 
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the said act of August 27, 1940—with the diagnosis “Tuberculosis, 
Pulmonary, Chronic, Active”; that the officer was continued on active 
duty for further treatment, and that on November 6, 1941, a Naval 
Retiring Board found that the officer was incapacitated for active duty 
by reason of the disease referred to and that the incapacity existed 
prior to August 27, 1940. The record of the proceedings of the Naval 
Retiring Board was transmitted to the Secretary of the Navy on 
December 30, 1941, and by him laid before the President with the rec- 
ommendation that “no action be taken in view of the fact that this 
incapacity existed prior to August 27, 1940” and that consequently he 
was not entitled to the benefits of section 4 of the act of August 27, 
1940. Thereafter, the said act of August 27, 1940, was amended by 
the act of October 10, 1942, 56 Stat. 780, to be retroactively effective to 
September 8, 1939, so as to include cases such as that above referred to. 

In view of the foregoing and since Dr. Brown’s incapacity existed 
prior to the effective date of section 8 of the act of November 11, 1943, 
which, in effect, granted reserve officers of the Public Health Service 
the benefits of section 5 of the act of April 3, 1939, this office would 
not be warranted in authorizing the payment of retirement pay to Dr. 
Brown under the circumstances set forth in your letter. 


(B-59806) 


LEAVES OF ABSENCE—LUMP-SUM PAYMENTS—STATUTORY REQUIRE- 
MENT AS AFFECTING GRANT OF LEAVE WITHOUT PAY; INCLUSION 
OF WITHIN-GRADE ADVANCEMENT 


Where an employee had been given the required written notice of her separation 
from the service as of a certain day, because of a reduction in force, but, prior 
to actual separation, the notice of separation purportedly was amended so 
as to extend the date of separation for an additional period of leave without 
pay, the lump-sum payment for leave authorized by the act of December 21, 
1944, upon separation from the service is for computation over the period 
immediately following the date of separation designated in the original 
notice and not over the period following such additional leave without pay. 
(Overruled by 26 Comp. Gen. 331.) 

Where all the conditions precedent to a within-grade advancement under section 
402 of the Federal Employees Pay Act of 1945 had been met on or before the 
date of separation stipulated in an employee’s 30-day advance notice of sepa- 
ration because of a reduction in force, such advancement may be considered 
in the computation of the lump-sum payment for leave-under the act of 
December 21, 1944. 


Acting Comptroller General Yates to Ralph L. Temple, Civilian Production 
Administration, August 16, 1946: 


I have your letter of August 7, 1946 (AA-1-RLT) as follows: 


There has been submitted to me for certification the attached payroll voucher 
covering lump sum payment due Viola M. Woodward. 

Your decision as to this voucher being proper for certification is respectfully 
requested in view of the facts as herein set forth. 

On February 27, 1946, Viola Woodward was given a reduction in force notice 
effective c.o.b. March 31, 1946. Prior to March 31, 1946, Miss Woodward elected 
to be placed on furlough for a period of ninety days immediately following last 
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day of active duty, which was to be March 31, 1946. On March 26, 1946, Miss 
Woodward was notified that reduction in force notice dated February 27, and 
effective March 31, 1946, was amended so as to place her on furlough after last day 
of active duty (March 31) and advising that she would be separated on the last 
day of furlough which would be June 29, 1946 (see copy of March 26, 1946, 
notice attached). 

On March 31, 1946, Miss Woodward had sixty-three hours accumulated and 
accured annual leave to her credit. Miss Woodward was placed in LWOP 
status on April 1, 1946, through c.o.b. June 29, 1946, at which time she was 
separated by proper journal action. 

On March 31, 1946, the effective date of the original reduction in force 
notice, Miss Viola M. Woodward’s grade was CAF-4, $2,166.00 On April 7, dur- 
ing the furlough period and while on LWOP, Miss Woodward was given a 
“periodic” pay increase and journal action was processed changing her grade 
CAF-4, $2,230.00, effective April 7. 

Miss Woodward was separated as above stated at c.o.b. June 29, 1946, at grade 
CAF+4, $2,230.00, with sixty-three hours annual leave for which the attached 
payroll is in payment, and is based on sixty-three hours at $2,544.48 in accord- 
ance with Public Law 390, 79th Congress, known as Federal Employee’s Pay 
Act of 1946, also in line with your decision B-58777, July 9, 1946 [26 Comp. 
Gen. 9]. 

Had Miss Woodward been separated c.o.b. March 31, she would have been paid 
a lump sum of $65.60 gross, based on sixty-three hours at $2,166.00, or $21.25 
less than the amount of the attached voucher. 

It is for note that due to the furlough there is involved one holiday (July 4), 
a within-grade promotion, and the 1946 Pay Act increase, which would not have 
otherwise entered into the transaction. 

In summary, the above facts show the employee was given a thirty day notice 
of involuntary separation due to necessary reduction in force, and that prior 
to the separation date established by this thirty day notice, the employee exer- 
cised an option to be placed on a ninety day furlough beginning at the expiration 
date of the thirty day advance notice. The proposed date of separation was 
advanced accordingly. 

I defer certification of this voucher in view of your decision of August 24, 
1945, B-51797, 25 Comp. Gen. 228, quote: “It may be stated as the view of this 
office that leave of absence without pay may not be granted for any period sub- 
sequent to the expiration of the period of advance notice of separation because 
of reduction in force for the purpose of enabling an employee to seek other 
Federal employment or for any other purpose.” (Italics supplied.) 

Also, your decision of January 11, 1945, B—46683, 24 Comp. Gen. 511, quote; 
“* * * it may be stated that the last day of active service of an employee 
receiving a lump sum payment for leave will be the date of separation from the 
service and any period between that date and the date of reemployment, either 
in the same or a different agency, must be regarded as a break in service for the 
purpose of determining rights to within-grade promotions, transfer of sick 
leave and reemployment benefits. * * *” 

Your decision of January 23, 1946 [1945], B-47112, 24 Comp. Gen. 549 quote: 
“The last day of active duty on or after December 21, 1944, of employees who 
receive a lump-sum payment for accumulated and current accrued leave under 
the act of December 21, 1944, 58 Stat. 845, Public Law 525, is the date of separation 
from the service, and the period thereafter over which the leave is computed is 
not to be regarded as service.” 

Owing to the existing general practice among Government agencies of granting 
furloughs to employees after being given reduction in force notices, notwith- 
standing decisions above quoted, I am required to either certify attached voucher 
or submit it to you for instructions. 

As we have several lump sum payments pending that are in the same category 
and employees are demanding payment, early consideration as possible will be 
appreciated. 


In 24 Comp. Gen. 511, it was held, quoting from the syllabus: 


The provisions of the act of December 21, 1944, respecting lump-sum payments 
for accumulated and current accrued annual or vacation leave upon separation 
from service, are mandatory, and terminal annual or vacation leave may not be 
granted immediately prior to separation from service in any case where it is 
known in advance that an employee is to be separated from service. 
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An exception to the above stated rule was authorized in 25 Comp. 
Gen. 82, quoting from the syllabus: 


Notwithstanding the mandatory provisions of the lump-sum leave payment 
statute of December 21, 1944, in connection with which it has been held that 
annual leave may not be granted immediately prior to separation, annual leave 
may be granted to employees during the period of advance notice of separation 
of a specific length of time to which they are entitled under a law or statutory 
regulations (such as the regulations of the Civil Service Commission with respect 
to employees’ retention preference rights under sections 12 and 14 of the Veterans’ 
Preference Act of 1944), where it is impracticable to retain the employees upon 
active duty during such period. 


In 25 Comp. Gen. 228, it was held, quoting from the syllabus: 


Inasmuch as the purpose and intent of the act of December 21, 1944, with re- 
spect to employees being separated from service is to remove the employees from 
the rolls and to make payment in a lump sum for any unused annual leave, it is 
the view of this office that leave without pay may not be granted an employee for 
any period subsequent to the expiration of the period of advance notice of sepa- 
ration because of reduction in force, for the purpose of enabling him to seek other 
Federal employment or for any other purpose. 

The requirement in the Civil Service Regulations for 30 days’ notice 
upon reduction of force upon which the decisions in 25 Comp. Gen. 
82 and 228 were based is retained in the latest revision of the Civil 
Service Regulations. See Federal Personnel Manual R3-42, dated 
December 6, 1945. 

When proper advance notice of separation because of a reduction 
in force has been issued to an employee, it would be inconsistent there- 
with to extend the date of separation for an additional period of leave 
without pay ; also, such an extension would be contrary to the purpose 
and intent of the Lump Sum Leave Act, namely, to clear the Govern- 
ment records of employees who are not expected to return to a duty 
status. Accordingly, there appears justified the conclusion in this case 
that the rights of the involved employee with respect to a lump-sum 
leave payment became fixed as of March 31, 1946. The 63 hours of 
annual leave computed over the period immediately following March 
31, 1946, would not extend beyond July 1, 1946; hence, there is no 
basis for taking into consideration the salary increases effective July 
1, 1946. 

With respect to the inclusion of within-grade advances in the lump- 
sum leave payment, it was held in decision of August 8, 1946, B-59352, 
26 Comp. Gen. 102, as follows: 

Subsection (b) of section 7 of the Classification Act of 1923, as amended by 
section 402 of the Federal Employees Pay Act of 1945, 59 Stat. 299, authorizes 
within-grade promotions, if employees otherwise are entitled thereto, at the be- 
ginning of the next pay period following the completion of “each twelve months 
of service” or “each eighteen months of service,” depending upon the grade held. 
It is settled that the period covered by the lump-sum payment is not “service.” 
Consequently, an employee who is separated from the service prior to the com- 
pletion of the 12 or 18 months of “service,” as the case may be, clearly has not 
met the requirements of the statute authorizing within-grade advancements and 


therefore, at the date of separation—when his rights in the matter become fixed— 
he is not entitled to the within-grade salary advancement. Accordingly, in line 
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with the reasons stated in answer to question 3, supra, the lump sum in such case 
is required to be computed without regard to the within-grade salary advance- 
ment which might have been payable had the employee not been separated. Of 
course, where, prior to the date of separation, an employee has completed the req- 
uisite period of actual service and all other conditions of the statute and appli- 
cable regulations have been met, the mere fact that by reason of the provision in 
section 7(b) of the Classification Act of 1923, as amended, supra, postponing the 
effective date of the within-grade salary advancement until “the beginning of the 
next pay period” following the completion of such period of service, he did not 
actually receive the advance prior to the separation would not preclude including 
it in the computation of the lump sum. In other words, where an employee's 
right to an increase in compensation had become completely vested at the date 
of separation, it is immaterial that such increase is effective as of a later 
date. * *. * 


While it is stated that this employee was given a within-grade ad- 
vance effective April 7, 1946, presumably the beginning of a pay 
period, you fail to state just when the required waiting period and 
the other requirements of the within-grade promotion statute were 
met. In view of the above decision of August 8, 1946, if all conditions 
precedent to a within-grade advance had been met on March 31, 1946, 
such advance may be given effect in the computation of the lump-sum 
leave payment for accrued leave. 

In the light of the foregoing, the submitted voucher may not be 
certified for payment. 

The voucher is returned herewith. 


(B-58950) 


COMPENSATION—DOUBLE—RETIRED OFFICERS EMPLOYED BY NAVY 
OFFICERS’ MESSES 
A person employed by a Navy officers’ mess ashore (open or closed) is to be 
regarded as “holding a civilian office or position * * * under the United 
States Government” within the meaning of section 212 of the act of June 30, 
1932, as amended, limiting to $3,000 per annum the combined rate of retired 
pay and civilian compensation, and, therefore, a retired officer—not otherwise 
excepted from operation of the statute—receiving retired pay and also civilian 
compensation as a Navy officers’ mess employee either from appropriated 


funds or nonappropriated mess funds is subject to the restrictions of the 
statute. 


Assistant Comptroller General Yates to the Secretary of the Navy, August 19, 
1946: 

There has been considered your letter of June 27, 1946, requesting 
decision as to whether the restriction imposed on total compensation 
by section 212 of the act of June 30, 1932, 47 Stat. 406, as amended 
by section 3 of the act of July 15, 1940, 54 Stat. 761, 5 U.S. C. 59a, is 
applicable in determining the pay status of retired officers employed 
in civilian capacities by commissioned officers’ messes ashore (open 
or closed), operated under regulations issued by the Navy Depart- 
ment, in cases where the civilian compensation is paid (1) from appro- 


priated funds, and (2) from unappropriated mess funds. 
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The said section 212, as amended, is as follows: 


(a) After June 30, 1932, no person holding a civilian office or position, ap- 
pointive or elective, under the United States Government or the municipal gov- 
ernment of the District of Columbia or under any corporation, the majority of 
the stock of which is owned by the United States, shall be entitled, during the 
period of such incumbency, to retired pay from the United States for or on 
account of services as a commissioned officer in any of the services mentioned in 
Title 87, at a rate in excess of an amount which when combined with the annual 
rate of compensation from such civilian office or position, makes the total rate 
from both sources more than $3,000; and when the retired pay amounts to or 
exceeds the rate of $3,000 per annum such person shall be entitled to the pay 
of the civilian office or position or the retired pay, whichever he may elect. As 
used in this section, the term “retired pay” shall be construed to include credits 
for all service that lawfully may enter into the computation thereof. 

(b This section shall not apply to any person whose retired pay, plus civilian 
pay, amounts to less than $3,000: Provided, That this section shall not apply to 
regular or emergency commissioned officers retired for disability incurred in 
combat with an enemy of the United States or for disabilities resulting from 
an explosion of an instrumentality of war in line of duty during an enlistment 
or employment as provided in Veterans Regulation Numbered 1 (a), part I, 
paragraph I. 

Among the inclosures received with your letter, is a letter dated 
November 29, 1945, addressed to you by the Chief of the Bureau of 
Supplies and Accounts, which refers to several decisions of this 
office involving the statutory provisions quoted above, and which 
requests that, in view of these decisions, the questions stated in para- 
graph 1, above, be presented to this office. The decisions referred to 
are: A-91513, dated March 29, 1938 (17 Comp. Gen. 786) ; A-91513, 
dated August 12, 1939 (19 Comp. Gen. 191) ; B-10668, dated August 
2, 1940; and B-48550, dated April 21, 1945 (24 Comp. Gen. 771). 

The first of these decisions (17 Comp. Gen. 786), addressed to the 
President, United States Civil Service Commission, held, in effect, 
that the Midshipmen’s Laundry Fund, United States Naval Academy, 
created by charges or deductions from the pay and/or allowances of 
midshipmen using the laundry service, is equivalent.to an appro- 
priated fund and that, therefore, the positions and employees in the 
Naval Academy Laundry paid from such fund are Government posi- 
tions and employees (see, also, decision of the same number and date 
to the Secretary of the Navy). 

The decision of August 12, 1939 (19 Comp. Gen. 191), swpra, dealt 
with the case of a particular employee of the Naval Academy laundry 
and, while it amplified the decision in 17 Comp. Gen. 786, it did not 
change the basic holding therein and that holding was concurred in 
by the Court of Claims in the case of Sullivan v. United States, de- 
cided November 12, 1940, 92 C. Cls. 154. 

In the decision of August 2, 1940, B-10668, supra, it was held that 
an Army officer retired for other than disability incurred in combat 
with an enemy of the United States drawing retired pay and, also, 
civilian compensation as an employee of an Army post exchange, is 
subject to the restrictions of section 212 of the act of June 30, 1932, 
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as amended, since post exchanges are instrumentalities of the Gov- 
ernment and a civilian employee of a post exchange is a “person 
holding a civilian office or position * * * under the United States 
Government.” 


In the decision of April 21, 1945 (24 Comp. Gen. 771), supra, which 
adhered to the holding in the decision of August 2, 1940, it is stated— 


Subsequent developments affecting the subject * * * are reviewed briefly, 
as follows: 

(1) In 1940, an employee of the Naval Academy Laundry was held subject 
to the restriction of section 212 upon persons holding a position “under the 
United States Government,” notwithstanding the fund from which he was paid 
was derived from the prices collected from individuals for services rendered, 
the fund was not accounted for to this office, and the plaintiff was not subject 
to the Civil Service Retirement or Compensation Acts. Sullivan vy. United 
States, 92 C. Cls. 154. 

(2) According to the Digest, Opinions of the Judge Advocate General (1940), 
post exchanges are Government agencies or instrumentalities, expressly rec- 
ognized by the Congress, designed to carry out a Government purpose, and 
their employees are subject to the Articles of War and to trial by court martial 
(pp. 2, 167). The 1941 edition of Army Regulations 210-65 reports (a) a fur- 
ther opinion of the same officer that an exchange exists at the pleasure of the 
Government, while its property is owned by the officers of the Army (in their 
Official capacity) comprising the exchange council and (b) a ruling of the Com- 
missioner of Internal Revenue exempting exchanges from the social security 
tax on the basis that they are Government instrumentalities “wholly owned by 
the United States” (pars. 7 (b) and 43). 

(3) In 1941, two district courts held exchanges to be Government instru- 
mentalities (as used in a statute regulating State taxation in Federal areas), 
the one upon the view that the exchange is not a purely voluntary organization, 
but an integral part of an Army organization, “a subordinate or auxiliary 
agency,” and the other citing the annual appropriations (since 1908) for post 
exchange buildings and equipment as evidence of congressional validation of 
the administrative action setting up the exchanges. Falls City Brewing Co. v. 
Reeves (D. C., Ky.), 40 F. Supp. 35; United States v. Query (D. C., 8. ©.), 37 
ae 972, affd. (C.C. A. 4) 121 F. 2d 631; Query v. United States, 316 U. S. 

(4) In 1942, the Supreme Court, considering the effect of a State tax statute 
exempting sales to the United States or any department thereof, reviewed the 
background of the organization of post exchanges under War Department regu- 
lations of 1895, noted that the authority to maintain exchanges is in the com- 
manding officer, their supervision is under a council of officers, Government 
officers are responsible for exchange funds, and profits from the operations do 
not go to individuals, and concluded that “post exchanges as now operated are 
arms of the Government deemed by it essential for the performance of govern- 
mental functions. They are integral parts of the War Department, share in 
fulfilling the duties entrusted to it, and partake of whatever immunities it may 
have under the Constitution and federal statutes.” Standard Oil Co. v. Johnson, 
316 U. S. 481. 

(5) In 1943, the Supreme Court of Alabama denied a claim for workmen’s 
compensation filed against a post exchange and its insurance carrier under 
State law. The court overruled the plaintiffs claim that the decedent was not 
an employee of the United States (based upon a certificate of the United States 
Employees Compensation Commission to that effect), saying, “If decedent was 
an employee of the Post Exchange, and the Post Exchange is an integral part 
of the War Department, it is difficult to understand why he should not be 
considered a civil employee of the United States whether appearing upon the 
payroll or not.” Humphrey v. Poss, 15 So. 2d. 732. 

(6) Later revisions of the Army Regulations tend to confirm the foregoing. 
In the 1943 edition of AR 210-65, the exchange was defined as “a military or- 
ganization established as a part of the Army” and “operated by civilian em- 
ployees, with Army officers in executive control.” (Pars. 2 and 15-a(1)). The 
current (1944) regulation defines the exchange as an adjunct of the Army, re- 
quires that any dividends be turned over to the post trust funds, notes that, 
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as Government instrumentalities recognized (and regulated—see 58 Stat. 593) 
by Congress in the annual appropriation acts, they are exempt from Federal 
income, social security, and excise taxes, provides that their profits shall be 
used for the promotion of the physical and spiritual welfare of military person- 
nel (in terms comparable to those of the annual appropriation item for “Welfare 
of enlisted men’), that Government-owned quarters and certain utilities may 
be furnished without charge, Government financing is available, and that, upon 
liquidation, the balances are paid not to individuals but to the Army exchange 
fund for disposal according to War Department policy. AR 210-65, pars. 2, 15, 
84, 3, 9, 6 and 7. 


In comparing Navy officers’ messes ashore with the Naval Academy 
Laundry (as it was prior to the act of August 5, 1939, 53 Stat. 1210, 
which legislatively fixed the status of its funds and employees) and 
with Army post exchanges, for the purposes of your present ques- 
tions, a consideration of the provisions in the annual naval appropria- 
tion acts and the regulations of the Navy Department, and the de- 
velopment of these provisions, is appropriate. 

In decision of this office dated August 15, 1933, 18 Comp. Gen. 49, it 
was held that (quoting from the syllabus) : 

The provision in the act approved March 3, 1933, 47 Stat. 1530, making appro- 
priations for the naval service for the fiscal year ending June 30, 1934, “* * 
That no appropriation contained in this act shall be available for the pay, 
allowances, or other expenses of any enlisted man or civil employee performing 
service in the residence or quarters of an officer or officers on shore as a cook, 
waiter, or other work of a character performed by a household servant, * * *” 
applies to enlisted men and civilians detailed to serve in an officers’ mess set 


up and operated on shore, notwithstanding the officers comprising the mess may 
be attached to vessels and technically on sea duty. 


In that decision it was stated—“Officers’ messes on shore are voluntary 
and there is no law or regulation which recognizes them and, there- 
fore, no authority to detail enlisted men to prepare and serve food to 
the officers thereof,” and there was quoted the following language 
from the decision of the Court of Claims in Williams v. United States, 
44 C. Cls, 175: 


* * * whatever practice may have grown up respecting the detail of en- 
listed men on shipboard to prepare and serve food to the officers thereof can have 
no application to officers’ mess on shore, nor is there any law authorizing the 
regulation of officers’ mess on shore. Officers on shore are at liberty to get their 
meals when and how they please, and if they for economical reasons or otherwise 
unite in forming a mess on shore that is their own concern and no regulation 
respecting it other than that of their own making is required, and membership 
therein is entirely optional with them. 


The status of commissioned Navy officers’ messes ashore has changed 
somewhat since the above quoted decision of August 15, 1933, was 
rendered, inasmuch as there now exist quite elaborate Navy Depart- 
ment regulations relating to such messes and the current Naval Ap- 
propriation Act (fiscal year 1947), 60 Stat. 486, under the appropria- 
tion heading “Pay and Subsistence of Naval Personnel”, contains a 
proviso as follows: 

That, except for the public quarters occupied by the Chief of Naval Operations, 


the Superintendent of the Naval Academy, and the Commandant of the Marine 
Corps, and messes temporarily set up on shore for officers attached to seagoing 





126 DECISIONS OF THE COMPTROLLER GENERAL 


vessels, aviation units based on seagoing vessels (including officers’ messes at 
naval air stations), submarine bases, overseas bases (including Alaska), mobile 
hospitals, landing forces and expeditions, and such bachelor officers’ quarters and 
messes as may be specifically designated by the Secretary and, in addition, not to 
exceed three hundred in number at such other places as shall be designated by the 
Secretary, no-appropriation contained in this Act shall be available for the pay, 
allowances, or other expenses of any enlisted man or civil employee performing 
service in the residence or quarters of an officer or officers on shore as a cook, 
waiter, or other work of a character performed by a household servant, but 
nothing herein shall be construed as preventing the voluntary employment in any 
such capacity of a retired enlisted man or a transferred member of the Fleet 
Reserve without additional expense to the Government, nor the sale of meals to 
officers by general messes on shore as regulated by detailed instructions from 
the Navy Department. [Italics supplied.] 


That part of the italicized language which reads, “such bachelor 
officers’ quarters and messes as may be specifically designated by the 
Secretary”, first appeared in the Naval Appropriation Act, 1944 (57 
Stat. 203), and has appeared in each annual naval appropriation act 
since that time. Language similar to that of the other part of the 
italicized language above, first appeared in the Naval Appropria- 
tion Act for the fiscal year 1936, and has been repeated each year since 
then in the naval appropriation acts, except that the number of 
places authorized to be designated originally was forty and has been 
increased, from time to time, to the present figure of three hundred. 

No permanent statutory provision has been found relating to Navy 
officers’ messes ashore and, therefore, the present status of these messes, 
and their funds and employees, must be determined from the quoted 
provisions of the appropriation act and the regulations issued by the 
Navy Department. 

Article 443 (14) of the Navy Regulations provides that the Bureau 
of Naval Personnel “shall be charged with the regulation of officers’ 
messes * * * on shore” and letter of June 30, 1944, from the 
Secretary of the Navy to All Ships and Stations is as follows: 

1. All commissioned officers’ organizations ashore established for the purpose of 
promoting and maintaining the well-being, morale, and efficiency of commissioned 
officers, if located on property owned or under the control of the United States, 


shall be organized and operated as an integral part of the Navy. 

2. All such commissioned officers’ organizations shall be officially designated as 
commissioned officers’ messes. 

8. Commissioned officers’ messes shall not be operated for the financial profit of 
any person or group or combination of persons and no individual shall have any 
financial interest or right, in any manner whatsoever, in any property used, ac- 
quired, or held in the operation of such messes. 

4. Commissioned officers’ messes shall be operated under the administrative 
control and regulation of the commandant or commanding officer of the shore 
activity where such mess is located, subject to such regulations as may be issued 
from time to time by the Chief of Naval Personnel, the Commandant of the 
Marine Corps, and the Commandant of the Coast Guard. 

5. All commandants and commanding officers shall effectuate the provisions 
of this order upon the receipt thereof. 


Under the regulations issued by the Bureau of Naval Personnel, 
commissioned officers’ messes ashore are divided into two categories, 
“Open” and “Closed.” Guests may be invited to an open mess under 
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conditions specified by the commanding officer, subject to any re- 
strictions established by superior naval authority, and the detailing 
of enlisted personnel to, or the employment of civilians paid from ap- 
propriated funds by, an open mess is prohibited, while the classes of 
persons who may use the facilities of a closed mess are restricted with- 
in narrow limits and appropriated funds are used for payment of 
civilian employees of the mess and enlisted men are detailed thereto. 
Also, under these regulations, and Bureau of Naval Personnel letter 
dated November 1, 1944, transmitting them to naval commanders and 
stations, both categories of officers’ messes ashore, if located on prop- 
erty owned or under the control of the United States, are organized and 
operated as an integral part of the Navy, under the administrative 
contro] and regulation of the commandant or commanding officer of 
the shore activity where the mess is located; the messes are not oper- 
ated for the financial profit of any person or group of persons; no in- 
dividual has any financial right in any property used, acquired or 
held in the operation of a mess; dues and membership fees are pro- 
hibited; a nominal service charge to cover overhead expenses may be 
assessed against participants, but not for the purpose of producing a 
profit ; each officers’ mess ashore is required to forward to the Bureau 
of Naval Personnel, every three months, a check for one-quarter of 
one percent of its gross receipts payable to the “Naval Officers’ Mess 
Central Contingency Fund”; the value of all mess shares of officers’ 
messes ashore was frozen as of November 1, 1944, and the aggregate 
original purchase value of all shares, as frozen, was entered on the 
records as “Members Deposits” and the difference between “Members 
Deposits” and the net worth of the mess was entered on mess records 
as “Surplus Paid In”; and “Surplus Paid In” may not be returned 
to the members of a mess in any way, directly or indirectly, but may 
be used to pay obligations, to improve the mess and to establish reserves 
for contingencies and for sound financial condition. 

Bureau of Naval Personnel Circular Letter No. 103-46, dated May 
3, 1946, promulgating the policy, approved by the Chief of Naval 
Operations, concerning officers’ messes and clubs ashore, is, in part, 
as follows: 

(a) Commissioned officers’ messes ashore are established for the purpose 
of promoting and maintaining the well-being, morale, and efficiency of commis- 
sioned officers. Such messes are classified as necessary when operated to 
maintain essential (BOQ) facilities, and as desirable when operated to provide 


social and recreational needs. All such organizations shall be operated as an 
integral part of the Navy and shall be designated as commissioned officers’ 
messes. 

(b) Adequate provisions must be made to provide the messes necessary for 
BOQ activities. Provisions shall be made, as practicable within the limits of 
funds and facilities available, to provide messes for the social and recreational 
needs of officers permanently attached to the local shore activities, fleet officers, 
transient officers, and Inactive Reserve officers. Facilities for messes shall be 
limited in scope and number to thoSe required for the particular locality. Con- 
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solidation of mess activities into existing facilities shall be accomplished where 
practicable; new facilities shall be constructed (when building restrictions are 
removed) at locations lacking adequate facilities. 

(c) These messes shall be located on property owned or under the control 
of the U. S. Navy. Normally messes shall be located on the grounds of a prin- 
cipal shore activity, rather than on small parcels of Navy property in a city loca- 
tion where public recreational facilities are available. 

» * + * * * s 

(e) The operation of suitable officers’ messes, both for essential and recrea- 

tional purposes, should be a recognized function of each major naval base. 
6 s * 7 *~ * * 

(g) Messes operated to maintain essential (bachelor officers’ quarters) facili- 
ties, the operation of which fulfills a Navy responsibility to provide housing 
and/or feeding, shall be staffed and equipped on the basis of appropriated moneys, 
while those not operated to provide such essential facilities, hence serving social 
and recreational needs, shall be staffed and equipped on the basis of nonappro- 
priated funds. 

(h) In those messes that may be classified by BuPers as performing both 
essential and purely recreational functions and in which appropriated funds 
or personnel staffs may be allowed on account of the “Hssential” features, the 
use of such funds and personnel will be restricted to outfitting, maintenance, 
and service in that part of the establishment and for those services which 
are essential functions within the meaning of paragraph (g). 


It thus appears that all Navy officers’ messes ashore, as now con- 
stituted, are operated as an integral part of the Navy on property 
owned or controlled by the United States Government and that each 
mess is under the administrative control of the commandant or com- 
manding officer of the shore activity where the mess is located; that, 
regardless of any contributions, deposits or service charges paid in by 
any member of the mess, he has no financial right in the property of 
the mess; and that the messes are not operated for the financial profit 
of any person or group of persons. It, therefore, seems that for the 
purposes of your present questions, there is no material distinction 
between the employees of an Army post exchange and the employees 
of a Navy officers’ mess, open or closed. It is pertinent to note how 
nearly the Navy officers’ messes (open and closed), organized under 
the regulations and instructions discussed above, correspond to Army 
post exchanges as described in decision of the Supreme Court of the 
United States in Standard Oil Co. v. Johnson, supra. .That decision 
is, in part, as follows: 

The commanding officer of an Army Post, subject to the regulations and the 
commands of his own superior officers, has complete authority to establish and 
maintain an exchange. He details a post exchange officer to manage its affairs. 
This officer and the commanding officers of the various company units make up 
a council which supervises exchange activities. None of these officers receives 
any compensation other than his regular salary. The object of the exchanges 
is to provide convenient and reliable sources where soldiers can obtain their 
ordinary needs at the lowest possible prices. Soldiers, their families, and 
civilians employed on military posts here and abroad can buy at exchanges. 
The Government assumes none of the financial obligations of the exchange. 
But government officers, under government regulations, handle and are respon- 
sible for all funds of the exchange which are obtained from the companies or 
detachments composing its membership. Profits, if any, do not go to individuals. 
They are used to improve the soldiers’ mess, to provide various types of recrea- 
tion, and in general to add to the pleasure and comfort of the troops. 


From all of this we conclude that post exchanges as now operated are arms 
of the Government deemed by it essential for the performance of governmental 
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functions. They are integral parts of the War Department, share in fulfilling 
the duties entrusted to it, and partake of whatever immunities it may have under 
the Constitution and federal statutes. In concluding otherwise, the Supreme 
Court of California was in error. 

There can be no doubt that a civilian employee of an officers’ mess 
who is paid from appropriated funds holds a civilian position under 
the United States Government, within contemplation of said section 
212. With respect to employees of open and closed messes paid from 
nonappropriated mess funds it is concluded, in view of the regula- 
tions and precedents cited above, that they, too, occupy civilian posi- 
tions under the United States Government within the meaning of 
section 212 of the act of June 30, 1932, swpra. 

Accordingly, your questions are answered in the affirmative. 





(B-59495) 


COMPENSATION—ADDITIONAL—PERCENTAGE INCREASE IN LIEU OF 
OVERTIME COMPENSATION—LIBRARY OF CONGRESS PER HOUR 
EMPLOYEES 


Employees of the Library of Congress whose compensation is administratively 
fixed on an hourly basis pursuant to statutory authority without regard to 
the Classification Act are entitled to the percentage addition to compen- 
sation “in lieu of overtime” prescribed for employees under the legislative 
branch by section 502 of the Federal Employees Pay Act of 1945, as amended, 
irrespective of the number of hours worked per week. 


Acting Comptroller General Yates to the Librarian of Congress, August 20, 
1946: 


Reference is made to your letter of July 25, 1946, as follows: 


The Federal Employees’ Pay Act of 1946, Section 5(c) [60 Stat. 217] is quoted 
as follows: 

“(c) Section 502 of such Act is amended to read as follows: 

“ADDITIONAL COMPENSATION IN LIEU OF OVERTIME. 

“SEC. 502. Bach officer and employee in or under the legislative branch en- 
titled to the benefits of section 501 of this Act shall be paid additional compen- 
sation at the rate of 10 per centum of the aggregate of the rate of his basic com- 
pensation and the rate of additional compensation received by him under section 
501 of this Act.” 

Advice is sought as to whether the Library of Congress should pay certain non- 
classified employees who are compensated at hourly rates fixed by the Librarian 
as provided for in the Legislative Branch Appropriations Act (1) the basic 
hourly rate plus 10 per cent thereof for the 40 hours in its basic workweek, or (2) 
pay them the basic hourly rate plus 10 per cent thereof for all hours worked dur- 
ing the basic workweek which may exceed 40 hours. 


Title V, including sections 501 and 502, Federal Employees Pay Act 
of 1945, 59 Stat. 301, is for application unless the involved employees 
be wage-board employees excepted under section 102 (c) of said 
statute, 59 Stat. 296. It is not thought, however, that they could be so 
considered as it is not apparent that they are members of trades or 
occupations whose wages are adjusted from time to time in accordance 
with prevailing rates in the vicinity in which work is performed. See 
22 Comp. Gen. 651. Cf. 25 td. 35,409. While section 502, as amended 
by section 5(c) of the Federal Employees Pay Act of 1946, 60 Stat. 
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217, is entitled, “Additional Compensation In Lieu Of Overtime”, the 
10 percent additional compensation therein provided is not conditioned 
upon the actual performance of overtime services but is payable to 
“each officer and employee * * * entitled to the benefits of sec- 
tion 501 of this Act.” 

Accordingly, the hourly rates of pay fixed administratively for the 
involved employees prior to July 1, 1946, appear required to be in- 
creased by 10 percent irrespective of the number of hours worked per 
week. 


(B-59652) 


SUBSISTENCE—PER DIEMS—DURING PERIODS OF COMPENSATORY 
TIME OFF FROM DUTY 


Compensatory time off from duty in lieu of overtime compensation granted, pur- 
suant to section 202 (a) of the Federal Employees Pay Act of 1945, as 
amended, to an employee in a travel status is to be regarded as “leave of 
absence” within the purview of paragraph 45 (a) of the Standardized Gov- 
ernment Travel Regulations, requiring the suspension of subsistence allow- 
ance during leave of absence. 


Acting Comptroller General Yates to the Secretary of Commerce, August 21, 
1946: 


There has been considered your letter of July 31, 1946, as follows: 


A question has been raised in the Department of Commerce with respect to the 
granting of compensatory time off from duty under the provisions of Section 202 
(a) of the Federal Employees Pay Act of 1945, as amended by Section 9 of the 
Federal Employees Pay Act of 1946, while employees are in a travel status. 

Certain Weather Bureau employees are frequently assigned to extended travel 
details in connection with such activities as fire-weather service and fruit-frost 
forecasting. The nature of these activities is such that employees engaged thereon 
are subject to relatively heavy overtime requirements over short periods of time 
and to corresponding periods when the work is relatively light, depending on 
weather conditions. 

Employees engaged in these activities frequently desire compensatory time off 
during the periods when the work load is light for the overtime work performed 
during the emergency periods requiring overtime work. The question therefore 
arises as to whether per diem payments may be made to these employees, while 
in travel status, during periods of compensatory time off for overtime incurred 
during the travel detail. 

Section 45(a) of the Standardized Government Travel Regulations, as amended, 
provides in part: 

“Tf leave of absence of any kind begins or terminates within the traveler’s pre- 


scribed hours of duty, subsistence allowance will terminate or begin at the same 
time.” 


The question therefore would seem to be whether compensatory time off consti- 
tutes “leave of absence” as that term is used in the Standardized Government 
Travel Regulations, as amended, when the compensatory time off is taken during 
the travel detail in which the overtime work is performed. If it is determined that 
compensatory time off is not “leave of absence” in such case, the additional ques- 
tion arises as to whether compensatory time off for overtime accrued during a 
previous and different travel detail is “leave of absence.” 
It will be appreciated if you will give an opinion on these questions. 


Section 202(a) of the Federal Employees Pay Act of 1945, 59 Stat. 
297, as amended by section 9 of the Federal Employees Pay Act of 
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1946, Public Law 390, approved May 24, 1946, 60 Stat. 218, provides, as 
follows: 


The heads of departments, or of independent establishments or agencies, includ- 
ing Government-owned or controlled corporations, and of the District of Columbia 
Municipal Government, and the heads of legislative or judicial agencies to which 
this title applies, may by regulation provide for the granting of compensatory time 
off from duty, in lieu of overtime compensation for irregular or occasional duty 
in excess of forty hours in any regularly scheduled administrative workweek, to 
those per annum employees requesting such compensatory time off from duty. 


While the term, “leave of absence,” as used in paragraph 45(a) of the 
Standardized Government Travel Regulations quoted in your letter 
specifically is not defined therein, for the purpose of subsistence allow- 
ance provided for in said regulations no sound reason suggests itself 
as to why “compensatory time off for overtime,” as provided for under 
the statute, supra, should not be considered as coming within the pur- 
view of that term—leave of absence—as used in the regulations. Sup- 
port for that view is found in paragraph 4 of the regulations which 
requires that “Absence from * * * duty status is chargeable as 
leave of absence”. While “compensatory time off for overtime” is not 
chargeable as leave of absence it certainly constitutes an absence from 
duty status which status may not form the basis for allowance of sub- 
sistence within the purview of the regulations. 

The question presented is answered accordingly. 


(B-59835) 


APPROPRIATIONS—FISCAL YEAR—TRANSPORTATION REQUEST EX- 
CHANGED DURING ONE FISCAL YEAR FOR TRAVEL PERFORMED 
IN NEXT FISCAL YEAR 


The cost of transportation furnished on Government transportation requests 
which were exchanged for tickets near the close of one fiscal year in order to 
insure reservation of suitable Pullman accommodations for travel to be 
performed in the following fiscal year is chargeable to the appropriation 
current at the time the travel actually is performed. 23 Comp. Gen. 197, 
distinguished. 


Acting Comptroller General Yates to D. L. Myers, Department of Agriculture, 
August 23, 1946: 


I have your letter of August 6, 1946, as follows: 


The attached voucher covering travel performed during the period July 13-18 
has been presented to me for certification. The period of travel falls wholly 
within the fiscal year 1947, and the amount approved for payment is, of course, 
chargeable to the 1947 appropriation. Question has arisen, however, as to the 
appropriation properly chargeable with the value of the transportation requests 
listed on the form under Statement of Travel. Each of these requests, as indi- 
cated, was issued under date of June 18, the purpose in issuing the requests so 
far in advance of the trip, and the necessity therefor, being to insure reservation 
of suitable Pullman accommodations. In consideration of this question I have 
at particularly to the following decisions from which pertinent parts are 
quoted— 

C. G. 9: 458 (A-30477) dated May 3, 1930— 

“The cost of transportation furnished on transportation requests is chargeable 
to the appropriation current on the date the request is exchanged for a ticket and 








132 DECISIONS OF THE COMPTROLLER GENERAL 


the contract of transportation thereby entered into with the common carrier, 
except in cases in which the traveler is entitled to reimbursement on a mileage 
basis, with deduction for transportation procured on the request, in which event 
the appropriation chargeable with the mileage payment is chargeable also with 
the cost of transportation.” 

C. G. 16: 858 (A-30477) dated March 16, 1987— 

“Cost of steamship transportation furnished on transportation requests here- 
after will be charged to the appropriation current at the date the vessel sails 
irrespective of when the ticket was actually purchased. 9 Comp. Gen. 458, 
modified.” 

“* * * The rule stated in 9 Comp. Gen. 458, is unreasonable when applied 
to transportation upon steamships, particularly due to the fact that for such 
transportation arrangements must be made a number of days and sometimes a 
month or more in advance and when it is definitely known that the travel can 
not be commenced until after the last day of the fiscal year, as the vessel is not 
scheduled to sail before that time. 

“This office recognizes that while the rule in question is of practicable applica- 
tion when the rail or bus travel is contemplated, the necessity for making reser- 
vations far in advance for steamship travel would often result in charging the 
prior fiscal year appropriation for the cost of transportation, which, under no 
conditions could have been performed in that fiscal year. Accordingly, hereafter 
the appropriation to be charged with the cost of transportation upon steamships 
will be the appropriation current at the date the vessel sails irrespective of when 
the ticket was actually purchased. 9 Comp. Gen. 458, is modified accordingly.” 

The travel covered by the instant voucher was for the purpose ef attending a 
conference of Department officials fixed for the period July 8 to 16; thus it would 
have been impossible to use the requests during the fiscal year 1946. The condi- 
tions therefore appear comparable to those set forth in the second decision quoted 
above, but in view of the findings of decision of May 31, 1931, A-3645, quoted in 
part in decision B-36505 dated September 16, 1948, C. G. 23: 197, Item 1 of 
quotation, page 199, I shall appreciate your advice as to whether I am correct 
in charging the transportation requests to the appropriation available for the 
fiscal year 1947. 


The extract from the decision of May 27, 1931, A-36450, quoted in 
23 Comp. Gen. 197, had reference to the appropriation chargeable 
when the actual journey had been prior to the first day of July and 
correctly held that the charge for transportation procured upon a 
transportation request for a journey beginning before the end of the 
fiscal year should be charged to the appropriation for the fiscal year 
in which purchased, notwithstanding the return journey may not be 
completed until the succeeding year. In the same decision—23 Comp. 
Gen. 197, also referred to by you—it was held, quoting from the 
syllabus: 


Where official travel is commenced prior to the expiration of a fiscal year and 
completed after the conclusion of such fiscal year, per diem allowances in lieu of 
subsistence are chargeable to the appropriation current at the time the allow- 
ances accrue. 

As said decision involved the payment of subsistence charges which 
accrue from day to day while in a travel status it has no bearing upon 
the question presented by you. The proper rule for application in 
the present case is the rule quoted in your submission from 16 Comp. 
Gen. 858. Accordingly, as the transportation for which the Govern- 
ment requests were utilized in this case did not begin until after July 
1, 1946, the cost thereof is chargeable under the appropriation for the 
fiscal year 1947. 

The voucher is returned herewith. 
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(B-59712) 


COMPENSATION—WITHIN-GRADE PROMOTIONS—SERVICE REQUIRE- 
MENTS—EFFECT OF AGGREGATE COMPENSATION LIMITATION 


The fact that an employee receiving the initial salary rate of $9,975 per annum 
in either grade P-8 or CAF-15 is precluded from receiving the compensation 
increments of $200 or more established by section 13 of the Classification 
Act, as amended, for such grades, except to the extent of $25, because of 
the $10,000 per annum aggregate compensation limitation of section 7 of 
the Federal Employees Pay Act of 1946, does not entitle the employee to 
a within-grade advancement under section 402 of the Federal Employees Pay 
Act of 1945, to the extent of such limitation, prior to the completion of 
18 months of service in such a grade as required by said section 402. 


Acting Comptroller General Yates to the President, United States Civil Service 
Commission, August 26, 1946: 


I have your letter of July 30, 1946, as follows: 


The Commission desires to submit for your decision the following question 
nolating to the application of section 402 (b) of the Federal Employees Pay Act 
of 1945: 

In grades P-8 and CAF-15, is the waiting period 12 months or 18 months? 
There is at present only one salary step, within the range of those two grades, 
from $9,975 to $10,000 per annum, an increase of $25. The Act provides in part 
that employees “shall be advanced in compensation successively to the next higher 
rate within the grade at the beginning of the next pay period following the com- 
pletion of (1) each twelve menths of service if such employees are in grades in 
which the compensation increments are less than $200, or (2) each eighteen 
months of service if such employees are in grades in which the compensation in- 
crements are $200 or more * * *.” 


Section 13 of the original Classification Act of March 4, 1923, 42 
Stat. 1492 and 1496, as amended by section 1 of the act of May 28, 
1928, 45 Stat. 776, was further amended by section 4 of the act of 
August 1, 1941, 55 Stat. 614, as follows: 


Sec. 4. Section 13 of the said Act is hereby further amended so as to provide the 
following annual rates of compensation and salary steps within grades 14 and 15 
of the clerical, administrative, and fiscal service and grades 7 and 8 of the pro- 
fessional and scientific service: : 


“Clerical, administrative, and fiscal service: 
“Grade 14: $6,500, $6,750, $7,000, $7,250, $7,500. 
“Grade 15: $8,000, $8,250, $8,500, $8,750, $9,000. 

“Professional and scientific service: 

“Grade 7: $6,500, $6,750, $7,000, $7,250, $7,500. 
“Grade 8: $8,000, $8,250, $8,500, $8,750, $9,000.” 


The salary steps so prescribed in grades P-8 and CAF-15 were in- 
creased by section 401 of the Federal Employees Pay Act of 1945, 59 
Stat. 298, to $8,750, $9,012.50, $9,275, $9,537.50, and $9,800, and section 
402 of that act, 59 Stat. 299, provides: 


(b) All employees compensated on a per annum basis, and occupying per- 
manent positions within the scope of the compensation schedules fixed by this Act, 
who have not attained the maximum rate of compensation for the grade in which 
their positions are respectively allocated, shall be advanced in compensation 
successively to the next higher rate within the grade at the beginning of the next 
pay period following the completion of (1) each twelve months of service if such 
employees are in grades in which the compensation increments are less than $200, 
or (2) each eighteen months of service if such rie are in grades in which 
the compensation increments are $200 or more * * 


754496—48——-11 
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Sections 2 (a) and 7 of the Federal Employees Pay Act of 1946, 
Public Law 390, 60 Stat. 216, 218, provide: 


Sec. 2. (a) Each of the existing rates of basic compensation provided by sec- 
tion 18 of the Classification Act of 1923, as amended and supplemented, except 
those affected by subsection (b) of this section, is hereby increased by 14 per 
centum or $250 per annum whichever is the greater, except that no such rate shall 
be increased by more than 25 per centum. Such augmented rates shall be con- 
sidered to be the regular rates of basic compensation provided by such section. 

7 - ” * a *~ * 

Seo. 7 (a) Section 608 (b) of the Federal Employees Pay Act of 1945 is amended 
by inserting after the words “by reason of the enactment of this Act” the words 
“or any amendment thereto.” 

(b) Notwithstanding any other provision of this Act no officer or employee 
shall, by reason of the enactment of this Act, be paid with respect to any pay 
period, basic compensation, or basic compensation plus any additional compensa- 
tion provided by the Federal Employees Pay Act of 1945, as amended, at a rate in 
excess of $10,000 per annum. 


The percentage increases provided by section 2 (a) of the Federal 
Employees Pay Act of 1946 when applied to the compensation rates 
or increments provided for grades P-8 and CAF-15 would produce 
increments in excess of $200 in each step. The fact that such incre- 
ments may not be paid on or after July 1, 1946, except to the extent of 
$25, between the first and second steps, because of the maximum limita- 
tion imposed by section 7 of the Federal Employees Pay Act of 1946, 
does not change the fact that the statutory increments in those grades 
are fixed in the Classification Act, as amended, and exceed $200 per 
step. That is to say, the increments in said grades exceed $200, but the 
receipt thereof is precluded by operation of the limiting provisions 
of the statute. It must be concluded, therefore, that an employee re- 
ceiving the initial salary rate of $9,975 in either P-8 or CAF-15 will be 
required to wait 18 months from the date appointed in that grade be- 
fore receiving an automatic within-grade advance to $10,000. 


(B-59635) 
OFFICERS AND EMPLOYEES—PROHIBITION AGAINST STRIKING 


While the form of the affidavit for use in making payments of salaries under funds 
which are subject to the anti-strike provisions of section 305 of the Govern- 
ment Corporations Appropriations Act, 1947, primarily is for administrative 
consideration, the General Accounting Office will require, a certificate of 
compliance to be made a part of the pay rolls on which employees subject 
to such or similar provisions are paid their compensation. 

In absence of better evidence of compliance with the anti-strike provisions of 
section 305 of the Government Corporations Appropriations Act, 1947, the 
execution of an affidavit substantially in the form contained herein, required 
by said section to be considered as prima facie evidence of compliance, is 
a necesSary prerequisite to the payment of salary to any employee whose 
compensation is paid from funds subject to said provisions, without regard 
to his nationality or whether he is a national of a foreign country in which 
he renders service. 
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Comptroller General Warren to the Secretary of State, August 27, 1946: 

Reference is made to letter dated July 31, 1946, from the Vice Presi- 
dent, Institute of Inter-American Affairs, relative to that part of the 
Government Corporations Appropriations Act, 1947, Public Law 519, 
approved July 20, 1946, which provides that no part of the funds avail- 
able for expenditure by any corporation or agency included therein, 
shall be used to pay the salary of any person who engages in a strike 
against the United States or who is a member of an organization of 
Government employees that asserts the right to strike against the 
Government and, also, to the requirement made pursuant to the said 
act that all employees execute as a condition precedent to the payment 
of their salaries, an affidavit to the effect that they are not engaged and 
will not engage in such a strike, and that they are not, and will not 
become, members of such an organization. 

By Executive Order No. 9710, effective May 20, 1946, all functions 
of the Institute of Inter-American Affairs were transferred to the De- 
partment of State. Accordingly, the decision in the above matter is 
being rendered to you as the head of the Department involved. See 
31 U.S. C. 74 (third paragraph). Compare 19 Comp. Gen. 150, 400. 

Section 305 of the referred-to act of July 20, 1946, 60 Stat. 595, 
provides as follows: 


Sec. 305. No part of the funds of, or available for expenditure by, any corpora- 
tion or agency included in this Act shall be used to pay the salary or wages of 
any person who engages in a strike against the Government of the United States 
or who is a member of an organization of Government employees that asserts 
the right to strike against the Government of the United States, or who advocates, 
or is a member of an organization that advocates, the overthrow of the Govern- 
ment of the United States by force or vivlence: Provided, That for the purposes 
hereof an affidavit shall be considered prima facie evidence that the person making 
the affidavit has not contrary to the provisions of this section engaged in a 
strike against the Government of the United States, is not a member of an 
organization of Government employees that asserts the right to strike against 
the Government of the United States, or that such person does not advocate, 
and is not a member of an organization that advocates, the overthrow of the 
Government of the United States by force or violence: Provided further, That 
any person who engages in a strike against the Government of the United States 
or who is a member of an organization of Government employees that asserts the 
right to strike against the Government of the United States, or who advocates, 
or who is a member of an organization that advocates, the overthrow of the 
Government of the United States by force or violence and accepts employment 
the salary or wages for which are paid from any funds available to any corpora- 
tion or agency included in this Act shall be guilty of a felony and, upon convic- 
tion, shall be fined not more than $1,000 or imprisoned for not more than one 
year, or both: Provided further, That the above penalty clause shall be in addi- 
tion to, and not in substitution for, any other provisions of existing laws. 


The form of affidavit suggested for the use of the various govern- 
mental agencies and departments to meet the requirements of the 
above-quoted act is as follows: 


I, , do hereby swear (or affirm) that I am not engaged 
in any strike against the Government of the United States and that I will not 
so engage while an employee of the Government of the United States; that I am 
not a member of an organization of Government employees that asserts the right 
to strike against the Government of the United States, and that I will not while 
a Government employee become a member of such an organization. 





136 DECISIONS OF THE COMPTROLLER GENERAL 


Although it is contended that the statutory provision in question 
does not contemplate that any employee within the purview thereof 
should be required to execute the affidavit as a condition precedent to 
receiving his salary, the principal question presented is whether such 
requirement is applicable to foreign personnel of your office and other 
corporations operating in the other American republics. Inasmuch 
as the provision of section 305, supra, is a limitation upon the use of 
funds available to the corporations and agencies included therein, 
there can be no doubt that the requirements thereof equally are applica- 
ble to all persons whose remuneration is paid directly from such funds 
without regard to nationality or place of employment. 

With reference to the contention that to require any employee to 
execute the affidavit prior to the receipt of his salary is contrary to 
legislative intent, it should be emphasized that the provision in ques- 
tion is a specific limitation upon the use of appropriations or funds 
available to the Government establishments involved for the pay- 
ment of salaries, and while the form of the affidavit primarily is for 
administrative consideration, this office will require a certificate of 
compliance to be made a part of the pay rolls on which employees 
subject to such provision are paid their compensation. In that con- 
nection, see, generally, 20 Comp. Gen. 924. Therefore, it is mandatory 
that a certifying officer require a showing of fact with respect to each 
employee whose compensation is paid from funds made available by 
the subject act or any other act containing a similar provision. The 
Congress was cognizant of that requirement and endeavored to sim- 
plify compliance by including the additional provision “that for the 
purposes hereof an affidavit shall be considered prima facie evidence 
that the person making the affidavit has not contrary to the provi- 
sions of this section engaged in a strike.” (Italics supplied.) Ac- 
cordingly, an affidavit having been prescribed by statute as the means 
whereby a prima facie showing of fact shall be made to establish the 
legality of payment it logically must follow that the execution of 
such affidavit, in the absence of better evidence, is a condition pre- 
cedent to payment. That such view is consistent with the intent of 
the Congress is manifested by the fact that members of that body 
were required to, and actually did, execute such an affidavit prior to 
the receipt of their first salary installment paid under the appropria- 
tions for the fiscal year 1947, which contained limitations similar to 
the provision here involved. As a further evidence of such intent, 
there is for noting a statement made by Senator Pepper from the 
floor of the Senate in opposition to a similar provision contained in 
H. R. 5605, which became Public Law 422, approved June 22, 1946, 
60 Stat. 297—reported on page 6,222 of the Congressional Record 
for June 1, 1946—wherein he expressly recognized that such provi- 
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sion made mandatory the execution of affidavits by Government em- 
ployees as a condition precedent to drawing their wages or salary. 

With respect to the suggested form of affidavit above quoted, it is 
contended that such form is fatally defective in that it comprehends 
the present and the future and in that the averments contained therein 
are at variance with those required by law. In that connection the act 
provides that “for the purposes hereof an affidavit shall be considered 
prima facie evidence, etc.” (Italics supplied.) Clearly, the purpose 
intended to be accomplished by the affidavit is to establish as a prima 
facie fact that a person otherwise eligible to receive salary payments 
under the act is not engaged in a strike against the Government of the 
United States and is not a member of an organization of Govern- 
ment employees that asserts the right to strike. When that fact has 
been established by the required prima facie evidence, it continues to 
be a prima facie fact for the purposes of the act until it is refuted by 
factual evidence, at which time the matter of compliance with the 
statutory provisions of necessity must be determined upon the basis 
of fact and circumstances existing in a particular case. Therefore, it 
would appear that the essential averments required by a statute relate 
only to the present or the date on which the affidavit is executed. 
Although, as pointed out in your letter the averments of the suggested 
form of affidavit which relate to future actions are not required by 
statute, and may not meet the accepted legal tests for an affidavit, they 
merely are supplemental to the averments required by law and their 
inclusion has no effect upon the legal sufficiency of the required aver- 
ments to accomplish the purposes intended by the act. The oath or 
covenant included in the affidavit with respect to future actions sup- 
plements the prima facie evidence of compliance to which certifica- 
tion must be made on each pay roll without necessitating the execu- 
tion of separate affidavits for each pay period. Also, it serves as an 
additional safeguard or deterrent against future violations which not 
only might result in illegal disbursements of Government funds but 
might subject the employee to the penalties provided by the act. 

It is noted that considerable argument and legal authority are pre- 
sented in support of the contention that a criminal prosecution for 
perjury could not be sustained for breach of the averments relating 
to future actions. While that contention doubtless may be correct, 
it should be kept in mind that the required affidavit merely is eviden- 
tiary in its function and its sole object is to establish prima facie com- 
pliance with the act for the purpose of disbursing the funds appro- 
priated thereby. Furthermore, if an employee executes such an af- 
fidavit and it later is established that he accepted appointment and 
received payment of salary or wages in contravention of: the anti- 
strike, etc., provisions of the statute, it is not perceived that the crimi- 
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nal action necessarily would proceed upon the basis of perjury ; rather 
the statute specifically spells out that any such person “shall be guilty 
of a felony and, upon conviction, shall be fined not more than $1,000 
or imprisoned for not more than one year, or both; Provided further, 
That the above penalty clause shall be in addition to, and not in sub- 
stitution for, any other provisions of existing laws.” Hence, the 
question whether false averments in the affidavit would form the basis 
for prosecution for perjury primarily is not involved herein. 

Moreover, the contention that the provision in question does not 
contemplate the execution of an affidavit until an employee is under 
suspicion as a violator of the act is not tenable. The inhibition in the 
act is against the use of funds to pay the salary or wage of any person 
who strikes or who is a member of an organization of Government 
employees that asserts the right to strike against the Government and 
is not directed to those who fail to execute an affidavit. The affidavit 
is prima facie evidence only and is valueless to refute facts support- 
ing a reasonable suspicion of noncompliance. In that connection, it 
does not appear unreasonable to conclude that a certifying officer who 
accepts an affidavit as conclusive under such circumstances would be 
remiss in the performance of his duty and his certification of com- 
pliance with the provisions of the subject act would be worthless. 
In other words, if a certifying officer has grounds for suspecting an 
employee has accepted appointment or has received salary or wages 
in contravention of the inhibitory provisions of the statute he could 
not “hide behind” the affidavit for protection otherwise. 

In the light of the foregoing, I have to advise that, in the absence of 
other satisfactory evidence of compliance, the execution of an affidavit 
substantially in the form suggested is a necessary prerequisite to the 
payment of salary to any employee within the purview of the sub- 
ject act, including those who are natives of a foreign country in which 
the services are rendered. Your submission is answered accordingly. 


(B-59772) 


COMPENSATION—WITHIN-GRADE PROMOTIONS—SERVICE CREDIT 
FOR MILITARY, MERCHANT MARINE, ETC., DUTY—EXPIRATION OF 
MANDATORY RESTORATION RIGHTS 


An administrative office, upon the reinstatement or reemployment of former 
employees after military, merchant marine, or war transfer service, may in its 
discretion give credit for such service toward within-grade advancements 
under section 402 of the Federal Employees Pay Act of 1945, notwithstanding 
the fact that any mandatory restoration rights which the employees may have 
had expired prior to reinstatement or reemployment. (Amplified by 26 
Comp. Gen. 754.) 


Acting Comptroller General Yates to the Secretary of Agriculture, August 27, 
1946: 


I have your letter of August 5, 1946, as follows: 
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This Department now has for consideration the propriety of crediting service 
in the merchant marine and in the armed forces toward automatic within-grade 
promotions in those cases where the employees have returned to. positions in this 
Department but such return has not been based upon mandatory restoration rights. 
To illustrate: 

On January 1, 1944, a war service employee was promoted from a CAF-2, $1440, 
to a CAF-3, $1620 per annum position in this Department. He was furloughed 
from this CAF-8 position for service in the armed forces on October 23, 1944. He 
was honorably discharged, effective November 10, 1944. He applied for restora-. 
tion to his position on December 7, 1944, and was restored and placed on leave 
without pay, effective December 21, 1944, pending order to active duty in the 
merchant marine. He was furloughed for merchant marine service on February 
7, 1945, and separated from that service May 27, 1946. He applied for restoration 
to his former position in this Department July 11, 1946, with the request that it 
be effective July 15, 1946. He reported for duty on that date. It will be noted 
that the application was made subsequent to the expiration of the 40-day period 
specified by the statute granting reemployment rights to persons who leave civilian 
positions to enter merchant marine service (57 Stat. 162, 50 U. S. C. Supp. V, War 
Appen. 1471). His right to mandatory restoration had therefore lapsed. 

Because of the shortening of the waiting period from 18 to 12 months, effective 
July 1, 1945, the employee's first pay increase within the grade would not be de- 
layed by the 88 days of furlough and leave without pay between November 10, 
1944, and February 7, 1945. Had he remained in his position, he would have re- 
ceived pay adjustment and pay increase (periodic), effective July 1, 1945, to $1968 
per annum, and the pay adjustment under the Act of 1946 would have brought his 
salary to $2243.52. 

However, there are 10 days of non-pay status during the period between the date 
the employee finished his merchant marine service and restoration for which he 
will not receive credit under the within-grade advancement regulations, as 
amended (11 FR 7396, 7397, effective July 1, 1946), in computing the date for an- 
other such promotion. This would make that promotion fall due at the beginning 
of the pay period following July 26, 1946, or on July 28, 1946. 

This case appears to be similar to Case 5 in your decision B-57699, dated June 
18, 1946. In that decision it was held that an employee who failed to apply for 
restoration within the 90-day period following his discharge from military service 
could, nevertheless, be credited with military service for automatic pay increase 
purposes. We note, however, that in reaching such a conclusion, it was assumed 
that the employee was reemployed or restored “under regulations of the Civil 
Service Commission or the provisions of any law providing for restoration or 
reemployment.” 

In regulations made effective on and after July 1, 1946 (11 FR 7394), the Civil 
Service Commission defines service creditable for automatie pay increase purposes 
as follows: 

“Section 26.231 Service to be credited. In computing the periods of service re- 
quired for within-grade salary advancements there shall be credited to such sery- 
ice: 

. = * * . * = 


“(f) Service in the armed forces, in the merchant marine, or on war transfer 
subject to the following conditions: The employee must have * * * (3) been 
restored, reemployed, or reinstated * * * under regulations of the Commis- 
sion which provide for mandatory restoration or reemployment, or the provisions 
of any law providing for mandatory restoration or reemployment, or any other 
administrative procedure * * *’ (Italics supplied.) 

The precise meaning of this part of the regulations is explained in Departmental 
Circular No. 554, Supplement No. 1, dated July 1, 1946, in the following words: 

“* * * a person has the right to have such service credited only if he pos- 
sesses the right to reemployment and exercises that right in securing reemploy- 
ment.” 

Inasmuch as the regulation specifies the conditions under which service “shall 
be” credited toward automatic pay increases and, with respect to the crediting of 
military or merchant marine service for such purposes, appears to limit such credit 
to those cases where the restoration or reemployment is “mandatory,” the question 
arises as to whether military or merchant marine service may be credited when 
the mandatory right has been lost. 
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In your decision of January 8, 1945 (24 Comp. Gen. 491, 493), it is stated that: 

“The only authority for granting within-grade salary advancements is found 
in the act of August 1, 1941, 55 Stat. 613, amending section 7 of the Classification 
Act, and the regulations of the President, Executive Order No. 8882 of September 
8, 1941, issued pursuant to the authority vested in him by the statute; and the 
only authority for granting within-grade salary advancements, based upon 
military service, is found in section 5 of said regulations * * *.” 

We recognize the fact that subsequent to the date of that decision, section 7 
of the Classification Act was amended by the Federal Employees Pay Act of 1945 
and that the Civil Service Regulation quoted above was issued pursuant to the 
provisions of the act as so amended. However, in view of the similarity of the 
phrases “shall be entitled” in Executive Order No. 8882 and “shall be credited” 
in section 26.231 above, it seems reasonable to conclude that in cases where 
employees fail to meet the conditions of the present regulations requiring the 
granting of credit for military service, such service may not be credited toward 
automatic within-grade salary advancements for the same reasons as were given 
in 24 Comp. Gen. 491. On the other hand, we find that in a recent decision 
(24 Comp. Gen. 930) your Office indicated that it would not object “to adminis- 
trative action granting reemployment benefits” in certain cases. See, also, 
B-50988, August 3, 1945. Presumably the term “reemployment benefits” includes 
the crediting of military service toward automatic within-grade salary advance- 
ments. If such an interpretation is correct, it would seem that some leeway might 
be permitted under the present regulations for administrative action allowing 
credit for military service even though such credit is not mandatory. 

It has been the policy of this Department, in cases involving military or mer- 
chant marine service, to restore former employees without loss of credit toward 
automatic pay increases. In view of that policy, would your Office be required 
to object, under the new regulations cited above, to our administratively grant- 
ing credit for military or merchant marine service in cases such as that outlined 
above where mandatory rights have lapsed? 


Section 402 of the Federal Employees Pay Act of 1945, 59 Stat. 
299, provides: 


Seo. 402. Subsection (b) of section 7 of the Classification Act of 1928, as 
amended, is amended to read as follows: 

“(b) All employees compensated on a per annum basis, and occupying perma- 
nent positions within the scope of the compensation schedules fixed by this Act, 
who have not attained the maximum rate of compensation for the grade in 
which their positions are respectively allocated, shall be advanced in com- 
pensation successively to the next higher rate within the grade at the beginning 
of the next pay period following the completion of (1) each twelve months of 
service if such employees are in grades in which the compensation increments 
are less than $200, or (2) each eighteen months of service if such employees are 
in grades in which the compensation increments are $200 or more, subject to the 
following conditions: 

a * + * * * * 


“(4) That any employee, (A) who, while serving under permanent, war 
service, temporary, or any other type of appointment, has left his position to 
enter the armed forces or the merchant marine, or to comply with a war transfer 
as defined by the Civil Service Commission, (B) who has been separated under 
honorable conditions from active duty in the armed forces, or has received a 
certificate of satisfactory service in the merchant marine, or has a satisfactory 
record on war transfer, and (C) who, under regulations of the Civil Service 
Commission or the provisions of any law providing for restoration or reemploy- 
ment, or under any other administrative procedure with respect to employees not 
subject to civil service rules and regulations, is restored, reemployed, or re- 
instated in any position subject to this section, shall upon his return to duty be 
entitled to within-grade salary advancements without regard to paragraphs 
(2) and (3) of this subsection, and to credit such service in the armed forces, in 
the merchant marine, and on war transfer, toward such within-grade salary 
advancements. As used in this paragraph the term ‘service in the merchant 
marine’ shall have the same meaning as when used in the Act entitled ‘An Act 
to provide reemployment rights for persons who leave their positions to serve 
in the merchant marine, and for other purposes,’ approved June 23, 1943 (U.S.C., 
1940 edition, Supp. IV, title 50 App., secs. 1471 to 1475, inc.).” 
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Prior to July 1, 1946, Civil Service Departmental Circular 529, dated 
June 29, 1945, provided as follows with respect to credit for military 
and merchant marine service: 


Section 301. * * * 
* * * * * * * 


(d) Service in the armed forces, in the merchant marine, or on war transfer 
subject to the following conditions: The employee must have (1) left his posi- 
tion to enter the armed forces or the merchant marine, or to comply with a 
war transfer, (2) been separated under honorable conditions from active duty 
in the armed forces, or have received a certificate of satisfactory service in the 
merchant marine, or have a satisfactory record on war transfer, and (3) been 
restored, reemployed, or reinstated in any permanent position within the scope 
of the compensation schedules fixed by the Classification Act of 1923, as amended, 
under regulations of the Civil Service Commission, or the provisions of any 
- law providing for restoration or reemployment, or any other administrative 

procedure with respect to employees not subject to civil service rules and regu- 
lations. Any employee entitled to be credited with service under this subsection 
shall also be entitled to credit for civilian employment prior to leaving his po- 
sition to enter the armed forces or the merchant marine, or to comply with a 
war transfer, in accordance with subsections (a), (b), (c), and (d) of this 
section. 

Section 401. Eligibility requirements and effective date. 

Officers and employees to whom these regulations apply shall be advanced 
in compensation successively to the next higher rate within the grade at the 
beginning of the next pay period (including July 1, 1945) following the com- 
pletion of (a) each twelve months of service if such officers or employees are 
in grades in which the compensation increments are less than $200 per annum 
or (b) each eighteen months of service if such officers or employees are in 
grades in which the compensation increments are $200 or more, subject to the 
following conditions: 

(1) That no equivalent increase in compensation from any cause was re- 
ceived during such period; 

(2) That an officer or employee shall not be advanced unless his current 
efficiency rating is “Good” or better than “Good.” 

(3) That the service and conduct of such officer or employee are certified by 
the head of the department or independent establishment or agency, or Gov- 
ernment-owned or controlled corporation, or such official as he may designate, as 
being otherwise satisfactory. 

Section 402. Eaceptions to conditions (2) and (3) stated in section 401. 

Conditions (2) and (3) of section 401 shall not apply upon the return to duty 
of any officer or employee (a) who, while serving under permanent, war service, 
temporary, or any other type of appointment, left his position to enter the 
armed forces or the merchant marine, or to comply with a war transfer, (b) who 
has been separated under honorable conditions from active duty in the armed 
forces, or has received a certificate of satisfactory service in the merchant 
marine, or has a satisfactory record on war transfer, and (c) who, under regula- 
tions of the Commission or the provisions of any law providing for restoration 
or reemployment, or under any other administrative procedure with respect to 
officers and employees not subject to civil service rules and regulations, is re- 
stored, reemployed, or reinstated in a permanent position within the scope of the 
compensation schedules fixed by the Classification Act of 1923, as amended, in 
which he would otherwise be eligible for within-grade salary advancement under 
these regulations. (Italics supplied.) 


In decision of June 18, 1946, B-57699, 25 Comp. Gen. 882, to the 
Civil Service Commission, it was stated with reference to case No. 5 
therein considered, as follows: 


The appointment of this employee in the Civil Service Commission to the 
position in grade CPC-3, March 27, 1946, is assumed to have been a proper 
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restoration or reemployment “under regulations of the Civil Service Commission 
or the provisions of any law providing for restoration or reemployment” within 
the meaning of those words as used in section 402(b) (4), condition C, of the 
Federal Employees Pay Act of 1945, and, therefore, entitled the employee to 
credit for his military service irrespective of the fact that his mandatory restora- 
tion rights under the Selective Training and Service Act of 1940, may have ex- 
pired. See, particularly, paragraph 27.9 of the Temporary Civil Service Regu- 
lations, Vol. 11, Fed. Reg. 1429. 


By Civil Service Regulations issued under the Federal Employees 
Pay Act of 1945, as amended by the Federal Employees Pay Act of 
1946, effective July 1, 1946, 60 Stat. 216, and published in 11 F. R., 
pages 7394 to 7399, it is provided in paragraph 26.231: 


Service to be credited. In computing the periods of service required for within- 
grade salary advancements there shall be credited to such service: 

» * 7 = * + ” 

(f) Service in the armed forces, in the merchant marine, or on war transfer 
subject to the following conditions: The employee must have (1) left his position 
to enter the armed forces or the merchant marine, or to comply with a war trans- 
fer, (2) been separated under honorable conditions from active duty in the armed 
forces, or have received a certificate of satisfactory service in the merchant 
marine, or have a satisfactory record on war transfer, and (3) been restored, 
reemployed, or reinstated in any permanent position within the scope of the com- 
pensation schedules fixed by the Classification Act of 1923, as amended, under 
regulations of the Commission which provide for mandatory restoration or 
reemployment, or the provisions of any law providing for mandatory restoration 
or reemployment, or any other administrative procedure having a similar pur- 
pose with respect to employees not subject to civil service rules and regulations. 
Any employee entitled to be credited with service under this subsection shall also 
be entitled to credit not more than twelve or eighteen months, as the case may 
be, for civilian employment prior to leaving his position to enter the armed 
forces or the merchant marine, or to comply with a war transfer. (Italics 
supplied.) 


In Civil Service Departmental Circular 529, Revision No. 1, atten- 
tion is directed to the above regulations, which regulations further 
explained in part as follows: 

(f) The language of condition (3) has been changed to make it clear that the 
crediting toward within-grade advancement of military, merchant marine and 
war-transfer service is required only when a person is reemployed through the 
exercise of his right to reemployment in the Federal service. This principle is 
based on the interpretation of section 402 (b) (4) of the 1945 Pay Act (section 7 
(b) (4) of the Classification Act of 1923, as amended), and congressional reports 
on the purpose of that section of the law. 

Further comments upon the revised Civil Service Regulations, supra, 
were promulgated in Civil Service Departmental Circular 554, Supple- 
ment No. 1, dated July 1, 1946, in which it was stated with respect to 
credit for military, merchant marine, and war transfer service “in 
other words a person has the right to have such service credited only 
if he possesses the right to reemployment and exercises that right in 
securing reemployment.” (Emphasis supplied.) 

Without at this time passing upon the validity of the Civil Service 
Regulations so far as they attempt to deny the right of a former 
Government employee to credit for service in the armed forces, mer- 
chant marine, or war transfer toward a within-grade salary advance 
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upon reinstatement or reemployment in the Government service under 
Civil Service Regulations authorizing such reinstatement or re- 
employment upon other than a mandatory basis, it would seem that 
the quoted regulations do not deny the discretionary authority of the 
employing office to give credit for all such service toward within-grade 
salary advancements if they should desire to exercise that discretion— 
there appearing nothing in the provisions of section 402 of the Federal 
Employees Pay Act of 1945 otherwise to bar the granting of such 
credit. 

Accordingly, this office will not be required to object to the Depart- 
ment of Agriculture giving credit to reinstated or reemployed per- 
sonnel for their military, merchant marine, or war transfer service 
toward within-grade salary advances, notwithstanding that their 
mandatory restoration rights have lapsed. The question in the closing 
paragraph of your letter is answered accordingly. 


(B-57538) 


LEAVES OF ABSENCE—PART TIME EMPLOYEES 


The description of appointees under Civil Service Schedule A-1-6 not having been 
changed by the Commission to include, in addition to those “whose duties re- 
quire only a portion of his time, or whose services are needed for very brief 
periods at intervals,” appointees whose appointments contemplate continuous 
employment for periods of one month or more, employees appointed under 
such schedule will continue to be regarded as part time or intermittent em- 
ployees within the meaning of the exclusion provisions of section 6.1 (e) of 
the Annual and Sick Leave Regulations and as such are not entitled to leave 
under the leave acts of March 14, 1936. 25 Comp. Gen. 796, amplified. 


Comptroller General Warren to the Secretary of Agriculture, August 28, 1946: 
I have your letter of August 6, 1946, as follows: 


In your decision B-57538 of May 22, 1946, [25 Comp. Gen. 796] addressed to 
W. R. France, authorized certifying officer of this Department, it was held that 
employees appointed under Schedule A-1-6 do not earn annual leave. The de- 
cision appears to have been based upon the conclusion that employees so ap- 
pointed necessarily are classified as part-time or intermittent employees. 

We note that in the facts presented for your consideration, the employee was 
appointed under letter of authority with a limitation not to exceed 20 working 
days per month. Such a limitation ordinarily would permit him to work only 
a portion of any month. Possible exceptions are found in the months of February 
and June of 1946, and February and November of 1947, in which months, by 
reason of the 5-day work week now in effect, the 20-day period could be inclusive 
of the entire work month. Under such a limitation it is clear that, with the 
possible exceptions indicated above, the employee’s appointment was limited to 
“definite portions of each * * * month” and therefore might be considered 
a part-time appointment. 

We recognize as well established the principle that employees who actually 
come within the category of part-time or intermittent employees are not en- 
titled to leave rights under the Annual and Sick Leave Acts of March 14, 1936, 
and regulations issued pursuant thereto. This Department believes, however, 
that the provisions of Schedule A-1-6 should not be construed as requiring that 
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persons appointed under those provisions shall be considered in all cases to 
be part-time or intermittent employees. A Schedule A-1-6 appointee, is de 
fined in the Civil Service Regulations as: 

“Any person receiving * * * salary compensation aggregating not more 
than $648 per annum whose duties require only a portion of his time, or whose 
services are needed for very brief periods at intervals * * *” 

It will be observed that the Schedule A-1-6 appointment is not specifi- 
cally designated as “part-time” or “intermittent.” Such positions are defined 
in 18 Comp. Gen. 457, 460 as follows: 

“Appointments for service limited to definite portions of each day, week, 
or month, followed by service in accordance with such appointments, are to be 
considered part-time employees entitled to no leave. Intermittent employments 
consist of services under repeated appointments or employments for short periods 
none of which extend for a full calendar month. Should service under such 
an appointment cover a continuous period of 1 month, the employee would be- 
come entitled to leave as a temporary employee.” (Italics supplied) 

Following those definitions it would seem that in order for the Schedule A-1-6 
provision to be construed as permitting only part-time or intermittent appoint- 
ments, it would be necessary not only to interpret the phrase “only a portion 
of his time” as never embracing a portion of the year equivalent to or in ex- 
cess of one month, but also to interpret the alternate phrase “very brief periods 
at intervals” as being exclusive of any periods of service of a month or more in 
duration. Such an interpretation does not appear to be justified in view of 
the fact that the aggregate compensation limitation specified in the Schedule 
A-1-6 provision, namely $648 (presumedly now increased in accordance with 
the Federal Employees Pay Act of 1946), would permit employees appointed at 
low rates under the schedule to serve continuous periods considerably in excess of 
a month. Furthermore, it would seem to be inequitable for an employee ap- 
pointed under the schedule not to earn leave if he happens to work for a month 
at a time without a break in service, when a temporary employee appointed for 
a two-month period may earn 5 days’ annual leave. 

The limitation of 20 work days per month for Schedule A~1-6 employees in this 
Department was not imposed under any requirement contained in the Civil 
Service Rules and Regulations. It was required by this Department of its own 
accord as a means of general control. It is not, however, a true limitation, since 
it is always waived when the exigencies of the work make it necessary for em- 
ployees to work every day during a month. In view of the above, we should like 
to be advised whether (1) a Schedule A~1-6 employee whose working time is not 
limited to any definite number of working days each month may earn leave if he is 
in an active duty status for 30 calendar days without a break, and (2) should a 
Schedule A-1-6 employee who was on the roll of this Department for the calendar 
month of June 1946 and who performed services the full time of each of the 20 
working days in that month be credited with leave as a temporary employee even 
though his appointment contained the 20 working days limitation referred to 


above. 

Question 1 in the decision of May 22, 1946, B-57538, 25 Comp. Gen. 
796, to Mr. W. R. France, authorized certifying officer, Soil Conser- 
vation Service, Department of Agriculture, was stated as follows: 

Does an employee appointed under Letter of Authority under Schedule A-1-4 
with a limitation “nut to exceed 20 working days per month” earn sick or annual 
leave if the 20 working days permitted actually constitute every working day 
in a particular month? Our question on this point arises in view of your deci- 
sions 18 Comp. Gen. 457, 1001. 

After quoting pertinent portions of Civil Service Schedule A-1-6, 
and section 6.1 of the annual leave regulations, the question was an- 
swered, as follows: 
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As indicated in the decisions of this office cited in your submission, 18 Comp. 
Gen, 457, and 1001, employees appointed to positions which do not call for full- 
time service and who are not paid full-time rates are considered part-time em- 
ployees and are not entitled to annual leave. Schedule A-1-6 of the Civil Service 
Rules and Regulations, supra, prescribes the conditions under which appointments 
under that exception to the Civil Service Rules and Regulations may be made. As 
this employee was appointed under that schedule it must be presumed that the 
conditions under which employed were in accordance with the provisions of such 
schedule. Accordingly, the involved employee must be considered as a part- 
time or intermittent employee and as such is not entitled to leave or to payment 
therefor. Question 1 is answered in the negative. * * * 


The maximum or aggregate salary named in Schedule A-1-6 is for 
application to the entire service which may be rendered in any one 
year under such an excepted appointment and the fact that that 
amount might be sufficient to cover the regular compensation of a low 
salaried employee continuously employed in excess of one month af- 
fords no basis for holding that such continuous employment is con- 
templated by the schedule. Furthermore, there would seem to be a 
substantial basis for doubt whether such continuous employment would 
not be in violation of the Civil Service rule under which appointed. 
Accordingly, in the absence of action by the United States Civil 
Service Commission changing the description of appointments under 
Schedule A-1-6, quoted in your letter to include positions contemplat- 
ing continuous employment for periods of one month or more, this 
office sees no reason for making any change in the decision of May 22, 
1946. Hence, on the present state of the record, the questions posed 
in the concluding paragraph of your letter must be answered in the 
negative. 


(B-59471) 


DISTRICT OF COLUMBIA SCHOOL TEACHERS—REEMPLOYMENT AND 
LONGEVITY PAY RIGHTS AFTER MILITARY DUTY 


Under the reemployment provisions of section 8 of the Selective Training and 
Service Act of 1940, as amended, and the longevity credit provisions of sec- 
tion 6 (aq) of the District of Columbia Teachers’ Salary Act of 1945, both 
of which contemplate, as a condition precedent to the restoration benefits 
provided for therein, an entry into the military service from a position 
actually occupied by the employee, persons who were already in the military 
service when they received notices of their appointments—paper transac- 
tions—to positions as teachers acquired no statutory rights of reemployment 
or entitlement to longevity increases upon return to civilian service. 

Under section 6 (ap) of the District of Columbia Teachers’ Salary Act of 1945, 
effective July 1, 1945, authorizing teachers appointed subsequent thereto, 
to count for longevity increases for placement purposes military service as 
the equivalent of approved experience, teachers who received paper appoint- 
ments prior to July 1, 1945, while absent on military duty from acceptable 
teaching duties, whether in the District of Columbia, or elsewhere, are en- 
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titled, in determining their salary rate upon entering on duty as District of 
Columbia teachers subsequent to July 1, 1945, to count military service in 
the same manner had they received their appointments after July 1, 1945. 

Even though an individual who had accepted an appointment as a teacher in the 
schools of the District of Columbia had not actually entered upon duty as 
a teacher prior to his entry into the military service, he may be regarded 
as having held the position of teacher so as to be entitled, after military serv- 
ice, to the reemployment benefits of section 8 of the Selective Training and 
Service Act of 1940, as amended, as well as to the longevity pay increase 
benefits of section 6 (aq) of the District of Columbia Teachers’ Salary Act 
of 1945. 


Acting Comptroller General Yates to the President, Board of Commissioners 
of the District of Columbia, August 28, 1946: 


There has been considered your letter of July 12, 1946, received here 
July 25, as follows: 


In a memorandum to the Auditor, D. C., dated June 14, 1946, the Chief Account- 
ant of the Public Schools requested an opinion of the Auditor as to whether 
teachers who were appointed while in the military service and who did not enter 
on duty until after they were discharged from the military service are entitled 
to automatic increases for the years that they were in the military service. In 
answer to the Superintendent of Schools dated June 24, 1946, the Auditor ruled 
that: 

“Since none of these employees actually entered on duty until after they were 
discharged from the military service, it is the opinion of the Auditor that they 
were entitled only to the base pay of the grade to which appointed plus any allow- 
ance for prior teaching experience in accordance with the Teachers Salary Act 
of 1945, as amended July 24, 1945.” 

In a memorandum of June 28, 1946, to the Auditor, the Superintendent of 
Schools took exception to the ruling of the Auditor and requested that he secure 
a decision from your office relating to these cases, 

Section 6 (aq) of the Teachers Salary Act of 1945 provides that: 

“No provision in this Act shall be interpreted as preventing any teacher, school 
officer, or other employee of the Board of Education who has been granted leave 
to enter the armed forces of the United States or its allies from receiving any 
annual longevity increase or increases to which he otherwise would be entitled 
when he returns to service in the public schools.” 

The Commissioners desire a decision of your office on the following questions: 

1, Did the action of the Board of Education in appointing these people as teach- 
ers confer any employee status on them? 

2. If the answer to Question 1 is “Yes,” did these employees acquire any rights 
of reemployment in accordance with Section 8 (b) (A) of the Selective Training 
and Service Act of 1940? 

8. If the answer to Questions 1 and 2 were both “Yes,” are these employees 
entitled to automatic promotions upon their entrance upon duty as teachers in 
the public schools, based upon the length of service in the military service? 

All correspondence on the subject is attached. It is requested that when it has 
served its purpose that it be returned with your decision. 


It appears from the correspondence submitted that the questions 
presented involve four employees, namely, Messrs. Cross, Rosenbloom, 
Woods, and Litman, all of whom received notices of appointment, 
effective September 1, 1942, as school teachers in the District of Colum- 
bia, which were accepted in writing shortly after the letters of ap- 
pointment were issued. The first three of the named individuals were 
members of the armed forces of the United States at the time they 
received the notices of appointment, whereas Mr. Litman was not in- 
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ducted into the armed forces until a date subsequent to appointment 
and acceptance thereof. 

In memorandum dated June 28, 1946, from the Superintendent of 
Schools to the Auditor for the District of Columbia, the opinion is 
expressed that the four teachers were employees of the Board of Edu- 
cation on September 1, 1942, and that in reinstating them at a salary 
which included longevity increases for the time spent in the military 
service “the public schools were guided” by the provisions of section 
8 (b) of the Selective Training and Service Act of 1940, 54 Stat. 890, 
in pertinent part as follows: 

In the case of any such person who, in order to perform such training and 
service, has left or leaves a position, other than a temporary position, in the 
employ of any employer and who (1) receives such certificate, (2) is still 


qualified to perform the duties of such position, and (3) makes application for 


reemployment within forty days after he is relieved from such training and 
service— 


(A) if such position was in the employ of the United States Government, its 
Territories or possessions, or the District of Columbia, such person shall be 
restored to such position or to a position of like seniority, status, and pay; 
and, also, by the provisions of section 6 (aq) of the District of Colum- 
bia Teachers’ Salary Act of 1945, Public Law 158, 79th Congress, 
approved July 21, 1945, 59 Stat. 497, as follows: 

(aq) No provision in this Act shall be interpreted as preventing any teacher, 
school officer, or other employee of the Board of Education who has been granted 
leave to enter the armed forces of the United States or its allies from receiving 
any annual longevity increase or increases to which he otherwise would be 
entitled when he returns to service in the public schools. 

It seems clear that the provisions of the two acts, supra, contem- 
plate an entry into the military service from a position which an in- 
dividual was holding at that time before becoming entitled to any of 
the restoration benefits provided thereby. ‘Those employees who al- 
ready were in the military or naval service at the time they received 
notices of appointment to positions as teachers in the schools of the 
District of Columbia could not be said to have entered into the mili- 
tary service while they held the positions of school teachers—their 
so-called appointments being nothing more than paper transactions; 
hence, they did not acquire any rights of reemployment, including 
longevity increases, under the aforementioned acts. In view of that 
inescapable conclusion specific answers to questions 1 and 2 appear 
unnecessary with respect to the first three named employees. 

However, with reference to question 3, there is for consideration 
section 6 (ap) of the District of Columbia Teachers’ Salary Act of 
1945, effective July 1, 1945, 59 Stat. 496, in pertinent part as follows: 
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(ap) All teachers, school officers, or other employees, appointed after the ef- 
fective date of this Act, shall be placed in the salary classes and positions in 
the foregoing schedule by the said Board, and all teachers, librarians, research 
assistants, instructors in the teachers colleges, attendance officers, census super- 
visors, and child-labor inspectors appointed after the effective date of this 
Act shall receive longevity increases for placement either according to the 
number of years of experience required by the Board of Education or the 
number of years of like experience acceptable to and approved by the Board of 
Education in accredited schools, schools systems, colleges, universities, other 
recognized institutions, trades and industries, previous to probationary ap- 
pointment in the public schools of the District of Columbia: Provided, That 
in crediting previous experience of any person who has been absent from his 
duties because of naval or military service in the armed forces of the United 
States or its allies, the Board of Education is hereby authorized to include such 
naval or military service as the equivalent of approved experience * * *, 
Under that section it is obvious that if said employees had entered 
the military or naval service from teaching duties, whether in the 
District of Columbia, or elsewhere, and were considered to have been 
appointed after July 1, 1945, the Board of Education would be author- 
ized to include such service as the equivalent of approved experience 
for the purposes of longevity increases. Accordingly, since these em- 
ployees did not enter on duty as teachers in the District of Columbia 
until after July 1, 1945, it reasonably may be concluded that in the 
event any of said employees were performing other acceptable teach- 
ing duties at the time they entered the armed forces the Board of 
Education in determining their proper salary rate at the time they 
entered on duty as teachers was authorized to credit them with mili- 
tary or naval service in the same manner as if they had received their 
appointments after July 1, 1945. Compare 7 Comp. Gen. 266. 

In regard to the case of Mr. Litman, the file reveals that he did not 
enter the armed forces until September 24, 1942, subsequent to his 
having accepted the appointment as a teacher on September 4, and 
subsequent, also, to his applying for leave due to his impending induc- 
tion into the United States Coast Guard on September 24, 1942. Ac- 
cordingly, it reasonably may be concluded that this employee held the 
position of teacher in the District of Columbia at the time he entered 
the armed forces—even though no actual entrance upon duty as a 
teacher occurred but in respect of which position no compensation 
attached (see 4 Comp. Gen. 845)—and, therefore, is entitled to the 
benefits of the Selective Training and Service Act of 1940, as amended, 
as well as of section 6 (aq) of the District of Columbia Teachers’ 
Salary Act of 1945. See 2i Comp. Gen. 66. With respect to this em- 
ployee, questions 1, 2, and 3 are answered in the affirmative. 

The correspondence forwarded with your letter is returned here- 
with, as requested. 
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(B-59879) 


APPROPRIATIONS—AVAILABILITY—SETTLEMENTS UNDER FEDERAL 
TORT CLAIMS ACT 


In view of the fact that section 424 (a) of the Federal Tort Claims Act of August 
2, 1946, effects a partial repeal of the act of June 16, 1921, as amended, inso- 
far as it relates to the authority of the Postmaster General to pay personal 
or property damage claims based on negligence accruing on and after Janu- 
ary 1, 1945, moneys appropriated by the act of July 20, 1946, to enable the 
Postmaster General to settle such claims under the 1921 act, as amended, 
may be regarded as available for the payment of negligence claims under the 
provisions of section 408 of the 1946 act. 


Comptroller General Warren to the Postmaster General, August 29, 1946: 
I have your letter of August 8, 1946, as follows: 


The following provision is quoted from Public Law 518, an act making appro- 
priations for the Treasury and Post Office Departments for the fiscal year ending 
June 30, 1947: 

“Personal or property damage claims: To enable the Postmaster General to 
pay claims for damages, occurring during the fiscal year 1947, or in prior fiscal 
years, to persons or property in accordance with the provisions of the Deficiency 
Appropriation Act, approved June 16, 1921 (5 U. S. C. 392), as amended by the 
Act approved June 22, 1984, (31 U. S. C. 224c), $124,000.” 

The recently enacted Legislative Reorganization Act included as Title IV the 
Federal Tort Claims Act, Section 424 of which repealed (in part) the two acts 
cited in the law quoted above. However, Section 402 of the Federal Tort Claims 
Act provides for the consideration and settlement of claims for personal injuries 
and property damage caused by negligence in an amount not exceeding $1,000. 
Section 403c reads as follows: 

“Any award made to any claimant pursuant to this section, and any award, 
compromise, or settlement of any claim cognizable under this title made by the 
Attorney General pursuant to section 413, shall be paid by the head of the Federal 
agency concerned out of appropriations that may be made therefor, which appro- 
priations are hereby authorized.” 

Your prompt decision is requested as to the immediate availablity of the funds 
appropriated by Public Law 518 for the payment of claims approved under the 
provisions of the Federal Tort Claims Act. This Department receives thousands 
of small claims annually and it is my earnest desire to settle them as expedi- 
tiously as possible, thereby eliminating unnecessary correspondence, provided 
the language of the Federal Tort Claims Act cited above is construed as broad 
enough to. warrant such payments out of funds appropriated for this specific 
purpose but prior to the enactment of the Legislative Reorganization Act. 


Because of the urgency of this matter, it is hoped that an early decision may 
be received from your office. 


Sections 403 and 424 of the Federal Tort Claims Act, approved 
August 2, 1946, 60 Stat. 843, 846—hereinafter referred to as the act— 
provide, in pertinent part, as follows: 


Src. 403. (a) Subject to the limitations of this title, authority is hereby con- 
ferred upon the head of each Federal agency, or his designee for the purpose, 
acting on behalf of the United States, to consider, ascertain, adjust, determine, 
and settle any claim against the United States for money only, accruing on and 
after January 1, 1945, on account of damage to or loss of property or on account 
of personal injury or death, where the total amount of the claim does not exceed 
$1,000, caused by the negligent or wrongful act or omission of any employee of 
the Government while acting within the scope of his office or employment, under 
circumstances where the United States, if a private person, would be liable to 
the claimant for such damage, loss, injury, or death, in accordance with the law 
of the place where the act or omission occurred. (Italics supplied.) 

754496—48—_12 
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Suc. 424. (a) All provisions of law authorizing any Federal agency to consider, 
ascertain, adjust, or determine claims on account of damage to or loss of 
property, or on account of personal injury or death, caused by the negligent or 
wrongful act or omission of any employee of the Government while acting within 
the scope of his office or employment, are hereby repealed in respect of claims 
cognizable under part 2 of this title and accruing on and after January 1, 1945, 
including, but without limitation, the provisions granting such authorization now 
contained in the following laws: 

= om 


* » * s * 

Section 4 of Public Law Numbered 18, Sixty-seventh Congress, approved June 
16, 1921 (42 Stat. 63), as amended by Public Law Numbered 456, Seventy-third 
Congress, approved June 22, 1984 (48 Stat. 1207; U. S. C., title 31, sec. 224c). 

(b) Nothing contained herein shall be deemed to repeal any provision of law 
authorizing any Federal agency to consider, ascertain, adjust, settle, determine, 
or pay any claim on account of damage to or loss of property or on account of 
personal injury or death, in cases in which such damage, loss, injury, or death 
was not caused by any negligent or wrongful act or omission of an employee of 
the Government while acting within the scope of his office or employment, or any 
other claim not cognizable under part 2 of this title. (Italics supplied.) 

The act of June 16, 1921, as amended by the act of June 22, 1934, 
48 Stat. 1207—referred to in section 424 (a) of the act, supra, and 
in the appropriation [act of July 20, 1946, 60 Stat. 581] quoted in your 
letter—provides for the payment of claims for damages to persons 
or property caused either by (1) the negligence of officers and em- 
ployees or (2) the operation of any activity of the Post Office Depart- 
ment not involving negligence. See 21 Comp. Gen. 341. Hence, 
under sections 424 (a) and (b) of the act, supra, there has resulted a 
repeal of the 1921 statute, as amended, in respect to the payment of 
claims based on negligence accruing on and after January 1, 1945— 
the Federal Tort Claims Act now being the sole and exclusive statutory 
authority for the administrative payment of such claims in your 
Department—but, so far as concerns non-negligence claims and those 
claims predicated on negligence which accrued prior to January 1, 
1945, the said 1921 statute is still in force and effect. 

The foregoing matters delineate the question for decision here, 
namely, is the current appropriation for your Department for the 
payment of damage claims available for the payment of claims under 
the Federal Tort Claims Act? While said appropriation provides, 
in terms, for the payment of claims under the act of June 16, 1921, as 
amended, I find nothing in the legislative history thereof or otherwise 
to indicate that the reference to the 1921 statute was other than for 
mere descriptive purposes; nor is the language of said appropriation 
believed to be of such a restrictive nature as to preclude the use thereof 
for the payment of claims under a superseding statute—such as here 
involved—substantially similar in its general scope and purpose to 
that of the law repealed. Moreover, I think there can be little or no 
doubt that the primary purpose intended to be served by the authoriza- 
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tion of appropriations made by section 403 (c) of the act, 60 Stat. 843, 
quoted in your letter, is to provide for appropriations subsequently to 
be made available in the case of those departments and agencies which, 
at the time of the enactment of August 2, 1946, had no such funds under 
its control, since it is difficult to conceive that the Congress by the 
partial repeal of. the 1921 statute intended to curtail or terminate 
the use of an existing available appropriation, as here, so as to preclude 
payments therefrom under the act of August 2, 1946, and thus place 
upon your Department the burden of obtaining a new and additional 
appropriation for no apparent or useful purpose under the circum- 
stances indicated. 


Accordingly, the question presented in the penultimate paragraph 
of your letter is answered in the affirmative. 


(B-60161) 


WITNESSES—GOVERNMENT EMPLOYEES SUBPOENAED TO APPEAR ON 
NONWORKDAYS—MILEAGE AND FEES; OVERTIME COMPENSATION 


The establishment of a 5-day, 40-hour workweek, while excusing employees 
from performance of duties on two days each week, except when overtime 
work is required, does not remove such employees from the category of 
employees of the United States during such non-workdays, and, therefore, 
such employees when subpoenaed as witnesses in the United States Courts 
on their regular non-workdays are not entitled to witness fees or other com- 
pensation in addition to their salaries other than the mileage and per diem 
allowances authorized by section 850, Revised Statutes, as amended. 10 
Comp. Gen. 329; 12 id. 359, distinguished. 

Government employees subpoenaed as witnesses in the United States Courts are 
entitled to overtime compensation when the employees’ administrative work- 
week would have required them to perform overtime work on the days on 
which they appeared in court, but are not entitled to overtime compensation 
when the days in question are not included in their regularly established 
workweek. 


Comptroller General Warren to the Attorney General, September 4, 1946: 


I have your letter of August 23, 1946 (A3), as follows: 


Under Sections 604, Title 28, United States Code, an officer or employee of the 
United States who is summoned as a witness for the Government is entitled to 
his necessary expense of travel by common carrier, and if travel is made by 
privately owned automobile, mileage at the rate of 5¢ per mile, together with a per 
diem in lieu of subsistence of not exceeding $6, payable upon certificate of attend- 
ance of the United States Attorney or Assistant United States Attorney. 

The United States Marshal for the Northern District of Georgia, advises that 
two salaried employees of the Government, employed at the Atlanta General Depot, 
Conley, Georgia, appeared under court subpoena as witnesses on behalf of the 
United States, in the United States District Court, Atlanta, Georgia, on their off 
days, and requested payment of the usual witness fees of an ordinary witness. 
Their regular workweek is a 5 day-40 hour week beginning with Wednesday of 
each week and ending with Sunday, Mondays and Tuesdays being their off days. 
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It is respectfully requested that you advise this office as to whether such em- 
ployees are entitled to regular witness fees because of the fact that their attend- 
ance was on days for which they received no compensation from the Government ; 
whether they are entitled to overtime compensation from the agency in which 
they are employed; or whether they are merely entitled to reimbursement of 
expenses and per diems in lieu of subsistence, if any, for the period of their attend- 
ance as Government witnesses. 

An early reply will be greatly appreciated, so that any necessary instructions 
may be issued to United States marshals generally. 

Section 850, Revised Statutes, as amended by section 2 of the act of 
December 24, 1942, 56 Stat. 1088, provides in pertinent part, as follows: 

When any officer or employee of the United States is summoned as a witness 
for the Government, his necessary expenses incident to travel by common carrier, 
and if travel is made by privately owned automobile, mileage at a rate not to 
exceed 5 cents per mile, together with a per diem allowance not to exceed $6 in 
lieu of subsistence under such regulations as may be prescribed by the Attorney 
General, shall, when sworn to, be paid by the United States marshal upon cer- 
tificate of the United States attorney, assistant United States attorney, or United 
States commissioner, but no other mileage | or compensation in addition to his 
salary shall in any case be allowed. * 

The establishment of a 5-day, 40-hour week, while excusing the em- 
ployees from the performance of duties on 2 days each week, except 
when overtime work is required, does not remove such employees from 
the category of employees of the United States during such nonwork- 
days. Accordingly, such employees when subpoenaed as witnesses 
in the United States courts on their nonworkdays are not entitled to 
witness fees or other compensation in addition to their salaries other 
than the mileage and per diem allowances authorized by said section 
850, Revised Statutes, supra. Cf. B-19454, August 27, 1941, and 22 
Comp. Gen. 743. 

If the administrative workweek for the employees in question had 
required them regularly to perform overtime work on the days in 
question, they would have been entitled to their overtime pay for such 
days, but would not be entitled to overtime pay if such days were not 
included in their regularly established workweek. Cf. 23 Comp. Gen. 
904. 

The attendance of Government employees as witnesses on their 
regular nonworkdays, as in this case, is distinguishable from the at- 
tendance as witnesses while on leave without pay or legislative fur- 
lough considered in 10 Comp. Gen. 329 and 12 id. 359. 


(B-56790) 


PAY—NAVY ENLISTED MEN TRANSFERRED TO HONORARY RE- 
TIRED LIST; RETAINER; AND RETIRED—RECOMPUTATION UNDER 
ACT OF SEPTEMBER 7, 1944 


Enlisted naval reservists transferred to the Honorary Retired List and receiving 
pay under section 310 of the Naval Reserve Act of 1938 may be regarded as 
in receipt of “retired pay” within the meaning of section 11 of the act of 
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September 7, 1944, making the service credit benefits of the act retroactive 
to June 1, 1942, for personnel in receipt of “retired pay” on September 7, 
1944, and, therefore, reservists who, on September 7, 1944, were receiving pay 
under section 310 of the 1988 act by reason of a transfer to said list on or 
after June 1, 1942, are entitled to have their pay recomputed on the basis of 
all service now creditable under said 1944 act. 

Enlisted men of the Navy who transferred to the retired list of the Regular Navy 
from the Regular Navy or the Fleet Reserve, either prior or subsequent to 
June 1, 1942, and who were entitled to retired pay on September 7, 1944, the 
date of the act which, retroactive to June 1, 1942, authorized the counting 
for all pay purposes of certain service that theretofore could-not be counted, 
are entitled to have their retired pay recomputed on the basis of all service 
now creditable under said act. , 

Enlisted men of the Navy transferred to the Fleet Reserve, either prior or sub- 
sequent to June 1, 1942, and receiving retainer pay under the provisions of the 
Naval Reserve Act of 1988 are to be regarded as in receipt of “retired pay” 
within the meaning of section 11 of the act of September 7, 1944, making the 
service credit benefits of the act retroactive to June 1, 1942, for personnel 
in receipt of “retired pay” on September 7, 1944, and, therefore, transferred 
members of the Fleet Reserve who, on September 7, 1944, were entitled to 
receive retainer pay are entitled to have such pay recomputed on the basis 
of all service now creditable under said 1944 act. 


Assistant Comptroller General Yates to ‘the Secretary of the Navy, September 
6, 1946: 


There has been considered your letter of March 28, 1946, file JAG: 
II :WJG :z L16-4(21) /MM, with enclosures, as follows: 


There is forwarded herewith a letter from the Chief of the Bureau of Supplies 
and Accounts, Navy Department, dated January 15, 1946, with accompanying en- 
closure, relative to the retired pay status of Arsenius Francis DeBauw, chief 
machinist’s mate (PA), U. S. Naval Reserve, Retired. 

Your decision is requested as to whether the Navy Department is authorized to 
recompute the retired pay of DeBauw retroactively effective to September 1, 1948, 
on the basis of all his service, active and inactive, in the Oregon Naval Militia, 
the National Naval Volunteers, the Naval Reserve Force, and the Naval Reserve, 
under the conditions stated in the enclosure. 

The Navy Department considers that enlisted men eligible for or in receipt 
of retainer or retired pay on June 1, 1942, by reason of having been transferred 
to the Fleet Reserve or the Retired List prior to that date, are entitled to count 
for the purpose of determining the applicable rate of retainer or retired pay other- 
wise properly payable on and after June 1, 1942, all prior service, active and 
inactive, in the services enumerated in section 3 of the Act of September 7, 1944 
(Public Law 421-78th Congress), to their credit on date of initial transfer to 
the Fleet Reserve or Retired List, as well as active service performed subsequent 
to transfer to the Fleet Reserve or the Retired List. 

The Navy Department also considers that enlisted men transferred to the 
Fleet Reserve or Retired List between June 1, 1942, and September 7, 1944, and 
who were eligible for or in receipt of retainer or retired pay on September 7, 
1944, are entitled to count for purpose of determining the applicable rate of re- 
tainer or retired pay otherwise properly payable on and after June 1, 1942, all 
prior service, active and inactive, in the services enumerated in section 3 of the 
Act of September 7, 1944, supra, to their credit on date of initial transfer to the 
Fleet Reserve or the Retired List, as well as active service performed subsequent 
to transfer to the Fleet Reserve or Retired List. 

It is the understanding of the Navy Department that neither section 9 of the 
Pay Readjustment Act of 1942, sections 1, 3 and 11 of the act approved September 
7, 1944, nor section 15 of the Pay Readjustment Act of 1942 authorizes the counting 
of inactive service in the Fleet Reserve and inactive service on the Retired List 
in computing rate of retainer or retired pay otherwise properly payable in the 
case of men transferred to the Fleet Reserve or Retired List prior or subsequent 
to June 1, 1942. 

Your confirmation of the views expressed in the three immediately preceding 
paragraphs is requested. 
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By the act of September 7, 1944, 58 Stat. 729, sections 3A and 9 of 
the Pay Readjustment Act of 1942, 56 Stat. 1037 and 363, were amended 
so as to authorize, inter alia, the counting of certain service in the com- 
putation of the pay of enlisted personnel which theretofore could not 
be counted for such pay purposes. These amendments, as indicated, 
were enacted on September 7, 1944, but by section 11 of the act, 58 Stat. 
731, were made effective as of June 1, 1942, with the following quali- 
fication: 2 + 

fae ’ back pay or allowances under any section of this Act for any period 
prior to the effective date of such section shall accrue by reason of the enactment 
of this Act, and no back pay or allowances shall accrue to any person who is not 
entitled to receive active or retired pay on the date of the enactment of this Act. 
(Italics supplied. ) 

In view of such prohibition against the accrual of back pay and al- 
lowances, the question is presented as to whether enlisted personnel, 
such as DeBauw, who were transferred to the Honorary Retired List 
of the Naval Reserve on or after June 1, 1942, and who, on September 
7, 1944, were entitled to receive pay under the provisions of section 
310 of the Naval Reserve Act of 1938, 52 Stat. 1183, are entitled to 
receive back pay which would otherwise have accrued by reason of the 
retroactive provisions of the said act of September 7, 1944. 

The said section 310 of the Naval Reserve Act of 1938 provides: 

Officers and men of the honorary retired list created by section 309 of this title, 
who have performed a total of not less than thirty years’ active service in the 
Army, Navy, Marine Corps, Coast Guard, Naval Auxiliary Service, Naval Reserve 
Force, Naval Militia in Federal status, National Naval Volunteers, Naval Reserve, 
Marine Corps Reserve Force, and Marine Corps Reserve, or who have had not 
less than twenty years’ such active service, the last ten years of which shall have 
been performed during the eleven years immediately preceding their transfer to 
the Honorary Retired List of the Naval Reserve created by section 309 of this 
title or to the honorary retired list in existence on the date of approval of this 
Act, shall, except while on active duty, be entitled to pay at the rate of 50 per 
eentum of their active-duty rate of pay as prescribed in section 7, title I, of this 


Act: Provided, That the pay of members of the honorary retired list prescribed 
by this section shall be paid from the appropriations made for the maintenance 


of the Naval Reserve. 

The provision contained in section 11 of the act of September 7, 
1944, quoted above, was added on the recommendation of the War and 
Navy Departments and in explanation thereof it was stated (see page 
14 of the hearings before a Subcommittee of the Committee on Mili- 
tary Affairs, United States Senate, 78th Congress, 2d Session, on S. 
1690, and also letter of May 23, 1944, from the Secretary of War, as 
quoted in such hearings) : 


Captain Hederman [United States Navy]. * * * 

Section 6 sets June 1, 1942, the date on which the Pay Readjustment Act took 
effect, as the effective date of this act. This section as now written would entitle 
many persons who have heretofore been discharged or relieved from active duty 
to additional payments, and would entail the checking of the service records of 
each such person. Inasmuch as there is no apparent necessity for such payments 


and in view of the present shortage of manpower for clerical and administrative 
duties, it is recommended that the bill be amended so as to exclude persons not 
entitled to receive active or retirement pay on the date of its enactment. * * * 
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It would appear that the intention of the quoted provision in the 
said act of September 7, 1944, prohibiting the accrual of back pay and 
allowances to persons not entitled to receive active or retired pay on 
the date of its enactment, was to preclude the consideration of claims 
from persons theretofore separated from the active service and no 
longer in a pay status. Such provision does not appear to have been 
designed to place persons entitled to receive a particular class of pay 
in a preferred status but rather it was stated to be desirable primarily 
because of the amount of work which would be involved in checking 
the service records of those persons already out of the service. Of 
course, the service records of persons in a pay status, though not on 
active duty, necessarily must be kept current and readily accessible 
and the checking of their records for the purpose of determining the 
amount of back pay, if any, to which they would be entitled, ordinarily 
could be accomplished with the same degree of effort whether the pay 
they are entitled to receive be that generally designated or known as 
retired pay, or whether it be some other class of pay authorized for 
service personnel in an inactive status. Under the circumstances, it 
fairly may be assumed that the words “retired pay” as used in the pro- 
vision in question were not intended to refer only to the pay accruing 
to those on the regular retired lists of the respective services. 

The pay authorized by section 310 of the Naval Reserve Act of 1938, 
supra, for certain members of the Honorary Retired List of the Naval 
Reserve, while not expressly so designated, has, from time to time, 
been referred to as retired or retirement pay (see section 4 of the 
Naval Aviation Personnel Act of 1940, 54 Stat. 864, 865; 22 Comp. 
Gen. 281, 284; decision of November 10, 1943, B-34041; and decision 
of January 21, 1944, B-37787) and in view of what has been said it 
may be considered “retired pay” within the purview of the above- 
quoted provision of the act of September 7,.1944, relative to the pay- 
ment of back pay and allowances under the retroactive provisions of 
such act. Accordingly, your question in this respect is answered in 
the affirmative insofar as there are concerned personnel who were 
transferred to the said Honorary Retired List on or after June 1, 
1942. 

With respect to enlisted personnel transferred to the retired list of 
the Regular Navy prior to June 1, 1942, your attention is invited to 
the first paragraph of section 15 of the Pay Readjustment Act of 
1942, 56 Stat. 367, which reads as follows: 

On and after the effective date of this Act, retired officers, warrant officers, 
nurses, enlisted men, and members of the Fleet Reserve and Fleet Marine Corps 
Reserve shall have their retired pay, retainer pay, or equivalent pay, computed 
as now authorized by law on the basis of pay provided in this Act, which pay 
shall include increases for all active duty performed since retirement or trans- 


fer to the Fleet Reserve or Fleet Marine Corps Reserve in the computation of 
their longevity pay and pay periods * * 
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In accordance with that provision enlisted men placed on the retired 
list of the Regular Navy prior to June 1, 1942, whether transferred 
from the Regular Navy or from the Fleet Reserve, are entitled to have 
their retired pay computed on the basis of pay provided in the said Pay 
Readjustment Act of 1942. See 23 Comp. Gen. 59; 24 id. 418; and 
decision of July 31, 1945, B-48286. Accordingly, your questions re- 
garding enlisted personnel transferred to the retired list of the Regular 
Navy prior to June 1, 1942, and those transferred to such list on or 
after that date, will be considered as one. 

Enlisted personnel transferred from the Regular Navy to the re- 
tired list, who were entitled to receive retired pay on September 7, 1944, 
clearly are not affected by the prohibition against receiving back pay 
under the said act of September 7, 1944, 24 Comp. Gen. 418, 419, and, 
while there is a distinction between them and enlisted personnel trans- 
ferred to the retired list from the Fleet Reserve (2 Comp. Gen. 762; 4 
id. 942, 946) , the pay accruing to both classes of personnel while on the 
retired list is retired pay. Accordingly, they would be entitled to such 
back pay as might properly accrue to them under the provisions of the 
act in question, during the period June 1, 1942, to September 6, 1944. 
Cf. decision of July 31, 1945, B-48286, supra. 

Your questions with respect to enlisted personnel transferred to 
the Fleet Reserve prior to June 1, 1942, and enlisted personnel who 
transferred to the Fleet Reserve on or after that date likewise will be 
considered as one question since enlisted personnel who transferred to 
the Fleet Reserve prior to June 1, 1942, are, on and after that date, 
entitled to have their retainer pay computed on the basis of pay pro- 
vided in the Pay Readjustment Act of 1942 in accordance with section 
15 thereof. Therefore, there is no apparent reason why they should 
be distinguished from personnel who transferred to the Fleet Reserve 
on or after June 1, 1942. 

The Fleet Reserve, as now constituted, was established by the Naval 
Reserve Act of 1938, 52 Stat. 1175. Section 203 of that act, 52 Stat. 
1178, contains provisions for the transfer to the Fleet Reserve of men 
in the Navy prior to July 1, 1925, on the completion of 16 or 20 years’ 
or more service at one-third or one-half the base pay they were receiv- 
ing at the time of transfer, plus all permanent additions thereto, and 
section 204, 52 Stat. 1179, makes somewhat similar provisions for en- 
listed men of the Navy who first enlisted after July 1, 1925, for transfer 
to the Fleet Reserve after 20 years’ naval service. Section 204 of the 
act provides in part as follows: 


* * * That all enlisted men transferred to the Fleet Reserve in accordance 
with the provisions of Sections 1 and 203 of this Act shall, upon completion of 
thirty years’ service, be transferred to the retired list of the Regular Navy, with 
the pay they were then legally entitled to receive and the allowances to which 
enlisted men of the Regular Navy are entitled on retirement after thirty years’ 
service: And provided further, That all enlisted men transferred to the Fleet 
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Reserve in accordance with the provisions of this section shall, upon completion 
of thirty years’ service, be transferred to the retired list of the Regular Navy, 
with the pay they were then legally entitled to receive, plus all permanent addi- 
tions thereto, and the allowances to which enlisted men of the Regular Navy are 
entitled on retirement after thirty years’ service. 

See, also, section 206, 52 Stat. 1179, relative to the retirement of 
transferred Fleet Reservists who are found not physically qualified ; 
also, see the second paragraph of section 19 of the Pay Readjustment 
Act of 1942, 56 Stat. 369, which repealed the act of March 2, 1907, 34 
Stat. 1217, which authorized allowances for enlisted men on the re- 
tired list. 

It will be noted that the retainer pay paid Fleet Reservists eventu- 
ally becomes their retired pay and in considering similar provisions 
for the payment of retainer pay to transferred members of the Fleet 
Reserve contained in the act of August 29, 1916, 39 Stat. 590, and the 
Naval Reserve Act, 1925, 43 Stat. 1087, it was stated in decision of 
September 30, 1926, 6 Comp. Gen. 223, that such retainer pay was in 
the nature of reduced “retirement” pay, it being pointed out that the 
retainer pay, being based on length of service alone, with the rates 
fixed in relation to the rates of active service pay, had practically all 
the elements of retirement pay. Also, see 2 Comp. Gen. 743, and 18 
Comp. Gen. 747, which are to the same effect. In view of what has 
been said hereinbefore with respect to the words “retired pay” as used 
in the statutory provision here in question, the conclusion reached in 
said decision of September 30, 1926, swpra, and the other decisions 
cited, to the effect that retainer pay is in the nature of retired pay, 
would appear to be equally applicable here. Accordingly, you are ad- 
vised that transferred members of the Fleet Reserve who on Septem- 
ber 7, 1944, were entitled to receive retainer pay are entitled to receive 
any back pay which otherwise properly may have accrued to them under 
the provisions of the act of September 7, 1944, supra, during the period 
June 1, 1942, to September 6, 1944. 

With regard to your question as to whether or not inactive service 
in the Fleet Reserve or inactive service on the retired list may be 
counted in computing retainer pay or retired pay, it would appear to 
be well settled that such inactive service may not be so counted. See 
section 15 of the Pay Readjustment Act of 1942, supra, 21 Comp. 
Gen. 737, and 23 id. 284. 


(B-59891 ) 


TRANSPORTATION—DEPENDENTS—INOCULATIONS 


While the cost for inoculations of an employee when required for travel beyond 
the limits of the United States constitutes a reimbursable travel expense 
under paragraph 75 of the Standardized Government Travel Regulations, 
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the cost of inoculations for members of an employee’s immediate family 
incident to a permanent change of station beyond the limits of the United 
States may not be considered as an expense of “transportation” for which 
he would be entitled to reimbursement under section 201 (a) of the Inde- 
pendent Offices Appropriation Act, 1946, and Executive Order No. 9587, 
issued thereunder. 


Comptroller General Warren to Dorothy D. Ford, Department of Commerce, 
September 6, 1946: 


Reference is made to your letter of August 7, 1946, as follows: 


There is enclosed voucher for $26.00 submitted by Edward W. Murphy, Jr. 
claiming reimbursement for vaccinations and injections for himself and family 
in connection with his transfer from Fort Worth, Texas, to Lima, Peru. 

As shown on the attached Form ACA-80, this amount was deducted from his 
expense voucher for the period April 8 to April 15, 1946, which was paid on 
Bureau Voucher No. 2209, D. O. Voucher No. 1064740 on June 18, 1946 by B. J. 
Brennan, Symbol 200-1055. 

Mr, Murphy contends that this is an item of travel expense as authorized in 
Foreign and International Operating Instructions No. 9, Item 4, which reads 
as follows: 

“4, Health Certificates. Various governments require Health Certificates for 
entry. As these requirements are different in each country, information is 
not listed here. However, when information is received in this office concerning 
the countries to be visited, applicant will be notified immediately of health re- 
quirements for his trip. Inoculations and other health safeguards may be ob- 
tained from U. S. Public Health Office and when this service is not available, 
from private physicians, in which case the cost is reimbursable as an item of 
travel expense.” 

Executive Order 9587 authorizes transportation of the immediate family of 
an employee subject to the provisions of Standardized Government Travel Regu- 
lations and these regulations provide for reimbursement to employees covering 
charges for inoculations. 

There is no question as to the payment of the charges for the vaccinations 
and injections for the employee himself. However, inasmuch as the administra- 
tive instructions quoted above and the provisions of Standardized Government 
Travel Regulations were issued only in connection with Government employees, 
and as I know of no regulations which cover this specific question, I respectfully 
request that you advise whether or not the cost of the inoculations for the family 
may be considered as an item of travel expense as authorized under Executive 
Order No. 9587, and the voucher paid as submitted. 


Attached to the voucher is a receipted bill which itemizes the inocu- 
lation charges, as follows: 
January 1946—Mr. EB. W. Murphy, Typhoid & Smallpox vaccine 
January 1946—Mrs. EB. W. Murphy, Typhoid & Smallpox vaccine 


January 1946—Michael Murphy, Typhoid vaccine 
January 1946—Patricia Ann Murphy, Typhoid vaccine 


Section 201 (a) of the Independent Offices Appropriation Act, 1946, 
59 Stat. 106, 131, provides as follows: 


Sec. 201. (a) Appropriations for the fiscal year 1946 available for expenses of 
travel of civilian officers and employees of the executive departments and inde- 
pendent establishments shall be available also for expenses of travel performed 
by them including expenses of transportation of their immediate families in 
accordance with regulations prescribed by the President, on transfer from one 
official station to another for permanent duty when authorized by the head of the 
department or establishment concerned in the order directing such transfer: 
Provided, That such expenses shall not be allowed for any transfer effected for 
the convenience of any officer or employee. 
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Pursuant to the above authority the President issued Executive 
Order No. 9587, dated July 6, 1945, which provides, in pertinent part 
(Part IT, section 2) : 

The transportation of the immediate family of an officer or employee shall be 
subject to those provisions of the Standardized Government Travel Regulations 
which relate to transportation. * * * 

The Standardized Government Travel Regulations, as amended, 
provide, in pertinent part (X, Miscellaneous Expenses, 75. Defini- 
tion), as follows: . 

* * * and when required for travel beyond the limits of the United 
States * * * charges for inoculation will be allowed when authorized or 
approved by the administrative official. 

While the above-quoted statutory provision authorizes the payment 
of “expenses of travel” of civilian officers and employees of the execu- 
tive department and independent establishments on transfer from 
one official station to another, it limits the payment of expenses in- 
curred by their immediate families in connection with such transfer 
to “expenses of transportation.” That limitation is recognized in 
the Executive order, supra, wherein it is provided that only the pro- 
visions of the travel regulations “which relate to transportation” are 
to be applicable to the transportation of the immediate families of the 
employees. 

Clearly, under the law and regulations, necessary inoculation 
charges constitute a travel expense for which an employee is entitled 
to be reimbursed, provided the charges for inoculation be authorized 
or approved by the proper official, as required by paragraph 75 of the 
travel regulations; however, such charges may not be considered as 
coming within the purview of the term “expenses of transportation” 
as used in section 201 (a) of the appropriation act or of the term 
“transportation” as used in section 2 of the Executive order, supra. 
The term “transportation” ordinarily connotes the allowance of com- 
mon carrier fares only and while paragraph 8 of the travel regulations 
broadens the meaning so as to include certain expenses incident thereto, 
there is no basis for construing it so as to include inoculation charges, 
even though they may be required—as a necessary travel expense— 
before an employee or his family are permitted to undertake the 
authorized travel. 

Accordingly, the voucher may not be certified for payment in excess 
of $7, the charge made for inoculation of Mr. Murphy, provided, of 
course, that charge be approved by the administrative official as re- 
quired by paragraph 75 of the travel regulations. 

The voucher and supporting papers are returned herewith. 
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(B-56206) 


COMPENSATION—DOUBLE—RETIRED ARMY OFFICER EMPLOYED AS 
ALTERNATE TO PART TIME EMPLOYEE 


A retired Army officer employed as alternate to a principal senior medical officer 
during such officer’s absence from his part time position may not be regarded 
as the incumbent of a “civilian office or position” within the meaning of 
section 212 of the act of June 30, 1932, as amended, limiting to $3,000 per 
annum the combined rate of retired and civilian pay, except on those days 
when he fills the position, and on each of such days his retired pay should 
be reduced so that when combined with his civilian pay for that day the 
combined rate will not exceed the $3,000 per annum limitation. 


Assistant Comptreller General Yates to the Administrator of Veterans’ Affairs, 
September 9, 1946: 


Consideration has been given your letter of February 25, 1946, as 
follows: 


While cognizance has been taken of the decisions which have been rendered 
by your office from time to time as to various situations which have arisen in 
connection with the interpretation and application of Section 212 of the Act of 
June 80, 1982, 47 Stat. 406, the facts in the present instance present an angle 
which has not heretofore been specifically considered by you. 

James Kenneth Kaufman, C-4,576,602 is entitled to retirement pay under Sec- 
tion 5, Public 18, 76th Congress, in the amount of $196.87 monthly effective April 
7, 1948. On September 21, 1943 his award was reduced to $138.48 because of his 
appointment effective September 22, 1943 as Senior Medical Officer in the Vet- 
erans Administration, P&S 5, to alternate with another physician under the 
following contract of employment: 

“Your combined salaries may not exceed $1,338.16 per annum, and combined 
hours of duty may not exceed 64 hours a month.” 

On September 14, 1945 the veteran advised by letter as follows: 

“This is to notify you that I was appointed alternate Senior Medical Officer 
at the Veterans Facility, Murfreesboro, Tennessee, on October 22, 1943. The 
basic salary is $1,338.16 and I have worked approximately six to ten hours per 
year, receiving less than $20.00 in 1945.” 

On November 19, 1945, he advised further : 

“Your letter of November 16 was received this morning. Please refer to my 
letter of September 14, in which I stated that I am employed as alternate Senior 
Medical Officer, Dr. B. W. Rawlins being Senior Medical Officer. 

“I am called only when Dr. Rawlins is not available and I am paid by the 
hour. This has never exceeded ten hours a year and I have received no more 
than $50.00 since 1943.” 

Your decision of January 24, 1941, addressed to the Secretary of Commerce, 20 
Comp. Gen. 407, has been noted, wherein the retired officer was employed as a 
Principal Clerk, CAF-6 at 95 cents per hour when actually employed, the hours 
of employment per month being limited to never exceed a total of 90, so that the 
maximum annual compensation which the retired officer would receive could not 
exceed $1,026 annually, which when added to his retired pay of $1,920 annually 
made a total of $2,946 a year. While in that case the amount of salary which 
could be earned was limited by contract, in the present instance it is to be noted 
that the amount of salary which the employee can earn is entirely subject to the 
control of Dr. Rawlins, the Principal Senior Medical Officer. 

It may be said, of course, that the physician made a bad contract, for obviously 
he could have agreed to perform the services without compensation, thereby 
insuring that his retired pay would not be reduced. It seems unconscionable 
that his retirement pay should be reduced by reason of performance of a few 
hours work. 

The thought suggests itself that in a situation such as this it might be held 
that the total amount earned during any particular year might be computed at 
the end thereof and the retired pay increased for that year to such an amount 
as would not when added to the salary actually earned exceed $3,000 without 
doing violence to the provisions of the statute in question; or that at least he be 
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permitted to refund the compensation received and elect to receive his full 
retired pay. 


Section 212 of the act of June 30, 1932, 47 Stat. 406, as amended, 5 
U.S. C. 59a, provides: 


(a) After June 30, 1982, no person holding a civilian office or position, appointive 
or elective, under the United States Government or the municipal government of 
the District of Columbia or under any corporation, the majority of the stock of 
which is owned by the United States, shall be entitled, during the period of such 
incumbency, to retired pay from the United States for or on account of services 
as a commissioned officer in any of the services mentioned in Title 37, at a rate 
in excess of an amount which when combined with the annual rate of compensa- 
tion from such civilian office or position, makes the total rate from both sources 
more than $3,000; and when the retired pay amounts to or exceeds the rate of 
$3,000 per annum such person shall be entitled to the pay of the civilian office or 
position or the retired pay, whichever he may elect. As used in this section, the 
term “retired pay” shall be construed to include credits for all service that law- 
fully may enter into the computation thereof. 

(b) This section shall not apply to any person whose retired pay, plus civilian 
pay, amounts to less than $3,000: Provided, That this section shall not apply to 
regular or emergency commissioned officers retired for disability incurred in 
combat with an enemy of the United States or for disabilities resulting from 
an explosion of an instrumentality of war in line of duty during an enlistment or 
employment as provided in Veterans Regulation Numbered 1 (a), part I, para- 
graph I. 


The rule has been established since shortly after such provisions 
were enacted that they do not preclude a permanent full-time employee 
from receiving his retired pay without deduction for periods of ab- 
sence from his civilian position in a nonpay status. 12 Comp. Gen. 
448 ; 15 td. 706, 709; A-48122, April 1, 1933; A-50526, August 23, 1933. 
In decision of November 16, 1932, 12 Comp. Gen. 448, it was said: 

Section 212 of the Economy Act is a restriction on the receipt of civilian com- 
pensation and retired pay. For any period an officer or employee is in a nonpay 
status in his civilian office or position—other than when on furlough under section 
101 of the Economy Act—the restriction of the said section 212 is not applicable 
and payment of the full amount of his retired pay less percentage reduction 
under section 106 of the Economy Act is authorized. 

While a different rule was followed in cases involving part-time 
employees (12 Comp. Gen. 256; A-46901, July 13, 1933) and temporary 
employees (13 Comp. Gen. 448; 14 id. 68), who were regarded, in 
effect, as working full time during the period of incumbency for the 
purpose of computing their annual rate of compensation and the re- 
sulting reduction in the rate of their retired pay during the whole of 
such periods, it was recognized in the subsequent decision of January 
24, 1941, 20 Comp. Gen. 407, that the latter principle should not be 
applied in cases where the total of the retired pay plus the civilian 
compensation which could be received by a part-time employee is less 
than $3,000 a year, even though the full-time rate would exceed that 
amount. It was held in such decision, quoting the syllabus, that: 

Section 212 of the act of June 30, 1932, limiting to $3,000 per annum the com- 
bined rate of retired pay and civilian compensation of retired commissioned 
officers who are also civilian Government employees, does not preclude payment 


of Army retired pay and civilian compensation where the civilian employment 
is on a “when actually employed” basis and the hours per month are specifically 
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limited in the appointment so that the total amount of retired pay and civilian 
compensation possible to be paid in a year does not exceed $3,000, even though 
the combined rate computed on a full-time per annum basis exceeds $3,000. 

In the present case, it appears that Dr. Kaufman is not the principal 
incumbent of the part-time position but is only an alternate who has 
agreed to fill the position when Dr. Rawlins, the principal senior 
medical officer, is absent. In that situation, Dr. Kaufman is not 
reasonably to be regarded as the incumbent of the position, either 
within the contemplation of the statute or the principles of the cited 
decisions, except on those days when he fills the position. It may be 
noted in such connection that the statute not only refers to the “period 
of such incumbency” but relates to the “annual rate of compensation 
from such civilian office or position” and not to the annual rate of 
compensation of such position. 

Accordingly, you are advised that Dr. Kaufman’s retirement pay 
account may be adjusted from the date of his appointment as such 
alternate by allowing him his full retirement pay except for the days 
he actually filled the position. For each of such days he filled the 
position, his retirement pay should be reduced to the amount which 
combined with the amount of civilian compensation from the position 
received for that day will not exceed the per annum rate of $3,000 
fixed by the statute. 


(B-59999) 


COMPENSATION—WITHIN-GRADE PROMOTIONS—ADMINISTRATIVE 
INCREASES AS CONSTITUTING EQUIVALENT INCREASE 


The percentage increases in basic compensation authorized by section 405 of the 
Federal Employees Pay Act of 1945, for employees subject to the Classifica- 
tion Act, which were granted administratively on July 1, 1945, to attorneys 
and engineers of the Bonneville Power Administration whose grades and 
salaries had been fixed administratively in accordance with the Classifica- 
tion Act, do not constitute an “equivalent increase” within the meaning of 
the within-grade advancement provisions of section 402 of said act, so as to 
start a new waiting period for within-grade advancement, even though said 
employees were not placed under the Classification Act by statute until 
enactment of the act of October 23, 1945. 


Comptroller General Warren to the Secretary of the Interior, September 9, 
1946: 


I have your letter of August 14, 1946, as follows: 


I wish to submit for your determination the question as to whether increases 
in basic compensation granted administratively to attorneys and engineers of 
the Bonneville Power Administration on July 1, 1945 constitute “equivalent 
increases in compensation” within the meaning of the Mead-Ramspeck Act so as 
to start a new waiting period for automatic within-grade promotions. 

Attorneys and engineers were believed originally by the Administration to be 
legally subject to the Classification Act of 1923, as amended, and in all respects 
they were treated as if they were subject to that Act. In 1944, however, it was 
determined that they were not legally subject to the Classification Act and that 
their compensation was to be fixed administratively. B-—41365, April 21, 1944; 
B-41365, November 6, 1944 (24 Comp. Gen. 351). The administration thereafter 
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fixed their compensation administratively, but in all respects continued to apply 
the grades, salary schedules and within-grade promotion policies legally appli- 
cable to employees subject to the Classification Act. 

On July 1, 1945, basic salaries were increased by administrative action to 
correspond to the increases made in Classification Act schedules by Section 405 
of the Federal Employees’ Pay Act of 1945 (hereinafter sometimes referred to 
as the “1945 Act”). That section provided that the increases it effected were not 
to be treated as “equivalent increases in compensation” which would start a new 
waiting period for within-grade promotions under the Mead-Ramspeck Act. In 
accordance with the Administration’s policy of treating attorneys and engineers 
as if they were subject to the Classification Act, it was administratively 
determined that the July 1 increase should not be deemed to start a new waiting 
period for automatic increases to be granted administratively to attorneys and 
engineers. 

If attorneys and engineers had remained outside the Classification Act and 
the Mead-Ramspeck Act, no difficulties would have ensued inasmuch as the Ad- 
ministration could have continued to follow the policies of those acts. On Oc- 
tober 23, 1945, however, attorneys and engineers were placed under both the 
Classification and Mead-Ramspeck Acts, Pub. No. 201, 79th Cong. (1st Sess.). 
Under the Mead-Ramspeck Act, the July 1, 1945 salary increase, granted adminis- 
tratively in order to conform to the policy of the Classification Act, would start 
a new waiting period for automatic within-grade promotions unless some excep- 
tion is provided by the Federal Employees’ Pay Act of 1945. 

The latter act grants an exception for increases effected by Section 405, which 
is contained in Title IV. Section 101 (b) provides that Title IV “shall apply to 
officers and employees who occupy positions subject to the Classification Act of 
1923, as amended.” ‘The question, therefore, is whether Bonneville Power Ad- 
ministration attorneys and engineers were subject to the Classification Act of 
1923, as amended, within the meaning of the 1945 act when their compensation 
was increased on July 1, 1945. 

As indicated above, their compensation was not legally required to be governed 
by the Classification Act, but as a matter of administrative policy the Classifica- 
tion Act schedules were applied. In 25 Comp. Gen. 58, it was held that where 
an agency had elected to follow all of the Classification Act procedures, its em- 
ployees were “subject to the Classification Act” within the meaning of the Federal 
Employees’ Pay Act of 1945 even though the Classification Act was not legally 
applicable. This decision and that reported in 25 Comp. Gen. 86 would appear 
to settle the matter were it not for the distinction drawn in 21 Comp. Gen. 541, 


-between positions technically made subject to the Classification Act by adminis- 


trative action pursuant to section 2 of the Brookhart Salary Act of July 3, 1930 
(46 Stat. 1005) and positions the compensation of which is fixed by administra- 
tive action on the basis of Classification Act grades and schedules. The decisions 
referred to appear to involve the former type of action whereas the Bonneville 
Power Administration action in following the Classification Act grades and 
schedules was intended to be of the latter type. 

However, notwithstanding this distinction, the decision reported in 25 Comp. 
Gen. 502 holds that positions are subject to the Federal Employees’ Pay Act of 
1945 as “subject to the Classification Act of 1923” even though they “are not 
legally governed by the Classification Act of 1923, as amended, nor are all of the 
procedures thereunder followed, although the grades and salaries contained 
therein are administratively utilized.” 

On the authority of this decision, Bonneville Power Administration feels that 
its attorneys and engineers were “subject to the classification act” as used in the 
Federal Employees’ Pay Act of 1945, and the salary increases granted on July 
1, 1945 do not start a new waiting period for automatic within-grade promotions 
under the Mead-Ramspeck Act. A contrary interpretation would result in the 
anomalous situation, surely not intended by Congress, that the very act of 
making the Classification and Mead-Ramspeck Acts legally applicable to Bonne- 
ville attorneys and engineers would result in postponing within-grade salary 
increases to which they would have been entitled had they been legally subject 
to those acts all along, and which they would have received under the Adminis- 
tration’s policy of conforming to those Acts, had those acts not been made legally 
applicable. 

Because of the large number of employees affected by the existence of any doubt 
as to the correctness of the Bonneville Power Administration’s interpretations, 
I would appreciate receiving a statement of your views on this question. 
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In decision of November 6, 1944, B-41365, 24 Comp. Gen. 351, it was 
held as follows (quoting from the syllabus) : 


The effect of the provisions of section 10 of the Bonneville Project Act of 
August 20, 1937, authorizing the appointment without regard to the civil-service 
laws of “attorneys, engineers, and other experts * * * at not to exceed 
$7,500 per annum” and “other officers and employees * * * in accordance 
with the Classification Act,” is to classify all attorneys and engineers appointed 
thereunder as “experts” subject to the $7,500 limitation, and to exclude such 
attorneys and engineers as would not otherwise be regarded as experts from the 
category “other officers and employees” whose salaries are to be fixed in ac- 
cordance with the Classification Act. 14 Comp. Gen. 70, distinguished. 


Section 5 of the act of October 23, 1945, Public Law 201, 59 Stat. 
547, provides: 
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Sec. 5. Section 2 (a) of the said Act is hereby amended by striking the language 
inserted by section 1 of the Act of March 6, 1940 (54 Stat. 47) ; and section 10 
of the said Act is hereby amended to read as follows: 

“(a) The Secretary of the Interior shall appoint, without regard to the civil- 
service laws, an Assistant Administrator, chief engineer, and general counsel and 
shall fix the compensation of each in accordance with the Classification Act of 
1923, as amended. The Assistant Administrator shall perform the duties and 
exercise the powers of the Administrator, in the event of the absence or sickness 
of the Administrator until such absence or sickness shall cease and in the event 
of a vacancy in the office of Administrator until a successor is appointed. 

“(b) The Administrator, the Secretary of War, and the Federal Power Com- 
mission, respectively, are authorized to appoint, subject to the civil-service laws, 
such officers and employees as may be necessary to carry out the purposes of 
this Act, the appointment of whom is not otherwise provided for, and to fix 
their compensation in accordance with the Classification Act of 1923, as amended. 
* * * The Administrator, the Secretary of War, and the Federal Power 
Commission, respectively, are also authorized to appoint, without regard to the 
civil-service laws, such experts as may be necessary for carrying out the functions 
entrusted to them under this Act and to fix the compensation of each of such 
experts without regard to the Classification Act of 1923, as amended, but at 
not to exceed $7,500 per annum.” 


As the Secretary of the Interior previously had established com- 
pensation rates in accordance with the classification act for the posi- 
tions in question it is presumed that the passage of the above act-of 
October 23, 1945, resulted in no change in the compensation of the 
involved employees. In 25 Comp. Gen. 58 it was held (quoting from 
the syllabus) : j 


Where an agency has elected under statutory authority to fix the salary rates of 
its employees in accordance with the Classification Act and has adopted all the 
procedures thereunder including the jurisdiction of the Civil Service Commission 
respecting allocations and reallocations, the employees of such agency are to be 
regarded as “subject to” the Classification Act as that term is used in the several 
provisions of the Federal Employees Pay Act of 1945, the same as employees 
whose salary rates are required by statute to be fixed in accordance with the 
Classification Act. 


See, also, 25 Comp. Gen. 502, to the same effect. 

Accordingly, having previously adopted by administrative action 
the classification grades and rates for the employees in question such 
employees properly were given the percentage increases authorized 
by section 405 of the Federal Employees Pay Act of 1945, 59 Stat. 300, 
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effective July 1, 1945, and your administrative determination that such 
increases did not constitute an “equivalent increase” within the pur- 
view of section 402 of the Federal Employees Pay Act of 1945, 59 
Stat. 299, was proper. 

Section 5 of the act of October 23, 1945, supra, had the effect of 
requiring by statute, and subject to the civil-service rules and regula- 
tions, what previously was accomplished by administrafive action in 
fixing the compensation of those employees under the Classification 
Act, and requires no change in the administrative finding that the 
percentage increases given July 1, 1945, did not require the starting 
of a new period of service for within-grade salary advances. 

The decision, 21 Comp. Gen. 541, referred to in your letter, held in 
effect that until positions had been allocated to classified grades by 
the Civil Service Commission the automatic within-grade advances 
could not be made under the Classification Act but that increases in 
compensation which might equal such within-grade advances could be 
given administratively subject to the availability of appropriated 
funds. In 25 Comp. Gen. 58, supra, evidence was presented that the 
involved agencies had adopted the Classification Act for the employees 
there in question, including the jurisdiction of the Civil Service Com- 
mission with respect to allocating the positions, so that there was no 
material difference between the effect of the respective decisions. It 
is assumed that the classification grades administratively allotted to 
the positions of the involved employees of the Bonneville Power 
Administration now will be submitted to the Civil Service Commission 
for confirmation. I find nothing in 21 Comp. Gen. 541 requiring any 
different conclusion than that reached above with respect to the per- 
centage increase given the respective employees July 1, 1945. Specif- 
ically, therefore, the question presented in the opening paragraph of 
your letter is answered in the negative. 


(B-60256) 


SUBSISTENCE—PER DIEMS—PHILIPPINE WAR DAMAGE 
COMMISSION EMPLOYEES 


The authority granted the Philippine War Damage Commission by section 101 
(b) of the Philippine Rehabilitation Act of 1946 to fix “allowances” of its 
employees having been coupled with the authority to fix compensation “with- 
out regard to * * * the Classification Act of 1923, as amended,” the 
term “allowances” as used therein must be viewed as having reference to 
such allowances as would affect compensation, and, therefore, may not be 
regarded as authority to fix a per diem allowance in lieu of subsistence— 
aan no part of an employee’s compensation—without regard to existing 

mitations. 
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Comptroller General Warren to the Chairman, Philippine War Damage Com- 
mission, September 9, 1946: 


I have your letter of August 27, 1946, as follows: 


This letter is written at the direction of the members of the Philippine War 
Damage Commission to obtain a ruling interpretative of the meaning of Section 
101 (b) of the Philippine Rehabilitation Act of 1946 (Public Law 370, 79th Con- 
gress), in reference to per diem allowances to the Commission’s personnel while 
on temporary duty assignment in the Philippines. 

In this connection I am enclosing herewith the expense vouchers of Messrs. 
John M. Smith, and Vernon E. Moore, employees of this Commission. Both Mr. 
Smith and Mr. Moore have entered the amount of $10.00 per diem for each day of 
their temporary duty in the Philippines. They claim such an allowance on the 
basis of formal action by this Commission in directing that they be allowed that 
much per day because of excessive subsistence costs in the Philippines. Authority 
for their action is contained in the official minutes of the Commission and in letters 
addressed to them in confirmation of the minute entries. 

The provisions of Section 101 (b) of the Philippine Rehabilitation Act state 
that “The commission may .. . . . fix the compensation and allowances 
of such officers, attorneys, and employees, and may make such expenditures as 
may be necessary to carry outitsfunctions ... . .” The legislative history 
record regarding the intent of Congress is silent. It appears obvious, however, 
that, when one considers that the very liberal provisions of other sections of the 
Act grant wide discretionary powers to the Commission on more important mat- 
ters, the Congress must have intended that Section 101 (b) should give the Com- 
mission the power to make its own per diem allowances. 

Furthermore, in the enactment of the Foreign Service Act of 1946 (Public Law 
724, 79th Congress) the Congress has expressed itself in favor of the general 
policy of making suitable and necessary adjustments in per diem allowances 
where hardships would otherwise result. (See Sec. 901, Public Law 724, 79th 
Congress, and Pages 125 to 131 inclusive of House Report No. 2508, 79th Congress, 
2nd Session.) 

The actual situation facing the Commission is that because of inflation in the 
Philippines, living costs have risen so high that it is impossible to obtain such 
necessities of life as food and shelter without expenditures considerably in excess 
of the customary $7.00 a day allowed generally to Federal employees in some other 
Federal agencies functioning in other foreign countries. 

That situation is further complicated by the fact that the armed forces have 
withdrawn their hospitality and assistance to civilians in the Philippine area 
because Congress has reduced their appropriation to the point that such liberality 
is not now possible. 

It is extremely important that this Commission have your opinion promptly 
as Mr. Smith, who is now in the Philippines, will soon be joined there by others 
to carry on the Commission’s work. 


Title I of the Philippine Rehabilitation Act of 1946, Public Law 370, 
_ approved April 30, 1946, 60 Stat. 128, provides, in part, as follows: 


See. 101. (a) There is hereby established a Philippine War Damage Commis- 
sion (in this title referred to as the “Commission”). The Commission shall con- 
sist of three members, to be appointed by the President of the United States, by 
and with the advice and consent of the Senate. One of the members of the Com- 
mission shall be a Filipino. The members of the Commission shall receive com- 
pensation at the rate of $12,000 a year. The terms of office of the members of 
Commission shall expire at the time fixed in subsection (d) for winding up the 
affairs of the Commission. A vacancy in the membership of the Commission shall 
not impair the authority of the remaining two members of the Commission to 
exercise all of its functions. Vacancies occurring in the membership of the 
Commission shall be filled in the same manner as in the case of the original 
selection. Members of the Commission shall receive their necessary traveling 
and other expenses incurred in connection with their duties as such members, 
or a per diem allowance in lieu thereof, to be fixed by the Commission without 
regard to the limitation prescribed in any existing law. 

(b) The Commission may, without regard to the civil-service laws or the 
Classification Act of 1923, as amended, appoint and fix the compensation and 
allowances of such officers, attorneys, and employees, and may make such ex- 
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penditures, as may be necessary to carry out its functions. Officers and em- 
ployees of any other department or agency of the Government may, with the con- 
sent of the head of such department or agency, be assigned te assist the Com- 
mission in carrying out its functions. The Commission may, with the consent 
of the head of any other department or agency of the Government, utilize the 
facilities and services of such department or agency in carrying out the functions 
of the Commission. 

Section 101 (b), supra, authorizes the Commission to appoint and 
fix the compensation and allowances of its officers, attorneys, and em- 
ployees “without regard to the civil-service laws or the Classification 
Act of 1923, as amended.” Clearly, the term “allowances” as used in 
the above-quoted section refers to such allowances as may be affected 
by the civil-service laws and the Classification Act of 1923, as amended. 
Otherwise, the authority thus conferred to fix allowances would be 
meaningless—amounting to nothing more than a legislative state- 
ment of a self-evident fact. The civil-service laws pertain to appoint- 
ments to positions under the Federal Government and the Classifica- 
tion Act of 1923, as amended, relates to the fixing of rates of compen- 
sation. Hence, considering the fact that the authority to fix “allow- 
ances” is coupled with the authority to fix compensation, it reasonably 
appears that the term “allowances” as used in section 101 (b), supra, 
has reference to such allowances as would affect compensation. In 
that connection, it will be noted that the reasonable value of allow- 
ances in kind, such as quarters, light, heat, etc.—authorized to be fur- 
nished administratively to civilian employees of the Government in 
appropriate cases—is required by statute to be considered as part of 
the compensation in fixing the salary rates of employees to whom such 
allowances are furnished. See section 3 of the act of March 5, 1928, 
45 Stat. 193. On the other hand, it is settled that a per diem allow- 
ance in lieu of subsistence prescribed in accordance with the provisions 
of the Standardized Government Travel Regulations forms no part 
of compensation. See 22 Comp. Gen. 925, 926, and the decision cited 
therein. Consequently, in the absence of a clear indication of such an 
intent on the part of the Congress, this office would not be warranted 
in accepting the view urged in your letter that the authority conferred 
upon the members of the Commission by section 101 (b) above in- 
cludes authority to fix per diem in lieu of subsistence for employees 
of the Commission without regard to the existing limitations thereon. 

It will be noted that section 101 (a), supra, expressly provides that 
the members of the Commission shall receive necessary traveling and 
other expenses incurred in connection with their official duties, or a 
per diem allowance in lieu thereof “to be fixed by the Commission 
without regard to the limitation prescribed in any existing law.” If 
the Congress had intended likewise to authorize the Commission to 
prescribe a per diem allowance in lieu of subsistence for its employees 
without regard to the limitations of existing law, it is reasonable to 
assume that it would have used language similar to that employed in 
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section 101 (a). Further, nothing has been found in the legislative 
history of the said 1946 statute which is indicative of a legislative 
intent to authorize a per diem allowance in lieu of subsistence for 
employees of the Commission in an amount greater than that author- 
ized for civilian employees of other agencies of the Federal Govern- 
ment serving temporarily in the Philippines and no cogent reason for 
such a distinction suggests itself. 


In the light of the foregoing, you are advised that the maximum per 
diem in lieu of subsistence allowable for employees of the Philippine 
War Damage Commission while on temporary duty in the Philippines 


is $7 (see Bureau of the Budget Bulletin No. 1946-47 :1, dated July 
11, 1946). 


With respect to the travel voucher of Mr. Vernon E. Moore, it ap- 
pears that the claim for per diem at the rate authorized outside the 
continental limits of the United States should cover 32 days (July 9 
through August 8, 1946—including the day lost by reason of crossing 
the International Date Line), rather than 33 days as claimed—the 


calendar days over the period July 9 to August 8, 1946, both dates in- 
clusive, involving only 31 days. 


The vouchers and supporting papers submitted with your letter are 
returned herewith. 


(B-60257) 


LEAVES OF ABSENCE—ANNUAL—PHILIPPINE WAR DAMAGE 
COMMISSION EMPLOYEES 


The authority granted the Philippine War Damage Commission by section 101 
(b) of the Philippine Rehabilitation Act of 1946 to fix the “compensation 
and allowances” of its employees “without regard to * * * the Clas- 
sification Act of 1923, as amended,” does not include the authority to grant 
leave in excess of that prescribed by the annual leave act of March 14, 1986, 
which is applicable to “all civilian employees of the United States wherever 
stationed.” 


Comptroller General Warren to the Chairman, Philippine War Damage Commis- 
sion, September 9, 1946: 


I have your letter of August 26, 1946, as follows: 


This letter is written at the direction of the members of the Philippine War 
Damage Commission to obtain a ruling interpretative of the meaning of Section 
101 (b) of the Philippine Rehabilitation Act of 1946 (Public Law 370, 79th Con- 
gress), in reference to annual and sick leave for the Commission’s personnel 
while on duty in the Philippines. 

It is the desire of the members of the Philippine War Damage Commission to 
grant its employees annual leave in excess of the 26 days annual leave granted 
employees of other agencies. It is proposed tentatively to grant American 
employees of this Commission 60 days annual leave—30 days of which shall be 
considered simple or local leave usable only for vacation or rest periods within 
the Philippine Islands, and an additional 30 days for home leave for those who 
may wish to return to the United States. It is proposed that both the home 
leave and the simple or local leave shall be cumulative up to 120 days. Sick 
leave would be established at the rate of 15 days per annum. 
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The granting of home leave, however, shall be regarded as a privilege and 
not a right and can only be granted to an employee at the discretion of the 
Commission or at the completion of the employee’s term of service. As stated 
above, these proposals are tentative and have not been formally adopted by the 
Commission because of the feeling that additional research may be necessary to 
ascertain the exact provisions for leave. 

The provisions of Section 101 (b) of the Philippine Rehabilitation Act state 
that “The Commission may . . . fix the compensation and allowances of 
such officers, attorneys, and employees, and may make such expenditures, as 
may be necessary to carry out its functions . . .” The legislative history 
record regarding the intent of Congress as to leave privileges is silent. How- 
ever leave is an allowance under the definition of the word “allowance.” It 
appears obvious that, when one considers that the very liberal provisions of other 
sections of the Act grant wide discretionary powers to the Commission on more 
important matters, the Congress intended that Section 101 (b) should give the 
Commission the power to establish its own leave system. 

The Congress took official recognition of the necessity for additional leave for 
personnel stationed abroad in the enactment of the Foreign Service Act of 1946 
(Public Law 724, 79th Congress) in providing for annual leave for those in the 
foreign service. In taking this action the Committee on Foreign Affairs of the 
House o? Representatives in House Report No. 2508, 79th Congress, stated the 
following in reference to home leave: 

“When it does occur, it is obviously in the public interests and in the interests 
of the officer or employee, especially if he comes from a distant post, that he 
should have 60 calendar days leave in the United States. It is the experience 
of most Foreign Service personnel that a considerable proportion of the 60 days 
must be devoted to medical check-ups, dental work, the purchase of new ward- 
robes, and other personal problems.” 

In authorizing the establishment of the Philippine War Damage Commission 
the Congress stated in the Philippine Rehabilitation Act (Public Law 370, 79th 
Congress) that the life of the Commission should not exceed five years. That, 
in effect, means that the Commission’s life is a temporary one. Employees of 
the Commission, therefore, will be faced with that reality. That realization is 
an important factor in the recruitment of competent personnel and that deterrent 
can only be overcome by provisions for adequate home leave to permit employees 
to make necessary readjustments and obtain new employment after having been 
stationed 11,000 miles from Washington. 

It is extremely important that this Commission have your opinion promptly 
so that it may adopt a leave system which would assist in the recruitment of the 
most competent and qualified personnel available for assignment to duty in the 
Philippines. 


The act of March 14, 1936, 49 Stat. 1161, entitled, “To provide for 
vacations to Government employees, and for other purposes,” is, in 
pertinent part, as follows: 


That with the exception of teachers and librarians of the public schools of the 
District of Columbia and officers and employees of the Panama Canal and Panama 
Railroad on the Isthmus of Panama and except as provided in section 4 hereof, 
all civilian officers and employees of the United States wherever stationed and 
of the government of the District of Columbia, regardless of their tenure, in 
addition to any accrued leave, shall be entitled to twenty-six days’ annual leave 
with pay each calendar year, exclusive of Sundays and holidays: Provided, That 
the part unused in any year shall be accumulated for succeeding years until it 
totals not exceeding sixty days. This Act shall not affect any sick leave to which 
employees are now or may hereafter be entitled. Temporary employees, except 
temporary employees engaged on construction work at hourly rates, shall be 
entitled to two and one-half days leave for each month of service. The annual 
leave herein authorized shall be granted at such times as the heads of the various 
departments and independent establishments may prescribe. This Act becomes 
effective January 1, 1936. 

* * * * * + s 


Sec. 4. Nothing in this Act shall affect the Postmaster General and officers 
and employees in or under the Post Office Department: Provided, That officers 
and employees in the departmental service and in the Mail Equipment Shops of 
the Post Office Department shall be included within the provisions of this Act. 
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Sec. 5. Nothing in this Act shall be construed to prevent the continuance of 
any existing leave differential now obtaining for the benefit of employees of the 
eee Government stationed outside the continental limits of the United 
With certain exceptions not here material, provisions essentially simi- 
lar to those quoted above are contained in Public Law 472, also ap- 
proved March 14, 1936 (49 Stat. 1162), authorizing sick leave at the 
rate of 114 days per month for civilian employees of the Government. 

It will be noted that, with the exception of certain employees spe- 
cifically exempt therefrom, section 1 of Public Law 471, quoted above, 
refers to “all civilian officers and employees of the United States 
wherever stationed.” Hence, in the absence of express statutory pro- 
vision therefor, there appears no basis upon which annual leave in 
excess of that authorized under the provisions of the said 1936 annual 
leave statute may be granted administratively to civilian employees of 
the Philippine War Damage Commission. 

Section 101 (b) of the Philippine Rehabilitation Act of 1946, Public 
Law 370, approved April 30, 1946, 60 Stat. 128—quoted in part in your 
letter—authorizes the Commission to appoint and fix the compensa- 
tion and allowances of its employees “without regard to the civil-service 
laws or the Classification Act of 1923, as amended.” Annual leave as 
authorized by the 1936 act, swpra, is a right—not a privilege—and, 
while the time at which it may be granted is subject to administrative 
discretion, there is no administrative authority either to increase or 
decrease the amount of such leave. Hence, the basis upon which it 
is stated that annual leave is an “allowance” within the meaning of 
section 101 (b) of the Philippine Rehabilitation Act of 1946, supra, 
is not understood. Rather, the term “allowances” as used in that act 
reasonably appears to have reference to such allowances as would 
affect compensation. See decision of today, to you, under docket No. 
B--60256, 26 Comp. Gen. 165. 

The fact that annual leave in excess of that provided by the said 
act of March 14, 1936, has been authorized for Foreign Service officers 
and employees in nowise may be viewed as evidencing an intent on 
the part of the Congress that similar benefits are to be granted ad- 
ministratively to employees of other Federal agencies serving outside 
the United States. 

Such leave differential in favor of Foreign Service officers and em- 
ployees has existed by express statutory provision at least since 1931 
(see section 22 of the act of February 23, 1931, 46 Stat. 1210). 

Accordingly, you are advised that there is no authority of law 
whereby employees of the Philippine War Damage Commission on 
duty in the Philippines or elsewhere administratively may be granted 


annual leave in excess of that prescribed by the said act of March 14, 
1936. 
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(B-57583) 


PAY—REAR ADMIRALS—TEMPORARY REAR ADMIRAL 
OF NAVAL RESERVE 


A Naval Reserve officer on active duty who was appointed temporarily to the 
rank of rear admiral in the Naval Reserve, although assimilated under sec- 
tion 14 of the Pay Readjustment Act of 1942 to the active duty pay and al- 
lowances of a Regular Navy officer of “corresponding grade and length of 
service,” is not entitled to the pay of a rear admiral (upper half) as provided 
by section 2 of the act of June 30, 1942, for rear admirals of the upper half 
“on the active list of the line.” 


Assistant Comptroller General Yates to the Secretary of the Navy, September 
10, 1946: 


There has been considered your letter of April 25, 1946, with enclos- 
ures, as follows: 


There is forwarded herewith a letter from Rear Admiral Irving M. McQuiston, 
(A3), U. 8. Naval Reserve (38649), dated January 30, 1946, with accompanying 
endorsements and enclosures, requesting that he “be certified to receive the pay 
and allowances of a rear admiral, upper half” by virtue of his appointment as a 
rear admiral in the Naval Reserve for temporary service to rank from the 8th 
day of July 1942. , 

Your decision is requested on the specific question presented in the enclosure, 
namely, whether Rear Admiral McQuiston is entitled to the pay prescribed by 
law for a rear admiral (upper half) by reason of the fact that his date of prece- 
dence as a temporary rear admiral in the United States Naval Reserve, as set 
forth in his appointment to that rank, antedates the date of precedence of an 
officer of the Navy holding a temporary appointment as rear admiral of the upper 
half on the active list of the Line of the Navy. 


The enclosure of the Chief of the Bureau of Supplies and Accounts 
dated April 11, 1946, referred to in your letter, reads as follows: 


Refs: (a) Sec 1362, Revised Statutes, as amended (34 U. S. Code 1). 

(b) Act of August 29, 1916, as amended (34 U. S. Code 2). 

(c) Act of August 29, 1916, as amended (34 U. S. Code 4 (a)). 

(d) Act of August 29, 1916, (34 U. S. Code 10). 

(e) Section 312 of the act of June 25, 1938 (34 U. S. Code 855k). 

(f) Section 306 of the act of June 25, 1938 (34 U. S. Code 855e). 

(gz) Section 3 of the act of July 24, 1941 (34 U. S. Code 350b). 

(h) Section 11 of the act of July 24, 1941, as amended (34 U. S. Code 350}). 
(i) Section 1 of the act of June 30, 1942 (50 U. S. Code 806). 

(j) Section 2 of the act of June 30, 1942 (50 U. S. Code 807). 

(k) Section 7 of the act of June 16, 1942 (37 U. S. Code 107). 

(1) Section 14 of the act of June 16, 1942 (37 U. S. Code 114). 

‘ (m) Decision of Comptroller General B-38242 dated 18 January 1944 (23 Comp. 
en. ° 

Encl: (A) List of commissioned officers of the Naval Reserve temporarily 
appointed to Flag Rank under the act of July 24, 1941, as amended. 

1. Reference (a) states that the Line of the Navy shall be divided into certain 
grades, one of which is Rear Admiral. Since March 3, 1899, the grade of Rear 
Admiral of the Line of the Navy has been divided for pay purposes into two grades, 
originally denominated as upper nine and lower nine, but now designated as 
upper half and lower half. Reference (b) specifies the authorized number of 
officers of the Line of the Navy and the distribution by rank and/or grade of 
the authorized number of commissioned officers of the Line of the Navy, including 
Rear Admirals, is determined through the application of the mathematical 
formula set forth in reference (c). Reference (d) sets forth the rule for deter- 
mining the numerical position (upper or lower half) for pay purposes of officers 
holding the rank of Rear Admiral on the active list of the Line of the Navy. 
The aforementioned provisions of law relating to commissioned officers, includ- 
ing Rear Admirals on the active list of the Line of the Navy, were suspended by 
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reference (i) and such suspension remains in effect until June 30 of the fiscal 
year following that in which the present war shall end. During the period of 
suspension referred to, the number of Rear Admirals on the active list of the 
Line of the Navy entitled to the pay and allowances provided by law for Rear 
Admirals of the upper half, exclusive of those carried as additional numbers in 
such grade, is one-half of the number of permanent and temporary officers of the 
Line in that grade. The evidence required to substantiate entitlement to credit 
of pay of the upper half in the case of a Rear Admiral on the active list of the 
Line of the Navy, temporarily appointed to the rank of Rear Admiral, is a certif- 
icate issued by the Chief of the Bureau of Naval Personnel specifying the date on 
which such individual attained a numerical position included in the upper half 
on the roster of officers holding a permanent or temporary commission as Rear 
Admiral on the active list of the Line of the Navy. 

2. The act of June 25, 1938, established the Naval Reserve, consisting of the 
Fleet Reserve, the Organized Reserve, the Merchant Marine Reserve and the 
Volunteer Reserve, as a Reserve component part of the Navy and provided 
authority for initial appointments and promotions of officers of such Reserve. 
When mustered into Federal service in time of war or national emergency, the 
status of commissioned officers of the Naval Reserve is merely changed from 
that of an officer of the Naval Reserve on inactive duty to an officer of the Naval 
Reserve on active duty, but such officers, while on active duty, do not attain the 
status of a commissioned officer on the active list of the Line or Staff of the 
Navy. In substantiation of this observation, attention is invited to the enabling 
legislation in 34 U. S. Code 737, 737 (a) and 853c-2 which provides a means for 
appointing certain officers of the Naval Reserve to the Line of the Navy. The 
specific authority included in the act of July 24, 1941 (34 U. S. Code 350j), for the 
appointment of officers of the Naval Reserve to higher temporary rank in the 
Naval Reserve while on active duty contained an express prohibition to the effect 
that such authority shall not be construed to authorize the temporary appoint- 
ment of members of the Naval Reserve to ranks in the Regular Navy. 

8. Under section 1 of the act of June 10, 1922 (42 Stat. 625), in effect when 
the Naval Reserve Act of 1938 and the act of July 24, 1941, were enacted, and 
section 1 of the Pay Readjustment Act of 1942, the base pay of officers of the Navy 
below the rank of Rear Admiral is prescribed in the form of pay periods and 
the base pay for each period is authorized to be paid officers of certain rank, or 
rank plus length of service. Also, it is provided in such Pay Acts that every 
officer paid under the provisions of the cited sections thereof shall receive an 
increase of 5 per centum of the base pay of his period for each 3 years of service 
up to 30 years. Therefore, the phrase “corresponding grade and length of serv- 
ice” was included to establish a comparable basis for computing the pay and 
allowances of officers of the Naval Reserve of the rank of Captain or below while 
on active duty under orders of competent authority, and has been so accepted by 
the Comptroller General. The Comptroller General has consistently held that a 
Rear Admiral on the active list is entitled to the pay of the lower half or upper 
half, depending upon his numerical standing on the list of Rear Admirals on the 
active list of the Line of the Navy, exclusive of those carried as additional 
-numbers in that grade; that length of service or the length of time a Rear Admiral 
remains on the list has no bearing on whether he will pass from the lower half 
to the upper half, such change in numerical standing being contingent upon 
addition to and removal of names from, the list through appointment, retirement 
or death. 

4. 34 U. S. Code 350 (c) provides that commissioned officers on the retired list 
temporarily appointed to higher ranks or grades on the retired list shall, while 
on active duty, be entitled to the same pay and allowances as officers of like 
grade or rank with equivalent service on the active list. However, retired 
officers of the Navy upon reporting for active duty do not thereby attain, or 
regain, their former status of a commissioned officer [Line or Staff] on the active 
list of the Navy. [Comp. Gen. B—13556, 11 October 1941]. Consequently, there 
is no officer retired in the rank of Rear Admiral (lower half), irrespective of 
date of precedence, who is entitled, prior to 8 April 1946, to receive the pay of the 
upper half while on active duty by reason of the fact that an officer of the rank 
of Rear Admiral on the active list with the same or earlier date of precedence 
may be drawing such pay. In this connection see reference (m). Public Law 
No. 837, approved 8 April 1946, prescribes the conditions under which an officer 
on the retired list of the Navy of the permanent grade or rank of Rear Admiral, 
and entitled to the pay of the lower half at the time of retirement may, after 
recall to active duty, establish right to the pay and allowances prescribed by law 
for a Rear Admiral (upper half). 
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5. The Comptroller General, in reference (m), also held that when a Captain, 
or officer of lower rank, on the retired list of the Navy is advanced to the tem- 
porary rank of Rear Admiral on the retired list under 34 U. S. Code 350 (c), he 
becomes entitled to the pay and allowances authorized for a Rear Admiral of 
the lower half, but that such statute did not authorize a change from the pay of 
the lower half to the pay of the upper half on the basis of a comparison of total 
commissioned service and active service as a retired Rear Admiral with the 
service of a Rear Admiral on the active list. In view of such ruling, there is no 
retired officer temporarily appointed under the authority contained in the cited 
section to the rank of Rear Admiral on the retired list while on active duty who, 
irrespective of date of precedence, is drawing the pay of a Rear Admiral (upper 
half). Since retired officers in this category are not specifically included in 
Public Law No. 337, approved 8 April 1946, they are by implication excluded 
therefrom, by reason of the fact that they hold the tempérary, and not perma- 
nent, rank or grade of Rear Admiral on the retired list. 

6. It is pointed out that separate provision is made in the act of July 24, 1941, for 
the advancement of (a) officers on the active list; (b) officers on the retired list 
of the Navy on active duty; (c) and officers of the Naval Reserve on active duty. 
The appointment of Captain McQuiston as a temporary Rear Admiral, made on 
2 November 1945 to rank from 8 July 1942, specifically states that he is temporar- 
ily appointed a Rear Admiral in the Naval Reserve under the act of July 24, 1941 
(34 U. 8. Code 850, 350j). It is assumed that Rear Admiral McQuiston is re- 
questing pay at the rate prescribed by section 7 of the Pay Readjustment Act of 
1942 for a Rear Admiral (upper half) by reason of the language in section 7 of 
the Naval Reserve Act of 1938 and section 14 of the Pay Readjustment Act of 
1942, which provide, inter alia, that officers of the Naval Reserve when on active 
duty, shall be entitled to receive the same pay and allowances as are authorized 
for persons of corresponding grade and length of service in the Regular Navy. 
The date of precedence of the junior Rear Admiral on the active list of the Line 
of the Navy who is drawing the pay of the upper half is 7 December 1942. There- 
fore, the determination in this case will currently affect not only the pay status 
of Rear Admiral McQuiston, but also the pay status of Rear Admiral Edward O. 
McDonnell, USNR, whose date of precedence is the same as the junior Rear 
Admiral on the active list of the Line of the Navy entitled to the pay of a Rear 
Admiral (upper half), and may later affect the pay status of other officers now 
holding temporary rank of Rear Admiral in the Naval Reserve with a later date 
of precedence, 

7. In view of the foregoing, it is recommended that a decision be obtained from 
the Comptroller General as to whether Rear Admiral McQuiston is entitled to 
the pay prescribed by law for a Rear Admiral (upper half) by reason of the 
fact that his date of precedence as a temporary Rear Admiral in the Naval 
Reserve as set forth in appointment to that rank antedates the date of prece- 
dence of an officer of the Navy holding a temporary appointment as Rear Admiral 
on the active list of the Line of the Navy. 


Under section 7 of the Naval Personnel Act of March 3, 1899, 30 
Stat. 1005, rear admirals on the “active list of the line of the Navy” 
were divided for pay purposes into two grades, those officers embraced 
in the nine lower numbers being given the pay and allowances author- 
ized for a brigadier general in the Army and those rear admirals of the 
upper nine numbers being authorized to receive, under the assimilating 
provisions of section 13 of that act, 30 Stat. 1007, and section 1466, 
Revised Statutes, the pay and allowances of a major general of the 
Army. That division of rear admirals on the active list was continued 
in effect by the act of May 13, 1908, 35 Stat. 127, the act of August 29, 
1916, 39 Stat. 576, and section 8 of the Pay Readjustment Act of June 
10, 1922, 42 Stat. 629. The same division is carried in section 7 of the 
Pay Readjustment Act of 1942, 56 Stat. 362, 37 U. S. C. 107, which 
provides as follows: 
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Sec. 7. The annual base pay of a brigadier general of the Army or the Marine 
Corps, rear admiral (lower half) of the Navy, the Coast Guard, or the Coast 
and Geodetic Survey, the Assistant Commandant of the Coast Guard, the Engi- 
neer in Chief of the Coast Guard, commodore of the Navy, an Assistant Director 
of the Coast and Geodetic Survey, and an assistant to the Surgeon General of 
the Public Health Service, shall be $6,000; and the annual base pay of a major 
general of the Army or the Marine Corps and of a rear admiral (upper half) of 
the Navy, the Coast Guard; or the Coast and Geodetic Survey or the Surgeon 
General of the Public Health Service shall be $8,000. * * 

Section 14 of the Pay Adjustment Act of 1942, 56 Stat. 367, 37 
U.S. C. 114, provides, in part, as follows: 

Sec. 14. Officers, warrant officers, and enlisted men of the Reserve forces of 
any of the services mentioned in the title of this Act, when on active duty in the 
service of the United States, shall be entitled to receive the same pay and allow- 
ances as are authorized for persons of corresponding grade and length of service 
in the Regular Army, Navy, Marine Corps, Coast Guard, or Public Health Service. 


Section 2 of the act of June 30, 1942, 56 Stat. 464, 50 U. S. C. 807, 
relating to promotion of rear admirals to the upper half, provides as 
follows: 

Sec.2. The number of rear admirals on the active list of the line entitled to the 
pay and allowances provided by law for rear admirals of the upper half, 
exclusive of those carried as additional numbers in such grade, shall be one- 
erohe™ fhe au number of permanent and temporary officers of the line in that 

peausuties it is Admiral McQuiston’s contention that inasmuch 
as he was appointed a rear admiral in the Naval Reserve for temporary 
service on November 2, 1945, to rank from July 8, 1942, and as rear 
admirals on the active list of the line of the Navy with dates of rank 
through November 1942, are receiving the pay and allowances provided 
by law for rear admirals of the upper half, he is entitled, by reason 
of the provisions of section 14 of the Pay Readjustment Act of 1942, 
supra, to be credited with the pay and allowances of a rear admiral, 
upper half. However, such contention overlooks the material fact 
that section 2 of the act of June 30, 1942, supra, relating to the pro- 
motion of rear admirals to the upper half, refers to rear admirals 
on the “active list of the line” of the Navy and that the term “active 
list,” with reference to the Navy, generally is used to denote officers of 
the Regular Navy as distinguished from officers of the Naval Reserve 
and officers on the retired list. In that connection, it is to be noted that 
separate and distinct laws have been enacted governing the composi- 
tion of the “active list” of the Navy and the Naval Reserve. See, for 
example, Title 34 U.S. C., section 1, e¢ seg., relating to the composition 
of the active list of the line of the Navy of the United States; section 
306 of the Naval Reserve Act of 1938, 52 Stat. 1182, 34 U. S. C. 855e, 
respecting the officer composition and distribution of the Naval Reserve 
and authorizing, inter alia, the appointment, in time of peace, of one 
officer to the grade or rank of rear admiral in the Naval Reserve. 

While an officer of the Naval Reserve when on active duty, who is 
appointed temporarily under the authority of the act of July 24, 1941, 
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as amended, 34 U, S. C. 350j, to the grade or rank of rear admiral 
in the Naval Reserve is entitled, under section 14 of the Pay Readjust- 
ment Act of 1942, a, to receive the same pay and allowances au- 
thorized for officers of “corresponding grade and length of service” 
in the Regular Navy, the matter of determining whether an officer 
appointed temporarily to the rank or grade of rear admiral is entitled 
to receive the pay of the upper half is dependent, not upon his length 
of service, but rather upon his numerical standing on the list of rear 
admirals of the line on the active list. If his name appears in the 
upper one-half of the list of rear admirals of the line on the active list, 
he is entitled to the pay of the upper half; otherwise, he is entitled to 
the pay of the lower half. However, officers of the Naval Reserve, as 
well as officers on the retired list and officers of the Staff Corps, who 
are promoted temporarily to the rank or grade of rear admiral do not 
thereby become entitled to have their names placed on the list of rear 
admirals of the line on the active list, and, consequently, in the absence 
of a specific statutory provision therefor, such officers are not entitled 
to receive the pay and allowances of the upper half specifically author- 
ized for officers on the “active list” of the line of the Navy. In that 
connection, see section 18 of the act of June 10, 1926, 44 Stat. 724, 34 
U. S. C. 348q, and the first proviso to section 2 of the act of June 30, 
1942, 56 Stat. 464, 50 U. S. C. 807, specifically prescribing the condi- 
tions under which rear admirals of the Staff Corps on the active list 
may receive the pay and allowances of the upper half. 

A contention similar to that urged in the present case was con- 
sidered recently by the Court of Claims in the case of Spears v. United 
States, No. 46254, decided May 6, 1946, wherein a retired officer, pro- 
moted temporarily to grade and rank of rear admiral on the retired 
list, contended that he was entitled to the pay of the upper half by 
reason of the fact that his date of appointment as a temporary rear 
admiral on the retired list was prior to that of an officer on the active 
list of the line receiving the pay and allowances of the upper half, and 
that section 4a of the act of July 24, 1941, 55 Stat. 603, extends to offi- 
cers on the retired list of the Navy appointed to higher temporary 
grades or ranks, while on active duty, the “same pay and allowances 
as officers of like grade or rank with equivalent service on the active 
list.” However, the court, after referring to section 2 of the act of 
June 30, 1942, relating to the promotion of rear admirals on the active 
list of the line to the upper half, stated that a rear admiral becomes 
eligible to receive the pay and allowances of the upper half “because 
he was an officer on the active list and because of a right granted only 
to officers on the active list and not to officers on the retired list serv- 
ing on active duty.” Also, see 23 Comp. Gen. 507; Byrd v. United 
States, 103 C. Cis. 285. 
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It is to be noted that specific legislation was required to overcome 
the effect of those decisions with reference to the bestowal of upper 
half pay upon retired rear admirals and that such benefits are not 
measured by service in that rank equal to that of the junior rear ad- 
mira] of the line of the Navy who is entitled to upper half pay, but is 
authorized for such retired rear admirals only upon the completion 
of satisfactory active service therein specifically required. See Public 
Law 337, April 8, 1946, 60 Stat. 86. Accordingly, in the absence of a 
statute specifically so providing, this office would not be justified in 
viewing the provision in section 14 of the Pay Readjustment Act of 
1942, supra, as authorizing credit of active upper half pay to officers 
promoted temporarily to the rank of rear admiral in the Naval Reserve. 





(B-57649) 


RETIREMENT—COAST AND GEODETIC SURVEY OFFICERS— 
APPLICABILITY OF ACT OF FEBRUARY 21, 1946 


In view of the permanent provisions of the act of January 19, 1942, relating 
specifically to the board to consider the retirement of certain Coast and 
Geodetie Survey officers for other than age, length of service, and disability, 
the provisions of section 2 and the temporary provisions of section 8 of the 
act of February 21, 1946, respecting the boards to consider the retirement of 
certain Regular Navy officers, may not be regarded as applicable to Coast 
and Geodetic Survey officers by reason of the provisions of section 11 of the 
act of May 18, 1920, extending to Coast and Geodetic Survey officers the 
general laws relating to the retirement of Navy officers. 

In view of the permanent provisions of the act of January 19, 1942, providing spe- 
cifically for the retirement of Coast and Geodetic Survey officers for other than 
age, 30 years’ service, or disability, the provisions of section 11 of the act 
of May 18, 1920, extending to Coast and Geodetic Survey officers the general 
laws relating to the retirement of Navy officers, may not be viewed as ex- 
tending to Coast and Geodetic Survey officers the benefits of section 6 of the 
act of February 21, 1946, authorizing the voluntary retirement of Navy 
officers upon the completion of 20 years’ service. 

The provisions of the act of December 3, 1942, authorizing temporary wartime 
appointments for officers of the Coast and Geodetic Survey in like manner as 
provided for Navy officers by the act of July 24, 1941, may not be viewed as 
extending to Coast and Geodetic Survey officers the right to be retired with 
the retired pay of the highest temporary grade they held under said 1942 
act, as is authorized for naval personnel by the retirement provisions of 
—_ oe 10 of said 1941 act, as amended by section 8 of the act of February 

Officers of the Coast and Geodetic Survey who were entitled, by virtue of the 
assimilating provision of section 11 of the act of May 18, 1920, to the benefits 
of section 1444, Revised Statutes, providing for the retirement of Navy officers 
at the age of 64 years, are entitled, in view of the repeal of said section 
1444 by section.11 (b) of the act of February 21, 1946, to retirement and to 
the payment of retired pay on the basis prescribed for Navy officers by section 
9 of the 1946 act, upon reaching the age of 62 years. 

The proviso in section 9 of the act of February 21, 1946, authorizing the President, 
in his discretion, to defer the retirement of Navy and Marine Corps offi- 
cers otherwise eligible for retirement thereunder, not to exceed 10 offi- 
cers, has reference to the deferment of a total of 10 officers of the services 
subject to section 9, and, therefore, the President may defer the retirement 
of those Coast and Geodetic Survey officers who are entitled to the retirement 
benefits of section 9 as would not cause the total number of officers so deferred 
to exceed the maximum of 10 officers. 
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Assistant Comptroller General Yates to the Secretary of Commerce, September 
10, 1946: 


There has been considered your letter of May 1, 1946, as follows: 


Retirement of commissioned officers of the U. S. Coast and Geodetie Survey is 
provided for in the Act of May 18, 1920 (41 Stat. 603), as follows: 

“All laws relating to the retirement of commissioned officers of the Navy shall 
hereafter apply to commissioned officers of the Coast and Geodetic Survey.” 

Your decision is requested as to the extent to which the provisions of the Act 
of February 21, 1946, “To authorize the President to retire certain officers and 
enlisted men of the Navy, Marine Corps, and Coast Guard, and for other pur- 
poses”, Public Law 305—79th Congress, apply to the retirement of commissioned 
officers of the Coast and Geodetic Survey. 

Question No.1. Sections 1 to 5 of the Act provide for boards to consider and 
recommend for retirement various officers of the Navy, Marine Corps, and Coast 
Guard in order to carry out the purpose of the Act stated in the preamble, that, 

“Whereas the wars in which the United States has been engaged are now in 
process of being brought to a successful close with the probability that the serv- 
ices of a number of officers of the Navy and Marine Corps, particularly some of 
those in the higher ranks, cannot be utilized.” 

Special provisions for a personnel board to consider and recommend for 
retirement various officers of the Coast and Geodetic Survey are contained in 
Sections 3 to 6 of the act of January 19, 1942 (56 Stat. 6). In view of these 
special provisions, do Sections 1 to 5 of the Act of February 21, 1946 have appli- 
cation to commissioned officers of the Coast and Geodetic Survey? 

Question No. 2. Section 6 of the Act provides for retirement of all officers of 
the Navy, Marine Corps, and Coast Guard upon their own application after twenty 
years of active service. Your decision dated February 11, 1939, B-872, held that 
similar legislation, when applicable only to line officers of the Navy, did not 
apply to officers of the Coast and Geodetic Survey. Does this provision, now 
applying to all officers of these services, apply also to officers of the Coast and Geo- 
detic Survey? 

Question No. 3. If either of the foregoing questions is answered in the affirma- 
tive, shall officers of the Coast and Geodetic Survey retired pursuant to the 
sections referred to therein be placed on the retired list and receive pay in accord- 
ance with Section 7 of the Act? 

Question No. 4. Section 8 of the Act amends Section 10 of the Act approved July 
24, 1941 (55 Stat. 605) which authorized temporary appointment or advancement 
of certain personnel of the Navy and Marine Corps. This latter Act was made 
applicable, with certain limitations, to officers of the.Coast and Geodetic Survey 
by the Act approved December 38, 1942 (56 Stat. 1038). Do the provisions of 
Section 8 of the current Act thereby become applicable to officers of the Coast 
and Geodetic Survey? 

Question No. 5. Section 9 of the Act provides that officers of the Navy and 
Marine Corps, and of the Coast Guard by virtue of the provisions of Section 10, 
below the grade of fleet admiral shall be placed on the retired list when they attain 
the age of 62 years. Does this provision apply to the retirement of officers of 
the Coast and Geodetic Survey and affect the present retirement age of 64 years? 
If so, does the provision that the President may, in his discretion, defer placing 
on the retired list not more than ten officers who otherwise would be retired, 
affect or similarly limit to ten the number of officers of the Coast and Geodetic 
Survey who may thus be deferred? 


Section 11 of the act of May 18, 1920, 41 Stat. 603, 604, quoted in 
part in your letter, reads as follows: 


That in lieu of compensation now prescribed by law, commissioned officers of 
the Coast and Geodetic Survey shall receive the same pay and allowances as now 
are or hereafter may be prescribed for officers of the Navy with whom they hold 
relative rank as prescribed in the Act of May 22, 1917, entitled “An Act to tem- 
porarily increase the commissioned and warrant and enlisted strength of the 
Navy and Marine Corps, and for other purposes,” including longevity; and all 
laws relating to the retirement of commissioned officers of the Navy shall here- 
after apply to commissioned officers of the Coast and Geodetic Survey * * *. 
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That part of section 11 of the said act of May 18, 1920, 33 U. S. 
Code 864, extending to commissioned officers of the Coast and Geodetic 
Survey “all laws relating to the retirement of commissioned officers 
of the Navy” has been regarded, in the absence of statutory provisions 
specifically relating to the retirement of commissioned officers of the 
Coast and Geodetic Survey, as applying to such officers the general laws 
of the Navy—as distinguished from special laws applicable to a spe- 
cific class of officers (18 Comp. Gen. 650)—relating to the retirement of 
officers of the Navy which are applicable to all officers of the Navy, 
such as retirement at the age of 64 years (34 U. S. Code 384—repealed 
by section 11 (b) of the act of February 21, 1946, 60 Stat. 29) ; retire- 
ment upon completing 30 years’ service (34 U. S. C. 383 (35 Stat. 
128) ) ; retirement for disability (34 U. S. C. 417, 418 (Secs. 1453, 1454, 
R.S.)). See regulations for the Government of the U. S. Coast and 
Geodetic Survey, 1931, paragraphs 569 to 571. However, the assimi- 
lating provision of the 1920 act does not operate to continue such as- 
similation when the Congress otherwise has made specific provision for 
the retirement or pay and allowances of commissioned officers of the 
Coast and Geodetic Survey. C/. 25 Comp. Gen. 388, 397, and cases 
cited therein. The provision in the 1920 act, assimilating the pay 
and allowances of commissioned officers of the Coast and Geodetic 
Survey to those provided by law for officers of the Navy, largely was 
superseded by the act of June 10, 1922, 42 Stat. 625, and the Pay Re- 
adjustment Act of 1942, 56 Stat. 359, which prescribed specific rates of 
pay and allowances for commissioned officers of the Coast and Geodetic 
Survey. Cf. 22 Comp. Gen. 723. Also, as hereinafter indicated, in 
view of the express provision in the act of January 19, 1942, 56 Stat. 
6, relating to the distribution, promotion, and to a certain extent, the 
retirement of commissioned officers of the Coast and Geodetic Survey, 
it appears that the assimilating provision of the 1920 act, insofar as 
it concerns the retirement benefits of commissioned officers of the Coast 
and Geodetic Survey, may have been superseded, to some extent at 
least, by such express retirement provisions. 

The said act of January 19, 1942, applicable to the Coast and 
Geodetic Survey only, specifically provides for the distribution, pro- 
motion, and retirement of commissioned officers of that organization 
for other than age, length of service, and disability. Section 1 of 
the said act, 56 Stat. 6, provides that commissioned officers on the 
active list of the Coast and Geodetic Survey “ shall be distributed in 
rank relative with officers of the Navy” in stipulated proportions; 
section 2, 56 Stat. 6, sets forth the procedure to be followed in con- 
nection with recommending promotions; section 3, 56 Stat. 7, directs 
the Secretary of Commerce to appoint and convene a personnel board 
consisting of not less than five officers not below the rank of commander 
on the active list of the Coast and Geodetic Survey to, inter alia, make 
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recommendations for retirement; section 4, 56 Stat. 7, provides that 
such recommendations shall be submitted to the President for his 
approval or disapproval. On the other hand, Public Law 305, ap- 
proved February 21, 1946, 60 Stat. 26,“An Act to authorize the Presi- 
dent to retire certain officers and enlisted men of the Navy, Marine 
Corps, and Coast Guard, and for other purposes” authorizes the Secre- 
tary of the Navy to convene boards to consider and recommend for 
retirement officers of the Regular Navy, etc. Sections 1 and 2, 60 Stat. 
26, deal with the composition of the boards to consider the retirement 
of officers of the Regular Navy serving in the ranks of rear admiral and 
commodore, or equivalent rank in the Marine Corps; section 3, 60 Stat. 
27, authorizes the Secretary of the Navy to convene boards of officers 
of the Regular Navy and Marine Corps to consider and recommend for 
retirement officers of the Regular Navy and Marine Corps in the rank 
of captain and below in the Navy and colonel and below in the Marine 
Corps, and prescribes the composition of such boards; however, the 
authority to convene such boards is specifically limited by section 12 
of the said act, 60 Stat. 29, to June 30 of the fiscal year following that 
in which the present war officially shall be declared terminated. Sec- 
tion 4, 60 Stat. 27, provides that the recommendations of the board 
shall be submitted by the Secretary of the Navy to the President for 
approval or disapproval; section 5, 60 Stat. 27, provides that officers 
retired under the act shall be placed on the retired list on the first day 
of the month as may be set by the Secretary of the Navy, but not 
later than the first day of the seventh month after approval by the 
President. 

Thus, each statute deals with the boards to consider the retirement, 
etc., of officers of the respective services under the conditions therein 
prescribed, but it is to be noted that the authority vested in the Secre- 
tary of the Navy under section 3 of the act of February 21, 1946, to 
convene boards to consider the retirement of Navy officers serving in 
the rank of captain and below is temporary legislation in that the 
authority to convene such boards is, under the provisions of section 
12 of the act, to terminate on June 30 of the fiscal year following that 
in which the present war officially is declared terminated. There is 
nothing in the act of February 21, 1946, or its legislative history, which 
indicates that the temporary provisions of the said section 3—enacted 
primarily to enable the Navy to readjust the active list of the Navy 
to a postwar basis by providing for the retirement of officers whose 
services no longer could be efficiently utilized—or the provisions of 
section 2 dealing with the composition of boards to consider the retire- 
ment of Navy officers above the rank of captain, were intended to 
affect or temporarily supersede or modify the permanent provisions 
of the act of January 19, 1942, relating specifically to the composition 
of the personnel board to consider the retirement of officers of the 
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Coast and Geodetic Survey. Accordingly, your question No. 1 is an- 
swered in the negative. 

Sections 5, 6, and 7 of the act of January 19, 1942, 56 Stat. 7, 8, make 
specific provisions for the retirement of commissioned officers of the 
Coast and Geodetic Survey for other than age, length of service, and 
physical disability, as follows: 

Sec. 5. The President may transfer to the retired list from the grades of 
captain, commander, lieutenant commander, and lieutenant such officers as have 
been recommended for retirement by the Personnel Board: Provided, That the 
total number of officers so retired in any fiscal year shall not exceed the whole 
number nearest 1 per centum of the total authorized number of commissioned 
officers on the active list, and, except as otherwise required by law, the number 
of officers so retired plus the number of officers retired for age in any fiscal year 
shal] not exceed 3 per centum of the total authorized number of commissioned 
officers on the active list: Provided further, That all transfers to the retired 
list pursuant to this Act shall become effective on the next ensuing July 1 and the 
resulting vacancies may be filled as of that date. 

Sec. 6. Officers retired pursuant to section 5 of this Act shall receive pay at 
the rate of 2% per centum of their active-duty pay at the time of retirement mul- 
tiplied by the number of years of service for which entitled to credit in the 
computation of their pay on the active list, not to exceed a total of 75 per centum 
of said active-duty pay: Provided, That a fractional year of six months or more 
shall be considered a full year in computing the number of years’ service by 
which the rate of 244 per centum is multiplied. 

Sec. 7. Should an officer fail in his physical examination for promotion and 
be found incapacitated for service by reason of physical disability contracted in 
line of duty, he shall be retired with the rank to which he would otherwise be 
entitled to be promoted, with retired pay at the rate of 75 per centum of the 
active-duty pay of that grade. 

Section 6 of the act of February 21, 1946, 60 Stat. 27, referred to in 
your question No. 2, provides that any officer of the Navy, Marine 
Corps, or Coast Guard, who shall have completed more than 20 years 
of active service in the Navy, Marine Corps, or Coast Guard, at least 
10 years of which shall have been active commissioned service, may at 
any time thereafter, upon his own application, in the discretion of 
the President, be placed upon the retired list on the first day of such 
month as the President may designate. Section 7 of the act, 60 Stat. 
27, authorizes any officer so retired to be placed on the retired list with 
the highest grade, permanent or temporary, in which he served satis- 
factorily, with retired pay at the rate of 214 per centum of the active 
duty pay with longevity credit of the rank with which retired, multi- 
plied by the number of years’ service for which entitled to credit in 
the computation of his pay while on active duty. It will be observed 
that the said section 6 of the act of February 21, 1946, is a reenactment 
of section 12 (e) of the Navy Personnel Act of June 23, 1938, 52 Stat. 
950, authorizing officers of the line of the Navy to retire upon comple- 
tion of 20 years’ commissioned service—which was suspended by section 
1 of the act of June 30, 1942, 56 Stat. 463, and repealed by section 11 (c) 
of the act of February 21, 1946, 60 Stat. 29—-with the exception that the 
said section 6 authorizes all officers of the Navy, Marine Corps, and 
Coast Guard who have completed 20 years’ active service, at least 10 


years of which shall have been active commissioned service, to be 
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placed on the retired list with retired pay computed as therein au- 
thorized. It was administratively suggested in 1939 that the said sec- 
tion 12 (e) of the Navy Personnel Act of June 23, 1938, might be ap- 
plicable to the Coast and Geodetic Survey by reason of the assimilat- 
ing provision of the act of May 18, 1920, supra, so as to authorize 
officers of the Coast and Geodetic Survey to voluntarily retire upon 
completion of 20 years’ service, but it was concluded in decision of 
February 11, 1939, 18 Comp. Gen. 650, that the said section 12 (e) was 
applicable to line officers of the Navy only, and hence, had no appli- 
cation to the Coast and Geodetic Survey. Thereafter, the act of 
January 19, 1942, was enacted so as to provide for the retirement, etc., 
of officers of the Coast and Geodetic Survey for other than age, 30 
years’ service or disability, but no attempt appears to have been made 
at that time to obtain a general provision for the retirement of com- 
missioned officers upon the completion of 20 years’ service. While sec- 
tion 5 of the act of January 19, 1942, authorizes the retirement of offi- 
cers of the Coast and Geodetic Survey for other than age, 30 years’ 
service or disability, the said section places strict limitations upon the 
rank and number of officers that may be so retired in any fiscal year. 

The number of officers authorized to be retired under the said sec- 
tion 5 in any fiscal year for other than age, 30 years’ service or dis- 
ability, is limited to the whole number nearest 1 per centum of the 
total authorized number of commissioned officers on the active list— 
approximately 170 officers—and, except as otherwise required by law, 
the number of officers retired under the said section 5, plus the number 
of officers retired for age in any fiscal year, shall not exceed 3 per 
centum of the total authorized number of commissioned officers on 
the active list. In House Report No. 1412, to accompany H. R. 5837, 
which became the said act of January 19, 1942, the operation of the 
said section 5 is explained as follows: 

Section 5 provides that with certain limitations the President may retire two 


officers annually, other than those retired for age, physical disability, or by 


voluntary request after 30 years’ service. The limitations provide that in any 
fiscal year: 


If five officers are retired for age, none may be retired, under this section. 
If four officers are retired for age, one may be retired, under this section. 
If three or less officers are retired for age, two may be retired, under this 


section. 

Thus, while the act of January 19, 1942, specifically dealing with 
the retirement of officers of the Coast and Geodetic Survey for other 
than age, length of service, or disability, made no provision for the 
voluntary retirement of such officers at reduced rates of pay upon the 
completion of 20 years’ service, it is now suggested that section 6 of 
the act of February 21, 1946, authorizing the voluntary retirement of 
Navy, Marine Corps, and Coast Guard officers upon completion of 


20 years’ service, extends such right to retirement to commissioned 
7544964814 
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officers of the Coast and Geodetic Survey by reason of the assimilating 
provision in the act of May 18, 1920. 

To so view the assimilating provision in the act of May 18, 1920, 
would be contrary to the stated intent and purpose of section 5 of the 
act of January 19, 1942, in that it would permit the retirement, on 
completion of 20 years’ service, of an unlimited number of commis- 
sioned officers of the Coast and Geodetic Survey. The said section 5 
specifically deals with the retirement of commissioned officers of the 
Coast and Geodetic Survey for other than age, 30 years’ service and 
disability, and the limitation therein prescribed as to the number of 
officers that may be retired upon completion of less than 30 years’ 
service was enacted after careful and thorough consideration of the 
personnel problems and quasi-military status of the comparatively 
small force of commissioned officers of that service—approximately 
170 officers—by officials of the Coast and Geodetic Survey and the 
committees of the Congress generally concerned with matters respect- 
ing retirement of commissioned officers of the Coast and Geodetic 
Survey. On the other hand, the act of February 21, 1946, was enacted 
at the request of the Navy Department, after consideration by the 
Committees on Naval Affairs in the Senate and House of Representa- 
tives of the personnel problems facing the Navy Department as a 
result of the suspension during the war of retirement laws applicable 
to such officers, the necessity of retiring a large number of officers 
whose services no longer could be efficiently utilized in the postwar 
Navy, etc. Any similar personnel problems which may have existed 
in the Coast and Geodetic Survey, do not appear to have been con- 
sidered by the Congressional committees considering the then proposed 
act of February 21, 1946. In that connection it will be noted that the 
Coast Guard, which, with certain exceptions, was transferred back to 
the Treasury Department effective January 1, 1946, specifically was 
included within the benefits of the act of February 21, 1946, by section 
10 thereof, 60 Stat. 29. It is at least doubtful that the provisions of 
the said section 6 of the act of February 21, 1946, were intended to 
apply to the Coast and Geodetic Survey. A more reasonable view of 
the assimilating provision of the act of May 18, 1920, considered in 
conjunction with the specific provision in the act of January 19, 1942, 
relating to the retirement of officers of the Coast and Geodetic Survey, 
is that while the said 1942 act did not materially affect the retirement 
rights theretofore regarded as having been extended to such officers 
by reason of the assimilating provision of the 1920 act, the 1942 act in 
effect superseded the assimilating provision in the 1920 act insofar as 
retirement of officers who had completed less than 30 years’ service is 
concerned. In any event, the matter is too doubtful for this office to 
conclude that the assimilating provision of the act of May 18, 1920, 
properly may be viewed as extending to commissioned officers of the 
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Coast and Geodetic Survey the retirement benefits authorized for 
commissioned officers of the Navy under section 6 of the act of Febru- 
ary 21, 1946. Accordingly, your question No. 2 is answered in the 
negative, making it unnecessary to answer question No. 3. 

Prior to amendment section 1 of the act of July 24, 1941, 55 Stat. 603, 
authorized the President in time of war and national emergency to 
temporarily appoint certain personnel of the Navy, Marine Corps and 
Coast Guard to higher grades, and section 10 thereof, 55 Stat. 605, 
provided that personnel appointed under authority of that act may 
continue in their temporary status during such period as the President 
may determine, but not longer than 6 months after the termination of 
the war or national emergency. Other sections of the act make provi- 
sions for the retirement of officers and enlisted men who incur physical 
disability while serving under a temporary appointment in a higher 
rank. Section 7 of the act of June 30, 1942, 56 Stat. 465, amended sec- 
tions 1 and 10 of the said act so as to limit the President’s authority 
to make such temporary appointments to “not later than June 30 of 
the fiscal year following that in which the war or national emergency 
shall terminate,” and also amended section 10 “so that temporary ap- 
pointments made under authority of that act during the present war 
may continue in force until 6 month after the termination of this Act.” 
The act of December 3, 1942, 56 Stat. 1038, expressly authorizes the 
temporary appointment or advancement of commissioned officers of 
the Coast and Geodetic Survey in time of war or national emergency, 
and provides that personnel of the Coast and Geodetic Survey shall 
be subject, in like manner and to the same extent and with the same 
relative conditions as are provided for personnel of the Navy, to the act 
of July 24, 1941, except that temporary appointments and promotions 
shall be limited as follows: 

(1) Commissioned officers in the service of the War Department or of the 
Navy Department, under the provisions of section 16 of the Act of May 22, 1917 
(40 Stat. 87), may, upon recommendation, respectively, of the Secretary of War 
or the Secretary of the Navy, be temporarily promoted to higher ranks or grades. 

(2) Commissioned officers in the service of the Coast and Geodetic Survey 
may be temporarily promoted to fill vacancies in ranks and grades caused by the 
transfer of commissioned officers to the service and jurisdiction of the War or 
Navy Departments under the provisions of section 16 of the Act of May 22, 1917 
(413) Heeularly appointed deck officers and junior engineers may be temporarily 
appointed: to the rank and grade of ensign: Provided, That the number of deck 
officers and junior engineers holding such temporary appointments shall not 
exceed the number of officers transferred to the War and Navy Departments 
under provisions of section 16 of the Act of May 22, 1917 (40 Stat. 87). 

Section 10 of the said act of July 24, 1941, as amended, was further 
amended by section 8 of the act of February 21, 1946, 60 Stat. 28, to 
read as follows: 

“(a) Personnel appointed or advanced under the authority of this Act may 


be continued in their temporary status during such period as the President may 
determine, but not longer than six months after the termination of war or na- 
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tional emergency or, in the case of reserve and retired personnel, not longer than 
the period herein specified or the date of release from active duty whichever is 
the earlier and in no case longer than six months after the termination of war or 
national emergency. Upon the termination of their temporary status such per- 
sonnel on the active list of the Regular Navy and Marine Corps shall assume 
their permanent status and those of the retired list and of the respective Reserve 
Components, including the Fleet Reserve and Fleet Marine Corps Reserve, shall 
have, when returned to an inactive status, the highest grade and rank in which, 
as determined by the Secretary of the Navy, they served satisfactorily under a 
temporary appointment, unless entitled to the same or higher grade and rank 
pursuant to section 8 of this Act, as now or hereafter amended. 

“(b) (1) Personnel of the retired list returned to an active status with higher 
rank pursuant to subsection (a) shall receive retired pay computed at the rate 
prescribed by law and applicable in each individual case but based upon such 
higher rank. 

“(2) Personnel of the active list of the Regular Navy and Marine Corps and 
personnel of the Fleet Reserve and Fleet Marine Corps Reserve appointed or ad- 
vanced under the authority of this Act shall, when subsequently retired, if not 
otherwise entitled to the same or higher grade and rank or retired pay, be ad- 
vanced to the highest grade and rank in which, as determined by the Secretary 
of the Navy, they served satisfactorily under temporary appointments, and shall 
receive retired pay computed at the rate prescribed by law and applicable in 
each individual case but based upon such higher rank. 

“(c) Personnel of the classes described above who have been retired or released 
from active duty prior to the date of this amendment shall be entitled to the 
benefits of this section from the date of retirement or release from active duty, as 
the case may be. 

“(d) Personnel accorded higher rank pursuant to this section shall, if sub- 
sequently assigned active duty, be recalled to active duty in the grades, ranks or 
ratings, with which they were retired or returned to an inactive status unless 
under other provisions of law they are entitled to higher grades, ranks, or ratings. 

“(e) The highest rank in which an officer served on or prior to June 30, 1946, or 
if a prisoner of war at any time during World War II the highest rank to which 
an officer was temporarily appointed pursuant to the provisions of this Act, is the 
highest rank in which the officer may be retired and upon which his retired pay 
may be based pursuant to this section, unless under provisions of law other than 
those contained within this section he is entitled to a higher rank on the retired 
list or to a higher retired pay, or unless at the time of retirement he is serving 
in a higher permanent grade or rank.” 

(b) Nothing contained in this section shall be construed as altering or amend- 
ing any provision of section 7 of the Act approved June 30, 1942 (56 Stat. 465). 


The question now presented is whether the provisions of section 10 
of the act of July 24, 1941, as amended by section 8 of the act of Feb- 
ruary 21, 1946, supra, are applicable to commissioned officers of the 
Coast and Geodetic Survey. At the outset, it is to be noted that sec- 
tion 8 (b) of the 1946 act, 60 Stat. 28, expressly provides that nothing 
in that section shall be construed as altering or amending any pro- 
vision of section 7 of the act of June 30, 1942, 56 Stat. 465, and, conse- 
quently, insofar as concerns officers of the Coast and Geodetic Survey, 
the temporary appointments of such officers may continue in force 
until 6 months after the termination of the act of July 24, 1941, as 
amended. However, there is nothing in the legislative history of the 
act of February 21, 1946, indicative of a legislative intent to extend 
to quasi-military personnel of the Coast and Geodetic Survey the 
liberal retirement benefits expressly authorized for naval and Marine 
Corps personnel under the said section 8. The executive and legisla- 
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tive policy with respect to extending to commissioned officers of the 
Coast and Geodetic Survey all rights, privileges, etc., accorded military 
and naval personnel is set forth, to some extent, in the President’s veto 
message of August 13, 1942, on H. R. 6818—which as reenacted became 
the said act of December 3, 1942—in pertinent part, as follows: 


This bill, as indicated by its title, authorizes the temporary appointment or 
advancement of commissioned officers of the Coast and Geodetic Survey in time 
of war or national emergency. It contains, however, the further and more far- 
reaching provision that “officers on the active list of the Coast and Geodetic 
Survey in commissioned ranks shall be deemed to be in active military service.” 

I am informed that under this latter provision all active commissioned service 
whether in time of war or peace, in the Coast and Geodetic Survey, would be 
considered active military service, and that, consequently, there would flow to 
its commissioned personnel all pension, insurance, and other rights and privi- 
leges to which military personnel and their dependents are entitled. The com- 
mittee reports and the debates do not indicate that these results were foreseen 
by the Congress. 

It would be different if the majority of the functions of the Coast and Geodetic 
Survey were clearly military or naval. On the contrary, in time of peace, its 
duties and functions are normally civilian; and in time of war most of them 
continue to be civilian. 

I am, therefore, unable to find any reason which would justify placing all of 
the active commissioned personnel of the Coast and Geodetic Survey into the 
category of “active military service.” 

And it should be remembered that, under existing law, officers of the Coast and 
Geodetic Survey, actually serving under military or naval command, are now 
entitled to the benefits of the laws which apply to the armed forces. 


In Report No. 2507 of the Committee on the Merchant Marine and 
Fisheries, House of Representatives, on H. R. 7556, which was en- 
acted as a substitute for the vetoed bill H. R. 6818 and became the act 
of December 3, 1942, supra, it is stated : 


The bill, with the amendment proposed above, will consist of three sections. 
The first section of the proposed bill is identical with the bill, H. R. 6818, which 
was reported favorably by this committee on April 13, 1942. The bill then 
consisted of only one section, but it was amended in the Senate by the inclusion 
of certain language which was the subject of the President’s veto. The veto 
by the President was directed specifically to the amendment which was inserted 
in the Senate. That amendment deleted the words “personnel of the Coast and 
Geodetic Survey” and substituted therefor the words “officers on the active list 
of.the Coast and Geodetic Survey in commissioned ranks shall be deemed to be 
in active military service and.” The veto of the President was directed to this 
language which was inserted in the Senate and concurred in by the House. 
This language constituted the only ground of objection on the part of the 
President. 

It was not the intent of this committee nor, we presume, of the Senate, that 
those results should follow which the President, in his veto message, considered 
might follow. Whether those results would follow from the language of the 
amendment inserted in the Senate need not be considered now for those results 
were not intended and if it were possible, even remotely, that such results would 
follow, it was much better to veto the bill and permit the correction to be made. 


The current legislative policy of not extending to quasi-military 
personnel the liberal retirement benefits authorized for military and 
naval personnel is further exemplified by the Public Health Service 
Act of 1944, approved July 1, 1944, 58 Stat. 682. In that connection, 
it will be noted that section 210 (a) (1) of the said act, 58 Stat. 687, 
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provides for the appointment of officers of the regular corps to higher 
temporary grades in time of war or national emergency, and while 
sections 210 (c) and 211, 58 Stat. 688, provide for the retirement of 
commissioned officers of the regular corps, those sections do not con- 
tain provisions such as those appearing in section 8 of the act of Febru- 
ary 21, 1946, authorizing retirement generally in higher temporary 
grades with retired pay based upon such temporary grades. However 
that may be, the act of July 24, 1941; as originally enacted and as 
amended by the act of June 30, 1942, primarily relates to the tempo- 
rary appointment and promotion of officers of the Navy, Marine Corps, 
and Coast Guard, and it was such existing provisions of law that were 
made applicable by the act of December 3, 1942, to the Coast and Ge- 
odetic Survey, with certain exceptions therein stated. To now view 
the act of December 3, 1942, as extending the provisions of section 8 of 
the act of February 21, 1946, to officers of the Coast and Geodetic Sur- 
vey would lead to a result which originally prompted the President to 
veto H. R. 6818, which as reenacted under H. R. 7556 became the said 
act of December 3, 1942. In other words, such view of the act of De- 
cember 3, 1942, would result in the retirement, generally, of commis- 
sioned officers of the Coast and Geodetic Survey in the highest tempo- 
rary grade held by them during the emergency with the retired pay 
of such higher grades; and, also, in the case of retired officers recalled 
to active duty, the recomputation of their retired pay, upon return to 
an inactive status, on the basis of the highest temporary grade held 
by them while on active duty—a right not extended to other quasi- 
military personnel. 

In view of the foregoing, and in the absence of a specific provision of 
law authorizing commissioned officers of the Coast and Geodetic Survey 
generally to be retired with the retired pay of the highest temporary 
grade they held under the act of December 3, 1942, this office must con- 
clude that the provisions of the said act of December 3, 1942, were not 
intended to extend to commissioned officers of the Coast and Geodetic 
Survey the liberal retirement benefits authorized for naval personnel 
under section 8 of the act of February 21, 1946. Accordingly, your 
question No. 4 is answered in the negative. 

Prior to the enactment of section 9 of the act of February 21, 1946, 
60 Stat. 28, commissioned officers of the Coast and Geodetic Survey 
were considered entitled, by virtue of the assimilating provision in sec- 
tion 11 of the act of May 18, 1920, to the benefits of section 1444, Re- 
vised Statutes, providing that officers of the Navy below the rank of vice 
admiral shall be retired from active service upon attaining the age of 
64 years. While section 11 (b) of the act of February 21, 1946, ex- 
pressly repealed the said section 1444, Revised Statutes, new provisions 
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for retirement of officers of the Navy for age were enacted as a part of 
section 9 of the said act, which reads as follows: 

When any officer of the Regular Navy or Marine Corps serving in a rank below 
that of fleet admiral has attained the age of sixty-two years, he shall be placed 
upon the retired list by the President with the highest rank, permanent or tem- 
porary, held by him while on active duty and with retired pay at the rate of 2% 
per centum of the active-duty pay with longevity credit of the rank with which 
retired, multiplied by the number of years of service for which entitled to credit 
in the computation of his pay while on active duty, not to exceed a total of 75 per 
centum of said active-duty pay : Provided, That a fractional year of six months or 
more shall be considered a full year in computing the number of years of service 
by which the rate of 24% per centum is multiplied: Provided further, That an 
officer whose computation of pay on the active list is not based upon years of 
service shall receive as retired pay 75 per centum of his active duty pay : Provided, 
however, That the President may in his discretion, defer placing any such officer 
on the retired list for the length of time he deems advisable but not later than 
the date upon which such officer attains the age of sixty-four years, except that 
not more than ten officers whose retirement is so deferred shall be on the active 
list at any one time: And provided further, That no officer of the Navy or Marine 
Corps shall be placed upon the retired list pursuant to this section until the first 
day of the sixth month following the date of approval of this Act or until the 
date upon which he would be retired for age pursuant to law existing prior to the 
date of approval of this Act, whichever may be the earlier. 

The said section 9 effected a material change in the retirement and 
retired pay of officers of the Navy retired for age in that it reduced the 
retirement age from 64 to 62 years; changed the basis of computing 
retired pay of such officers from 75 per centum of the active duty pay 
received at the time of retirement to a per centum of their active duty 
pay based upon the number of years’ service, and authorized retirement 
in the highest temporary rank held while on active duty. However, 
the said section 9 did not affect the basic right of officers of the Navy to 
be retired for age and as such basic right had been extended to commis- 
sioned officers of the Coast and Geodetic Survey by reason of the as- 
similating provision in the act of May 18, 1920, it appears unreasonable 
to assume that the repeal of section 1444, Revised Statutes, and enact- 
ment of the said section 9 were intended to deny officers of the Coast 
and Geodetic Survey the preexisting right to retirement for age. Ac- 
cordingly, this office would not be required to object to the retirement 
and payment of otherwise proper retired pay to officers of the Coast 
and Geodetic Survey on the basis prescribed by section 9 of the act 
of February 21, 1946. However, the proviso in the said section 9 au- 
thorizing the President, in his discretion, to “defer placing any such 
officer on the retired list for the length of time he deems advisable but 
not later than the date upon which such officer attains the age of 64 
years, except that not more than 10 officers whose retirement is so de- 
ferred shall be on the active list at any one time,” does not authorize 
the President to defer the retirement of 10 officers of the Navy, 10 
officers of the Marine Corps, etc. It authorizes the President to defer 
the retirement of a total of 10 officers of the services subject to the 
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said section 9. Hence, since it is concluded that officers of the Coast 
and Geodetic Survey are entitled to benefits of the said section 9 by 
reason of the assimilating provision in the act of May 18, 1920, there 
would be no legal objection to the President, in his discretion, deferring 
the retirement of such number of officers of the Coast and Geodetic 
Survey as he may deem necessary, provided, of course, that the total 
number of officers of the various services so deferred does not exceed 
the maximum of 10 officers. Question No. 5 is answered accordingly. 





(B-60354) 


PERSONAL SERVICES—ACCOUNTING SERVICES—APPLICABILITY OF 
MAXIMUM COMPENSATION LIMITATION OF ACT OF AUGUST 2, 1946 


The maximum compensation limitation prescribed by section 15 of the adminis- 
trative expense act of August 2, 1946, providing for the procurement of 
otherwise authorized personal services by contract, is not for application 
in the case of firms or organizations when the service contracted for clearly 
is of nonpersonal nature, but, rather, is for application exclusively to the 
type of individual services of a purely personal nature contemplated by the 
Classification Act. 

Accounting services furnished under a contract to be entered into with the War 
Assets Administration pursuant to section 5 (b) of the Surplus Property Act 
of 1944, for the facilities of a firm together with the coordinated services of 
its employees without supervision or control by the Government are those of 
the firm itself and must be cunsidered as nonpersonal in nature, and, there- 
fore, compensation payments thereunder will not be subject to the maximum 
compensation limitation imposed on personal service contracts by section 
15 of the administrative expense act of August 2, 1946, regardless of the means 


employed to determine the amount of compensation payable under such a 
contract. 


Comptroller General Warren to the Administrator, War Assets Administration, 
September 12, 1946: 


There has been considered your letter of August 30, 1946, reference 
AGC, relative to certain contracts which you propose to enter into 
with various firms of public accountants for the purpose of accom- 
plishing a “timely and accurate audit” of transactions handled by 
your industry agents in the disposition of specified types of surplus 
property. With respect to the pertinent provisions of the said con- 
tracts your letter contains the following statement: 


The proposed contracts with these accounting firms would provide for the 
assignment of specific projects for a consideration stated in terms of 
rates per hour. These rates include profit, overhead costs, incidental labor costs 
and various miscellaneous expenses as well as the salary of the auditor or 
accountant who serves as the measure of consideration. This method of com- 
pensation accords with established commercial practice; and care will be ex- 
ercised to assure that the rates specified in each contract are comparable with 
the standard rates existing in the area in which the contract is to be performed. 
Furthermore, each contractor will be assigned to audit numerous industry 
agents. To the extent practicable, none will be assigned to a single industry 
agent on a resident basis. 
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In view of the nature of the contracts involved you request advice 
as to whether payments thereunder in excess of the maximum per 
diem rates prescribed by the Classification Act would be prohibited 
by section 15 of the act of August 2, 1946, Public Law 600, 60 Stat. 810, 
the provisions of which are as follows: 

Sec. 15. The head of any department, when authorized in an appropriation 
or other Act, may procure the temporary (not in excess of one year) or inter- 
mittent services of experts or consultants or organizations thereof, including 
stenographic reporting services, by contract, and in such cases such service shall 
be without regard to the civil-service and classifiations laws (but as to agencies 
subject to the Classification Act at rates not in excess of the per diem equiv- 
alent of the highest rate payable under the Classification Act, unless other rates 
are specifically provided in the appropriation or other law) and, except in the 
ease of stenographic reporting services by organizations, without regard to 
section 3709, Revised Statutes, as amended by this Act. 

By specifically providing that the maximum compensation limita- 
tion prescribed in the above-quoted section shall have exclusive appli- 
cation to agencies subject to the Classification Act, and by fixing the 
said limitation at the per diem equivalent of the highest rate payable 
under that act, it logically may be presumed that the Congress in- 
tended that section to apply exclusively to the type of services con- 
templated by the Classification Act. In other words, since the Classi- 
fication Act relates to individual services of a purely personal nature 
and has no effect either to authorize or restrict the payment of com- 
pensation to firms or organizations of experts, as such, section 15, 
supra, in a like manner is limited in its scope, and is not for applica- 
tion in the case of firms or organizations when the service contracted 
for clearly isof a nonpersonal nature. . 

With respect to the matter presented in your letter, the War Assets 
Administration specifically is authorized by section 5b of the Surplus 
Property Act of 1944, 58 Stat. 765, 768, to contract with accounting 
firms as may be necessary to carry out its functions. 

Although services performed pursuant to the contracts which you 
propose to enter into by virtue of that authority apparently are to be 
compensated for upon the basis of specified hourly rates for direct 
service rendered by each class of professional or administrative per- 
sonnel employed by the contractor, it does not appear that such con- 
tracts contemplate the mere personal services of any individual or 
group of individuals but, on the contrary, seek to engage the facilities 
of the firm as well as the coordinated services of the experts and tech- 
nicians available to it. Moreover, by virtue of the proposed contracts 
the employees and members of the contracting firms do not become 
subject to supervision or control of the Government to such extent as 
usually prevails in the case of employer-employee relationships. In 
view thereof, any service furnished pursuant to the proposed contracts 
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is that of the firm itself and must be considered nonpersonal in nature 
regardless of the means employed to determine the amount of com- 
pensation payable thereunder. 

For the foregoing reasons you are advised that compensation pay- 
ments under the proposed contracts with accounting firms are not sub- 
ject to the limitations prescribed in section 15 of the act of August 2, 
1946, supra. —~ 


(B-57275) 


RENTAL AND SUBSISTENCE ALLOWANCES—DEPENDENTS— 
IN LOCO PARENTIS STATUS 


In order that the General Accounting Office may have sufficient information 
upon which to base a determination that a person has stood in loco parentis 
to an officer claiming increased rental and subsistence allowances on account 
of dependents (person in loco parentis) under section 4 of the Pay Readjust- 
ment Act of 1942, as amended, there should be submitted in support of such 
a claim a detailed explanatory affidavit relating the information set forth 
in this decision with respect to the alleged in loco parentis status. 

An affidavit submitted by a Navy officer in support of his claim for increased 
rental and subsistence allowances on account of dependents (grandmother 
in loco parentis) which merely alleges the grandmother’s appointment as 
legal guardian and which is not in sufficient detail to permit a determination 
that the grandmother stood in loco parentis to him within the meaning of 
section 4 of the Pay Readjustment Act of 1942, as amended, may not be re- 
garded as establishing the officer’s right to increased allowances on her 
account. 


Assistant Comptroller General Yates to Ens. D. C. French, U. S. Naval Reserve, 
September 13, 1946: 

Reference is made to your letters dated June 11 and August 1, 1946, 
regarding the entitlement of William S. Spotswood, ensign, (D) L, 
U. S. N. R., to increased allowances as for an officer with dependents 
(grandmother in loco parentis) for the period commencing February 
20, 1946. 

The act of November 24, 1945, Public Law 230, 59 Stat, 587, effective 
December 1, 1945, amended section 4 of the Pay Readjustment Act 
of 1942, 56 Stat. 361, by adding thereto the following paragraph: 


As used in this section, the terms “father,” “mother,” “parent,” and “parents” 
shall include a stepparent, a parent by adoption, and any person, including a 
former stepparent, who has stood in loco parentis to the person concerned at any 
time for a continuous period of not less than five years: Provided, That a step- 
parent-stepchild relationship shall be deemed to be terminated by the stepparent’s 
divorce from the blood parent. 

Ordinarily, the status in loco parentis has reference to one who takes 
a child into his home and treats it as a member of his own family, 
educating and supporting it as if it were his own child. See 39 Am. 
Jur. 697, section 61, and cases cited therein. To like effect is 5 Comp. 
Gen. 876, wherein it is stated further— 
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* * * or it might be expressed as one who means to put himself or herself 
in the situation of lawful parent to the child with reference to the office and 
duty of making provision for the child. 

Regulations have been issued prescribing the procedure to be fol- 
lowed by disbursing officers of the Navy with respect to claims for in- 
creased allowances on account of dependents of the several classes 
named in the said act of November 24, 1945, and setting forth the 
evidence which must accompany requests to this office for advance 
decision in such cases, including, in the case of claims involving the 
status of in loco parentis, “a detailed explanatory affidavit relative 
to the ‘in loco parentis’ status.” See Bureau of Supplies and Accounts 
Manual, article 2142-3 (e) (5). 

While the nature of the information to be furnished in the detailed 
explanatory affidavit was not specified in the regulations, such affi- 
davit should include, but need not be confined to, a showing in regard 
to the following matters: 

(1) The date of birth of the claimant; the date when the alleged 
in loco parentis relation commenced ; how long that relation continued ; 
the whereabouts of the natura] parents during said period; and 
whether during all of said period the claimant lived with the per- 
son alleged to have stood in loco parentis, showing the period of any 
major absences and the reasons therefor, including the date of the 
claimant’s entry into the military or naval service. 

(2) The circumstances under which the relation arose, including a 
statement showing by whom the claimant was placed in the custody 
of the person alleged to have stood in loco parentis, and the under- 
standing or agreement, if any, which was entered into in the matter, 
furnishing a copy of the understanding or agreement if same was re- 
duced to writing. 

(3) Whether the person alleged to have stood in loco parentis as- 
sumed the duty of and paid out of his personal funds for the support, 
education, etc., of the claimant; the period of such support; and 
whether any other person or persons aided materially—that is, beyond 
occasional gifts, ete.—in such support, detailing the extent of such 
aid, if any. 

With your letter of June 11, 1946, there was submitted in addition 
to the officer’s voucher, S. and A. Form 531, and his certificate of 
dependency dated April 1, 1946, an affidavit of the officer—apparently 
intended as the explanatory affidavit required by the cited regula- 
tions—as follows: 

BY THESE PRESENTS, I, WILLIAM SYSON SPOTSWOOD, ENSIGN, 
UNITED STATES NAVAL RESERVE, DO CERTIFY: 


That Bessie Fearn SYSON [the grandmother on whose account the allowances 
are claimed], whose address is 214 Upham Street, Mobile, Alabama, has been my 
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sole legal guardian since the year 1933; that she was lawfully appointed my legal 
guardian by the State of Alabama in said year; and that at this writing the 
aforesaid Bessie Fearn SYSON remains my sole lawfully appointed legal guardian. 

However, the mere appointment of a guardian for a minor does not 
of itself relieve parents and children of their natural obligations to 
each other. Lessard v. Great Falls Woolen Co., 88 N. H. 576, 145 A. 
782, 68 A. L. R. 1142; and annotation in 63 A. L. R. 1147. While, 
ordinarily, a guardian stands in loco parentis to the ward, his rights 
and duties are those defined in the pertinent statutes and are subject to 
the provisions and purposes of the appointment as well as to the rights 
and duties of the natural parents. 25 Am. Jur. 40, 41 and 42, sections 
60 to 63, inclusive. And, unlike the general rule with regard to natural 
parents and their children, the guardian, usually, may charge the 
ward's account with the cost of his support and education. 25 Am. 
Jur. 45, section 69, and cases cited therein. 

Accordingly, the mere appointment of a guardian may not of itself 
be considered as establishing the in loco parentis status required by 
the statute here involved, and, since the officer’s present affidavit is not 
sufficiently detailed to permit a determination that his grandmother 
stood in loco parentis to him within the meaning of said statute, it 
may not be concluded that he has a dependent for increased allowance 
purposes, and, therefore, you are not authorized to credit him with 
such allowances on the basis of the present record. Should further 
consideration of the matter be desired, there should be submitted to 
the General Accounting Office a new affidavit, executed by the officer, 
showing in the detail hereinbefore set forth, the facts with regard 
to the alleged in loco parentis status of his grandmother. 

The papers submitted with your letter are retained in this office. 


(B-59392) 


APPLICABILITY OF FEDERAL DUAL COMPENSATION AND EMPLOY- 
MENT STATUTES TO ARMY EMERGENCY RELIEF EMPLOYMENTS 


The Army Emergency Relief, a charitable and benevolent corporation organized 
for the benefit of personnel of the Army of the United States, which, while 
directed by War Department officials by virtue of their office and adminis- 
tered, for the most part, by Government personnel, conducts its lawful func- 
tions without interference or assistance by the Government, is not an agency 
of the Government, and, therefore, a retired Army officer may be employed 
by the Army Emergency Relief without regard to the dual compensation limi- 
tation of section 212 of the act of June 30, 1932, as amended, or the dual em- 
ployment restriction of section 2 of the act of July 31, 1894, as amended. 


Assistant Comptroller General Yates to the Secretary of War, September 16, 
1946: 


There has been considered your letter of July 20, 1946, as follows: 
It is proposed that the Army Emergency Relief employ in a civilian capacity 


retired Army officers who would be paid for their services under such employ- 
ment from Army Emergency Relief funds, 
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The Army Emergency Relief is an organization incorporated under the laws 
of the District of Columbia in February of 1942. Copies of the Certificate of In- 
corporation and the By-Laws in effect as of 15 April 1943 (which are still in effect) 
are enclosed for your information and ready reference. It will be noted from 
the Certificate of Incorporation that the particular business and objects of said 
corporation generally stated are to collect and hold funds, and to relieve distress 
of personnel of the Army of the United States and their dependents. A reference 
to the By-Laws will disclose the corporate structure and organization of the Army 
Emergency Relief. 

It might be stated for your further information that during World War II the 
Army Emergency Relief received in contributions, memberships, and from enter- 
tainments, more than $21,000,000.00, and disbursed in loans and grants to assist 
military personnel and their dependents in emergency financial needs over $18,- 
000,000.00. A great portion of the funds disbursed has been due to sickness, re- 
quiring medical care and hospitalization, of dependents of military personnel 
who were unable to finance such medical care and hospitalization. 

It will be readily appreciated that relief from worry about their families on 
the part of soldiers overseas unquestionably increased the morale and fighting 
efficiency of our troops. The accomplishments of the Army Emergency Relief 
have been so helpful to personnel of the Army during the period of active hos- 
tilities that the continuation of such agency as a relief organization is deemed 
highly desirable for the post-war period. Funds for the operation of the Army 
Emergency Relief have been raised by generous American citizens for the express 
purpose of assisting soldiers and their families in emergency needs. No appro- 
priated money has been disbursed by, or on account of, the Army Emergency Re- 
lief for relief purposes, nor has any money from non-appropriated funds, such as, 
post exchange funds, motion picture funds, enlisted club funds, been utilized by 
the Army Emergency Relief. 

Under present demobilization policies of the War Department, as the author- 
ized strength of the Army is decreased, it has been found desirable to employ, 
if legally possible, retired officers of the Army in connection with the opera- 
tions and functions of the corporation. The employment of such retired officers 
is highly advantageous for the following reasons—first, they have intimate 
knowledge of the problems of the soldiers and their families, and not being 
subject to foreign service or change of station, except as may be found neces- 
sary in connection with Army Emergency Relief activities, their services would 
be available to the corporation continuously, and, secondly, if the retired officers 
can retain their retired pay and only the difference between active duty pay 
and retired pay paid from Army Emergency Relief funds, the overhead expenses 
of the Army Emergency Relief fund, which is strictly a charitable fund, can be 
kept at a low amount. In furtherance of this contemplated action, the Board 
of Managers has authorized the payment to such retired officers from Army 
Emergency Relief funds of the difference between their retired pay and the 
active duty pay they would receive were they on active duty. 

By reason of the nature of the funds which would be utilized to pay such 
retired officers by the Army Emergency Relief, it is the view of this Depart- 
ment that the provisions of Section 212 of the act of 30 June 1932, 47 Stat. 406, 
5 U. S. C. 59a, or the provisions of the act of 31 July 1894, 28 Stat. 205, 5 
U. 8S. C. 62, would not be applicable. However, the matter is not entirely free 
from doubt, requiring therefore your decision in the premises. 

In order that the retired officers may be advised of their rights under the 
circumstances disclosed, and that the War Department may issue appropriate 
instructions to the finance officers making payment of their retired pay, your 
decision is accordingly requested as to whether Army officers retired for (a) 
length of service or (b) injuries or incapacity incurred in line of duty (other 
than disability incurred in combat with an enemy or for disabilities resulting 
from an explosion of an instrumentality of war), may be employed in a civilian 
capacity by the Army Emergency Relief without regard to Section 212 of the 
act of 80 June 1932, supra, and the act of 31 July 1894, supra. 

In view of the desire of the corporation to perfect its arrangements for the 
post-war period as early as possible, your prompt decision on the question 
presented will be appreciated. 


j 
; 
} 
ai 
: 
, 








194 DECISIONS OF THE COMPTROLLER GENERAL 


Section 212 of the act of June 30, 1932, 47 Stat. 406, as amended 
by section 3 of the act of July 15, 1940, 54 Stat. 761, 5 U. S. C. 59a, 
is as follows: 


(a) After June 30, 1932, no person holding a civilian office or position, 
appointive or elective, under the United States Government or the municipal 
government of the District of Columbia or under any corporation, the majority 
of the stock of which is owned by the United States, shall be entitled, during 
the period of such incumbency, to retired pay from the United States for or on 
account of services as a commissioned officer in any of the services mentioned 
in Title 37, at a rate in excess of an amount which when combined with the 
annual rate of compensation from such civilian office or position, makes the 
total rate from both sources more than $3,000; and when the retired pay 
amounts to or exceeds the rate of $3,000 per annum such person shall be 
entitled to the pay of the civilian office or position or the retired pay, which- 
ever he may elect. As used in this section, the term “retired pay” shall be 
construed to include credits for all service that lawfully may enter into the 
computation thereof. 

(b) This section shall not apply to any person whose retired pay, plus 
civilian pay, amounts to less than $3,000: Provided, That this section shall not 
apply to regular or emergency commissioned officers retired for disability in- 
curred in combat with an enemy of the United States or for disabilities result- 
ing from an explosion of an instrumentality of war in line of duty during an 
enlistment or employment as provided in Veterans Regulation Numbered 1 (a), 
part I, paragraph I. 

Section 2 of the act of July 31, 1894, 28 Stat. 205, as amended, 5 
U. S. C. 62, is as follows: 

No person who holds an office the salary or annual compensation attached to 
which amounts to the sum of two thousand five hundred dollars shall be ap- 
pointed to or hold any other office to which compensation is attached unless 
specially authorized thereto by law; but this shall not apply to retired officers 
of the Army, Navy, Marine Corps, or Coast Guard whenever they may be 
elected to public office or whenever the President shall appoint them to office 
by and with the advice and consent of the Senate. Retired enlisted men of the 
Army, Navy, Marine Corps, or Coast Guard retired for any cause, and retired 
officers of the Army, Navy, Marine Corps, or Coast Guard who have been 
retired for injuries received in battle or for injuries or incapacity incurred in 
line of duty shall not, within the meaning of this section, be construed to hold 
or to have held an office during such retirement. 

From the copy of “Certificate of Incorporation” and the copy of 
by-laws, received with your letter, it appears that “Army Emergency 
Relief” is a nonstock, nonprofit, charitable and benevolent corporation 
organized under the laws of the District of Columbia (D. C. Code: 
Title 20, Chapter 6, current edition; Title 5, Chapter 5, 1930 edition) 
for the primary purpose of collecting, holding and using funds, con- 
tributed by private individuals or groups, “to relieve distress of per- 
sonnel of the Army of the United States and their dependents, includ- 
ing dependents of honorably retired or discharged and deceased 
personnel thereof, to provide for their education, and to secure employ- 
ment for honorably retired or discharged personnel and their de- 
pendents and the dependents of deceased personnel.” 

Although the three original incorporators of Army Emergency 
Relief were officials of the War Department and certain officials of the 
War Department automatically become principal officers of the said 
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corporation by reason of being such War Department officials, and 
although it appears that the affairs of the corporation are, for the most 
part, administered by War Department and Army personnel, it seems 
clear that the corporation is not an agency of the United States Govern- 
ment, and that as a “body politic and corporate” it may conduct its 
lawful affairs, within the scope of its charter, without interference or 
assistance by the United States Government or by any department, 
agency or officer thereof, as such, except to the extent that the inherent 
nature of its activities may require. Cf. B-56268 dated June 20, 1946. 

It follows that a person employed in a civilian capacity by Army 
Emergency Relief does not hold, by reason of such employment, “a 
civilian office or position * * * under the United States Govern- 
ment * * * or under any corporation, the majority of the stock 
of which is owned by the United States” within the meaning of section 
212 of the act of June 30, 1932, as amended, supra, or “any other office 
[in or under the United States Government] to which compensation is 
attached” within the meaning of section 2 of the act of July 31, 1894, 
as amended, supra. See 8 Comp. Dec. 443; A-53436 dated February 
10, 1934. Cf. 14 Comp. Gen. 916; 15 id. 580. 

Accordingly, your question is answered in the affirmative. 


(B-57228) 


RENTAL AND SUBSISTENCE ALLOWANCES—DEPENDENTS—CHIL- 
DREN—EMANCIPATION EFFECT AFTER DISCHARGE FROM ARMED 
FORCES 


A Navy officer whose adopted minor son was emancipated from parental control 
upon his entry into the armed forces became entitled, pursuant to section 4 
of the Pay Readjustment Act of 1942, to increased rental and subsistence 
allowances as for an officer with dependents (adopted minor son) from and 
after the date said child was restored to parental control by discharge from 
= —_ forces, during which period the child was in fact dependent upon 

e officer. 


Assistant Comptroller General Yates to the Secretary of the Navy, September 
17, 1946: 

Reference is made to your letter dated April 9, 1946, transmitting a 
letter dated March 12, 1946, from the Disbursing Officer, Navy Ac- 
counts Disbursing Office, Twelfth Naval District, San Francisco 2, 
California, with enclosures, regarding the right of Captain Willis M. 
Percifield, U. S. N., to be credited with allowances as for an officer 
with dependents (adopted minor child) for the period April 14, 1945, 
to June 1, 1945. 

Among the papers submitted are an Order of Adoption, dated De- 
cember 24, 1931, of the Superior Court of the State of California in 
and for the County of San Diego, in the matter of the adoption of 
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Wallace Bruce Hollingsworth and Franklyn Ward Hollingsworth— 
the latter being the child on account of whom the allowances are 
claimed—by Willis Merritt Percifield, petitioner, and various other 
documents required to be filed in support of such claims. The afore- 
said Order of Adoption reads, in part, as follows: 

That the father of the said minors is now deceased and the mother remarried 
to Willis Merritt Percifield and that said mother freely consents to the adoption 
of said children by her said husband Willis Merritt Percifield retaining unto 
herself the natural care and contro] of a mother to be shared with her husband. 
And that she has filed her written consent in the manner and form required by 
law with the Clerk of the Superior Court of the State of California, in and 
for the County of San Diego. 

And it further appearing, and the Court being fully satisfied, that the in- 
terest of said children will be promoted by their adoption by the said Petitioner. 

IT IS HEREBY ORDERED, that the custody of the said WALLACE BRUCE 
HOLLINGSWORTH and FRANKLYN WARD HOLLINGSWORTH be, and it 
is hereby, awarded to, and that the said WALLACE BRUCE HOLLINGSWORTH 
and FRANKLYN WARD HOLLINGSWORTH shall from now henceforth be the 
adopted children of WILLIS MERRITT PERCIFIELD, and shall henceforth 
be regarded and treated, in all respects, as his children; including right of in- 
heritance; that he shall sustain towards said children and said children towards 
him, the regular relation of parent and child and have all the rights and be 
subject to all the duties of that relation. That the names of said children hence- 
forth be WALLACE BRUCE HOLLINGSWORTH PERCIFIELD and FRANK- 
LYN WARD HOLLINGSWORTH PERCIFIBLD. 

Other evidence submitted shows (1) that Mildred Gladys Percifield, 
the claiming officer’s wife, enlisted in the Women’s Army Corps on 
May 3, 1944, and was in an active duty pay status from that date un- 
til her release June 2, 1945; (2) that Franklyn Ward Percifield, the 
child on whose account the allowances are claimed, enlisted as AS V-5, 
U.S. N. R., February 26, 1944, and was in an active duty status from 
June 30, 1944, until discharged April 13, 1945; (3) that during the 
period for which the allowances are claimed the child was 18 years 
of age; (4) that he resided with the claimant at 286 Marion Avenue, 
Mill Valley, California; and (5) that the claiming officer actually 
and necessarily contributed from his own personal funds $150 each 
month, solely for the care, maintenance, support and education of 
said child. 

Section 4 of the Pay Readjustment Act of 1942, 56 Stat. 361, defines 
the term “dependent,” insofar as herein material, as follows: 

The term “dependent” as used in the succeeding sections of this Act shall in- 
clude at all times and in all places * * * unmarried children under twenty- 
one year of age. * * * Provided, That the term “children” shall be held 
to include stepchildren and adopted children when such stepchildren or adopted 
children are in fact dependent upon the person claiming dependency allowance. 

The claim here involved is for a period commencing with the date 
following the date the child was discharged from naval service to the 
date preceding the date the officer’s wife was released from active duty 
in the military service, a period during all of which the officer was not 
entitled to such allowances on his wife’s account because of her mili- 


tary service. See 22 Comp. Gen. 955, and 28 id. 109. Aside from the 
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matter of adoption and dependency of the child, the record indicates 
doubt in the matter because of the effect on the filial relationship of 
the child’s prior naval service. 

It has been held that a minor’s entry into the armed forces of the 
United States operates as an emancipation and that such emancipa- 
tion works a severance of the filial relationship as completely as though 
the child were of age. See court cases, infra. However, it has been 
held that such emancipation is effective only during the time the minor 
is in the service of the Government and that, when discharged during 
minority, he again becomes, as a matter of law, subservient to parental 
control, which control was merely suspended, not destroyed. United 
States v. Williams, 302 U. S. 46; Iroquois Iron Co. v. Industrial Com- 
mission, 128 N. E. 289,12 A. L. R. 924; Dean v. Oregon R. & Navigation 
Co. (1906), 44 Wash. 564, 87 Pac. 824; Annotation 137 A. L. R. 1480; 
Commonwealth ex rel. Engle v. Morris (1852), 1 Philadelphia (Pa.) 
381; Baker v. Baker (1868), 41 Vt. 55. See, also, 6 Comp. Gen. 288; 
23 id. 71. 

Accordingly, since it appears that during the period for which the 
allowances are claimed Captain Percifield had an adopted minor 
child, that prior to the commencement date of the claim the said child 
had been discharged from the service of the Government and restored 
to the control of his parents, and that he was in fact dependent on the 
officer during said period, payment of allowances to Captain Percifield 
as for an officer with dependents (adopted minor child) will be 
passed to credit, provided the allowances are otherwise properly pay- 
able, for the period April 14, 1945, to June 1, 1945. 

The officer’s two vouchers, S. and A. Form 531, are returned here- 
with, the other papers submitted being retained in this office. 

This decision, or a copy thereof, should be included in the account 
wherein credit for payment under authority hereof is claimed. 


(B-59147) 


LUMP-SUM PAYMENTS TO NONFLYING AIR CORPS 
RESERVE OFFICERS 


The $500 lump sum authorized by section 2 of the act of June 16, 1936, as amended, 
to be paid to “any Army Air Corps Reserve officer” for each complete year of 
service when released from active duty is payable not only to flying officers 
but, also, to nonflying officers who were commissioned in the Air Corps Re- 
serve, by transfer from other Reserve Corps components, or otherwise, without 
having received flight training or aeronautical ratings. 


Assistant Comptroller General Yates to the Secretary of War, September 17, 
1946: 


There has been considered your letter of July 9, 1946, as follows: 


Section 2 of the Act of 16 June 1936 (49 Stat. 1524), as amended, provides as 
follows: 
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“Sec. 2. Whenever any Air Corps Reserve officer who has not been selected for 
commission in the Regular Army is released from active duty that has been 
continuous for one or more years, he shall be paid a lump sum of $500 for each 
complete year of active service as such officer, and if released from active duty 
otherwise than upon his own request, or as a result of inefficient or unsatisfactory 
service as determined by the Secretary of War, such lump-sum payment shall 
be prorated for fractional parts of each year of such active service. The lump 
sum payments herein authorized shall be in addition to any pay, allowances, com- 
pensation, or benefits which such officers may otherwise be entitled to receive.” 

The War Department has construed the terms of the above-cited act to authorize 
such lump-sum payment to all individuals who served on active duty as Air Corps 
Reserve officers for one or more years and who were released from active duty 
without having been selected for commission in the Regular Army. 

However, this Department recently learned of action taken by the General 
Accounting Office in the form of a certain certificate of settlement (Claim No. 
1932946 dated 15 March 1946) involving the transfer in 1943 of an officer from 
the Coast Artillery Corps Reserve to the Air Corps Reserve, wherein the claim was 
denied on the ground that as the officer was not originally commissioned in the 
Air Corps Reserve, that is, since he served in the Coast Artillery Reserve prior to 
service in the Air Corps Reserve, he was precluded within the meaning and intent 
of the act from receiving the lump-sum payment. While this settlement of the 
General Accounting Office was confined to the particular problem presented by a 
transfer from another component of the Officers Reserve Corps to the Air Corps 
Reserve, its holding, coupled with language used in a decision of your office, 
discussed hereinafter, raised a question in the War Department whether or not 
other and further limitations might possibly be read into the 1936 act, supra, 
by your office to preclude payment of the lump-sum in question to persons who 
otherwise would appear to fall within the language of said Act. 

For this reason it was deemed advisable to reexamine the entire matter of en- 
titlement of Air Corps Reserve officers generally to the lump-sum payment. 
Your decision of 5 December 1944, 24 Comp. Gen. 423, wherein there was involved 
only the right of officers appointed under the act of 22 September 1941 (55 Stat. 
728) and assigned to duty with the Air Corps to the lump-sum payment, was 
particularly reviewed and carefully studied in the light of the legislative history 
of the 1936 act. The provisions of the Flight Officer Act (56 Stat. 649) were also 
reviewed, including Section 2 thereof providing that persons thereafter enlisted 
or appointed as aviation cadets during the war were not to be commissioned in 
the Air Corps Reserve, but upon successful completion of the course were 
either to be commissioned temporary Second Lieutenants in the Army of the 
United States or appointed flight officers. 

In view of the general language, particularly the detailed discussion of the 
legislative history of the “lump-sum” act in your decision of 5 December 1944, 
supra, which it was thought possibly indicated that your office was of the opinion 
that there were some limitations in the 1936 act of which this office was unaware, 
and, further, in view of the prohibition in Section 2 of the Flight Officer Act, 
supra, and the mentioned claims action of the General Accounting Office, it was 
determined, as a stop-gap measure and until a fully definitive decision could be 
secured from your office, to limit such lump-sum payments to offcers holding com- 
missions in the Air Corps Reserve who had completed flight training and who 
held aeronautical ratings, thus holding in abeyance lump-sum payments to all 
other Air Corps Reserve officers pending an authoritative determination by your 
office on the general problems presented. Accordingly, instructions were issued to 
disbursing officers in April of this year reading as follows: 

“Pending final determination of study now being made, lump-sum payments 
paragraph three AR thirty-five dash three four two zero are restricted to officers 
holding commissions in Air Corps Reserve and who have completed flight train- 
ing and hold aeronautical ratings.” 

While, as this Department was informally advised, subsequent to the issuance 
of such instructions to disbursing officers, your office on appeal reversed the above 
referred to claims action of the General Accounting Office, it is nevertheless 
believed desirable to submit the general questions involved to your office for 
decision so as to obviate any possible doubts which might remain as to entitle- 
ment of Air Corps Reserve officers to the lump-sum payments in question, for the 
reason that the certificate of settlement mentioned above concerned only one type 
of case, i. e., the transfer of an officer to the Air Corps Reserve, leaving unde- 
termined by an affirmative decision the validity of lump-sum payments to other 
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categories of personnel. Such other categories involve, generally speaking, per- 
sonnel who were issued commissions in the Air Corps Reserve, either originally 
or by way of transfers from Other components of the Officers Reserve Corps, and 
who had no flight training or aeronautical ratings. They include “ground” per- 
sonnel, such as aviation engineers, communications experts, photographers, and 
meteorologists, as well as administrative personnel. With respect to these cate- 
gories of Air Corps Reserve personnel, it is believed obvious that, in order to 
maintain an adequate Army Air Force, personnel other than flying or rated per- 
sonnel are not only essential but absolutely indispensable. The Air Forces need 
trained and qualified ground and administrative personnel just as much as it 
needs flying or rated personnel 

For this reason, since before 7 December 1941, and subsequent thereto, and, it is 
specifically pointed out, subsequent to 8 July 1942 (the effective date of the Flight 
Officers Act, supra), such personnel have been issued commissions, either origi- 
nally or by way of transfer from other components of the Officers Reserve Corps, 
in the Air Corps Reserve, and the War Department has heretofore felt, by reason 
of such necessity, and the absence of any clear intent by Congress to the contrary 
(certainly until some doubt was engendered by the general discussion in 24 Comp. 
Gen. 423, relating to another phase of the general question), to deprive such per- 
sonnel of the lump-sum payment was not justified. As a result of the views 
heretofore held by the War Department as to the wide coverage of the 1936 act, 
up to the present time, in connection with the demobilization of the Army, it is 
estimated that about seventy-five per cent of the personnel of the Air Corps 
Reserve have been relieved from active duty and have received the lump-sum 
payment. So far as is known, payments to personnel of the various categories 
mentioned herein have not been questioned by the General Accounting Office, 
except with respect to the certificate of settlement above mentioned. 

In view of the above, your decision is requested as to whether persons who are 
commissioned in the Air Corps Reserve, by transfer from other components of 
the Reserve Corps, or otherwise, without having received flight training and who 
do not have any aeronautical rating, may nevertheless be paid the lump-sum 
payments authorized by the Act of 1986, as amended, supra, if otherwise entitled 
thereto under the conditions specified in said act. 

In order that proper steps may be taken to rescind, or take other necessary 
action with reference to, the stop-gap instructions now in existence, referred to 
above, your early decision will be appreciated. 


The matter has been given careful consideration but no sufficient 
basis has been found to warrant a conclusion that the Congress in- 
tended to limit the lump-sum payments to flying officers of the Air 
Corps Reserve. Neither the original statute authorizing such payments 
nor the subsequent amendments contain any language indicating such 
an intent. On the contrary, the statutes employed the broadly inclu- 
sive terms “such Air Corps Reserve officers,” “Any Air Corps Reserve 
officer,” and, again, “any Air Corps Reserve officer,” without reference 
to whether such officers had received flight training or had aeronau- 
tical ratings. 

Sections 1 and 2 of the act of June 16, 1936, 49 Stat. 1524, provided : 

That the President be, and he is hereby, authorized to call to active duty, with 
their consent, for periods of not more than five years, such number of Army Air 
Corps Reserve officers as he may deem necessary, not to exceed one thousand 
three hundred and fifty. 

Sec. 2. Upon the termination of such a period of active duty of not less than 
three years in duration, such Air Corps Reserve officers shall be paid a lump sum 


of $500, which sum shall be addition to any pay and allowances which they may 
otherwise be entitled to receive. 


Section 11 of the act of April 3, 1939, 53 Stat. 559, provided: 


Sec. 11. Section 2 of the Act of June 16, 1936 (49 Stat. 1524), is hereby amended 
to read as follows: 
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“Any Air Corps Reserve officer who has not been selected for commission in the 
Regular Army shall be paid upon release from active duty following the termi- 
nation of any period of active duty of three years or -more in duration a lump sum 
of $500 which sum shall be in addition to any pay and allowances which he may 
otherwise be entitled to receive.” 


Sections 3 and 6 of the Army Aviation Cadet Act of June 3, 1941, 
55 Stat. 239, 240, provide: 


~ Sec. 3. Under such regulations as the Secretary of War may prescribe, male citi- 
zens of the United States may enlist as aviation cadets, and enlisted men in the 
Regular Army may be appointed by the Secretary of War as aviation cadets. 
Each aviation cadet shall, at the time of his enlistment or appointment as such, be 
required to sign an agreement that upon his successful completion of the pre- 
scribed course of training and instruction as an aviation cadet he will accept a 
commission as second lieutenant, Air Corps Reserve, and will serve as such for 
a continuous period of three years on active duty, unless sooner released: Pro- 
vided, That in the case of a minor, such agreement shall be signed with the con- 
sent of his parents or guardian. Upon the successful completion of such pre- 
scribed course of training and instruction, each aviation cadet shall be commis- 
sioned as a second lieutenant, Air Corps Reserve, and upon the completion of such 
period of three years on active duty each such second lieutenant shall be promoted 
to the grade of first lieutenant, Air Corps Reserve. The Secretary of War may 
at any time discharge any aviation cadet or release from active duty any such 
officer in the Air Corps Reserve. 


* * * * * * . 

Sec. 6. Section 2 of the Act of June 16, 1936 (49 Stat. 1524), as amended, is 
hereby amended to read as follows: 

“Sec. 2. Whenever any Air Corps Reserve officer who has not been selected for 
commission in the Regular Army is released from active duty that has been con- 
tinuous for one or more years, he shall be paid a lump sum of $500 for each com- 
plete year of active service as such officer, and if released from active duty. other- 
wise than upon his own request, or as a result of inefficient or unsatisfactory 
service as determined by the Secretary of War, such lump-sum payment shall 
be prorated for fractional parts of each year of such active service. The lump- 
sum payments herein authorized shall be in addition to any pay, allowances, com- 
pensation, or benefits which such officers may otherwise be entitled to receive.” 

In the certificate of settlement by the Claims Division of this office, 
cited in your letter, a claim for the lump-sum payment was disallowed 
in the case of an officer who had been transferred from the Coast Ar- 
tillery Reserve to the Air Corps Reserve, the said disallowance being 
on the ground that the officer was not originally commissioned in the 
Air Corps Reserve. The disallowance was not on the basis that the 
officer did not have an aeronautical rating; in fact, he stated that he 
was on “full flying status” when relieved from duty with the Air Corps 
Reserve, thus indicating that he may have had such rating, and, how- 
ever that may be, the claim subsequently was allowed, it having been 
decided on a review of this matter that the officer became an officer of 
the Air Corps Reserve within the intent and purpose of section 2 of 
the act of June 16, 1936, as amended, upon transfer thereto from the 
Coast Artillery Reserve. 

In the decision of December 5, 1944, 24 Comp. Gen. 423, also cited in 
your letter, it was held, quoting the syllabus, that: 


The provision in the act of September 22, 1941, authorizing the same pay and 
allowances or officers appointed thereunder in the Army of the United States as 
are provided for “members of the Officers’ Reserve Corps of the same grade and 
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length of active service,” does not operate to entitle such officers who might be 
assigned to the Air Corps to the lump-sum payment specially authorized by section 
6 of the Army Aviation Cadet Act of June 3, 1941, for Air Corps Reserve officers 
for each complete year of service, upon relief from active duty. 


In reaching that conclusion, the legislative history of the said act of 
June 16, 1936, and subsequent amendments, authorizing the lump-sum 
payments for Air Corps Reserve officers, was examined and discussed 
at some length. Respecting the original act it was said: 


Thus, in its inception, the provision for payment of an additional lump sum 
to Air Corps Reserve officers upon release from extended periods of active service 
was substantially to equalize the emoluments of such service with those au- 
thorized for aviation cadets of the Naval Reserve and Marine Corps Reserve, who, 
by section 6 of the then recently enacted act of April 15, 1935, 49 Stat. 157, were 
entitled to an additional lump-sum payment of $1,500 upon release from active 
duty of four years or more. By so equalizing the conditions between the services 
by providing for an additional lump-sum payment upon release from active duty, 
to ease the shock of transference back'to civil life, an extra inducement was offered 
Air Corps Reserve officers in peacetime to go in for long periods of active duty, 
foregoing from three to five years their normal civilian pursuits and careers, the 
underlying purpose being to build up and maintain an economical but highly 
trained adjunct to the regular Air Corps. 


The purpose of the 1939 amendment was discussed as follows: 


Thus the provisions of the 1936 act with respect to lump-sum payments to Air 
Corps Reserve officers were continued in the 1939 act, except that such officers 
selected for commission in the Regular Army were excluded for the reason, 
stated in the legislative reports, that the purpose of such payments was to provide 
for the immediate needs of Air Corps Reserve officers upon return to civil life, 
which would not apply in the case of officers permanently appointed in the 
Regular Army upon the expiration of, or during the tour of, active duty. 


Respecting the amendment contained in the Army Aviation Cadet 
Act of June 3, 1941, increasing the lump-sum payment from $500 for a 
three year period to $500 for each year of active service, it was said: 


As so amended by the 19389 act, the said provisions of the 1936 act for $500 
lump-sum payments to Air Corps Reserve officers, upon release from active duty 
of three years or more in duration, continued in effect until amended by section 
6 of the Army Aviation Cadet Act of June 3, 1941, supra, to increase such payments 
to $500 for each complete year of active service, whenever “any Air Corps Reserve 
officer who has not been selected for commission in the Regular Army is released 


‘ from active duty that has been continuous for one or more years.” Such increase 


followed similar provisions which had been enacted in the meantime by section 
6 of the act of August 27, 1940, 54 Stat. 865, for officers commissioned in the Naval 
or Marine Corps Reserve pursuant to the Naval Aviation Reserve Act of 1989, 53 
Stat. 819, after completion of their training as aviation cadets. * * 

* * . * * * ae 


There was thus stressed the purpose of maintaining a uniformity of pay and 
allowances authorized for Army aviation cadets and Air Corps Reserve officers 
with those authorized for Naval and Marine Corps Reserve aviation cadets and 
for Navy and Marine Corps Reserve officers commissioned pursuant to the 
Naval Aviation Reserve Act of 1939, after completion of their training as aviation 
cadets, so that the different services would be on an equal footing in obtaining 
personnel for training as aviation cadets to meet the then urgent and expanding 
need for trained officer personnel in the aviation branches and it seems clear 
that the basic purpose of such liberalized provisions for lump-sum payments to 
such Reserve aviation officers in the different services upon release from active 
duty was to provide a greater peacetime inducement for likely persons to enter 
training as aviation cadets leading to aviation reserve commissions. 
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The War Department doubt in the present matter appears to have 
arisen principally because such statements in the decision of December 
5, 1944, supra, might be understood as indicating the view that the 
lump-sum payments to Air Corps Reserve officers were authorized only 
on the same conditions as applied to similar lump-sum payments 
authorized for personnel of the Naval Reserve and Marine Corps 
Reserve, which were first restricted to aviation cadets and then to 
officers commissioned in the Naval or Marine Corps Reserve pursuant 
to the Naval Aviation Reserve Act of 1939, after completion of train- 
ing as aviation cadets. See section 6 of the act of April 15, 1935, 49 
Stat. 157, sections 6, 8, and 12 (c) of the act of June 13, 1939, 53 Stat. 
820, 821; and sections 5 and 6 of the act of August 27, 1940, 54 Stat. 
865. However, and by contrast to such express limitations in the Navy 
statutes, the Army statutes were not so restricted but expressly applied 
generally to any Air Corps Reserve officer upon release from active 
duty. While it is true that the congressional committee reports on 
such legislation stressed the need for training and utilizing the serv- 
ices of Army reserve pilots and flying personnel, which was, of course, 
the primary consideration, and the necessity in that respect of main- 
taining a parity with the Navy in the inducements offered Army 
reserve personnel to further such purpose, there has been found nothing 
in such reports to show a legislative intent that the comprehensive 
terms “such Air Corps Reserve officers,” and “any Air Corps Reserve 
officer” employed in the Army statutes should be understood and 
applied as including flying officers only. In that connection it is 
noted that in the committee reports on the bill which became the said 
act of June 16, 1936, containing the original provision for lump-sum 
payments for Air Corps Reserve officers (H. R. Report No. 2359, 
Senate Report No. 2039, 74th Congress, 2d Session), there was quoted 


a letter dated March 16, 1936, from the Secretary of War, in part as 
follows: 


For some time it has been apparent that the foregoing provision of law under 
which the War Department is at present operating is faulty and will not meet the 
needs of the expanding Air Corps, nor is it economical in its operation. The 
Federal Aviation Oommission (Howell Commission) recommended that “the 
maximum term of active service with Regular officers on the part of Reserve 
pilots should be increased at least to 3 years and perhaps further. A cash pay- 
ment should be given upon termination of this duty to ease the shock of trans- 
ference to civilian life.” The committee of which Mr. Newton D. Baker was 
chairman also referred to this subject in its report quoted in part as follows: 

“The tour of extended active duty for Reserve officers * * * should be 
extended so as to minimize the turnover in tactical units.” 

The War Department has made a careful study of this situation and is of the 
opinion that the proper development of the G. H. Q. Air Force and complimentary 
Air Corps activities from a personnel viewpoint requires a far-seeing plan which 
will assure the following fundamentals: 

(a) Authorization for a sufficient number of personnel to guarantee that the 
aircraft on hand and being procured will be properly manned, and that other 
activities will operate efficiently. [Italics supplied.] 
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Such reference to “other activities” would indicate that the legis- 
lation was purposely drawn broadly to permit the utilization of Air 
Corps Reserve officers on extended periods of active duty for related 
purposes other than actually manning the aircraft on hand and to be 
procured ; and since the lump-sum payment was provided as an induce- 
ment for Air Corps Reserve officers to forego their normal civilian 
pursuits for long periods of active duty and to ease their return to 
civilian life upon release from such active duty, and was not additional 
pay for the hazards of flying—for which increased pay was otherwise 
provided for flying officers—the reason for allowing the lump-sum 
payment upon release from active duty applied to nonflying officers 
as well as to flying officers. For such reasons, I believe the conclusion 
is required that the more restrictive provisions in the Navy statutes and 
the expressed purpose of maintaining a parity of emoluments between 
the Army and the Navy in the amount of the lump-sum payment au- 
thorized may not be viewed as demonstrating a legislative intent that 
the Army lump-sum payments should be allowed only to flying officers 
notwithstanding the express provision for payment to “any Air Corps 
Reserve officer.” 

Accordingly, the question stated in the next to last paragraph of 
your letter, supra, is answered in the affirmative. 


(B-58738) 


RETIREMENT—COAST GUARD OFFICERS—SERVICE CREDIT FOR 
CIVILIAN LIGHTHOUSE SERVICE 


Prior civilian service of former Lighthouse Service personnel who were commis- 
sioned in the line of the Coast Guard pursuant to the act of August 5, 1939, 
which civilian service was authorized to be included in computing “length 
of service” for retirement in the Coast Guard under section 6 of said act, 
may not be regarded as “active commissioned service” within the contem- 
plation of section 6 of the act of February 21, 1946, authorizing the retirement 
of Coast Guard officers after 20 years of active service, at least ten of which 
are active commissioned service. 


Assistant Comptroller General Yates to the Secretary of the Treasury, Septem- 
ber 18, 1946: 

There has been considered your letter of June 13, 1946, requesting 
decision as to whether employees of the former Lighthouse Service, 
commissioned as officers in the line of the Coast Guard under the pro- 
visions of section 1 of the act of August 5, 1939, 53 Stat. 1216, may, for 
the purposes of retirement under section 6 of the act of February 21, 
1946, Public Law 305, 60 Stat. 27, count as active commissioned serv- 
ice, the time during which they held civilian positions in such former 
Lighthouse Service. It is understood such prior service was service 
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in positions which met the conditions prescribed in the said section 1 
of the act of August 5, 1939, for-their being commissioned in the line 
of the Coast Guard. 

Section 6 of the act of February 21, 1946, supra, provides: 


When any officer of the Regular Navy or the Regular Marine Corps or the 
Reserve Components thereof has completed more than twenty years of active 
service in the Navy, Marine Corps, or Coast Guard, or the Reserve Components 
thereof, including active duty for training, at least ten years of which shall have 
been active commissioned service, he nray at any time thereafter, upon his own 
application, in the discretion of the President, be placed upon the retired list on 
the first day of such month as the President may designate. [Italics supplied.] 


This provision is made applicable to the Coast Guard by section 10 of 
the act, 60 Stat. 29. 
The said act of August 5, 1939, 53 Stat. 1216, 1217, provides in part: 


[Sec. 1.] That the President is hereby authorized to commission, by and with 
the advice and consent of the Senate, in the line of the Coast Guard in grades 
appropriate to their qualifications, experience, and lengths of service, as deter- 
mined by the Secretary of the Treasury (hereinafter referred to as the “Secre- 
tary”), such personnel of the Lighthouse Service as, on June 30, 1939, were serv- 
ing in grades 1 to 8, inclusive, of the professional and scientific service as defined 
in the Classification Act of 1923, as amended (U. S. C., 1934 edition, Supp. IV, 
title 5, sec. 673), and who, on that date, met the requirements for retirement 
(except those relating to age and period of service) of section 6 of the Act ap- 
proved June 20, 1918 (40 Stat. 608), as amended and supplemented (U. S. C. title 
33, sec. 763) : Provided, That no person shall be commissioned under the provi- 
sions of this section who does not possess such mental, moral, professional, and 
physical qualifications as may be prescribed by the Secretary. 

* * = = . * * 

Sec. 6. In computing length of service, for the purpose of retirement in the 
Coast Guard, of any person commissioned, appointed, or enlisted under the 
provisions of this Act, there shall be included all service computable for retire- 
ment under the provisions of section 6 of the Act of June 20, 1918, as amended 
and supplemented. . 

Sec. 7. No person commissioned, appointed, or enlisted in the Coast Guard 
pursuant to this Act shall suffer any reduction in the total of the annual com- 
pensation and allowances which he was receiving on the date of his commission, 
appointment, or enlistnrent. Upon his retirement from active duty in the Coast 
Guard, the retired pay of any person so commissioned, appointed, or enlisted, 
shall not be less than an annuity computed in accordance with the provisions of 
section 6 of the Act of June 20, 1918, as amended and supplemented, substituting, 
however, for purposes of such computation, the annual compensation which he 
was receiving on the date of his commission, appointment, or enlistment in the 
Coast Guard for the average annual pay received by him for the last five years 
of service. 


While section 6 of the act of August 5, 1939, supra, authorizes certain 
civilian service in the former Lighthouse Service to be counted in 
computing “length of service” for retirement in the Coast Guard for 
employees of the former Lighthouse Service who were commissioned 
in the line of the Coast Guard pursuant to such act, it does not purport 
to authorize such civilian service to be counted as “commissioned 
service.” Cf. decision of June 5, 1942, B-26209, to you. The term 
“commissioned service” is a technical term with a well known technical 
meaning, and it long has been distinguished from the more general 
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term “service” in that the former embraces only service under a com- 
mission from the President or under an appointment after nomination 
by the President confirmed by the Senate. See United States v. Lenson, 
278 U. S. 60; Babbitt v. United States, 16 C. Cls. 202,215. This dis- 
tinction appears to have been recognized and emphasized by the 
drafters of the language contained in section 6 of the act of February 
21, 1946, quoted above, the intention being to limit strictly the benefits 
granted by that section of the act to officers who, in fact, had completed 
at least ten years of active “commissioned service.” Cf. Babbitt v. 
United States, supra. 

In the hearings before the Senate Committee on Naval Affairs on 
S. 1405, the bill which became the said act of February 21, 1946, the 
provision here under consideration was discussed (see page 2, e¢ seq., 
of the report of the hearings held on November 6, 1945) and it was 
pointed out, and stressed, that regardless of the total “over-all service” 
of an officer, he would not get the benefits of such provision unless and 
until he had completed at least ten years of active commissioned 
service. Also, see report No. 158 on the hearings on such bill before 
the House of Representatives, Committee on Naval Affairs, page 2237. 

In view of the above and the judicial precedents as to what con- 
stitutes commissioned service, it seems clear that prior service as a 
civilian employee in the former Lighthouse Service is not “active com- 
missioned service” within contemplation of section 6 of the act of 
February 21, 1946. Accordingly, the question presented in your letter 
is answered in the negative. 


(B-59820) 


DUAL EMPLOYMENT AND COMPENSATION RESTRICTIONS—RETIRED 
OFFICER HOLDING POSITION WITH UNITED STATES PROPERTY 
AND DISBURSING OFFICER 


A retired warrant officer appointed by a State Adjutant General as chief clerk 
in the Office of the United States Property and Disbursing Officer does not 
hold an office, incompatible or otherwise, under the Federal Government 
other than his office as a retired warrant officer, although compensated 
from ‘allotted Federal funds, and, therefore, the concurrent receipt of re- 
tired pay and civilian compensation in such position would not be in contra- 
vention of the dual employment restriction of section 2 of the act of July 
31, 1894, as amended, the dual compensation limitation of section 212 of the 
act of June 30, 1932, as amended, or the additional compensation prohibition 
of section 1765, Revised Statutes. 


Comptroller General Warren to the Secretary of War, September 18, 1946: 
Reference is made to your letter of August 6, 1946, as follows: 


The adjutants general of the various States, Territories, and the District of 
Columbia are allotted Federal funds for the hire of accounting and custodial 
clerks to be employed in the offices of the United States property and disbursing 
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The United States Property and Disbursing Officer for the State of Missis- 
sippi, acting for the State Adjutant General, is desirous of employing as chief 
clerk at a salary of $300 per month one Harry R. Wilson who retired from 
Federal service 31 October 1932 at his own request, drawing the retired pay 4 
of a warrant officer at the rate of $168.75 per month. The following informa- , 
tion pertaining to Mr. Wilson has been extracted from the Official National 
Guard Register, 1943: 


Wilson, Harry R. 0109982 (Miss) B—Ohio 8 Sept 82. 
(NGUS Ord Dept capt 23 Apr 35.) 

N. G. (ORC Ord Dept 1 It 5 Aug 17 to 21 Jan 18; Ord Dept capt 13 Apr 21 maj 
3 Dec 28 to 31 July 34) ; capt Ord Dept 22 June 34 to 24 Nov 42. 

Inactive NG Ord Dept capt 25 Nov 42. 

Federal pvt sgt Cav 25 Apr 01 to 22 Mar 06; pvt cpl sgt ordsgt Cav 25 May 07 
to 18 Jan 18; tsgt Ord Dept 1 Dec 20 to 28 Dec 20; wo 29 Dec 20 to 31 Oct 32— f 
1 lt Ord Dept 22 Jan 18 to 30 Nov 20; capt Ord Dept 25 Sept 40 AUS maj 7 { 
Aug 42 to 30 Sept 42. ; 
In connection with such proposed employment, doubt has arisen as to whether 

or not the dual office and dual compensation acts of (1) 31 July 1894 (28 Stat. 

205, 5 U. S. C. 62), as amended, (2) 30 June 1932 (47 Stat. 406, 5 U. S. C. 59a), 

as amended, and (3) R. S. 1765 (5 U. S. C. 70), are applicable. Attention in this 

connection is invited to your decisions reported in 14 Comp. Gen. 916 and 6 id. 683. 
Since disbursing officers of the Army are now disbursing funds previously dis- 

bursed by United States property and disbursing officers of the National Guard, 

and in order that appropriate instructions may be issued to such disbursing offi- 

cers and to the finance officer paying the retired pay of Mr. Wilson, your decision 

is requested as to whether the retired warrant officer mentioned above may be 

employed as chief clerk in the Office of the United States Property and Dis- 

bursing Officer for the State of Mississippi and concurrently receive retirement 

pay from the Federal Government as such warrant officer, without regard to : 

the provisions of the above-cited acts. ; 


owes 





A warrant officer retired for any cause other than “injuries received 
in battle or injuries or incapacity incurred in line of duty” holds an 
office under the United States Government within the purview of the 
act of July 31, 1894, 28 Stat. 205, and, therefore, could not hold another 
office under the United States Government with compensation at- 
tached if either the retired pay or the compensation of the civilian po- i 
sition amounts to as much as $2,500 per annum. 16 Comp. Gen. 232; ; 
21 id. 38. However, in 21 Comp. Gen. 305, it was held, quoting from 
the syllabus— 


Accounting and custodial employees serving in the office of the United States 
Property and Disbursing Officer for a State who are employed by the State mili- 
tary authorities, although a part of their compensation is paid from Federal 
funds, are not “employees of the United States Government” within the meaning 
of the act of August 1, 1941, and they may not be paid under said act, concur- 
rently with active military or naval service, for annual leave accrued in their 
civilian positions. 


callin Hes 


ma eeticy 


In view of the foregoing decision, the appointment of a retired war- 
rant officer by authority of the Adjutant General of the State as chief 
clerk in the Office of the United States Property and Disbursing Off- 
cer for the State of Mississippi would not result in the person holding 
more than one office under the Federal Government and, therefore, 
would not be in contravention of the act of July 31, 1894, referred to 
in your letter. i 
Section 212 of the act of June 30, 1932, 47 Stat. 406, as amended by ; 
the act of July 15, 1940, 54 Stat. 761, is applicable only to officers re- 
tired on account of commissioned service and holding a civilian office 
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or position under the United States Government. It is not apparent 
from your submission whether the retired pay of this warrant officer 
is for or on account of any commissioned service, but as the appoint- 
ment to the position of chief clerk would not constitute appointment 
to a civilian office or position under the Federal Government, said 
section 212 of the act of June 30, 1932, is not for application. 21 Comp. 
Gen. 305. 

Section 1765, Revised Statutes, 5 U. S. C. 70, provides: 

No officer in any branch of the public service, or any other person whose salary, 

pay, or emoluments are fixed by law or regulations, shall receive any additional 
pay, extra allowance, or compensation, in any form whatever, for the disburse- 
ment of public money, or for any other service or duty whatever, unless the same 
is authorized by law, and the appropriation therefor explicitly states that it is 
for such additional pay, extra allowance, or compensation. 
This section of the Revised Statutes has been held by the courts as 
not applicable to the holding of two separate and distinct offices or 
positions which are not incompatible with each other, where the salary 
of each is fixed by law or regulation, United States v. Saunders, 120 
U.S. 126, and, accordingly, said section is not applicable to the present 
case. 

Therefore, in the absence of any regulation prescribed by the Secre- 
tary of War for the National Guard, prohibiting such employment, 
there is perceived no legal objection to the proposed appointment and 
the continued payment of the retired pay. 





(B-60223) 


OFFICERS AND EMPLOYEES—PROHIBITION AGAINST STRIKING— 
CERTIFYING OFFICERS’ LIABILITY; LUMP-SUM LEAVE PAYMENTS 


The General Accounting Office, in auditing vouchers covering payments of salaries 
from appropriations which are subject to the anti-strike provisions of section 
501 of the Departments of State, Justice, Commerce, and the Judiciary Ap- 
propriation Act, 1947, will rely solely upon the certificate of the certifying 
officer for compliance therewith and will hold him responsible for any illegal 
or erroneous payments resulting when the evidence he accepts is other than 
an affidavit such as the statute prescribes as prima facie evidence; however, 
if such payments are legal when made, the certifying officer will not be held 
liable therefor as a result of an employee’s subsequent act. 

An appropriation which is subject to the anti-strike provisions of section 501 of 
the Departments of State, Justice, Commerce, and the Judiciary Appropria- 
tion Act, 1947, is not available for payment of a lump sum for leave under 
the act of December 21, 1944, to an employee who is separated from the service 
without having furnished evidence of compliance with such provisions, even 
though, under said 1944 act, the lump-sum payment is not regarded as salary 
or compensation. 


Comptreller General Warren to the Secretary of Commerce, September 18, 
1946: 


Thave your letter of August 19, 1946, as follows: 


The Appropriation Act for the Department of Commerce for the fiscal year 1947 
[60 Stat. 501] contains the following clause: 
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“Sec. 501. No part of any appropriation contained in this Act shall be used to 
pay the salary or wages of any person who engages in a strike against the Govern- 
ment of the United States or who is a member of an organization of Government 
employees that asserts the right to strike against the Government of the United 
States, or who advocates, or is a member of an organization that advocates, the 
overthrow of the Government of the United States by force or violence: Provided, 
That for the purposes hereof an affidavit shall be considered prima facie evidence 
that the person making the affidavit has not contrary to the provisions of this 
section engaged in a strike against the Government of the United States, is not a 
member of an organization of Government employees that asserts the right to 
strike against the Government of the United States, or that such person does not 
advocate, and is not a member of an organization that advocates, the overthrow 
of the Government of the United States by force or violence: Provided further, 
That any person who engages in a strike against the Government of the United 
States or who is a member of an organization of Government employees that 
asserts the right to strike against the Government of the United States, or who 
advocates, or who is a member of an organization that advocates, the overthrow 
of the Government of the United States by force or violence and accepts employ- 
ment the salary or wages for which are paid from any appropriation contained 
in this Act shall be guilty of a felony and, upon conviction, shall be fined not more 
than $1,000 or imprisoned for not more than one year, or both: Provided further, 
That the above penalty clause shall be in addition to, and not in substitution for, 
any other provisions of existing law.” 

In consequence thereof, the Department provided the following affidavit for 
signature by its employees, to supply its payroll certifying officers with evidence 
of compliance by employees with the terms of the Statute: 

“I do swear (or affirm) that I am not a member of an organization of Govern- 
ment employees that asserts the right to strike against the Government of the 
United States. Further, that during such time as I am an employee of the 
Department of Commerce (1) I will not engage in a strike against the Govern- 
ment of the United States, nor (2) will I become a member of an organization of 
Government employees that asserts the right to strike against the Government 
of the United States.” 

The Department is in possession of earlier affidavits from all employees regard- 
ing their non-membership in organizations which advocate the overthrow of 
the Government of the United States by force or violence and their personal 
non-advocacy of such a principle. Hence no mention of this item was included 
in the aforementioned affidavit. : 

An employee of the Weather Bureau of the Department of Commerce has 
refused to sign the aforementioned affidavit or any other affidavit entailing a 
relinquishment of any right enjoyed by Federal employees to strike against the 
Government of the United States, on the grounds that such right is “an integral 
process of Democracy.” Upon receipt of the refusal and pending further action, 
the employee was placed in a non-pay status on July 12, 1946, to avoid jeopardiz- 
ing the accounts of the payroll certifying officer involved. 

The employee in question is an alien, who received a “war service” appointment 
on January 16, 1945, under terms of Section 205 of the Independent Offices Appro- 
priation Act of 1945, which permitted the employment of aliens in the absence of 
available citizens. 

These circumstances give rise to several questions relating to the accounts of 
the responsible payroll certifying officer, which are presented below for your 
opinion : 

(1) It is considered possible under the wording of the Act that certifying 
officers might accept periodic statements of compliance from an employee, in 
lieu of the standard affidavit as quoted above, but this raises the questioa of the 
propriety of payments made on the basis of such periodic statements in case the 
employee later violates the provisions of the Act while the appropriation lan- 
guage is in force. Considering this factor, if an employee refuses to sign the 
standard affidavit, as in the instant case, what alternative evidence of compliance 
with the provisions of the Act, if any, may be accepted by the certifying officer 
without jeopardizing his accounts? 

(2) In the instant case, the employee was placed in a non-pay status on July 
12, 1946. Under the circumstances, may the Department pay the employee for 
services rendered between July 1, 1946, and the date he entered upon a non-pay 
status? If so, what type of affidavit or other alternative evidence of compliance 
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with the Act’s provisions during the period in question may be safely. accepted 
by the certifying officer without jeopardizing his accounts? 

(3) What is the effect of the statute in question on the payment of lump sums 
for accumulated and accrued annual leave to employees who separate from the 
service without having signed the affidavit? 

I will appreciate your opinion on the questions raised herein. 

With respect to questions 1 and 2, it is the responsibility of the cer- 
tifying officer to determine on what evidence—where the usual form 
of affidavit is not furnished—he is willing to certify in a given case 
that the proposed payment will not contravene the statutory provi- 
sions here involved. The General Accounting Office, in auditing 
vouchers covering such payments, will rely solely upon the certificate 
of the certifying officer and will hold him responsible for any illegal 
or erroneous payment resulting therefrom when the evidence on which 
he bases his certification is other than an affidavit such as said statute 
prescribes may be accepted as prima facie evidence. However, if a 
payment is legal at the time it is made the certifying officer will not 
be held liable therefor as a result of some subsequent act of the 
employee. 

Referring to question 3, the second proviso appearing in section 1 
of the act of December 21, 1944, 58 Stat. 845, authorizing payment in a 
lump sum for all accumulated and current accrued annual leave upon 
separation from the service, is as follows: 

* * * Provided further, That the lump-sum payment herein authorized 
shall not be regarded, except for purposes of taxation, as salary or compensation 
and shall not be subject to retirement deductions. 

However, the inhibitions of the statute quoted in your letter may not 
be nullified by a separation from the service. Hence, an appropria- 
tion to which such inhibitions attach may not be used to make a lump- 
sum payment under the act of December 21, 1944, of an amount which 
could not have been paid if the employee had continued in the service. 





(B-60554) 
LEAVES OF ABSENCE—RECREDIT AFTER MILITARY SERVICE 


A permanent employee who entered the military, naval, or merchant marine 
service is entitled, under section 4.11 (a) of the Annual and Sick Leave 
Regulations, effective July 1, 1946, to have his unused leave restored upon 
being reemployed, within 120 days after release from the service, as a 
“permanent” employee within the definition of that term in section 1.1 (b) 
of said regulations, irrespective of whether he met the statutory requirements 
for mandatory restoration under section 8 of the Selective Training and 
Service Act of 1940, as amended, or whether such appointment was a new 
appointment, or a reappointment or reinstatement in an agency other than 
the one to which his mandatory restoration rights apply. 25 Comp. Gen. 852 
and 26 id. 30, distinguished. 
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Comptroller General Warren to the President, United States Civil Service 
Commission, September 23, 1946: 


I have your letter of September 9, 1946, as follows: 


The Commission has received a number of inquiries as to the application of 
section 4.11 (a) of the current leave regulations, as amended by the Commission 
effective July 1, 1946, under authority of section 7.1 of Executive Order 9414. 

Section 4.11 (a) reads: 

“Any permanent employee who leaves or has left a position to enter military, 
naval, or merchant marine service, and is or has been reemployed as a permanent 
employee within 120 days after his release from military, naval, or merchant 
marine service, shall be entitled to such leave as remained to his credit.” 

4 | saicag 1.1 (b) of the leave regulations defines “permanent employees” as 
ollows : 

“‘Permanent employees’ are those appointed without limitation as to length 
of service, or for definite periods in excess of one year, or for the ‘duration of 
the job,’ or for the duration of the present war and for six months thereafter; 
and those who, although paid only when actually employed, are continuously 
employed or required to be available for duty for a period of not less than one 
month, as distinguished from part-time or intermittent employees.” 

The word “reemployed” in section 4.11 (a) was not intended in any technical 
sense. No regulation was needed to provide for recredit of leave when an 
employee entitled to restoration under section 8 (b) of the Selective Training 
and Service Act or comparable statutory provision returned to duty in the same 
agency he had left, since a person so restored had no break in service and conse- 
quently did not lose his leave. The purpose of section 4.11 (a) was to provide 
for recredit of unused leave in any case where an employee who fell within the 
definition of “permanent employee” in the leave regulations left his position to 
enter military, naval, or merchant marine service, and within 120 days after his 
release from such service was again employed in the Federal Government in a 
position which would again bring him within the definition of “permanent em- 
ployee.” The two types of cases which indicated need for such a provision were 
(1) employees with restoration rights who did not exercise those rights but 
accepted employment in a different agency after release from military service, 
and (2) the war service appointees (who do not have statutory restoration rights) 
who returned to Federal service, either in the same or a different agency. 

Those agencies which have expressed doubt as to the meaning of the regulation 
apparently base their doubt on a portion of your decision B-57081 of July 13, 1946, 
which reaffirmed decision B-57646 of June 12, 1946. It appears to the Commis- 
sion that the decision of July 13, 1946 did not make any ruling on the interpreta- 
tion or application of section 4.11 (a) of the present leave regulations, which 
regulations had not yet been generally distributed on that date, and which, in 
fact, had probably not been published at all at the time active consideration was 
being given to the questions answered in the decision of July 13. The decision 
evidently merely confirmed the decision of June 12, 1946 to the effect that, since a 
veteran who returned to the Federal service in a different agency could not be 
regarded as restored under the Selective Training and Service Act, he would not 
be entitled to the benefits of that Act, including leave recredit. 

It the cases of persons who have been employed in the Commission after mili- 
tary service, the Commission has assumed that, to be entitled to recredit of leave 
under section 4.11 (a) of the current leave regulations: 

“(1) The employee need not be one who meets the requirements for statutory 
restoration under the Selective Training and Service Act, but may have had 
any kind of appointment that meets the definition of section 1.1 (b) of the leave 
regulations. 

“(2) His reemployment on return from military, naval, or merchant marine 
service need not be an exercise of mandatory restoration rights, but may be a new 
appointment under section 2 of Temporary Civil Service Regulation VIII, or reap- 
pointment or reinstatement in another Federal agency than the one, if any, to 
which his restoration rights apply.” 

It will be appreciated if the Commission may be advised whether its under- 
standing of the effect of section 4.11 (a) is correct; and, if not, what is its cor- 
rect interpretation. 
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As is indicated in your letter, the decisions of June 12, 1946, B-57646, 
25 Comp. Gen. 852, and July 13, 1946, B-57081, 26 Comp. Gen. 30, so 
far as here material, were to the effect that to be entitled to the manda- 
tory rights conferred by section 8 (b) of the Selective Training and 
Service Act, as amended (50 U. S. C., Appendix, 308), including res- 
toration of leave credits, the former employee must have been restored 
to his former position or to a position of “like seniority, status, and 
pay.” There was not considered in said decisions the revision of the 
annual leave regulations effective July 1, 1946. 

You are advised further that the Commission’s interpretation of 
section 4.11 (a) of the Annual and Sick Leave Regulations effective 
July 1, 1946, as quoted in your submission, appears to be correct. 

Your submission is answered accordingly. 


(B-60479) 


TRANSPORTATION—DEPENDENTS—TRANSFERRED CIVILIAN 
EMPLOYEES—MOTHER-IN-LAW OR FATHER-IN-LAW 


The words “dependent parents” as used in section 1, part II, of Executive Order 
No. 9587, designating such parents as members of the “immediate family” 
on account of whom an employee is entitled, under section 201 (a) of the In- 
dependent Offices Appropriation Act, 1946, to transportation upon a perma- 
nent change of station, have reference only to the natural parents of the em- 
ployee himself, thus excluding for purposes of such transportation a mother- 
in-law or a father-in-law, even though entirely dependent upon and residing 
with the employee at the time of his transfer. 


Comptroller General Warren to the Administrator of Veterans’ Affairs, Sep- 
tember 24, 1946: 


I have a letter of September 4, 1946, from your Assistant Admin- 
istrator for Finance as follows: 


Reference is made to General Regulations No. 88—revised Supplement No. 1, 
dated March 4, 1946, Executive Order 9587, dated July 6, 1945 and Decision of the 
Comptroller General B-52368, dated October 4, 1945 [25 Comp. Gen. 325] relative 
to the payment of transportation expenses of the “immediate family” of an em- 
= in connection with the employee’s permanent transfer to a new duty sta- 
tion. 

The term “immediate family” is defined in Executive Order 9587, Part II, Sec- 
tion I as to include “spouse, children (including step-children) and adopted chil- 
dren unmarried and under 21 years of age or physically or mentally incapable of 
self support regardless of age and dependent parents” and in Decision of the Comp- 
troller General B-52368, dated October 4, 1945 it was held in connection with the 
above definition that “members of an employee’s household ordinarily are those 
dependent upon and residing with the employee.” 

The question has been raised as to whether a mother-in-law or a father-in-law, 
entirely dependent upon and residing with an employee at the time of his per- 
manent transfer may be considered a member of his “immediate family” for the 
purpose of allowing transportation expenses to the new duty station. The matter 
is submitted for your consideration and advice as to whether expenses so incurred 
may properly be certified for payment, 
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Section 201 (a) of the Independent Offices Appropriation Act for 
1946, approved May 3, 1945, 59 Stat. 131, provides: 

Appropriations for the fiscal year 1946 available for expenses of travel of 
civilian officers and employees of the executive departments and independent es- 
tablishments shall be available also for expenses of travel performed by them 
including expenses of transportation of their immediate families in accordance 
with regulations prescribed by the President, on transfer from one official station 
to another for permanent duty when authorized by the head of the department or 
establishment concerned in the order directing such transfer: Provided, That 
such expenses shall not be allowed for any transfer effected for the convenience 
of any officer or employee. 

Executive Order 9587 promulgating instructions pursuant to the 
foregoing statute defines “immediate family” as stated in your submis- 
sion. It has been held consistently by the accounting officers that the 
terms “mother,” “father,” or “parents,” have reference only to the nat- 
ural parents of the person concerned. See 22 Comp. Gen. 1139, and the 
cases therein cited. This established rule, coupled with the fact that 
the statute in the present case limits its benefits to the “immediate 
family,” requires the conclusion that the inclusion of dependent par- 
ents within the definition of the “immediate family” was intended to 
refer only to the natural parents of the employee himself, thus ex- 
cluding from consideration a mother-in-law or a father-in-law. 





(B-60473) 


LEAVES OF ABSENCE—RATE AT WHICH PAYABLE—FORTY-HOUR 
WEEK EMPLOYEES WORKING ON ROTATING DAY AND NIGHT 
SHIFTS 


An employee subject to the forty-hour week statute of March 28, 1934, and regu- 
larly working on rotating day and night shifts should be paid at the day rate 
for the portion of an authorized period of leave with pay during which he 
would have been assigned to the day shift, and at the night rate, including 
differential, for the portion during which he would have been assigned to 
the night shift. 24 Comp. Gen. 39, amplified. 


Comptroller General Warren to the Secretary of the Interior, September 25, 
1946: 


I have your letter of September 4, 1946, as follows: 


With respect to employees who are subject to the act of March 28, 1934, com- 
monly referred to as wage board employees, a question arises concerning the rate 
of pay for leave for those who are on rotating day and night shifts. In 24 Comp. 
Gen. 39, it is ruled that an employee on a regular tour of duty at night is entitled 
to receive during the absence the regular rate of compensation (including a night 
differential) for night duty received by him when he goes on leave whether for a 
short or long period; but an employee rotating on day and night shifts who is 
granted leave while not on the night shift and not receiving the night differential 
is not entitled to the night differential while on leave. 

The above cited decision is not clear whether an employee entering on leave 
for an extended period while on a night shift would be paid his base rate for day 
work plus night differential for the entire period that he was on leave. Rotating 
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shifts generally are divided equally, in the long run, between day and night duty. 
If an employee on a rotating shift entered on leave while he was on night duty or if 
he resigned while on night duty and was paid for his accumulated leave, would his 
rate of pay for the entire period represented by the leave be at the night rate or 
only on such part of the leave as would be represented by service had he re- 
mained on the job? The second clause of the fifth paragraph of the syllabus of 
24 Comp. Gen. 39 would not give the employee the benefit of night differential pay 
had his normal] duty required him to work night shifts if he were not on leave. 
On the other hand, is the decision to be construed to mean that an employee on a 
rotating shift entering on leave while on a night shift should be paid night dif- 
ferential for periods he normally would have drawn day pay had he worked? 

In 17 Comp. Gen. 906 it is held that an employee is entitled to exactly the same 
amount of compensation for a period of authorized annual or sick leave of absence 
with pay that would have been payable for the same period had he remained in a 
duty status and actually worked the number of hours per day and number of days . 
that he regularly would have been required to work. From this decision it would 
appear that an employee assigned to rotating shifts and entering on leave while 
on the day shift should be paid while on authorized leave the night differential 
for that portion of the leave during which he would have normally worked at night 
according to his prearranged schedule had he been on duty; also, that such 
employee entering on authorized leave while on the night shift should be paid 
while on leave the night differential for only that portion of the leave during 
which he would have normally worked at night had he remained in a duty status. 

Clarification of the decision referred to above will be appreciated. 


In the decision in 24 Comp. Gen. 39, it was stated at page 44: 


Unlike the answers to questions 1 and 2, the answer to question 8, of course, 
is dependent not entirely on the act of March 28, 1934, but, also, on the pro- 
visions of law and regulation applicable to the granting of annual and sick 
leave of absence with pay. In the absence of a statute otherwise providing, it 
has been held consistently that the rate of compensation payable during leave 
is the same rate paid while the employee is working at the time of taking the 
leave, regardless of the rate received when the leave was earned. 15 Comp. 
Gen. 879; 17 id. 348, 646; 19 id. 1015; 23 id. 904. Cf. 12 Comp. Gen. 602. While 
none of these decisions considered the question here presented, nevertheless, 
as the night differential properly is to be regarded as a part of the base pay 
of the employee whose regular tour of duty is at night, I am unable to conclude 
otherwise than that such employees are entitled under the 1934 statute to the 
same weekly compensation while on authorized leave of absence with pay from 
a regular tour of duty at night that they would have received had they remained 
on duty. That is to say, the regular rate of compensation for night duty re- 
ceived by the employee when he goes on leave continues during the period of 
the leave, whether for a short or long period. Where employees rotate on day 
and night shifts, and leave is granted while an employee is not on the night 
shift and is not receiving the night differential when he goes on leave, it fol- 
lows, of course, that he is not entitled to the night differential while on leave. 
Question 3 is answered accordingly. Compare the act of July 1, 1944, 58 Stat. 
648, Public 394, applicable to a class of employees not under the 1934 statute. 


If a wage board employee working regularly on rotating day and 
night shifts is granted leave of absence, his right to compensation for 
such leave period would be the same as he would have earned had he 
worked the regular shifts to which assigned. That is, he should be 
paid the day rate for the portion of the leave during which he would 
have been assigned to the day shift and the night differential for 
the portion of the leave during which he would have been assigned 
to the night shift. 


7544964816 
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(B-60493) 


LUMP-SUM LEAVE PAYMENTS—RATE AT WHICH PAYABLE— 
WAGE-BOARD EMPLOYEES 


In the case of a War Department wage-board employee separated from service 
after a new wage schedule has been authorized by the departmental Wage 
Coordination Board but prior to the date an order is published fixing the 
effective date thereof, the compensation changes effected thereby may not 
be reflected in the lump-sum leave payment under the act of December 21, 
1944, for the leave period extending beyond the effective date of such 
schedule; however, an employee separated after such an order is published 
is entitled to have the compensation changes reflected in his lump-sum pay- 
ment for the leave period extending beyond the effective date of the pew 
schedule. 


Comptroller General Warren to the Secretary of War, September 25, 1946: 
Reference is made to your letter of September 6, 1946, as follows: 


Question has been raised in this Department as to whether lump-sum payments 
to employees paid at wage rates fixed by the War Department Wage Coordination 
Board would be affected by your decision B-58777, dated July 9, 1946, to the 
Secretary of the Treasury, as amplified by your answer to question 3 of your 
decision B-59352, dated August 8, 1946, to the Attorney General. 

Under present regulations of this Department (Civilian Personnel Circular 
No. 68, 1946 attached) the War Department Wage Coordination Board, where 
necessary may issue a specific authorization to each installation in a given 
locality to adjust wage rates in accordance with a wage schedule determined by 
the Board. It is mandatory that such wage adjustments be effected, by order of 
the commanding officer of the installation, not later than sixty days from the 
date the Board issues the memorandum of authorization. 

In the second paragraph of your answer to question 3 in decision B-59352, you 
stated in part “it reasonably appears that the lump sum is to be computed on the 
basis of the employee’s rights at the time of separation under all applicable 
laws and regulations existing at that time which would have affected his compen- 
sation had he remained in the service for the period covered by his leave.” Advice 
is requested as follows: 

Would administrative action taken under the regulation quoted above to adjust 
the wage rate of an employee at some future date affect the lump-sum payment to 
an employee who separates before the effective date but whose annual leave 
would extend beyond that date? 

Example: The memorandum of authorization is dated August 1, 1946. The 
installation commander, by order, dated August 10 fixes the effective date of the 
wage adjustment as September 1, 1946, the first of a unit work-week. 

a. The employee is separated August 9, 1946 and his terminal annual leave 
would extend to October 15, 1946. Would the wage adjustment on September 1, 
1946 be considered in computing his lump-sum payment? 

b. The employee is separated August 16, 1946 and his terminal annual leave 
would extend to October 15, 1946. Would the wage adjustment on Sepieesber 1, 
1946 be considered in computing his lump-sum payment? 


Civilian Personnel Circular No. 68 provides, in pertinent part, as 
follows: 


1. In accordance with Orders L, 8 November 1945, the procedures for authoriza- 
tion and application of new locality wage schedules and shift differentials are 
hereby revised. Locality wage surveys will continue to be conducted in ac- 
cordance with Civilian Personnel Circular 3, 1946. After the wage data have 
been submitted by the locality wage survey board to the War Department Wage 
Coordination Board, the data are analyzed and, where warranted, a new wage 
schedule prepared. This schedule will include the shift differentials authorized. 
A specific authorization to apply the new schedule, together with a copy of the 
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new schedule, will be sent immediately to each installation in the locality through 
appropriate command channels. 

2. Upon receipt of the authorized schedule, the commanding officer of the 
installation will publish an order specifying the date and hour upon which it 
will be effective. In fixing the effective date, consideration should be given to 
the following: 

a. The earliest possible effective date of application will be specified in each 
memorandum of authorization. This normally will be the date the schedule is 
approved by the Wage Coordination Board. 

b. The latest effective date possible will be 60 calendar days from the date of 
the memorandum of authorization. 


In the decision of August 8, 1946, B-59352, 26 Comp. Gen. 102, 105, 
referred to in your letter, it was also stated as follows: 

* * * the right of an employee to the lump-sum leave payment vests at the 
time of his separation from the service ; and the 1944 statute [act of December 21, 
1944, 58 Stat. 845] contemplates payment thereof as of that time. Hence, if, as 
suggested in your letter, the language of the statute respecting the amount of the 
lump sum be viewed as permitting any and all compensation changes occurring 
in the interim between the date of separation and the expiration of the period 
to be considered in determining the amount of the lump-sum payment it will be 
seen that, contrary to the plain intent of the statute, an employee would have no 
vested right to a sum certain at the time of separation from the service. 

There has been found nothing in the language of the statute or in its legislative 
history from which it reasonably might be inferred the Congress intended that 
the amount of the lump-sum payment is dependent upon contingencies which 
might arise after the date of separation from the service. Rather, in order to 
give the fullest effect possible to the provision of the statute quoted in question 3, 
above, respecting the amount of the lump-sum payment—consistent with the 
requirement that such payment be made at the time of separation from the 
service—it reasonably appears that the lump sum is to be computed on the basis 
of the employee’s rights at the time of separation under all applicable laws and 
regulations existing at that time which would have affected his compensation had 
he remained in the service for the period covered by his leave. 

It appears that, under the quoted regulations, the employees’ rights 
under a new wage schedule authorized by the War Department Wage 
Coordination Board do not become definite until an order is published 
by the commanding officer of the installation involved specifying the 
date and hour upon which the new schedule will be effective. Hence, 
in the case of an employee who separates before the order is published 
by the commanding officer, the rights said employee might have under 
a new wage scale authorized by the Board would be contingent upon 
the effective date fixed in an order to be subsequently published. 
Accordingly, under the principles stated in the above-quoted portion 
of the decision of August 8, 1946, the lump-sum payment must be 
computed without regard to the new wage scale. On the other hand, 
where an employee separates after an order is published by the com- 
manding officer fixing the effective date of the new wage schedule, thus 
making it possible to ascertain definitely at the time of separation the 
amount which the employee would have received if he had remained 
in the service until the expiration of his leave, the lump-sum payment 
should be computed in the light of the new wage schedule and the 
effective date thereof. 
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As to the specific questions propounded in the example set forth in 
your letter question a is answered in the negative and 6 in the 
affirmative. 


(B-58776) 


CONTRACTS—COST-PLUS—RECLAIM VOUCHER SUBMISSION AFTER 
SETTLEMENT UNDER CONTRACT SETTLEMENT ACT OF 1944 


Where, pursuant to the Contract Settlement Act of 1944, an agreement was 
entered into finally settling the rights and liabilities of the Government and 
a contractor under a terminated cost-plus-a-fixed-fee contract, excepting, 
among others, an item of cost which had been collected back from the con- 
tractor as the result of an exception taken thereto by the General Accounting 
Office, a reclaim voucher thereafter presented to this office proposing payment 
of such item may not be regarded as a matter properly for decision here, but 
is for settlement by administrative determination in accordance with the 
provisions of the act and the Joint Termination Regulation promulgated 
thereunder. 


Comptroller General Warren to Col. E. W. McLarren, U. S. Army, September 
26, 1946: 

There has been received by reference from the Office of the Chief of 
Finance your letter of March 15, 1946, transmitting reclaim voucher 1, 
proposing payment in the amount of $20,684.33 to Commercial Sol- 
vents Corporation under cost-plus-a-fixed-fee contract No. W-ORD- 
523 DA-W-ORD-9, dated July 7, 1941, with the request that an ad- 
vance decision be rendered as to whether payment thereon is 
authorized. 

The contract, which provides in general for the equipping and 
operation by the contractor of an ordnance facility in the vicinity of 
Sterlington, Louisiana, on a cost-plus-a-fixed-fee basis, was terminated 
for the convenience of the Government by notice of termination effec- 
tive August 15, 1945. Thereafter, on February 11, 1946, a supple- 
mental contract (settlement agreement) for “Final Settlement” (Sup- 
plement No. 11) was entered into pursuant to the Contract Settlement 
Act of 1944, 58 Stat. 649, 41 F. C. A. 101-125, under which the Govern- 
ment agreed to pay to the contractor the sum of $71,471.07 in full and 
complete settlement of the amount due the contractor by reason of the 
termination of the contract and upon the payment of said sum the 
rights and liabilities of the parties under the contract and under “the 
act” were to cease and be forever released, except as to the items 
enumerated under article 4 (c) of said supplemental contract. In- 
cluded among said items is an item of $20,684.33 covered by the instant 
voucher and claimed by the contractor on account of certain gas 
gathering taxes paid by it to its vendor, which amount was collected 





ON Ta I CT HI Sl 


j 
1 
4 
3 
{ 





SO a I EE A 


se a im ents NAN 


sa? la a OE tile Nl ek Ee PT a a ie 





DECISIONS OF THE COMPTROLLER GENERAL 217 


from the contractor as a result of an exception taken thereto by the 
Audit Division of the General Accounting Office. 

With respect to the settlement of claims arising by reason of and in 
connection with the termination of war contracts, sections 6 and 13 of 
the Contract Settlement Act of 1944, supra, 58 Stat. 652, 660, provide, 
in part (41 F. C. A. 106 and 113), as follows: 


106. Compensation for termination of war contracts; policy; methods for 
determining ; settlements; finality; review by settlement review board; matters 
included and excluded ; interest ; amendment of contract.—(a) It is the policy of 
the Government, and it shall be the responsibility of the contracting agencies and 
the Director, to provide war contractors with speedy and fair compensation for the 
termination of any war contract, in accordance with and subject to the provisions 
of this Act [§$§101 to 125 of this title], giving priority to contractors whose 
facilities are ene ite or at operated. * * 

- + * * 


113. Claims a settled ney iia ae findings of contracting agency ; partial 
payment; appeal or suit against United States; decision ; appointment of Appeal 
Board; procedure; arbitration—(a) Whenever the contracting agency respon- 
sible for settling any termination claim has not settled the claim by agree- 
ment or has so settled only a part of the claim, (1) the contracting agency at any 
time may determine the amount due on such claim of such unsettled part, and 
prepare written findings indicating the basis of the determination, and deliver a 
copy of such findings to the war contractor, or (2) if the termination claim 
has been submitted in the manner and substantially the form prescribed under 
this Act [§§ 101 to 125 of this title], the contracting agency, upon written demand 
by the war contractor for such findings, shall determine the amount due on the 
claim or unsettled part and prepare and deliver such findings to the war con- 
tractor within ninety days after the receipt by the agency of such demand. In 
preparing such findings, the contracting agency may require the war contractor 
to furnish such information and to submit such audits as may be reasonably neces- 
sary for that purpose. Within thirty days after the delivery of any such find- 
ings, the contracting agency shall pay to the war contractor at least 90 per 
centum of the amount thereby determined to be due, after deducting the amount 
of any outstanding interim financing applicable thereto. 

(b) Whenever any war contractor is aggrieved by the findings of a contracting 
agency on his claim or part thereof or by its failure to make such findings in 
accordance with subsection (a) of this section, he may, at his election— 

(1) appeal to the Appeal Board in accordance with subsection (d) of this 
section; or 

(2) bring suit against the United States for such claim or such part thereof, 
in the Court of Claims or in a United States district court, in accordance with 
subsection (20) of section 24 of the Judicial Code (28 U. S.C. 41 (20)) * * *. 


In order to facilitate the administration of the termination of war 
contracts and in accordance with section 4 of the Contract Settlement 
Act, supra, 58 Stat. 651, the War Department and Navy Department 
jointly adopted a Joint Termination Regulation, which regulation by 
paragraph 111.2 thereof is made applicable to contracts of “The Army 
Service Forces, including the technical services and the service com- 
mands,” thereby including the contract here involved. Section V, 
Part 6, of the regulation outlines the special procedures applicable to 
the settlement of terminated cost-plus-a-fixed-fee contracts. Para- 
graph 561 thereof prescribes the procedures prior to termination 
which are necessary to prompt settlement in the event of termination, 
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and the general principles governing settlement of terminated cost- 
plus-a-fixed-fee contracts are set out in paragraph 562. Paragraph 
562.1 is as follows: 


562.1. Necessity for complete and final settlement—(1) As in the case of fixed- 
price contracts, it is the policy of the War and Navy Departments that the settle- 
ment of a terminated cost-plus-a-fixed-fee contract be complete and final. Settle- 
ment should be by agreement to the maximum extent feasible, but any contracts 
that cannot be settled by agreement must be settled by determination, as provided 
in paragraph 568. Where agreement can be reached on only part of the issues, 
a settlement agreement covering these issues should be negotiated, subject to the 
provisions of paragrah 515.3, and the remainder of the claim settled by determi- 
nation. 

(2) Each complete and final settlement, either by agreement or determina- 
tion, will include not only unreimbursed costs and fixed-fee but also, for the pur- 
pose of finality, reimbursed costs under the contract. Upon final settlement all 
termination inventory must be accounted for as provided in paragraph 451.1. 


The two paragraphs referred to in said paragraph 562.1 are as 
follows: 


515.3 Partial settlement upon failure to negotiate complete settlement.—(1) 
When the contracting officer after diligent effort has not been able to negotiate a 
complete settlement of the termination claim, he may negotiate a partial settle- 
ment agreement covering the issues on which agreement can be reached when- 
ever— 

(a) such issues are clearly separable, and 

(b) the agreement will not prejudice the interest of the Government in dis- 
posing of the unsettled part of the claim. 

(2) The remainder of the claim will then be settled by determination without 
agreement. 

+ * * a 2 + * 


568 Settlement by determination.—Where all or any part of the termination 
claim under a cost-plus-a-fixed-fee contract has not been settled by agreement, 
it will be determined by the contracting officer in accordance with the provisions 
of the contract governing the types of reimbursable costs, using the procedures 
for a formula settlement under a fixed-price supply contract insofar as applicable 
(Part 5 of Section VII). 


With respect to the clearance of exceptions to reimbursements prior 
to termination and the presentation of reclaim vouchers after termi- 
nation of a contract and prior to the final settlement agreement, para- 
graphs 563.4, 563.5 and 563.6 provide as follows: 


563.4 Notice to General Accounting Office of audit status date—(1) As 
promptly as practicable after payment of the last Form 1034 cost voucher other 
than reclaim vouchers submitted under paragraph 561.8, the contracting officer 
(in the case of the Navy, the disbursing officer) will transmit to the General 
Accounting Office by registered mail (return receipt requested) a notice fixing 
as the audit status date (a) the day 60 days from the date of receipt of the 
notice by the General Accounting Office or (b) the date of receipt of the final 
audit status letter, whichever is earlier. The notice shall contain the information 
set forth in the standard form of notice which is reproduced in paragraph 985. 
Instructions for the use of this form are prescribed in paragraph 985.1. 

(2) In the War Department, a copy of the notice will be sent by the contracting 
officer directly to the Office of the Fiscal Director, ASF. In the Navy, copies 
of the notice will be sent to the contracting officer and Cost Inspection Service. 

563.5 Clearance of exceptions and reclaim vouchers after termination.—(1) 
The General Accounting Office has advised the War and Navy Departments that: 

(a) During the first 30 days of the audit status period the General Accounting 
Office will continue to issue informal inquiries before issuing exceptions and dur- 
ing the last 30 days of the audit status period only exceptions will be issued; 
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(b) Final audit status letters will contain exceptions only, with the result that 
informal inquiries either will be converted to exceptions at the time of issuance 
of that letter or will be deemed to have been cleared ; 

(c) Upon receipt of replies to exceptions the General Accounting Office will 
furnish prompt notice that the reply is satisfactory or will promptly issue a re- 
vised exception ; and 

(d) No exceptions (other than pro forma exceptions) will be issued after the 
audit status date. 

(2) It is essential that the contracting officer (in the case of the Navy, the 
Cost Inspection Service) answer promptly exceptions and informal inquiries 
issued prior to the audit status date with respect to reimbursed costs which the 
contractor desires to include in the settlement. Informal inquiries should be 
answered not later than 5 days after the end of the first 30 days of the audit 
status period. Neither informal inquiries nor exceptions will be answered by 
advising the General Accounting Office as to the disposition to be made of the 
particular item in the final settlement, since no representative of the War or 
Navy Department can properly make such a representation prior to execution 
of the final settlement agreement. 

(3) In the War Department, the answer to informal inquiries will be sub- 
mitted to the General Accounting Office field representative. In the case of 
exceptions, the contracting officer will (a) submit the original of the reply to the 
Finance Officer for direct transmission to the office of the Fiscal Director, ASF, 
and (b) forward signed copies to the General Accounting Office field representative 
and to the chief of the service. In the Navy, the answer to informal inquiries and 
exceptions will be made by Cost Inspection Service. 

(4) After the audit status date a final attempt should be made by the War and 
Navy Departments to clear reclaim vouchers and exceptions with respect to 
reimbursed costs which the contractor desires to include in the settlement, and the 
General Accounting Office will advise promptly whether or not such items are 
cleared. Every effort should be made to effect such clearance within a period 
of 30 days, but this period may be extended by the contracting officer (in the Navy, 
after consultation with Cost Inspection Service) if it appears that further efforts 
to clear exceptions and reclaim vouchers will not unduly delay the final settlement. 

563.6 Authority to proceed with final settlement agreement—(1) Subject to 
any final efforts to clear exceptions and reclaim vouchers in accordance with 
paragraph 563.5 (4), the contracting officer may proceed with the final settlement 
agreement at any time after receipt of the final audit status letter, and if the final 
audit status letter has not been received on or before the seventh day following 
the audit status date he may proceed at any time thereafter on the basis that 
there are no outstanding exceptions. The contracting officer may include in the 
final settlement agreement all claims of the Government and the contractor under 
the terminated contract (whether or not audited by the General Accounting 
Office) except that no amount will be allowed in the settlement for reimbursed 
costs which are the subject of— 

(a) An exception which is shown to be outstanding in a final audit status 
letter received on or before the seventh day following the audit status date, and 
which remains uncleared; or 

(b) An exception cleared by deduction or refund and as to which the con- 
tractor has not presented a reclaim voucher; or 

b es A reclaim voucher not authorized for payment by the General Accounting 
Office. 

(2) The contracting officer may, if the contractor so requests, refer any costs 
not authorized for inclusion in the settlement agreement under subparagraph 
(1) above to the Readjustment Division, ASF, or the Industrial Readjustment 
Branch, OP&M,, who may apply to the Under Secretary of the Navy for in- 
structions. The final settlement agreement will give effect to such instructions. 

(3) In negotiating the settlement, the provisions of the particular contract 
governing the types of reimbursable costs shall constitute the basis of negotiation. 
The contracting officer will have for his consideration the accountant’s report 
submitted in accordance with paragraph 567.3. Differences of opinion between 
the parties to the settlement as to the interpretation of the provisions of the con- 
tract and their application to the circumstances of the particular case should be 
settled by agreement whenever feasible. The negotiated settlement, however, 
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will not be made the means of reimbursing contractors for costs which under the 
provisions of the contract are not allowable. No unreimbursed cost will be allowed 
which is identical in nature to an item of the contractor’s own costs (as distin- 
guished from reimbursement by the contractor of a cost incurred by a cost-plus-a- 
fixed-fee subcontractor) required to be excluded from the settlement under the 
provisions of this paragraph 563.6. 

Thus, it is seen that section 13 of the Contract Settlement Act of 
1944, supra, provides that where only a part of a termination claim is 
settled by agreement the amount due on the unsettled part may be 
determined thereafter by the contracting agency; that upon written 
demand by the contractor it must be so determined; that such deter- 
mination is made final and conclusive by the provisions of section 6 
of the act. It is seen, also, that while the Joint Termination Regu- 
lation provides in paragraphs 563.4, 563.5 and 563.6, quoted above, 
for the presentation of reclaim vouchers to the General Accounting 
Office prior to the final settlement agreement and for the exclusion 
from such settlement agreement of a “reclaim voucher not authorized 
for payment by the General Accounting Office,” no provision is made 
therein for the presentation of reclaim vouchers to the General Ac- 
counting Office subsequent to negotiation of the settlement agreement 
but, on the other hand, under paragraph 563.6 (2) any cost not au- 
thorized for inclusion in the agreement may be referred, upon request 
of the contractor, to the Readjustment Division, Army Service Forces, 
which may apply to the Under Secretary of War for instructions. It is 
seen further that where, as here, after a final settlement agreement has 
been entered into, settling the termination claim in whole or in part, 
the regulation provides that the unsettled part must be settled by de- 
termination. Paragraphs 515.3, 562.1 and 568. 

Accordingly, since, with the exception of this and several other 
items, a final settlement agreement has been entered into settling the 
termination claim under the instant contract, it would appear that, 
in conformity with the above-quoted provisions of the Contract Settle- 
ment Act and the Joint Termination Regulation promulgated there- 
under, claim for the excepted items of cost is for settlement by deter- 
mination, subject to such further administrative review as may be re- 
quired and, thus, is not a matter properly before this office for decision. 

The voucher, together with accompanying papers, is returned here- 


with. 
(B-60339) 


COMPENSATION—OVERTIME—IMMIGRATION AND NATURALIZATION 
SERVICE EMPLOYEES—APPROPRIATION AVAILABILITY 


The act of August 22, 1940, making the appropriation (for salaries) credited 
with amounts collected from transportation interests as extra compensa- 
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tion for overtime service of Immigration and Naturalization Service in- 
spectors and employees pursuant to the act of March 2, 1931, available for 
payment of “such compensation,” does not affect the availability of the 
current salaries and expenses appropriation of the Service for payment of 
extra compensation for overtime service as provided by the 1931 act, even 
though such extra compensation may not be collectible from the transporta- 
tion interest by reason of the provisions of said act exempting certain 
interests from liability therefor. 


Comptroller General Warren to the Attorney General, September 30, 1946: 
I have your letter of August 28, 1946 (A3-5), as follows: 


Your decision is requested as to whether the appropriation “Salaries and 
Expenses, Immigration and Naturalization Service” included in the Departments 
of State, Justice, Commerce and the Judiciary Appropriation Act, 1947, is legally 
available for the payment of overtime compensation for overtime services per- 
formed pursuant to the act of March 2, 1931, 46 Stat. 1467, where the amounts 
required therefor are not legally collectible from transportation interests. 

In a decision dated April 22, 1931 (10 Comp. Gen. 488), it was held that pay- 
ments of the nature referred to above were properly chargeable to the appro- 
priation item “Regulating Immigration”, act of April 18, 1930, 46 Stat. 216, on 
the ground that such item provided for “salaries and expenses of all officers, 
clerks, and employees appointed to enforce said laws.” However, since that time 
the administrative practice has been to pay extra compensation under the act 
of March 2, 1931, only in those cases where collection of the amount involved 
was made from the transportation interests and deposited to the credit of the 
appropriation. This practice was covered by the act of August 22, 1940, Public, 
No. 770, 76th Congress, providing as follows: 

“Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That moneys collected on or after July 1, 1941, 
as extra compensation for overtime service of inspectors and employees of the 
Immigration Service pursuant to the Act of March 2, 1931 (46 Stat. 1467), shall 
be deposited in the Treasury of the United States to the credit of the appropria- 
tion for the payment of salaries, field personnel of the Immigration and Naturali- 
zation Service, and the appropriation so credited shall be available for the pay- 
ment of such compensation.” 

There is some question as to whether the phrase “the appropriation so credited 
shall be available for the payment of such compensation” limits the availability of 
the appropriation to the payment of extra compensation for overtime only in 
those cases where moneys therefor have been collected from transportation in- 
terests. A decision of May 6, 1946, of the United States Court of Claims holds 
that the government is liable for payment of overtime compensation to inspecting 
employees under the act of March 2, 1931, where transportation interests are 
exempt. Before inaugurating payments of extra compensation in accordance 
with this decision, it is desired that the availability of the current appropriation 
be determined by your office. 


The act of March 2, 1931, 46 Stat. 1467, provides: 


That the Secretary of Labor shall fix a reasonable rate of extra compensation 
for overtime services of inspectors and employees of the Immigration Service who 
may be required to remain on duty between the hours of five o’clock postmeridian 
and eight o’clock antemeridian, or on Sundays or holidays, to perform duties in 
connection with the examination and landing of passengers and crews of steam- 
ships, trains, airplanes, or other vehicles, arriving in the United States from a 
foreign port by water, land, or air, such rates to be fixed on a basis of one-half 
day’s additional pay for each two hours or fraction thereof of at least one hour 
that the overtime extends beyond five o'clock postmeridian (but not to exceed two 
and one-half days’ pay for the full period from five o’clock postmeridian to 
eight o’clock antemeridian) and two additional days’ pay for Sunday and holiday 
duty ; in those ports where the customary working hours are other than those here- 
tofore mentioned, the Secretary of Labor is vested with authority to regulate the 
hours of immigration employees so as to agree with the prevailing working hours 
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in said ports, but nothing contained in this section shall be construed in any 
manner to affect or alter the length of a working day for immigration employees 
or the overtime pay herein fixed. 

Sec. 2. The said extra compensation shall be paid by the master, owner, agent, 
or consignee of such vessel or other conveyance arriving in the United States from 
a foreign port to the Secretary of Labor, who shall pay the same to the several 
immigration officers and employees entitled thereto as provided in this act. Such 
extra compensation shall be paid if such officers or employees have been ordered 
to report for duty and have so reported, whether the actual inspection or examina- 
tion of passengers or crew takes place or not: Provided, That this section shall 
not apply to the inspection at designated ports of entry of passengers arriving by 
international ferries, bridges, or tunnels, or by aircraft, railroad trains, or vessels 
on the Great Lakes and connecting waterways, when operating on regular 
schedules. 


In 10 Comp. Gen. 487, at page 489, it was stated : 


3. The Government is not liable under this statute for any overtime other than 
that caused by the performance of duties in connection with the examinations and 
landings referred to in section 1, but where said duties involve the inspection at 
designated ports of entry of passengers arriving by international ferries, bridges, 
or tunnels, or by aircraft, railroad trains, or vessels on the Great Lakes and con- 
necting waterways, when operating on regular schedules, so that, under section 2 
of the statute, the extra compensation for the overtime is not to be paid by the 
master, owner, agent, or consignee of any vessel or other conveyance, the Govern- 
ment is liable for payment for the overtime. However, under all other circum- 
stances, no additional compensation may be paid for the overtime in excess of the 
amount collected as provided for in the first sentence of section 2 of the statute. 

Section 5 of the Permanent Appropriation Repeal Act, 48 Stat. 1228, 
abolished the appropriation account “Extra Compensation for Over- 
time, Immigration Service” and required all receipts to be covered into 
the United States Treasury but authorized additional appropriations 
to cover such expenditures. The act of August 22, 1940, 54 Stat. 858, 
quoted in your submission, eliminated the requirement that such 
receipts be covered into miscellaneous receipts and directed their de- 
posit to the credit of the appropriation. It will be noted that the 
decision published in 10 Comp. Gen. 487, held that overtime was 
payable from the appropriation there considered even though not 
chargeable to a master, owner, agent or consignee of any vessel or 
other conveyance under the proviso to section 2 of the act of March 2, 
1931, supra. In the cases of Renner v. United States and Krupp v. 
United States, decided by the Court of Claims of the United States 
on May 6, 1946, Nos. 46338 and 46355, it was held that immigration 
inspectors were entitled to overtime compensation as provided for in 
the above-quoted section 1 of the act of March 2, 1931, on account of 
Sunday and holiday work, irrespective of whether overtime compen- 
sation was collected from a third party. 

The above-quoted act of August 22, 1940, does not limit the payment 
of overtime compensation to the amounts collected in accordance with 
section 2 of the act of March 2, 1931, but merely adds the amount so 
collected to the appropriation for the payment of salaries of field 
personnel of the Immigration and Naturalization Service. Such ap- 
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propriation for the fiscal year 1947 as contained in the act of July 5, 
1946, Public Law 490, 79th Congress, 60 Stat. 462, is expressly available 
“For all expenses, not otherwise provided for, necessary for the admin- 
istration and enforcement of the laws relating to immigration, natural- 
ization, and alien registration * * *.” 

Accordingly, you are advised that the appropriation for Salaries 
and Expenses, Immigration and Naturalization Service, is available 
for the payment of extra compensation to inspectors and employees 
of the said services as provided by the act of March 2, 1931, even 
though such extra compensation may not be collectible from the trans- 
portation interests specified in the proviso to section 2 of said act. 


(B-60009) 


SAVED PAY AND ALLOWANCES OF TEMPORARILY PROMOTED MARINE 
CORPS PERSONNEL—EFFECT OF SUBSEQUENT LEGISLATION IN- 
CREASING PAY RATES 


Under the provisions of section 7 (a) of the act of July 24, 1941, as amended, 
saving to Marine Corps personnel the pay and allowances to which entitled 
“at the time” of temporary promotion, a commissioned warrant officer who 
was saved the maximum pay and allowances authorized by section 8 of the 
Pay Readjustment Act of 1942 at the time of his temporary promotion is 
not entitled to saved pay and allowances computed on the basis of the 
increased rates of pay subsequently provided by section 2 of the act of 
June 29, 1946, for commissioned warrant officers, subject to the new maximum 
limitation on pay and allowances prescribed therein. 


Assistant Comptroller General Yates to the Secretary of the Navy, October 2, 
1946: 


There has been considered your letter of August 14, 1946, requesting 
a decision on a question presented by the Commandant of the Marine 
Corps in his letter of August 1, 1946, as follows: 


Subject: Request for decision of the Comptroller General of the United States. 
Reference: (a) 23 Comp. Gen. 21; id. 387. 


1. It is requested that a decision be obtajned from the Comptroller General of 
the United States on the question hereinafter presented. 

2. On 4 December 1943, George W. Stahl was temporarily appointed a second 
lieutenant in the Marine Corps under the authority of the Temporary Promotion 
Act of 1941, 56 Stat. 1023, as amended. The Register of Commissioned and 
Warrant Officers of the United States Navy and Marine Corps, dated 1 July 1942, 
at page 830, shows that the permanent status of this officer was that of a com- 
missioned warrant officer, with over 20 years’ commissioned service with credit- 
able record, and with over 24 years’ total service creditable for pay purposes. 
This officer was subsequently temporarily appointed a first lieutenant in the 
Marine Corps on 2 April 1945. On 4 December 1943 his status with respect to 
rental allowance was that of an officer with dependents, no adequate quarters 
assigned. No changes in this respect have occurred since that date. 

3. At the time of his appointment to the temporary rank of second lieutenant on 
4 December 1943 Lieutenant Stahl was entitled to receive pay and allowances as 
for an officer of the fourth pay period, with dependents, subject to the limitation 
imposed on the total pay and allowances of a commissioned warrant officer by 
the seventh paragraph of section 8 of the Pay Readjustment Act of 1942, as 
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amended, or $458.83 monthly. Accordingly, under the provisions of section 7 (a) 
of the Temporary Promotion Act of 1941, and the interpretations placed thereon 
by the Comptroller General in reference (a), Lieutenant Stahl was entitled to 
continue in receipt of his “saved pay and allowances” as a commissioned warrant 
officer on and after 4 December 1943, since such pay and allowances exceeded 
the pay and allowances of his temporary rank, i. e., the pay and allowances as for 
an officer of the second pay period, with dependents, and with over 24 years’ 
service for pay purposes. 

4. On 6 June 1944, Lieutenant Stahl] completed 27 years’ service creditable for 
pay purposes. However, this completion of an additional increment of service 
did not tend to increase his pay and allowances on and after 7 June 1944, for three 
reasons, namely : 

(1) The pay and allowances to which he was entitled on 4 December 1943 
($458.83) exceeded the pay and allowances of a second lieutenant with over 27 
years’ service ; 

(2) Under the rulings set forth in reference (a) his “saved pay and allow- 
ances” were limited to those to which entitled on 4 December 1948, date of 
temporary appointment; and 

(3) The officer was already entitled to the maximum pay and allowances 
payable to a commissioned warrant officer. 


Further, on promotion to first lieutenant on 2 April 1945, Lieutenant Stahl re- 
ceived no increase in pay and allowances since his saved pay and allowances 
exceeded the pay and allowances of a first lieutenant with over 27 years’ service. 

5. The Act approved 29 June 1946, Public Law 474, 79th Congress, further 
amended the Pay Readjustment Act of 1942, as amended, by establishing new 
base rates of pay for each of the several pay periods established by the first 
section thereof, and increased the limitation on the total pay and allowances of 
commissioned warrant officers, as contained in the seventh paragraph of section 
8 of said Act, from $458.33 per month to $550.00 per month in order to give full 
effect to the increase in the base pay of officers of this category. 

6. The question for presentation to the Comptroller General of the United 
States is as follows: 

(1) May Lieutenant Stahl compute his “saved pay and allowances” on the 
basis of the rates of pay established by Public Law 474, on and after 1 July 1946, 
i, e.: 


Pay Wei over: Btoyeate’ werwiowr< 2.51 ik est elt $385. 00 
INDO bleasecasceniesiactorgena ce nigh antigens hoo ts tons Pie pate bala inintince giganto accra 63. 00 
I ii i neces inne mew mensional 102. 00 

I Mihai el OE ease $550. 00 


7. In connection with the case of Lieutenant Stahl it is requested that the Com- 
troller General take into consideration the following facts: 

(a) That section 4 of Public Law 474, approved 29 June 1946, merely estahb- 
lished new rates of base pay for officers of the several pay periods. It in no wise 
affected the then existing pay structure. 

(b) The increase in the limitation, imposed by the seventh paragraph of sec- 
tion 8 of the Pay Readjustment Act of 1942, from $458.33 to $550.00 represents an 
intent on the part of the Congress to increase the pay and allowances of com- 
missioned warrant officers in proportion to the increase granted other officers 
whose pay and allowances are not subject to limitation. 

(ec) It was apparently not comprehended that the language in the first proviso 
clause of section 7 (a) of the Temporary Promotion Act of 1941, as amended, 
might be applied to toll the right of officers drawing saved pay while holding a 
higher temporary rank to the benefits of an increase in base pay provided for all 
personnel. 

(d) If the answer to the question propounded in paragraph 6 is not in the 
affirmative, Lieutenant Stahl is only entitled to the pay and allowances of a first 
lieutenant with over 27 years’ service for pay purposes on and after 1 July 1946, 
since these pay and allowances will exceed the “saved pay and allowances” to 
which he was entitled on 4 December 1943. His pay and allowances as a first 
lieutenant would be as follows: 
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This would mean that Lieutenant Stahl will receive an increase in pay and 
allowances on and after 1 July 1946, of 015 per cent ($465.50 over $458.33), 
whereas officers of the same permanent rank and length of service, who are not 
holding temporary appointments, will receive an increase in pay and allowances 
uf 20 percent ($550.00 over $458.33). 


Section 7 (a) of the act of July 24, 1941, 55 Stat. 604, as originally 
enacted, provided as follows: 


The permanent, probationary, or acting appointments of those persons tem- 
porarily appointed in accordance with the provisions of this Act shall not be 
vacated by reason of such temporary appointments, such persons shall not be 
prejudiced thereby in regard to promotion, advancement, or appointment in 
accordance with laws relating to the Regular Navy or Marine Corps, and their 
rights, benefits, privileges, and gratuities shall not be lost or abridged in any 
respect whatever by their acceptance of commissions or warrants hereunder: 
Provided, That except as otherwise provided herein no person who shall accept 
a commission or warrant under sections 2 and 3 of this Act shall, while serving 
thereunder, be entitled to pay or allowances except as provided by law for the 
position temporarily occupied: Provided further, That no person temporarily 
appointed under the authority of this Act shall suffer any reduction in pay and 
allowances to which he would have been entitled had he not been so temporarily 
appointed. 


The said section 7 (a) was amended by the act of November 30, 
1942, 56 Stat. 1023, which is as follows: 

That subsection (a) of section 7 of the Act entitled “An Act authorizing the 
temporary appointment or advancement of certain personnel of the Navy and 
Marine Corps, and for other purposes,” approved July 24, 1941 (34 U. 8. C., 1940 
edition, Supp. I, 350f), is hereby amended by striking out the second proviso 
and inserting in lieu thereof the following: “Provided further, That no person 
temporarily appointed under the authority of this Act shall suffer any reduction 
in pay and allowances to which he was entitled at the time of such temporary 
appointment nor shall he suffer any reduction in pay and allowances to which 
he was entitled under a prior temporary appointment in a lower rank or grade: 
Provided further, That enlisted men who are temporarily appointed to com- 
missioned rank under the authority of this Act shall be entitled to the pay and 
allowances of warrant officers with equivalent service or to the pay and allow- 
ances provided by law for the position temporarily occupied, whichever is the 
greater: And provided further, That the provisions of this subsection shall be 
applicable to all personnel heretofore temporarily appointed to any grade or 
rank except that no back pay or allowances shall accrue prior to June 1, 1942.” 

It appears that at some time prior to December 4, 19438, Lieutenant 
Stahl received a permanent appointment as commissioned warrant 
officer of the Marine Corps, that he was serving under such appoint- 
ment on December 3, 1943, and that after his temporary appointments 
as second lieutenant on December 4, 1943, and as first lieutenant on 
April 2, 1945, he continued to draw, by reason of the saving provisions 
in the above-quoted act, as amended, the same pay and allowances 
that he had been receiving prior to December 4, 1948, as a commis- 
sioned warrant officer, such pay and allowances amounting to more 
than the amount to which he would have been entitled as a second 
lieutenant or as a first lieutenant prior to the effective date of the act 
of June 29, 1946, cited in the said letter of August 1, 1946. His total 
pay and allowances on December 3, 1943, as a commissioned warrant 
officer, with over 20 years’ commissioned service with creditable 


record, with over 24 years’ total service creditable for pay purposes, 
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with dependents and not assigned adequate public quarters, would 
have amounted to $518 per month except that it was limited to $458.33 
per month by reason of the last paragraph of section 8 of the Pay 
Readjustment Act of 1942, 56 Stat. 362, 363, as follows: 

When the total pay and allowances authorized by this section for any person 


shall exceed the rate of $458.33 per month, the amount of the allowances to 
which such person is entitled shall be reduced by the amount above $458.33. 


The act of June 29, 1946, Public Law 474, 60 Stat. 345, amending 
the Pay Readjustment Act of 1942, 56 Stat. 359, as amended, increased 
the base pay of all six of the pay periods provided for officers, and 
section 2 (b) thereof, 60 Stat. 344, amended the last paragraph of the 
above-quoted section 8 to read as follows: 

When the total pay and allowances authorized by this section for any person 
shall exceed the rate of $550 per month, the amount of the allowances to which 
such person is entitled shall be reduced by the amount above $550. 

The monthly pay and allowances of a commissioned warrant officer, 
with the same length and type of service as Lieutenant Stahl had on 
December 3, 1943, and serving under the same conditions as Lieutenant 
Stahl, computed on the new rate of base pay ($3,300 per year) pro- 
vided in the act of June 29, 1946, supra, for officers entitled to the pay 
of the fourth pay period, would exceed $550 except for the limitation 
to that amount in the above-quoted amendment of section 8. As a 
first lieutenant, Stahl’s monthly pay and allowances computed on the 
new rate of base pay for the third pay period ($2,760 per year) would 

“amount to $465.50 in a 30-day month. 

Under the plain language of the above-quoted amendatory act of 
November 30, 1942, Lieutenant Stahl is entitled to be paid either the 
“pay and allowances * * * provided by law” for the position “tem- 
porarily occupied” or the “pay and allowances to which he was entitled 
at the time of * * * temporary appointment,” whichever is higher. 
He has no right, while holding his temporary appointment as first 
lieutenant, to the “pay and allowances to which he would have been 
entitled [as a permanent commissioned warrant officer under subse- 
quent legislation] had he not been so temporarily appointed.” 23 
Comp. Gen. 21; B-49428, August 2, 1945 ; B-50548, September 5, 1945; 
B-32718, July 26,1943. Cf. 24 Comp. Gen. 739. That conclusion is 
required by the clear terms of the existing statutory provisions, and to 
hold otherwise would be to deny effect to the statutory amendment of 
November 30, 1942. 

Since it appears that at the time of his temporary appointment as 
first lieutenant, Stahl was entitled to saved pay and allowances in the 
amount of $458.33 per month and since the pay and allowances now 
“provided by law” for a first lieutenant with over 27 years’ creditable 
service for pay purposes, with dependents, and not assigned adequate 
public quarters, amounts to $465.50 in a 30-day month, Lieutenant 
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Stahl is not entitled to pay and allowances in excess of this latter 
amount except for the additional subsistence allowance of $1.40 in a 
31-day month. 

Accordingly, the question presented in the sixth paragraph of the 
Commandant’s letter must be, and is, answered in the negative. 


(B-60736) 


EMPLOYMENT OF PERSONS OUTSIDE CONTINENTAL LIMITS OF 
U. S—EXTENT TO WHICH AUTHORIZED; AGGREGATE COMPEN- 
SATION LIMITATION 


Under the authority provided by the Department of State Appropriation Act. 
1947, for the employment of persons outside the continental limits of the 
United States without regard to civil service and classification laws, the 
Office of Foreign Liquidation, State Department, in carrying out its functions 
and activities relating to the disposal of surplus property abroad, may em- 
ploy not only native labor at prevailing local wage rates but, also, United 
States citizens while outside the continental limits of the United States; 
however, persons may not be employed in the United States for assignment 
outside the continental limits thereof. 

The authority of the Office of Foreign Liquidation, State Department, to employ 
persons outside the continental limits of the United States without regard 
to the civil service and classification laws in carrying out its functions and 
activities respecting the disposition of surplus property abroad having been 
first granted by the Department of State Appropriation Act, 1947, funds 
appropriated by said act may only be used for the payment of compensation 
to persons who were so employed subsequent to July 1, 1946, or for the serv- 
ices rendered thereafter by personnel who may have been so employed prior 
to that date. 

Inasmuch as the compensation of persons employed by the Office of Foreign 
Liquidation, State Department, without regard to civil service or classifica- 
tion laws in connection with surplus property disposal outside the continental 
limits of the United States, pursuant to authority in the Department of State 
Appropriation Act, 1947, would not be increased or otherwise affected by the 
Federal Employees Pay Acts of 1945 or 1946, such employees are not subject 
to the $10,000 per annum aggregate compensation limitation imposed by 
section 7 (b) of the 1946 pay act. (Amplified by 26 Comp. Gen. 402.) 


Comptroller General Warren to the Secretary of State, October 2, 1946: 


I have the following letter dated September 19, 1946, from the 
Acting Commissioner of the Office of the Foreign Liquidation 
Commission : 


The following language, inter alia, appears in the Department of State Ap- 
propriation Act, 1947 (Title I, “Surplus Property Disposal,” Public Law No. 490, 
79th Cong., approved July 5, 1946) : 

“For all expenses necessary to enable the Department of State to carry out 
its functions and activities relative to disposition of surplus property pursuant 
to the provisions of the Surplus Property Act of 1944 (Public Law 457), as 
amended, including personal services in the District of Columbia and elsewhere, 
and employment of persons outside the continental limits of the United States 
without regard to civil-service and classification laws * * *” [Italics supplied. ] 

In the application of the italicized language certain questions have arisen 
as to the intent of Congress. In the light of the well-established rule that the 
employment of all persons in the executive branch of the Federal Government, 
whether departmental or field service, is subject to the provisions of the civil- 
service and classification laws, unless specifically exempted by statute, or by 
the President, the scope of the statutory exemption, in the present case, is un- 
clear. 
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The legislative history of the statute throws no light on the intent of Congress. 
It is not clear which of various possible readings of the intent of Congress in 
Public Law No. 490 is correct. Congress meant to appropriate funds for the 
fiscal year 1947, for the payment of the salaries of persons employed outside 
the continental limits of the United States, (1) who, prior to the enactment of 
Public Law No. 490, had already been employed “without regard to civil-service 
and classification laws,” or (2) who, after the enactment of that act, would 
be employed “without regard to civil-service and classification laws,” or (3) who 
are only in the category of native labor hired at local native prevailing wage 
rates. : 

As to the first of these possible interpretations, the only relevant statutory 
exemption, of which we have knowledge, which already existed as to personnel 
employed in the administration of the Surplus Property Act of 1944, as amended, 
outside the continental limits of the United States, was the exemption contained 
in 5 U. S.C. See. 902 (b) : 

“* * * employees outside the continental limits of the United States, in- 
cluding those in Alaska, who are paid in accordance with local native prevailing 
wage rates for the area in which employed * * *” 

But to say that Congress alluded only to the foregoing category of employees 
appears to necessitate a conclusion which seems untenable, i. e., that Congress 
in expressing its intent as to employment of persons outside the continental limits 
of the United States, appropriated only as to persons paid in accordance with 
local native wage scales, and made no appropriation as to higher paid “Schedule 
A” employees. If this be true, it would appear to follow that under the doctrine, 
expressio unius est exclusio alterius, no funds would be available for the fiscal 
year 1947 to pay the latter employees, since the other language of the provision, 
i. e., “and elsewhere” is normally applicable only to domestic personnel. 

The intent of Congress may have been that the appropriated funds be available 
for the payment of the salaries of persons who might be employed outside the 
continental limits of the United States without regard to civil-service and classi- 
fication laws after the effective date of Public Law No. 490. Since funds were 
made available, the Secretary of State, under this interpretation, would be au- 
thorized to employ such persons without regard to civil-service and classification 
laws. The language would be interpreted as creating a statutory exemption for 
future employment. 

We are advised, also, that long established Civil Service Commission adminis- 
trative construction of the word “employment” in overseas service, generally 
holds that it is to be interpreted as meaning a post of duty outside of the United 
States. In the present case it would mean a post of duty outside of the conti- 
nental limits of the United States. It would seem to follow that a person can be 
employed outside of the continental limits of the United States albeit he is re- 
cruited in the United States providing his post of duty is outside of the continental 
limits of the United States. 

The question has also been raised as to whether persons not subject to the civil- 
service and classification laws are subject to the $10,000 per annum limitation on 
aggregate pay set forth in Section 7 (b) of the Federal Employees Pay Act of 
1946. The thirteen substantive provisions of that act evidently deal with matters 
which, categorically, cannot be better described than in the very language of 
Public Law No. 490, supra, i. e., “civil-service and classification laws.” The Fed- 
eral Employees Pay Act of 1946 was approved May 24, 1946. Public Law No. 490, 
79th Congress, was approved July 5, 1946. It would seem to follow that the Fed- 
eral Employees Pay Act of 1946, and section 7 (b) thereof, were within the 
statutory exemption of Public Law No. 490 which pertained to all existing civil- 
service and classification laws. 

Even assuming that Section 7 (b) of the Federal Employees Pay Act of 1946 is 
severable and is neither a “civil-service or classification law,” the ceiling limitation 
is not necessarily applicable in the present case. The ceiling limitation is neither 
categorical nor unconditional. It relates to salary increases “by reason of the 
enactment of this Act (the Federal Employees Pay Act of 1946),” a percentage- 
wise increase of salaries paid pursuant to existing civil-service and classification 
laws, whether general or specific. “Without regard” to such laws would also 
seem to be “without regard” to the ceiling limitation. 

Prior to administrative reliance upon these statutory interpretations, we should 
want to be certain of your views thereon. Accordingly, we submit the following 
questions which are of immediate administrative concern : 
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1. Does the exemption in Public Law No. 490, supra, apply to persons recruited 
and appointed in the United States for assignment to posts of duty outside the 
continental limits of the United States? 

2. Is the exemption in Public Law No. 490, supra, limited to citizens of the 
United States recruited and appointed while outside of the continental limits 
of the United States for assignment to posts of duty outside the continental limits 
of the United States? 

8. Does the provision in Public Law No. 490, supra, merely authorize the ex- 
penditure of the appropriated funds for the payment of the wages or salaries 
of natives employed outside of the continental limits of the United States who are 
paid in accordance with local native prevailing wage rates for the area in which 
employed? 

4. Are the appropriated funds in Public Law No. 490, supra, limited to employ- 
ment after July 1, 1946, or may they also be expended for the payment, after July 
1, 1946, of persons employed before July 1, 1946? 

5. Are persons employed under Public Law No. 490, supra, without regard tc 
the civil-service and classification laws subject to the $10,000 per annum limita- 
tion on aggregate pay set forth in Section 7 (b) of the Federal Employees Pay 
Act of 1946 (Public Law No. 390, 79th Cong., approved May 24, 1946) ? 

We shall be glad to furnish such further particulars as you may care to have. 
Your early opinion on these matters is respectfully requested. 

Examination of the hearings on the Departments of State, Justice, 
Commerce, and Judiciary Appropriation Act of 1947, Public Law 
490 (H. R. 6056), 79th Congress, 60 Stat. 446, 448, before the Sub- 
committee of the Committee on Appropriations, United States Senate, 
together with the report of the Senate Committee on Appropriations on 
the said bill, discloses that the provision here in question was incor- 
porated into the portion of the bill making appropriations for the 
Department of State in order to provide funds for the carrying out of 
the functions and activities with respect to disposal of surplus prop- 
erty abroad which were transferred to your Department by Executive 
Orders 9630 and 9689, dated September 27, 1945, and January 31 1946. 
As is indicated in the above-quoted letter, the language of the bill per- 
taining to the employment of persons outside the continental limits 
of the United States without regard to civil service and classification 
laws is not clear as to what specifically was intended thereby. More- 
over, as is also stated in the said letter, nothing appears in the Com- 
mittee report or in report of the hearings with respect to the extent 
of the authority intended to be conferred by the Congress upon your 
Department by virtue of the said language. Hence, it becomes neces- 
sary to consider the language in question in the light of the authority 
of the Office of Foreign Liquidation to employ personnel prior to the 
enactment of Public Law No. 490. 

Previous to July 1, 1946, the expenses of the Office of Foreign Liqui- 
dation in connection with the disposal of surplus property abroad 
appear to have been paid from funds transferred to the State Depart- 
ment by the War Department in accordance with authority granted 
by the referred-to Executive orders. In this connection see pages 
316 and 317 of the hearings before the Subcommittee of the Committee 
on Appropriations, United States Senate. However, nothing is con- 
tained in the Executive orders or in any applicable statute which con- 
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stituted authority for the Office of Foreign Liquidation to employ 
personnel outside the continental limits of the United States without 
regard to civil service and classification laws. Therefore, it is apparent 
that the language in question had the effect of broadening the authority 
of your Department to employ personnel outside the continental limits 
of the United States in carrying out the activities and functions inci- 
dent to the disposal of surplus property abroad. Hence, I feel that, 
under the provision of law involved, your Department would be 
authorized to employ outside the continental limits of the United 
States without regard to civil service and classification laws not only 
native labor but, also, such other persons as are necessary to carry out 
the duties imposed on your Department by the aforesaid Executive 
orders. However, I do not feel that the language of the provision in- 
volved is sufficiently broad to justify the conclusion that your Depart- 
ment has authority to recruit and appoint persons in the United States 
for assignment to posts of duty outside the continental limits of this 
country without regard to civil service and classification laws. 

Accordingly, questions 1 and 3 are answered in the negative and 
question 2 in the affirmative. 

The situation intended to be presented by question 4 is not clearly 
understood. However, it may be said that, since, as is indicated above, 
the Office of Foreign Liquidation had no authority prior to the enact- 
ment of Public Law 490 to employ persons outside the continental 
limits of the United States without regard to the civil service and 
classification laws, the funds appropriated by said law may only be 
used for the payment of compensation of persons who were so em- 
ployed subsequent to July 1, 1946, or for the services rendered after 
July 1, 1946, of personnel who may have been so employed prior to 
said date. 

With respect to question 5, subsection 7 (b) of the Federal Em- 
ployees Pay Act of 1946, Public Law 390, 79th Congress, 60 Stat. 218, 
is as follows: 

Notwithstanding any other provision of this Act, no officer or employee shall, 
by reason of the enactment of this Act, be paid with respect to any pay period, 
basic compensation, or basic compensation plus any additional compensation 
provided by the Federal Employees Pay Act of 1945, as amended, at a rate in 
excess of $10,000 per annum. 

Since the compensation of persons who may be employed by your 
Department outside the continental limits of the United States with- 
out regard to civil service and classification laws under the authority 
contained in Public Law No. 490, would not be increased or otherwise 
affected by the Federal Employees Pay Act of 1945, 59 Stat. 295, 
or of 1946, the $10,000 limitation contained in the above-quoted section 
7 (b) of the Federal Employees Pay Act of 1946 is not applicable to 
said persons. 
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(B-60202) 


COMPENSATION—DOUBLE—RETIRED OFFICERS HOLDING CIVILIAN 
POSITIONS : 


A retired officer of the armed forces in receipt of retired pay in excess of 
$2;500 per annum is not precluded by the dual employment restriction of 
the act of July 31, 1894, as amended, from accepting temporary employment 
in a civilian position, regardless of whether the appointment be as con- 
sultant, expert, or otherwise ; however, under the dual compensation limita- 
tion of section 212 of the act of June 30, 1932, as amended, the officer must 
elect to receive either the retired pay or the pay for the civilian position 
during the period of employment if the retired pay equals or exceeds 
$3,000 per annum. 

A retired officer of the armed forces in receipt of retired pay of less than $3,000 
per annum and also holding a temporary civilian position may not, in view 
of the $3,000 per annum dual compensation limitation of section 212 of the 
act of June 30, 1932, as amended, concurrently receive retired pay and 
compensation from the civilian position at a combined rate in excess of 
$3,000 per annum. 

A retired officer of the armed forces may be given permanent civilian employ- 
ment if neither the retired pay nor civilian compensation exceeds $2,500 
per annum so that the dual employment restriction of the act of July 31, 
1894, as amended, does not apply, and if the total amount of retired pay and 
civilian compensation be limited to $3,000 per annum as required by the 
dual compensation limitation of section 212 of the act of June 30, 1932, as 
amended. 

An officer of the armed forces who was retired for disability incurred under 
such conditions as to be excepted from the operation of the dual employ- 
ment restriction of the act of July 31, 1894, as amended, and, also, the 
dual compensation limitation of section 212 of the act of June 30, 1932, as 
amended, is entitled while holding a civilian position to receive the salary 
of the civilian position and at the same time receive his full retirement pay, 
even though his retired pay equals or exceeds $3,000 per annum. 


Comptroller General Warren to the Administrator, War Assets Administration, 
October 4, 1946: 


Reference is made to your letter of August 22, 1946, as follows: 


At the present time there appears to be a number of former officers now 
retired for disability or other causes, who are exceptionally well qualified to 
render yaiuable assistance in the disposal of surplus property. It is my desire 
to appoint such officers to positions in the War Assets Administration if such 
appointments do not conflict with existing laws and regulations. Accordingly, 
your decision is requested on certain questions involving such appointments and 
the payment of compensation thereunder. 

The Act of July 31, 1894, as amended, (5 U. S. C. 62), provides as follows: 

“No person who holds an office the salary or annual compensation attached 
to which amounts to the sum of two thousand five hundred dollars shall be 
appointed to or hold any other office to which compensation is attached unless 
specially authorized thereto by law; but this shall not apply to retired officers 
of the Army, Navy, Marine Corps, or Coast Guard whenever they may be elected 
to public office or whenever the President shall appoint them to office by and with 
the advice and consent of the Senate. Retired enlisted men of the Army, Navy, 
Marine Corps, or Coast Guard retired for any cause and retired officers of the 
Army, Navy, Marine Corps, or Coast Guard who have been retired for injuries 
received in battle or for injuries or incapacity incurred in line of duty shall not, 
within the meaning of this section, be construed to hold or to have held an office 
during such retirement.” 

Section 212 of the Act of June 30, 1932, (5 U. S. C. 59 (a)) provides, as follows: 

“(a) After June 30, 1932, no person holding a civilian office or position, ap- 
pointive or elective, under the United States Government or the municipal govern- 
ment of the District of Columbia or under any corporation, the majority of the 
stock of which is owned by the United States, shall be entitled, during the period 
of such incumbency, to retired pay from the United States for or on account of 
services as a commissioned officer in any of the services mentioned in Title 37, ata 
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rate in excess of an amount which when combined with the annual rate of com- 
pensation from such civilian office or position, makes the total rate from both 
sources more than $3,000; and when the retired pay amounts to or exceeds the 
rate of $3,000 per annum such person shall be entitled to the pay of the civilian 
office or position or the retired pay, whichever he may elect. As used in this 
section, the term ‘retired pay’ shall be construed to include credits for all service 
that lawfully may enter into the computation thereof. 

“(b) This section shall not apply to any person whose retired pay, plus civilian 
pay, amounts to less than $3,000: Provided, That this section shall not apply to 
regular or emergency commissioned officers retired for disability incurred in 
combat with an enemy of the United States or for disabilities resulting from an 
explosion of an instrumentality of war in line of duty during an enlistment or 
employment as provided in Veterans Regulation Numbered 1 (a), part I, 
paragraph I.” 

With respect to retired officers who do not come within the exceptions specified 
in paragraph (b) of section 59 (a) and are not appointed to an office by the 
President by and with the advice of the Senate, it has been held (1) that em- 
ployment on a permanent basis is an “office” but that a temporary employment, 
or an intermittent employment on a per diem “WAE” or a fee basis, is not an 
“office” within the meaning of the Act of July 31, 1894, as amended; and (2) that 
Section 212 of the 1932 Statute, makes no distinction between temporary and 
permanent employment and applies equally to both classes of employees. 12 
Comp. Gen. 256; 13 id. 448; 14 id. 68; 16 id. 47; 19 id. 391. 

While these two principles are clear, certain incidental questions require 
clarification in applying these Acts to the employment of retired officers of the 
Army, Navy, Marine Corps, or Coast Guard who have not been retired for in- 
juries received in battle or for injuries or incapacity incurred in line of duty: 

1. May such retired officer whose retired pay exceeds $3,000 per annum be 
given temporary employment or intermittent employment on a per diem or fee 
basis in the WAA without regard to the provisions of the Act of July 31, 1894, 
subject to the election to receive either his retired pay or the compensation at- 
tached to the civilian position as specified in section 212 of the Act of June 30, 
1932? 

2. If the answer to question 1 is in the affirmative, are such appointments 
limited to such positions as “consultants or experts,” or may they be made to 
any position in the WAA? 

8. Where the retired pay of an officer is between $2,500 and $3,000, would an 
officer employed on an intermittent or temporary basis without regard to the 
provisions of the Act of July 31, 1894, be limited to a total retired pay and civilian 
compensation of $3,000 per annum as specified in section 212 of the Act of June 30, 
1932? 

4. Where the retired pay of such officer is less than $2,500 per annum so that 
the Act of July 31, 1894, would not apply, may the officer be given permanent 
employment in the WAA, the total retired pay and civilian compensation being 
limited to $3,000 per annum as specified in section 212 of the Act of June 30, 
1932? 

5. In those cases where a retired officer has elected to receive civilian com- 
pensation in lieu of retired pay under the provisions of section 212 of the Act of 
June 30, 1932, will such retired pay be restored upon the termination of the retired 
officer’s civilian employment? 

With respect to the employment of retired officers of the Army, Navy, and 
Marine Corps or Coast Guard who come within the exceptions of the Act of 
July 31, 1894, supra, the following question arises in applying the provisions of 
the Act of June 30, 1932: 

(1) May a retired officer, not considered to hold or to have held an office during 
the period of such retirement in accordance with the provisions of the 1894 Act, 
retain his retired pay and the salary attached to a civilian position in the War 
Assets Administration without regard to the $3,000 limitation imposed by Section 
212 of the Act of June 30, 1932, where he comes within the exceptions to that 
section? 

In view of the urgent need of the War Assets Administration to secure the 
services of additional qualified personnel, I respectfully request an early decision 
in this matter. 


Your questions are so broadly stated that specific answers thereto 
which would be applicable to every situation appear to be precluded. 
Therefore, the questions will be answered generally with the under- 
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standing that, if there is any doubt as to the application of the answers 
to the employment of any particular individual, the facts with respect 
to the employment of the said individual may be submitted here for 
decision. 

It has been held that a retired officer who was retired for reasons 
other than those included within one of the exceptions in the act of 
July 31, 1894, 28 Stat. 205, as amended, and section 212 (b) of the 
Economy Act, 47 Stat. 406, is not prohibited by the said act of July 
31, 1894, from holding a temporary Federal office or position but that, 
if the retired pay exceeds the rate of $3,000 per annum, he must elect 
under the terms of section 212 of the Economy Act for the period of 
the temporary civilian employment between his retired pay and the 
compensation fixed for the temporary civilian office or position. 13 
Comp. Gen. 448, 16 id. 47, and 19 id. 391. But cf. 14 Comp. Gen. 289. 
It may be stated, therefore, that the act of 1894 does not preclude the 
employment in a civilian position of such an officer drawing retired 
pay in excess of $2,500 per annum, whenever the employment is 
temporary—either because the position is temporary or whenever the 
employment is temporary because only a special or particular task is 
to be performed and the order or letter of appointment states that the 
employment is temporary. However, as hereinbefore indicated, sec- 
tion 212 of the Economy Act would be for application and, if the 
retired pay of such an officer equals or exceeds $3,000, he must elect 
to receive either the retired pay or the pay for the civilian position 
during the period of employment. 

Your first question is answered accordingly. 

As to question 2, no reason is perceived for limiting the appoint- 
ments, if otherwise authorized, to the positions of “consultants or 
experts.” See 19 Comp. Gen. 391, supra. 

As to question 3, if the amount of the retired pay is less than $3,000, 
then the total rate of compensation that it is possible to receive from 
the civilian position and as retired pay may not exceed $3,000. 12 
Comp. Gen. 37, 47; id. 256. The applicable rule was stated in 12 
Comp. Gen. 256, as follows, quoting from the syllabus— 

In applying the limitation of $3,000 per annum under section 212 of the 
economy act on the combined rate of compensation in a civilian position and 
retired pay, it is the rate of compensation which controls, irrespective of the 


number of hours or days of work in the civilian position, and not the total 
amount of civilian pay and retired pay received during the year. 


But, cf. 20 Comp. Gen. 407. 

Your fourth question is answered in the affirmative providing, of 
course, that the compensation from the civilian position also is less 
than $2,500 per annum. 21 Comp. Gen. 1129, 13 id. 60. 

Your fifth question does not involve a payment to be made from an 
appropriation under your administrative control. Therefore, I am 
without jurisdiction to answer the question presented. 23 Comp. 
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Gen. 815, 818, 31 U. S. C. 74 (8d paragraph). It might be noted, 
however, that the prohibition contained in section 212 of the Econ- 
omy Act as show by its plain terms is not against the retaining of the 
retired status, but is that “no person holding a civilian office or posi- 
tion * * * shall be entitled, during the period of such incum- 
bency, to retired pay from the United States * * * as a com- 
missioned officer.” Also, it is to be noted that the right of election 
given under the statute is not as to whether he shall continue to hold 
the civilian office or position or to continue to hold his retired status, 
but as to whether he shall accept the pay of one or the pay of the other. 

With respect to the question presented in the penultimate paragraph 
of your letter, section 212 of the Economy Act, by the proviso con- 
tained in subsection (b) thereof, exempts from its provisions “regular 
or emergency commissioned officers retired for disability incurred 
in combat with an enemy of the United States or for disabilities 
resulting from an explosion of an instrumentality of war in line of 
duty during an enlistment or employment as provided in Veterans 
Regulation Numbered 1 (a), part I, paragraph I.” I do not know 
of any provision of law, either general or specific, which would pre- 
vent an officer who has been retired for any of the reasons stated in 
the proviso to section 212 (b) of the Economy Act from receiving his 
salary as an officer or employee of the War Assets Administration and 


at the same time receiving his full retired pay even though such 
retired pay is equal to or in excess of $3,000 per annum; provided 
that the officer also comes within the exception in the act of 1894, 
quoted in your letter. 


(B-60798) 


LEAVES OF ABSENCE; HOLIDAY COMPENSATION—PIECE WORK 
EMPLOYEES—RATE AT WHICH PAYABLE 


Navy Department employees regularly paid on a piece work basis may be com- 
pensated for annual leave, sick leave, holidays, and authorized absences from 
duty at the average hourly rate of pay determined by dividing the total 
production earnings of the particular employee, exclusive of any overtime 
compensation, for 20 full days of operation by 160 hours (the number of 
hours regularly worked during the 20-day period). 


Comptroller General Warren to the Secretary of the Navy, October 4, 1946: 


I have your letter of September 19, 1946 (JAG: II: RT: SR), en- 
closing a letter from the Chief, Office of Industrial Relations, Navy 
Department, dated September 10, 1946, setting forth the proposed 
procedure for computing the rate of pay for annual leave, sick leave, 
holiday and authorized absences from duty for employees regularly 
paid on a piecework basis, and requesting decision whether the pro- 


posal is acceptable to this office. Said letter of September 10 is as 
follows : 
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1. It is proposed by the Naval Clothing Depot, Brooklyn, New York, that a 
rate of pay for the purpose of compensation for annual leave, sick leave, holiday, 
and approved absences from duty such as grievance cases, voting time, etc., for 
employees regularly paid on a piece werk basis shall be computed as the average 
hourly rate of pay earned during a specified twenty full days of operation. For 
example, an employee is hired in the rating of Operator at the minimum rate 
of $0.88 per hour and enters upon a four weeks training period with a guaranteed 
rate of $0.88 per hour but is not limited to that rate if more is earned in accord- 
ance with the piece work rate. If, at the expiration of the training period, the 
production records are satisfactory and the employee is accepted for regular 
employment, the hourly rate of pay for the individual for the purposes of payment 
for leave, sick or annual, etc., shall be determined by dividing the total production 
earnings, exclusive of any overtime, of the next twenty full days worked by one 
hundred sixty (hours) and the rate thus obtained shall stand until the next 


rating period, which is purported to be the first full twenty working days 
after 1 January of each year. 


As there is perceived no better method of determining what com- 
pensation pieceworkers would have earned had they worked on a holi- 
day or while in a leave status than by considering the average com- 
pensation earned on other days, the proposed method of fixing the 
compensation to be paid for days when such employees are authorized 
to be absent from duty with pay will not be objected to by this office. 
Compare 12 Comp. Gen. 57, 223, 327, 421; 13 id. 401; 15 id. 1058. 


(B-60140) 


PROPERTY DAMAGE CLAIMS BETWEEN GOVERNMENT 
CORPORATIONS 


Funds of the Inland Waterways Corporation, being available for the operation 
of the business of a common carrier by water, are available for the payment 
of property damage claims asserted by the Defense Plant Corporation which 
arose out of the performance by the former corporation of its authorized 
functions, even though such claims may not be enforceable by suit in view 
of the principle laid down in Defense Supplies Corporation v. United States 
Lines Company, 148 F. 2d 311. 


Comptroller General Warren to the Secretary of Commerce, October 7, 1946: 
I have your letter dated August 20, 1946, as follows: 


Your opinion is respectfully requested as to whether the Inland Waterways 
Corporation is authorized to pay claims asserted against it by the Defense Plant 
Corporation as hereinafter set forth. 

The Inland Waterways Corporation, a wholly-owned Government corporation, 
was created by the Act of June 3, 1924 (43 Stat. 360; 49 U. S. C. 151), as a cor- 
poration in the District of Columbia. It has plenary powers. It is authorized 
to sue and be sued in its corporate name; to acquire, hold, and dispose of prop- 
erty ; to incur obligations, borrow money for temporary purposes, and issue notes 
or other indebtedness therefor; to conduct the business of a common carrier by 
water, and maintain, manage, and operate properties held for or used in the 
service of transportation or necessary or convenient to such use; and in the event 
anything of consequence was not specifically set forth in the Act, Congress pro- 
vided that “in addition to the powers specifically granted” it “shall have such 
powers as may be necessary or incidental to fulfill the powers of its creation.” 

The reasons for such extraordinary grant of full and complete powers are set 
forth in Report Number 375 of the House Committee on Interstate and Foreign 
Commerce which was issued to accompany H. R. 8209, the bill which was the 
basis for the Act of June 3, 1924. The report stated in part as follows: 

“The purpose of the pending bill is to reorganize the inland and coastwise water 
service that is now being operated by the Secretary of War and put it on a 
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practica] business basis. Experience in the last two or three years has shown 
that the barge lines on the Mississippi and Warrior Rivers cannot be sucess- 
fully operated and cannot carry out the purpose declared by Congress in the 
Transportation Act of 1920 without a reorganization which will enable the Secre- 
tary of War to operate it as any private business concern would operate it. 

“At present the Secretary of War is limited in his expenditures by the appro- 
priations that are made for the barge-line service. He is not allowed by law to 
incur a deficit nor can he borrow money to meet current expenses even in case of 
an emergency, and emergencies may very often arise in river transportation. 
Nothing can be done without approval from Washington and except in accordance 
with bureaucratic regulations which are often not in accordance with plain 
business principles and necessity. The acts of the Secretary of War are hedged 
about by so many limitations that it has been found to be practically impossible 
to operate these transportation systems as they should be operated in order to 
carry out the purpose for which they have been placed under his control. It is 
for the purpose of getting away from these restrictions and bureaucratic regu- 
lations, and for the purpose of putting the barge-line system upon a better busi- 
ness basis that this bill is favorably reported by the committee with a 
recommendation that it pass.” 

And at page 13 the report states: 

“After the enactment of this bill the Secretary of War can operate the barge 
lines in accordance with the same business principles that would be followed 
by a private transportation company. And it is the opinion of the committee 
that if they cannot then operate it successfully and at a fair profit private 
capital could not do so; that further expenditure of Government funds for the 
improvement of our inland waterways would be useless and should be stopped. 

“If the Government, after making these rivers navigable, cannot profitably 
operate a transportation system on them, then it is hopeless to expect private 
capital to do so, and Congress should no longer appropriate money from the 
Public Treasury for a useless purpose. Therefore the committee was of the 
opinion that this bill should pass in order that this pioneering, demonstration 
might be conducted by the Secretary of War until such time as its success or 
failure may be made apparent.” 

The Defense Plant Corporation was a corporation created by the Reconstruc- 
tion Finance Corporation on August 22, 1940, pursuant to authority of section 5 
(d) of the Reconstruction Finance Corporation Act as amended by the Act of 
June 25, 1940 (54 Stat. 573, 15 U. 8. C. 606b). All of its stock was owned by the 
Reconstruction Finance Corporation. Pursuant to Public Law 109 (79th Con- 
gress) approved on June 30, 1945, the Defense Plant Corporation was dissolved 
effective July 1, 1945, and all of its functions, powers, duties and authority, 
together with its documents, books of account, records, assets, and liabilities 
of every kind and nature, were transferred to the Reconstruction Finance 
Corporation to be performed, exercised and administered by the Reconstruction 
Finance Corporation in the same manner and to the same extent and effect as 
if originally vested in the Reconstruction Finance Corporation. The Recon- 
struction Finance Corporation obtains its funds by the exercise of its borrowing 
authority and pays interest therefor at the rate of one percent per annum. 
Defense Plant Corporation obtained its operating funds from the Reconstruction 
Finance Corporation. 

Both the Inland Waterways Corporation and the Defense Plant Corporation 
are wholly-owned Government corporations conducted along commercial lines; 
neither operates under Congressional appropriations, nor are the amounts 
received by them from operation of their vessels paid into the miscellaneous 
accounts of the Treasury Department, and neither are subject to the Budget 
and Accounting Act. 

During the war, the Defense Plant Corporation acquired and had built several 
hundred vessels, including unmanned barges, towboats, and tugs. Some of these 
unmanned barges and towboats were chartered on a bareboat basis to Inland 
Waterways Corporation on the same basis that similar vessels were chartered 
by Defense Plant Corporation to private operators. A specimen copy of the 
form of charter parties signed by Inland Waterways Corporation is attached 
for your information. It is admitted that when the chartered barges and tow- 
boats were returned by Inland Waterways Corporation to Defense Plant Cor- 
poration they were not in the condition required on redelivery and that certain 
items of equipment belonging to the vessels were not returned in accordance 
with the terms of the charter parties. Olaims have been asserted by Defense 
Plant Corporation against Inland Waterways Corporation for the cost of repair- 
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ing the vessels and replacing the missing equipment in accordance with the 
terms of the attached charter parties. 

As above mentioned, some of the unmanned barges owned by Defense Plant 
Corporation were also chartered, bareboat, to private companies. Included 
among them were four barges that were chartered on a bareboat basis to Central 
Barge Company of Chicago, Illinois. On June 7, 1945, the towboat Hoover which 
is owned by Inland Waterways Corporation, was engaged in making up a tow 
at the coal docks at Alton, Illinois. While doing so, two barges owned by Inland 
Waterways Corporation broke loose from the coal docks and, in turn, those 
barges caused the aforesaid four barges owned by Defense Plant Corporation 
to break loose from their moorings, thereby causing damage to the barges. In 
view of the assumption of risk by Defense Plant Corporation in lieu of carrying 
insurance with respect to the loss of or physical damage to these four barges 
and its obligation to pay the cost of repairing the same less the usual $500 de- 
ductible, it has asserted claims against Inland Waterways Corporation in the 
total approximate amount of $10,795 for the cost of repairing the damages 
caused to the four barges. 

In addition to the foregoing claims which have been asserted by Defense Plant 
Corporation against Inland Waterways Corporation, a claim for $1,162.75 has 
been asserted for the cost of repairing another unmanned barge which was 
bareboat chartered to Inland Waterways Corporation in the usual manner. 
Contrary to terms of the charter party on this barge and without the consent 
of Defense Plant Corporation, Inland Waterways Corporation delivered the 
barge to the Marine Transportation Company, a private barge opérating com- 
pany, and while the barge was in possession of such company it was damaged. 
The Marine Transportation Company has, in turn, refused to pay the claim to 
the Inland Waterways Corporation and, accordingly, a cause of action was 
instituted against it by Inland Waterways Corporation and Defense Plant Cor- 
poration as joint parties plaintiff. (Inland Waterways Corporation, et al., vs. 
MIV Frog, etc., U. S. D. C., BE. D. La. No. 881 in admiralty.) 

In the recent decision of the Comptroller General, B-48380, dated July 14, 
1945, it was held that Navy Department appropriations are not available for 
payment of claims for damages caused by Navy Department vessels to vessels or 
other property of the Inland Waterways Corporation or the Defense Plant 
Corporation. However, as to payments by the Defense Plant Corporation and 
the Inland Waterways Corporation to the Navy Department for damages ex 
delecto caused by their vessels to property of the said Department, it was held 
that in view of the case of Defense Supplies Corporation y. United States Lines 
Company, 148 F. 2d 311, the Navy Department would not have an enforceable 
claim against the said corporations. 

In Decision A-36441 of May 19, 1931, it was held that damage resulting from 
injury to War Department cables caused by the City of Alton and the Nar- 
cissus; vessels owned and controlled by the United States Shipping Board 
Merchant Fleet Corporation, should be paid from the United States Shipping 
Board Funds for the fiscal years involved. The decision in 6 Comp. Gen. 171 
and other similar decisions appear to be distinguished by the following 
explanation: 

“Such decision, however, and other similar decisions, are not applicable to 
the matter presented by your submission, inasmuch as in those cases the said 
vessels were engaged only on Government business, and the appropriations of 
the responsible departments were in terms available only for repairs to their 
own vessels, under which circumstances section 3678, Revised Statutes, operated 
to prevent the use of such appropriations for damages to vessels of other depart- 
ments when the department operating the damaged vessel has an appropriation 
available for the repair of same, on the theory that there can be no reimburse- 
ment to the Government for the damages to or loss of its own property; while 
in the instant matter said section 3678, Revised Statutes, is inapplicable, inas- 
much as the Shipping Board vessels are merchant vessels engaged in the com- 
merce of the United States, and as such are liable for an actionable injury 
resulting from the operation of said vessels.” 

Again, in Comptroller General Decision A-56676 [A-56687] of August 13, 1934, 
reaffirmed on December [September] 27, it was held that losses sustained by the 
War Department, due to the collision of the Shipping Board vessel, Liberator, 
with an Army dredge, were payable from the United States Shipping Board Fund 
for the fiscal year involved. In this decision, upon the same reasoning as that 








238 DECISIONS OF THE COMPTROLLER GENERAL 


set forth in A-36441 discussed above, section 3678 of the Revised Statutes was 
held inapplicable. It was specifically pointed out that the appropriation for the 
United States Shipping Board Shipping Fund is made available for the opera- 
tion of the Government’s merchant marine vessels, which necessarily includes, 
among other things, the payment of damages for actionable injury resulting from 
the operations thereof. 

In Comptroller General Decision B-34258 [B-34528] of May 22, 1943, the ques- 
tion submitted for decision was whether rental of space at the Washington 
National Airport by the Civil Aeronautics Administration to the War Department 
is within the general rule that payment of rent by one Government department or 
agency for premises under control of another such department or agency cannot 
be made. It was held as follows: 

“* * * the Administrator of Civil Aeronautics expressly is authorized to 
lease space or property within the airport, thus indicating a Congressional 
intention that it produce revenue, and since its transactions in that respect are 
not dissimilar to those of private enterprises, the general rule that payment by 
one Government department or establishment for the use of premises under the 
control of another department or agency is unauthorized, need not be held appli- 
cable to the present matter, particularly in view of the circumstances related in 


your letter.” 

If claims of the nature asserted by the Reconstruction Finance Corporation 
were asserted by private enterprises it is indisputable that the Inland Waterways 
Corporation has the authority and would indeed be obligated, in view of its 
suability, to pay such claims. Failure on the part of Inland Waterways Corpora- 
tion to pay the claims asserted by the Reconstruction Finance Corporation, in- 
cluding those claims involving contractual obligations assumed by the Inland 
Waterways Corporation in the charter parties, would deplete the assets of the 
Reconstruction Finance Corporation and defeat the purposes for which these Cor- 
porations were organized in the first instance. 

Under the circumstances, it is respectfully requested that the Comptroller 
General give consideration to this matter in the light of the discussion herein 
above. 

The sole question which the said-letter presents for consideration 
is understood to be whether the funds of the Inland Waterways Cor- 
poration are available to pay claims of the Defense Plant Corporation 
arising in connection with certain barges which had been chartered 
on a bareboat basis, from the latter corporation and otherwise, in 
connection with the functions and activities of the Inland Waterways 
Corporation. 

In the referred-to decision dated July 14, 1945, to the Secretary of 
the Navy, B-48380 (25 Comp. Gen, 49), it was held that, in view of the 
well established rule that the appropriated funds of Government 
departments and agencies are not available for the payment of 
claims for damages to the property of other Government depart- 
ments or agencies, the appropriations of the Navy Department 
could not be used for the payment of claims for damages caused by 
said department’s vessels to vessels or other property of the Inland 
Waterways Corporation or the Defense Plant Corporation. Also, it 
was stated that since, in view of the decision in the case of Defense 
Supplies Corporation v. United States Lines Company (C. C. A. 2d), 
148 F. 2d 311, certiorari denied, 66 S. Ct. 43—to the effect that one 
Government instrumentality may not bring suit against another under 
the Suits in Admiralty Act [41 Stat. 525]—the Navy Department 
would not have an enforceable claim against the Defense Plant Cor- 


poration and Inland Waterways Corporation for damages by the 
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Corporations’ vessels to Navy Department’s property, no objection 
was perceived to a mutual waiver of claims between the Navy Depart- 
ment and the corporations. The question of the availability of the 
funds of the corporations to pay claims asserted against them arising 
out of the carrying on of the functions and activities vested in them 
by law, was not decided. 

As indicated by the portion of the decision published in 6 Comp. 
Gen. 171, quoted in your letter, the rule that the appropriated funds 
of Government departments and agencies are not available for the 
payment of claims for damages to the property of other Government 
departments or agencies is based on the limitation on the use of appro- 
priated money contained in section 3678, Revised Statutes, which 
provides: . 

Except as otherwise provided by law, sums appropriated for the various 

branches of expenditure in the public service shall be applied solely to the 
objects for which they are respectively made, and for no others. 
However, where the funds of the department or agency at fault are 
available for the payment of damages incurred in the course of the 
commercial operation of vesesls, such funds properly may be charged 
with the damages to property of another Government agency. 14 
Comp. Gen. 256. 

Since the funds of Inland Waterways Corporation are available 
for the operation of the business of a common carrier by water, such 
funds may be used for the payment of any claims arising out of said 
operation if the corporation legally is obligated therefor. And, while 
the claims of the Defense Plant Corporation against the Inland Water- 
ways Corporation, arising from the activities of the latter, may not 
be enforceable by suit in view of the referred-to decision in the Defense 
Supplies Corporation case, it does not follow that the funds of the 
Inland Waterways Corporation may not be used for the payment of 
said claims. 

Accordingly, you are advised that funds of the Inland Waterways 
Corporation are available for the payment of otherwise proper claims 
asserted by the Defense Plant Corporation arising out of the per- 
formance by the former of its authorized functions. However, nothing 
herein is to be construed as passing on the validity of the specific claims 
described in your letter. 


(B-59093) 


RETIREMENT—ARMY OFFICERS—EFFECTIVE DATE 


Under the act of April 23, 1930, fixing the effective date of retirements as the 
first day of the month following that in which otherwise effective, an Army 
officer who, on the last day of a month, completes the 28 years’ service re- 
quired for eligibility for the retirement benefits of section 3 of the act of 
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June 13, 1940, is entitled to such retirement on the first of the following 
month. 

Under the act of April 23, 1930, fixing the effective date of retirements as the 
first day of the month following that in which otherwise effective, an of- 
ficer who completes 23 years’ service on the last day of a month and, therefore, 
will not complete the “more than” 23 years’ service necessary to entitle him 
to the retirement benefits provided by section 3 of the act of June 13, 1940, 
until the following day will not be eligible to receive such retirement bene- 
fits until the month following that in which he so completes more than 23 
years’ service. 


Assistant Comptroller General Yates to the Secretary of War, October 9, 1946: 
There has been considered your letter of July 3, 1946, as follows: 


The question has arisen as to the date on which officers become eligible for re- 
tirement under the provisions of the act approved 31 July 1935 (49 Stat 505), as 
amended by the act of 13 June 1940 (54 Stat. 381), when such officers complete 
the required years of service on the last day of a calendar month. Section 5 of 
said act provides, in part: 

“*** Any promotion-list officer retired for any reason except by operation of 
section 24b, National Defense Act, or wholly retired, who has completed twenty- 
eight or more years of continuous commissioned service in the Regular Army 
and who has failed to reach the grade of Colonel by reason of the limitation on the 
number of promotion-list officers in the grade of colonel or by reason of the re- 
striction of years of service in grade of major or lieutenant colonel shall be 
retired in the grade of colonel with retired pay computed as otherwise provided 
by law for a colonel with the same length of service including all service now or 
hereafter credited for active-duty pay purposes, * * *” 

The Act of 23 April 1930 (46 Stat 253) provides that, effective 1 July 1930, all 
retirements shall take effect on the first day of the month following the month in 
which such retirement would otherwise be effective. 

The specific case now under consideration is that of Colonel Willard A. Hol- 
brook, Jr., O-12177 (temporary Colonel, A. U. 8.; Lieutenant Colonel, Cavalry, 
Regular Army), who after graduation from the United States Military Academy, 
was appointed a Second Lieutenant on 1 November 1918. He has had continu- 
ous service since that date as a commissioned officer and accordingly will com- 
plete 28 years service on 31 October 1946. 

Your decision is requested as to whether Colonel Holbrook may be placed on 
the retired list effective 1 November 1946, or whether, since he will complete the 
28 years of service required by the above cited act at midnight 31 October 1946, 
he should be retired on 1 December 1946. 

Provision is also made in the act referred to in the first paragraph above for 
the retirement of officers who have completed “more than 23 but less than 28 
years of continuous commissioned service.” It will be noted that this require- 
ment differs from that in the first instance, which is stated as “28 years or more.” 
Accordingly in a situation where an officer completes 23 years of service on the last 
day of a calendar month, he will not be eligible for retirement on the first day of 
the following month, not having over 23 years service. This view is believed to be 
supported by decision of the Comptroller General A-34570, dated 9 January 1931. 


The fourth proviso in section 3 of the act of June 13, 1940, 54 Stat. 
380, amending section 5 of the act of July 31, 1935, 49 Stat. 507, 10 
U.S. C. 971 (b), provides, in addition to the part quoted in your letter, 
as follows: 

* * * and any such officer who has completed more than twenty-three but 
less than twenty-eight years of continuous commissioned service in the Regular 
Army and who has failed to reach the grade of lieutenant colonel by reason of 
the restriction of years of service in grade of major shall be retired in the grade 
of lieutenant colonel with retired pay computed as otherwise provided by law 
for a lieutenant colonel with the same length of service including all service now 
or hereafter credited for active-duty pay purposes * * *. 

An officer otherwise within the purview of the first part of the fourth 


proviso in section 3 of the act of June 13, 1940, quoted in your letter, 
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must complete “twenty-eight or more years” of continuous commis- 
sioned service in the Regular Army before he is eligible to receive the 
retirement benefits provided therein, that is, to be retired in the grade 
of colonel with retired pay computed as otherwise provided by law 
for a colonel with the same length of service. An officer otherwise 
within the purview of the latter part of the said fourth proviso must 
complete “more than twenty-three but less than twenty-eight years” 
of continuous commissioned service in the Regular Army before he is 
eligible to receive the benefits provided therein, that is, retirement in 
the grade of lieutenant colonel with retired pay computed as other- 
wise provided by law for a lieutenant colonel with the same length of 
service. 

In the specific case presented, it is stated that Colonel Holbrook was 
appointed a second lieutenant in the Regular Army on November 1, 
1918, and has served continuously as a commissioned officer since that 
time. Hence, as stated in your letter, the officer will have completed 
28 years’ service on October 31, 1946. However, with respect to the 
latter part of the said fourth proviso, applicable to certain officers who 
have completed “more than twenty-three * * * years” of con- 
tinuous commissioned service in the Regular Army, an officer who com- 
pletes 23 years’ service on the last day of a calendar month is not eligible 
to receive the benefits provided therein since the statute requires more 
than 23 years’ service. Hence, as stated in your letter, an officer who 
completes 23 years’ service on the last day of a calendar month is not 
eligible under the latter part of the said fourth proviso to receive the 
benefits provided therein until the first day of the following month. 

The act of April 23, 1930, 46 Stat. 253, 5 U.S. C. 47 (a), referred to 
in your letter, provides as follows: 

That hereafter retirement authorized by law of Federal personnel of whatever 
class, civil, military, naval, judicial, legislative, or otherwise, and for whatever 
cause retired, shall take effect on the 1st day of the month following the month in 
which said retirement would otherwise be effective, and said 1st day of the month 
for retirements hereafter made shall be for all purposes in lieu of such date for 
retirement as may now be authorized; except that the rate of active or retired 
pay or allowance shall be computed as of the date retirement would have occurred 
if this Act had not been enacted. 

Sec. 2. This Act shall become effective July 1, 1930. All laws or parts of laws, 
in so far as in conflict herewith, are repealed. 

The said act—applicable to civil, military, naval, etc., personnel— 
provides that retirement “shall take effect on the first day of the month 
following the month in which said retirement would otherwise be effec- 
tive.” In a decision dated June 11, 1930, 9 Comp. Gen. 512, addressed 
to the Secretary of the Navy, it was stated : 

* * * If an officer attains retirement age, or otherwise meets the conditions 
necessary for retirement, on the last day of a month his active pay ceases with 
said day and his retired pay begins the next day, but if an officer attains retire- 
ment age, etc., on the first day of a month his active pay continues to the end of 


that month—if other conditions necessary to a pay status are met—and his retired 
pay begins with the first day of the next month. 
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Also, see 10 Comp. Gen. 28; A-32965, August 25, 1930; and A-35365, 
February 21, 1931. 

Applying the rule enunciated in the decision quoted above to the 
specific case presented, it appearing that Colonel Holbrook will meet 
the conditions necessary to retirement on October 31, 1946, he will be 
eligible for retirement under the first part of the fourth proviso to 
section 3 of the act of June 13, 1940, supra, on November 1, 1946. But 
an officer who completes 23 years’ service on the last day of a calendar 
month will not have completed “more than twenty-three * * * 
years” of continuous commissioned service, as required by the latter 
part of the said fourth proviso, until the following day, and, hence, he 
will not be eligible to receive the retirement benefits provided therein 
until the first day of the month following the month in which he com- 
pletes more than 23 years’ service. 


(B-60045) 
PROPERTY—PUBLIC—LOSS IN TRANSIT—“PERIL OF THE SEA” 


Where a vessel transporting Government property as deck cargo on the high seas 
suffered no substantial damage during the voyage and encountered weather 
that was ordinarily to be expected and guarded against on such a voyage, loss 
of the property by washing overboard at a time when the wind was force “6” — 
a “strong breeze”—such as caused a previous shifting of deck cargo, may not 
be attributed to a “peril of the sea” relieving the carrier of liability for such 
loss, but, rather, is to be regarded as having been occasioned by faulty stowage 
by the carrier. 


Assistant Comptroller General Yates to the American President Lines, Limited, 
October 9, 1946: 

Consideration has been given to your request for review of settle- 
ment certificate No. 24156214, dated September 10, 1945, which dis- 
allowed your bill No. F-1194-A-41 for $563.74, which sum was de- 
ducted on voucher No. 46085 of the December 1941 accounts of 
Commander S. J. Brune, Navy disbursing officer, from amounts other- 
wise due on your bill No. F-1194-41 for the transportation of certain 
other naval supplies from Norfolk, Virginia, to Manila, Philippine 
Islands, under bill of lading No. N-542961, February 18, 1941. The 
deduction was occasioned by the fact that crude coal tar naphtha in- 
cluded in the shipment was not delivered at Manila upon discharge 
of the cargo of the S. S. President Fillmore, aboard which vessel the 
shipment is said to have loaded. 

In your request for review you indicate that the naphtha was lost 
as the result of a peril of the sea while the S. S. President Fillmore 
was en route to Manila. In support of this allegation you have fur- 
nished photostat copies of certain portions of the ship’s deck logs, and, 
also, a certificate by “D. C. Austin” which states that he was the 
master of the S. S. President Fillmore during her voyage from San 
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Francisco, California, to Manila, Philippine Islands, and return, 
March 27, 1941, to July 8, 1941, that that vessel experienced extremely 
heavy weather for several days of the voyage, during which the 15 
drums of coal tar naphtha which had been “properly dunnaged, 
stowed, and securely lashed to deck” were washed overboard “as 
evidenced by the ship’s logs.” 

The certified statement of the master of the S. S. President Fillmore 
is of little value as tending to show that the drums here in question 
were properly stowed and securely lashed to the deck. Waterman 
Steamship Corporation v. United States Smelting, Refining and Min- 
ing Company, 155 F. 2d 687, 692. 

With respect to the photostat copies of the ship’ s logs none shows 
the exact date that the 15 drums of naphtha were washed overboard, 
but according to a statement appearing on the face of your bill No. 
F-1194—-A-41, the loss occurred on April 4, 1941. The copy of the 
deck log for April 4, 1941, shows a wind force of “6” from 1 a. m. to 
10 p. m., while at 12 m. the wind force is shown as “7”. According to 
the Beaufort Wind Scale as defined in Webster’s New International 
Dictionary, second edition, a wind force of “6” is known as a “strong 
breeze” of 25 to 31 miles, and a wind force of “7” is referred to as a 
moderate gale of 32 to 38 miles. The log for April 4, shows further 
that an unknown number of drums of gasoline, asphalt and acetic 
acid were lost overboard while the wind was at force “6”, but the 
vessel itself is not shown to have suffered any damage. It is noted 
from the copies of the deck logs for other days that difficulty with 
the deck cargo was first experienced on March 31, 1941, at which time 
the vessel had been at sea approximately three and one-half days. 
The wind force was “6” at that time and apparently trouble with the 
deck cargo continued at various times from that date through April 
10, 1941. Although at intervals during that period the wind is shown 
to have been force “8”—a fresh gale—and to have risen at one time 
to force “9”—a strong gale—only slight damage is shown to have 
occurred to the vessel, and none to the hull itself. 

The defense, “peril of the sea,” is not a matter that is susceptible of a 
satisfactory, or comprehensive definition. In the case of The 
Josephine, 49 F. 2d 207, 210, it is stated “A storm may or may not be 
such a peril. The test, however, seems tobe * * * that when a 
storm is of such unusual violence that it cannot reasonably be antici- 
pated and avoided or cannot be resisted by ordinary exertions of skill 
and prudence and when it has caused unusual and unexpected damage 
to the hull of a seaworthy vessel resulting in damage to her cargo, the 
loss may fairly be attributed to a peril of the sea.” And in The 
Arakan, 11 F. 2d 791, it is stated that: “Judged by well-known and 
usually adopted tests, it must fail in this case, because it is apparent 
from the evidence that the weather encountered by the vessel, if not 
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actually anticipated, certainly was of a kind reasonably to have been 
expected on a trans-Pacific voyage, and hence not a peril of the sea.” 
In The City of Khios, 16 F. Supp. 923, 924, it was contended that the 
damage was due to perils of the sea. The court said—“it was reason- 
ably to be expected that in the North Atlantic, at that particular time 
of the year, severe weather would be encountered. The log records 
that there was a whole gale at 4 a. m. on December 19, 1933; and at 
8 a. m. similar weather prevailed, and there were squalls of hurricane 
force. This continued until noon, but in the afternoon the weather 
moderated” and “the vessel sustained no structural or other damage 
of any consequence.” «Accordingly, it was held there was no sufficient 
showing to make out a case of sea perils. Also, in The Edith, 10 F. 
2d 684, 686, the facts show that a strong easterly gale blew, the seas 
washed over the ship very heavily, and the vessel underwent one of 
the worst storms in the master’s experience. The court was asked to 
infer that the covering of a hatch was torn away by what is techni- 
cally called “peril of the sea.” However, the facts showed that the 
physical injury to the ship was very light, that nothing was broken 
and no structural injury was received by the vessel. It was held that 
“the Edith did not encounter any storm of that extreme violence which 
has long been counted as excusing peril of the sea for a ship thoroughly 
seaworthy, properly equipped, and well found.” 

The ordinary contract of a carrier involves an obligation on his 
part to use due care and skill in carrying the goods, and, “as is every- 
where held, an exception, in the bill of lading, of perils of the sea or 
other specified perils does not excuse him from that obligation, or 
exempt him from liability for loss or damage from one of those perils 
to which the negligence of himself or his servants has contributed.” 
Fiorita & Amoroso v. Cunard 8. 8. Co., 10 F. 2d 244. Furthermore, 
“Tt is the duty of the carrier * * * affirmatively to show that the 
damage arose from an excepted peril; if the matter remains doubtful, 
the carrier is not excused * * * and this is true, whether the 
doubt exist as to the nature of the injurious occurrence or the suffi- 
ciency of the cause assigned.” The Rosalia, 264 F.285. Thus, “While 
a heavy swell which causes a vessel to list may be a peril of the sea, 
yet * * * the loss in question was not due to this cause alone, 
but to the listing of the vessel plus the fact that the stanchions could 
not support the weight to which, in the very nature of things, it must 
have been foreseen they would be subjected. In such case the loss 
cannot be attributed to the sea peril, but to the fact that such an 
ordinary experience as the listing of the vessel by a heavy swell was 
not sufficiently provided against.” The Carlos, 237 F. 731. 

It is apparent from the foregoing cases that a peril of the sea which 
justifies relieving a carrier of liability for loss of cargo usually causes 
substantial damage to the vessel but even then if there has been negli- 
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gence in stowing and securing the cargo and such negligence contri- 
butes to the loss of the cargo the vessel is not relieved. On the other 
hand, if there has been no damage to the vessel, or if the damage was 
slight, the proximate cause of the damage has been held to be the 
negligence of the carrier and the vessel was not relieved of liability. 

In view of the fact that the S. S. President Fillmore apparently did 
not suffer any substantial damage on this voyage and the fact that 
difficulty was experienced with shifting of the deck cargo early in the 
voyage when the wind was force “6,” which was also the force of the 
wind at the time the loss here concerned is said to have occurred, it 
appears that the loss was occasioned by faulty stowage of the deck 
cargo rather than by a peril of the sea. Moreover, it has not been 
shown that the weather encountered was not that ordinarily to be 
expected and guarded against on a voyage from San Francisco to 
Manila during the latter part of March and April 1941. Accordingly, 
the disallowance of your claim must be and is sustained. 


(B-58195) 


TEMPORARY OFFICERS OF ARMY OF U. S. ACCEPTING APPOINTMENTS 
IN OFFICERS’ RESERVE CORPS 


Officers serving on active duty in the Army of the United States, without com- 
ponent, under temporary wartime appointments made pursuant to the act of 
September 22, 1941, as amended, may accept appointments in higher grades 
in the Officers’ Reserve Corps under section 37 of the National Defense Act, 
as amended, without thereby vacating their temporary appointments under 
which they will continue to serve on active duty until termination thereof 
by operation of law, so long as such officers are not called to active duty 
under their reserve corps appointments. 

Officers serving on active duty in the Army of the United States under temporary 
wartime appointments made pursuant to the act of September 22, 1941, as 
amended, who receive appointments in higher grades in the Officers’ Reserve 
Corps under section 837 of the National Defense Act, as amended, without 
being called to active duty as reserve officers, would have no valid claim for 
the pay, allowances, etc., of their higher grade in the Officers’ Reserve Corps, 
while continuing to serve under their temporary appointments. 


Assistant Comptroller General Yates to the Secretary of War, October 10, 1946: 
There has been considered your letter of May 24, 1946, as follows: 


The act of 22 September 1941 (55 Stat. 728), as amended by the act of 7 July 
1943 (57 Stat. 380; 10, U. S. C., Sup. IV, 484) authorizes the temporary appoint- 
ment of officers in the Army of the United States without appointing such per- 
sons in any particular component of the Army of the United States, and provides 
that officers appointed under the provisions thereof “shall receive the same pay 
and allowances and be entitled to the same rights, privileges, and benefits as 
members of the Officers’ Reserve Corps of the same grade and length of active 
service.” 

Section 14 of the Pay Readjustment Act of 1942 (56 Stat. 367; 37 U. S. C., Sup. 
IV, 114) provides for pay of Reserve officers as follows: 

“Officers * * of the Reserve forces of any of the services mentioned in the 
title of this Act, when on active duty in the service of the United States, shall be 
entitled to receive the same pay and allowances as are authorized for persons 
of corresponding grade and length of service in the Regular Army * * *.” 

7544964818 
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Officers who were appointed under the provisions of the act of 22 September 
1941, supra, and called to active duty, other than Regular Army officers, are of- 
fered appointments in the Officers’ Reserve Corps, under the provisions of Cir- 
cular 61, War Department, 1946, only at the time they are being processed for 
relief from active duty. 

There is now under consideration a plan to permit appointment in the Offi- 
cers’ Reserve Corps of officers of the Army of the United States (other than 
Regular Army officers) who are still on active duty, and who in some cases May 
be continued on active duty for a period of two or three years. It is probable 
that some officers may apply for, or be offered, an appointment in the Officers’ 
Reserve Corps in a grade higher than that in which they are currently serving. 
It is the desire of the War Department that the Reserve commissions remain 
inactive and that such officers continue on active duty as Army of the United 
States officers. 

Your decision is requested as to whether an officer who is serving under a 
temporary appointment in the Army of the United States, without component, 
may accept an appointment in a higher grade in the Officers’ Reserve Corps 
without thereby vacating his temporary appointment; also, whether an officer 
holding an appointment in the Officers’ Reserve Corps may accept an appoint- 
ment in a lower grade in the Army of the United States and serve on active duty 
thereunder without vacating his appointment in the Officers’ Reserve Corps. 

If it is determined that one person may simultaneously hold two offices 
in the same military establishment under the circumstances outlined above, your 
decision is further requested as to whether or not an Army of the United States 
officer on active duty, who also holds a commission in a higher grade in the 
Officers’ Reserve Corps, will have a legal claim against the Government for 
the difference in pay between that received by him in the lower grade and that 
authorized for the higher grade. 


Section 3 of the act of June 15, 1933, 48 Stat. 154, as amended, 48 
Stat. 939, amending section 37 of the National Defense Act of June 
3, 1916, 39 Stat. 189, as amended, provides as follows: 


Src. 3. That section 37 of said Act be, and the same is hereby, amended by 
striking out the same and inserting the following in lieu thereof: 

“Sec. 87. Officers’ Reserve Corps.—For the purpose of providing a reserve of 
officers available for military service when needed there shall be organized an 
Officers’ Reserve Corps consisting of general officers and officers assigned to 
sections corresponding to the various branches of the Regular Army and such 
additional sections as the President may direct. The grades in each section 
and the number in each grade shall be as the President may prescribe. All 
persons appointed in the Officers’ Reserve Corps are reserve officers and shall be 
commissioned in the Army of the United States. Such appointments in grades 
below that of brigadier general shall be made by the President alone, and general 
officers by and with the advice and consent of the Senate. Appointment in every 
case in the Officers’ Reserve Corps shall be for a period of five years, but an 
appointment in force at the outbreak of war shall continue in force until six 
months after its termination: Provided, That an officer of the Officers’ Reserve 
Corps shall be entitled to be relieved from active Federal Service within six 
months after its termination if he makes application therefor. Any officer of 
the Officers’ Reserve Corps may be discharged at any time in the discretion of 
the President. In time of peace an officer of the Officers’ Reserve Corps must 
at the time of his appointment be a citizen of the United States or of the Philip- 
pine Islands between the ages of twenty-one and sixty years. Any person who 
has been an officer of the Army of the United States at any time between April 
6, 1917, and June 30, 1919, or who has been an officer of the Regular Army at 
any time, if qualified, may be appointed in the Officers’ Reserve Corps in the 
highest grade which he held or any lower grade. No other person except as 
herein provided shall in time of peace be originally appointed as a reserve officer 
of Infantry, Cavalry, Field Artillery, Coast Artillery, or Air Corps in a grade 
above that of second lieutenant. In time of peace appointments in the Infantry, 
Cavalry, Field Artillery, Coast Artillery, and Air Corps shall be limited to 
former officers of the Army, former officers of the National Guard of the United 
States, graduates of the Reserve Officers’ Training Corps, as provided in section 
47b hereof; warrant officers, and enlisted men of the Regular Army, National 
Guard of the United States, and Enlisted Reserve Corps and persons who served 
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in the Army at some time between April 6, 1917, and November 11, 1918. Pro- 
motions in all grades of officers who have established, or may hereafter establish, 
their qualification for such promotion, and transfer, shall be made under such 
regulations as may be prescribed by the Secretary of War, and shall be based 
so far as practicable upon recommendations made in the established chain of 
command. So far as practicable, in time of peace, officers of the Officers’ Reserve 
Corps shall be assigned to units in the locality of their places of residence. Noth- 
ing in this Act shall operate to deprive an officer of the reserve appointment he 
now holds: Provided, That this shall not apply to the discretionary-discharge 
power of the President previously mentioned. Members of the Officers’ Reserve 
Corps, while not on active duty, shall not, by reason solely of their appointments, 
oaths, commissions, or status as such, or any duties or functions performed or 
pay or allowances received as such, be held or deemed to be officers or employees 
of the United States, or persons holding any office of trust or profit or discharging 
any Official function under or in connection with any department of the Govern- 
ment of the United States.” 


The act of September 22, 1941, 55 Stat. 728, as amended by the act of 
July 7, 1943, 57 Stat. 380, 10 U. S. C. 484, referred to in ety letter, 
provides as follows: 


That during the present emergency, temporary appointments as officers in the 
Army of the United States may be made, under such regulations as the President 
may prescribe, from among qualified persons without appointing such persons as 
officers in any particular component of the Army of the United States. All per- 
sons so appointed as officers shall be commissioned in the Army of the United 
States and may be ordered into the active military service of the United States to 
serve therein for such periods of time as the President may prescribe. Such 
appointment in grades below that of brigadier general shall be made by the 
President alone, and general officers by and with the advice and consent of the 
Senate: Provided, That any appointment made under the provisions of this Act 
may be vacated at any time by the President and, if not sooner vacated, shall 
continue during the present emergency and six months thereafter: Provided 
further, That any person appointed as an officer in the Army of the United 
States under the provisions of this Act shall receive the same pay and allowances 
and be entitled to the same rights, privileges, and benefits as members of the 
Officers’ Reserve Corps of the same grade and length of active service * * *. 

The said act of September 22, 1941, as amended, authorizes, during 
the emergency indicated, the appointment as officers of the Army of the 
United States, without regard to component, of qualified persons to 
augment the commissioned personnel of the permanent components of 
the Army of the United States—the Regular Army, the National 
Guard, and the Officers’ Reserve Corps. Also, the said act has been 
regarded as permitting the temporary promotion through temporary 
appointment in the Army of the United States, without component, of 
commissioned personnel of the permanent components of the Army 
without vacating their commissioned status in the permanent com- 
ponents of the Army. 25 Comp. Gen. 18, 23. 

The National Defense Act of June 3, 1916, as amended, supra, 
authorizes the appointment of qualified persons in the Officers’ Re- 
serve Corps for a period of five years in such numbers and grades as 
the President may determine, and provides that any person who has 
been an officer of the Army of the United States at any time between 
April 6, 1917, and June 30, 1919, may be appointed in the Officers’ 
Reserve Corps in the highest grade which he held or any lower grade, 
with the provision that no person, except as therein provided, shall in 
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time of peace originally be appointed as a Reserve officer in any of the 
various sections of the Officers’ Reserve Corps, therein enumerated, 
in a grade above that of second lieutenant. 

You request decision as to whether officers serving on active duty as 
officers of the Army of the United States, without component, may 
accept appointments in a higher grade in the Officers’ Reserve Corps 
without thereby vacating their temporary appointments in the Army 
of the United States and continue to serve on active duty under such 
temporary appointments until terminated by operation of law six 
months after termination of the emergency. Presumably, the primary 
purpose of making appointments in the Officers’ Reserve Corps in such 
cases prior to the officer’s release from active duty is to place temporary 
officers who voluntarily continue indefinitely on active duty and officers 
currently being released from active duty and appointed in the Officers’ 
Reserve Corps on a parity with respect to date of precedence, rank 
and grade, promotion, etc., as members of the Officers’ Reserve Corps. 
While, in the absence of statutory authority therefor (cf. 24 Comp. 
Gen. 790), active duty under both commissions at the same time would 
be incompatible, there would appear to be no statute or legal principle 
which would preclude a person from concurrently holding a temporary 
appointment in the Army of the United States, without component, 
under the act of September 22, 1941, as amended, and an appointment 
in the Officers’ Reserve Corps. Hence, an officer serving on active duty 
under such a temporary appointment may accept an appointment in 
a higher grade in the Officers’ Reserve Corps, subject to the provisions 
of the National Defense Act of 1916, as amended, without thereby 
vacating his temporary appointment in the Army of the United States, 
so long as he is not called to active duty under the appointment in such 
higher grade. 

With respect to the question of whether officers holding concurrent 
appointments as officers of the Army of the United States and mem- 
bers of the Officers’ Reserve Corps might have a legal claim against 
the United States fe: the difference in pay between the lower and 
higher grade under such circumstances, it will be noted that persons 
temporarily appointed commissioned officers in the Army of the 
United States, without component, under the act of September 22, 
1941, are entitled to the same pay and allowances, rights, privileges, 
etc., as members of the Officers’ Reserve Corps of the same grade and 
length of service, who, in turn, when on active duty as Reserve officers, 
are entitled, under section 14 ot the Pay Readjustment Act of 1942, 
56 Stat. 367, to the same pay and allowances as are authorized for 
persons of corresponding grades and length of service in the Regular 
Army. Section 36 of the National Defense Act of June 3, 1916, as 
amended, supra, specifically provides that a “reserve officer shall not 
be entitled to pay and allowances except when on active duty.” Thus, 
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in order for a person to be entitled to the pay and allowances, rights, 
privileges, etc., as a member of the Officers’ Reserve Corps, it is neces- 
sary not only that he hold a commission in the Officers’ Reserve Corps, 
but, also, that he be called to and serve on active duty under such 
commission as a member of the Officers’ Reserve Corps. In the present 
situation, it is stated that “It is the desire of the War Department that 
the Reserve commissions remain inactive and that such officers con- 
tinue on active duty as Army of the United States officers,” and it is 
assumed that, in all such cases, the notice of appointment in the 
Officers’ Reserve Corps will contain a statement reading substantially 
as follows: “You will not perform the duties of an officer under this 
appointment until specifically so directed by competent orders.” Un- 
der such circumstances, and as the matter of continuing or placing 
such officers on active duty as temporary or Reserve officers under the 
circumstances here involved appears to be a matter within the discre- 
tion of proper authority, this office perceives no legal basis upon which 
such an officer who is continued on active duty as a temporary officer 
appointed under the act of September 22, 1941, swpra, and is not 
called to active duty as a Reserve officer might have a vuiid claim 
against the Government for the pay and allowances, rights, privileges, 
etc., of his higher grade in the Officers’ Reserve Corps. The questions 
presented are answered accordingly. 


(B-60383) 


DELEGATION OF AUTHORITY—CONSTITUENT AGENCIES OF OFFICE 
FOR EMERGENCY MANAGEMENT 


The authorization in the Third Deficiency Appropriation Act, 1946, for the head 
of any constituent agency of the Office for Emergency Management to dele- 
gate to subordinates the authority to make determinations necessary for 
the conduct of the administrative management “within” the agency extends 
only to personnel matters or, at most, to intra-agency functions or matters 
involving the internal operations of the agency, and not to determinations, 
such as the one required of the head of an agency by the act of March 3, 1905, 
with respect to the inclusion of illustrations, etc., in printed matter, for the 
guidance and performance of the authorized functions of another agency 
(the Government Printing Office in this instance). 


Comptroller General Warren to the Administrator, War Assets Administration, 
October 10, 1946: 


Reference is made to your letter of August 23, 1946, AGC, as 
follows: 


The Government Printing Office recently refused to print certain advertising 
material for this Administration for the reason that the Administrator had not 
certified as to the necessity for illustrations contained therein although the 
official who did so certify was acting pursuant to a delegation of authority from 
the Administrator. The Government Printing Office officials informally indi- 
cated their appreciation of the need for delegating this authority but still main- 
tain that they cannot print illustrations without certification by the head of the 
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department, as to their necessity, pursuant to the provisions of the Act of March 
3, 1905, (44 U. S. C. 118). 

It is understood that this action is predicated upon the ruling in 16 Comp. 
Gen. 695 wherein it was held that the Secretary of the Treasury could not dele- 
gate his authority to certify as to the necessity for illustrations. However, the 
facts in that case are clearly distinguishable from the facts in the instant matter 
in that the delegation of authority in question was executed pursuant to laws 
which were not then available to the Secretary of the Treasury. 

Under Executive Order No. 9689, this Administration was established in the 
Office for Emergency Management, effective March 25, 1946. The National War 
Agencies Appropriation Act, 1946, (Public Law 156, approved July 17, 1945) 
provides that “the head of any constituent agency [in the Office for Bmergency 
Management] may delegate to any official in such agency the authority to make 
appointments of personnel and he may also delegate to any official in the agency 
of which he is the head the authority to make other determinations necessary 
for the conduct of the administrative management within such agency.” (Insert 
mine.) 

Similar authority for delegations is contained in our present appropriation, 
the Third Deficiency Appropriation Act, 1946, approved July 23, 1946 (Public 
Law 521—79th Congress). It is believed that this authority is adequate to permit 
delegations of management functions, such as the authorization or approval of 
the transportation of household effects of employees and the certification as to the 
necessity for illustrations as well as the appointment of personnel. See 23 Comp. 
Gen. 803 and B-34392, May 18, 1943, cited therein. 

The need for permitting delegations of administrative authority generally 
appears to be recognized by Congress in view of its recent enactment of section 
12 of Public Law 600, approved August 2, 1946, which authorizes delegations of 
administrative authority which, heretofore, were required to be exercised by the 
head of the department. 

The activities of this Administration have been decentralized to a large extent 
in order to dispose of surplus property more efficiently and speedily. As you 
probably know, the majority of our sales and advertising programs are handled 
on a regional basis. If each issue of advertising literature from our thirty-three 
regional offices were required to be approved by the Administrator in Washington, 
because of illustrations being involved, it can readily be seen that this Adminis- 
tration would be required to dispense with illustrations, even though they have 
proven to be one of the most effective means of attracting the public’s interest 
in surplus property offered for sale. 

Your decision is requested as to whether a delegation of authority executed by 
the Administrator is valid in the circumstances and under the laws applicable to 
this Administration. 


The referred-to act of March 3, 1905, 33 Stat. 1213, 44 U. S. C. 118, 
provides, in relevant part, that: 

* * * No part of the appropriations made for printing and binding shall be 
used for any illustration, engraving, or photograph in any document or report 
ordered printed by Congress unless the order to print expressly authorizes the 
same, nor in any document or report of any executive department or other Gov- 
ernment establishment until the head of the executive department or Gov- 
ernment establishment shall certify in a letter transmitting such report that 
the illustration is necessary and relates entirely to the transaction of public 
business. 

It is clear that the specific requirement of the above-quoted provision 
of law that the certification as to the necessity of illustrations, etc., 
in printed matter be made by the head of the executive department or 
Government establishment concerned contemplates the exercise of 
judgment and discretion only by the official designated, and not by 
any subordinate officer of the department or establishment. More- 
over, in a long line of decisions of the accounting officers of the Gov- 


ernment, construing similar statutory provisions empowering a given 
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person or the head of a department or establishment to perform, or to 
authorize the performance of, a particular thing, there has been es- 
tablished the unbroken rule that such authority may not be delegated 
toa subordinate. See 3 Comp. Gen. 460; 7 2d. 482; 14 id. 5; 15 td. 171; 
22 id. 1083, and the cases cited therein. And the only recognized ex- 
ception to this rule has been in the case of the delegation of a duty 
imposed by statute upon a head of a department to an assistant head 
authorized by law to act in his place. 20 Comp. Gen. 27. 

Your letter suggests, however, that the proposed delegation may be 
made by virtue of the authorization contained in Public Law 521, 
approved July 23, 1946, 60 Stat. 608, for the delegation to subordi- 
nates of the authority vested in the head of an agency. The question, 
therefore, is whether the determination required to be made by the 
Administrator pursuant to the terms of the act of March 3, 1905, supra, 
is a determination “necessary for the conduct of the administrative 
management within such agency,” within the purview of the act of 
July 23, 1946. 

Since the precise scope of this language is not clear, it would seem 
necessary to refer to the legislative history to determine its meaning. 
The provision in question originally appeared, in identical terms, in 
the First Supplemental Defense Appropriation Act, 1943, approved 
July 25, 1942, 56 Stat. 710. At the hearing before the Subcommittee 
of the House Committee on Appropriations on the measure, several 
general provisions were proposed for insertion, including a provision 
similar to that now under consideration, which was identified as No. 
8. With respect thereto, it was stated (pages 734 and 735) : 

Mr. Luprow. What is No. 3? 

Mr. Dort. No. 3 relates back to this previous question of who is the head of 
the agency. There is a law which provides that all appointments in the District 
of Columbia must be made by the head of the agency. 

Mr. Luptow. Does that authority exist now? 

Mr. Dort. The authority has been exercised through the Liaison Office in most 
cases, but in some cases—for instance, in the case of the War Production Board— 
it has been exercised by them, and they have been making their own appointments. 
There again we discussed the matter with the General Accounting Office, and 
they felt that the thing should be clarified definitely, as to whether appointments 
should be made by the Liaison Officer or by the head of each agency. It was 
felt in that case that the head of each agency should make those appointments 
and be responsible for them. This provision gives him that authority and also 
provides that he may delegate that to any person in his organization. 

Mr. MacCartuy. It makes more expeditious the transfer of personnel, because 
frequently we cannot transfer them between stations until for example, Mr. 
Nelson in the W. P. B. has personally approved the transfer. 

Mr. Dort. They are very busy people, and it is difficult to wait for the signature 
of the head of the agency. 

Mr. Luptow. Might not that lead to some undesirable laxity? 

Mr. Dort. Each head of the agency is responsible. 

Mr. LupLow. The responsibility would be put on him. 

Mr. Dorr. Yes, sir. 

The foregoing would seem to indicate—and I find nothing other- 


wise in the proceedings attendant upon the enactment of the meas- 
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ure suggesting a contrary view—that the purpose sought to be ac- 
complished by the provision in question was the delegation of the 
authority of a head of an agency in respect to personnel matters, only. 
But aside therefrom, there is deemed of particular significance here 
the fact that the provision when considered above, and as passed sub- 
sequently by the House of Representatives, contained different and 
considerably broader terms as follows: 

The head of any of the constituent agencies may delegate to any other official 
in such agency the authority to make appointments of personnel and to make 
other administrative determinations necessary for the conduct of the business 
im such agency. 

Upon consideration thereof by the Senate, the foregoing provision 
was stricken entirely from the bill (see Senate Report No. 1512, dated 
July 10, 1942), but later restored upon agreement between the House 
and Senate, in the form as finally enacted, for reasons stated in the 
Conference Report (No. 2354, dated July 18, 1942), as follows: 

The House bill provides that the head of any of the constituent agencies of 
the Office for Emergency Management may delegate to any other official in such 
agency the authority to make appointments of personnel and to make other 
administrative determinations necessary for the conduct of the business of such 
agency. The Senate struck out the subsection. The conferees agree upon a 
substitute restoring the subsection amended to accomplish what was intended 
by the House bill with respect to appointment of personnel and to narrow the 
interpretation of “other administrative determinations” in the House bill by sub- 
stituting therefor “determinations necessary for the conduct of the administra- 
tive management within the agency.” 

I think there can be no doubt that the foregoing expression of pur- 
pose to “narrow” or confine the determinations which might be 
delegated to those necessary to management “within” the agency, 
clearly evinces a legislative intention to restrict the permitted dele- 
gations of authority to matters dealing with personnel, as hereinbefore 
indicated, or, at most, to intra-agency functions or matters involving 
the internal operations of the agency. In view thereof, and since it 
would seem evident that a determination, such as required by the 1905 
statute, for the guidance, and performance of the authorized func- 
tions, of another Government agency, namely, the Government Print- 
ing Office, is not a determination relating to the internal management 
of the agency and, therefore, is not delegable under the provisions 
of the act of July 23, 1946. 

This view is consistent with the result reached in the cited decision 
of May 18, 1948, B-34392, relative to the delegation of authority in 
respect to a personnel matter, to wit, the transportation of household 
effects of employees. Moreover, there is nothing in section 12 of 
Public Law 600, approved August 2, 1946, 60 Stat. 809, which in any- 
wise relates to the delegation of authority here proposed. 

Accordingly, the question presented in the final paragraph of your 
letter is answered in the negative. 
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(B-60519) 
TRAVELING EXPENSES—TAXICAB FARES—ABSENCE OF LEGAL RATES 


In the absence of any legally established taxicab fares between points in the 
District of Columbia and the Washington National Airport—the Public 
Utilities Commission, District of Columbia, having cancelled the taxicab 
fares previously established between such points because of lack of juris- 
diction—rates charged by individual taxicab operators for trips to the airport 
may be regarded as the “usual taxicab fares” reimbursable to official travelers 
under paragraph 8 (a) of the Standardized Government Travel Regulations, 
provided such rates are not unreasonable for the distances traveled. 


Comptroller General Warren to Herbert R. Glaser, National Labor Relations 
Board, October 10, 1946: 


Reference is made to your letter of September 9, 1946, as follows: 


The attached voucher for per diem and reimbursement of travel expense in the 
amount of $132.13, payable to Mr. Victor Hirshfield, has been presented to me for 
certification. Your decision is requested concerning the items of taxicab fare 
of $2.50 on August 24, 1946 from Eastern Avenue, Washington, D. C., to the 
Washington National Airport, and $2.50 on September 1, 1946 from the airport 
to Eastern Avenue. 

A copy of Order No. 3070, dated August 2, 1946, of the Public Utilities Commis- 
sion of the District of Columbia is attached. From this order, we learn that the 
taxicab charges for sub-zones 4-H and 4-J (the Washington National Airport) 
are deleted from the rate schedules prescribed by the Public Utilities Commission. 
Apparently, taxicab rates between the District of Columbia and the airport are 
now made by the taxi companies or independent cab owners. It is presumed that 
rates will vary, depending on the point of origin or destination of the trip. In 
the case of the claim by Mr. Hirshfield, the trips originated and ended at Eastern 
Avenue on the District line which is in the immediate vicinity of his residence. 

It is respectfully requested that you inform me if it is proper to certify reim- 
bursement to Mr. Hirshfield of the amounts which he paid, when there are no 
formal established rates for these trips, or if the claimant should be limited to 
reimbursement for taxicab fare in the District of Columbia to the place where 
he could meet the Airport Limousine service plus Limousine fare to the airport, 
and the same returning. 


Section 8 (a) of the Standardized Government Travel Regulations 
provides as follows: 

The usual taxicab fares from station, wharf, or other terminal to either place 
of abode or place of business and from either place of abode or place of business 
to station, wharf, or other terminal will be allowed. 

Ordinarily, “the usual taxicab fares” reimbursable under the above 
section of the regulations are those established by competent authority. 
However, in the present case, it is understood that, under date of 
August 2, 1946, the Public Utilities Commission of the District of 
Columbia canceled the taxicab fares it previously had established 
between points in the District of Columbia and the Washington Na- 
tional Airport because of lack of jurisdiction, and that, at the time 
the travel here involved was performed, there were not in effect any 
legally established taxicab fares between such points. In view thereof, 
the present rates which may be charged by individual taxicab opera- 
tors for trips to the airport may be regarded as the “usual taxicab 
fares” within the meaning of those words as used in the above-quoted 
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section of the regulations, provided that such rates are not unreason- 
able for the distance traveled. 

Accordingly, and since the taxicab fare of $2.50 per trip claimed to 
have been paid by Mr. Hirshfield between the Washington National 
Airport and Eastern Avenue, Washington, D. C., does not appear to 
be unreasonable, the voucher, which is returned herewith, properly 
may be certified for payment, if otherwise correct. 


(B-59714) 


PAY—RETIRED—PUBLIC HEALTH SERVICE COMMISSIONED OFFI- 
CERS—APPLICABILITY OF PAY INCREASES PROVIDED BY ACT OF 
JUNE 29, 1946 


Public Health Service commissioned officers placed on permanent “waiting 
orders” or retired prior to the effective date of the Pay Readjustment Act 
of 1942, whose retired pay is governed by section 1 of the 1942 act within 
the contemplation of section 5 of the act of June 29, 1946, are entitled to 
have the pay increases prescribed by section 4 of the 1946 act—amending 
section 1 of the 1942 act—included in the computation of their retired pay, 
even though the Pay Readjustment Act of 1942, as previously amended, did 
not change the prior base pay rates of such officers. 


Assistant Comptroller General Yates to the Federal Security Administrator, 
October 11, 1946: 


There has been considered your letter of August 2, 1946, as follows: 


Since the enactment of Public Law 474, 79th Congress, approved June 29, 1946, 
several retired commissioned officers of the Public Health Service have requested 
the Public Health Service to increase their retired pay in accordance with section 
5 of the Public Law referred to above. 

These commissioned officers were retired between June 19, 1916, and June 1, 
1942, the effective date of Public Law 607, 77th Congress, 56 Stat. 359. 

Section 5 of Public Law 474, 79th Congress, provides— 

“The increases in pay resulting from the amendments made by this Act to the 
Pay Readjustment Act of 1942, as amended, shall be applicable to the active 
duty, retired, retirement, or retainer pay of all persons whose pay is governed 
by, or by reference to, those sections of the Pay Readjustment Act of 1942, as 
amended, which are amended by this Act.” 

The retired pay of these officers was not affected by section 15 of the Pay 
Readjustment Act of June 16, 1942, 37 U. S. C. 115. 

Section 19 of the Pay Readjustment Act of 1942 provides— 

“No person, active or retired, of any of the services mentioned in the title of 
this Act, including the Reserve components thereof and the National Guard, 
shall suffer, by reason of this Act, any reduction in any pay, allowances, or com- 
pensation to which he was entitled upon the effective date of this Act: Provided, 
however, That nothing in this Act shall be construed to deprive any enlisted man 
transferred to the Fleet Reserve on or prior to the date of enactment of this Act, 
or transferred from the Fleet Reserve to the retired list of the regular Navy for 
physical disability, of any benefits, including pay, allowances, or compensation, 

which he would be entitled to receive upon the completion of thirty years under 
laws in force on the date of enactment of this Act. 

“The Act of June 10, 1922 (42 Stat. 625), as amended, subsections 12 (a), 
(b), and (c), of the Selective Training and Service Act of 1940 (54 Stat. 885), 
section 18 of the Act of March 7, 1942 (Public Law 490, Seventy-seventh Con- 
gress), and section 8 of the Service Extension Act of 1941 (Public Law 213, 
Seventy-seventh Congress, approved August 18, 1941), and those portions of 
the Act of March 2, 1907 (34 Stat. 1217), and of the Act of June 30, 1941 (Public 
Law 140, Seventy-seventh Congress), which authorize allowances for enlisted 
men on the retired list, and all other laws and parts of laws which are inconsistent 
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with the provisions of this Act, are hereby repealed: Provided, That Acts or 
parts of Acts incorporating directly, by implication, or by reference, the provi- 
sions of the Act of June 10, 1922, as amended, and not in conflict herewith, shall 
not be considered modified by the provisions of this Act, except that the pay, 
allowances, or compensation established herein shall be substituted for the pay, 
allowances, or compensation set out in the Act of June 10, 1922, as amended. 

“No back pay or allowances for any period prior to June 1, 1942, shall accrue 
by reason of the enactment of this Act. 

“The provisions of this Act shall become effective as of June 1, 1942.” 

The Pay Readjustment Act of 1942 with respect to pay increased the rate of 
pay for the grade of Second Lieutenant by $25. The other grades were not 
affected. The Public Health Service at that time had no authority to commis- 
sion officers in the grade of Second Lieutenant. Section 15 of the Pay Readjust- 
ment Act of 1942 did not affect the retired pay of any of the commissioned officers 
of the Public Health Service retired between June 19, 1916, and the effective date 
of the Pay Readjustment Act. 

The Office of the General Counsel of this Agency has advised the Public Health 
Service (1) that the retired pay of officers retired between the effective date of 
the Pay Readjustment Act of 1942, and before July 1, 1944, should be calculated 
on the basis provided in section 6 of Public Law 474, 79th Congress, and (2) that 
the retired pay of commissioned officers retired under section 211 of the Public 
Health Service Act, approved July 1, 1944, 56 [58] Stat. 682, and before the 
effective date of Public Law 474, 79th Congress, could be recomputed on the same 
basis. For your information, a copy of this opinion is enclosed. 

No advice has been given with respect to an increase in retirement pay for 
commissioned officers retired between June 16, 1916, and June 1, 1942. 

The Report of the House Committee on Military Affairs to accompany H. R. 
6084 (P. L. 474, 79th Congress), contains the following: 

“Section 6 of the bill [section 5 of P. L. 474] would make the proposed increases 
applicable to the pay of all persons who are paid under the Pay Readjustment 
Act of 1942, or whose pay is computed with reference to that Act. The purpose 
of this section is also to make clear that the increases in pay are applicable to 
persons heretofore or hereafter retired, granted retirement pay or granted 
retainer pay.” 

In view of this statement in the Report cited above, your advice is requested 
whether or not commissioned officers of the Public Health Service, retired be- 
tween June 19, 1916, and June 1, 1942, the effective date of the Pay Readjustment 
Act of 1942, are entitled to have their retirement pay recomputed in accordance 
with the provisions of Public Law 474, 79th Congress, so as to provide an increase 
in retirement pay. 


The Pay Readjustment Act of 1942, 56 Stat. 359, effective June 1, 
1942, providing, inter alia, rates of pay for commissioned personnel of 
the Public Health Service, in section 19 thereof, 56 Stat. 369, expressly 
repealed the Pay Readjustment Act of June 10, 1922, 42 Stat. 625, as 
amended, and “all other laws and parts of laws which are incensistent 
with the provisions of this Act.” Section 15 of the said 1942 act, 56 
Stat. 367, provides that— 


On and after the effective date of this Act, retired officers * * * shall 


have their retired pay * * * or equivalent pay, — as now authorized 
by law on the basis of pay provided in this Act * * 


Section 5 of the act of June 29, 1946, 60 Stat. 345, quoted in your 
letter above, authorizes adjustment, on the basis of the increases in 
pay provided by the said act, of the retired pay of “all persons whose 
pay is governed by, or by reference to, those sections of the Pay Read- 
justment Act of 1942, as amended, which are amended by this Act.” 

Under the laws and regulations in effect during the period covered 
by your question, June 16 [or 19], 1916, to June 1, 1942, it appears 
that the “retirement” of commissioned officers of the Public Health 
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Service was accomplished by placing such officers on permanent 
“waiting orders.” In this connection paragraph 70 of the Public 
Health Service Regulations of 1931 (revoked by Executive Order No. 
9655, dated November 14, 1945) provided that, “Permanent ‘waiting 
orders’ as used in these regulations corresponds to ‘retirement’ for 
officers of the United States Army.” 

It appears from your letter that none of the officers who were placed 
on waiting orders or retired prior to June 1, 1942, were being paid 
“retired” pay computed on the base pay of the first pay period and 
that, therefore, the Pay Readjustment Act of 1942 did not change 
the amounts of the payments of their “retired” pay since the rates of 
base pay of the other five pay periods were the same prior to or after 
the 1942 Pay Readjustment Act. In view of that circumstance you 
appear to have some doubt whether or not the “retired” pay of the 
personnel in question “is governed by, or by reference to, those sec- 
tions of the Pay Readjustment Act of 1942, as amended, which are 
amended by this Act,” within the meaning of section 5 of the act of 
June 29, 1946, supra. 

The Pay Readjustment Act of 1942 provided rates of pay and 
allowances for commissioned and enlisted personnel of the six services, 
including the Public Health Service, mentioned in its title. As noted 
above, it repealed and superseded, among other statutes, the Pay Re- 
adjustment Act of 1922 which, in turn had repealed and superseded 
prior statutes, not consistent therewith, governing the pay and allow- 
ances of commissioned and enlisted personnel. Section 1 of said 
1942 act, as amended, was further amended by section 4 of the act of 
June 29, 1946, 60 Stat. 345, and, as so amended, it contains the only 
existing statutory authority for the rates of active-duty base and 
longevity pay of commissioned personnel of the Public Health 
Service, subject to possible exceptions arising by reason of the pro- 
visions saving to individual officers any higher pay to which they may 
have been entitled under prior laws and regulations. The “retired” 
pay of a Public Health Service commissioned officer placed on waiting 
orders or retired prior to June 1, 1942, is authorized and required to 
be computed by reference to section 1 of the Pay Readjustment Act 
of 1942, as amended by section 4 of the act of June 29, 1946, supra. 
Cf. 23 Comp. Gen. 52, 54; id. 59-62; 24 id. 165, 167. 

Accordingly, your question is answered in the affirmative. 


(B-60555) 


LEAVES OF ABSENCE—MILITARY—MEMBERS OF ENLISTED RESERVE 
CORPS AND AIR CORPS RESERVE 


In the absence of statutory authority, civilian employees who are members of 
the Enlisted Reserve Corps may not be granted leave of absence with pay 
from their civil positions for the purpose of military training. 
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Civilian employees who are members of the Air Corps Reserve (a component of 
the Officers’ Reserve Corps), as distinguished from the Air Corps Enlisted 
Reserve (a component of the Enlisted Reserve Corps), are entitled to leave 
of absence from their civil positions without loss of pay when ordered to 
duty for training or instructions, for not to exceed 15 days in any one calendar 
year, as provided by the act of May 12, 1917, in the case of civilian employees 
who are members of the Officers’ Reserve Corps. 


Comptroller General Warren to the Secretary of the Navy, October 14, 1946: 


I have your letter of September 7, 1946 (file JAG: II: WG: mh 
P18-1/QR), as follows: 

There is forwarded herewith for your consideration a letter from the Supply 
Officer in Command, Naval Supply Depot, Mechanicsburg, Pennsylvania, dated 
August 19, 1946, with accompanying endorsement, relative to the right of mem- 
bers of the Enlisted Reserve Corps (Army) and the Air Corps Reserve (Army) 
to military leave of absence from their Federal civilian positions. 

Your decision is requested as to whether civilian employees of the Navy 
Department and its field services who are members of the Enlisted Reserve 
Corps (Army) or the Air Corps Reserve (Army) are entitled to leave of absence 
from their civilian positions with pay concurrently with receipt of pay and 
allowances of their grade or rank for the period not in excess of fifteen days per 
annum during which they are undergoing training in the aforesaid military 
organizations. 

The only statutes authorizing military leave of absence with pay to 
civilian employees of the United States appear to be the acts of 
June 3, 1916, 39 Stat. 203, applicable to members of the National 
Guard, the act of May 12, 1917, 40 Stat. 72, applicable to members 
of the Officers’ Reserve Corps, and section 9 of the act of June 25, 
1938, 52 Stat. 1177, applicable to members of the Naval Reserve. 
Therefore, members of the Enlisted Reserve Corps may not be granted 
military leave of absence from civilian positions held by them, for 
the purpose of military training. Cf. 23 Comp. Gen. 916; 15 id. 248. 

On the other hand, with respect to the Officers’ Reserve Corps, the 
referred-to act of May 12, 1917, 40 Stat. 72, provides: 

Provided further, That all officers and employees of the United States or of 
the District of Columbia who shall be members of the Officers’ Reserve Corps 
shall be entitled to leave of absence from their respective duties, without loss 
of pay, time, or efficiency rating, on all days during which they shall be ordered 


to duty with troops or at field exercises, or for instruction, for periods not to 
exceed fifteen days in any one calendar year. 


Accordingly, the civilian employees involved who are members of 
the Air Corps Reserve (which is a component of the Officers’ Reserve 
Corps—Army Regulations 140-S, paragraph 6), as distinguished from 
the Air Corps Enlisted Reserve (which is a component of the En- 
listed Reserve Corps—Army Regulations 150-S, paragraph 3), are 
entitled under the above act to “leave of absence” from their civilian 
positions without loss of pay when ordered to duty for training or 
for instructions for a period not to exceed 15 days in any one calendar 
year. See 18 Comp. Gen. 236. 
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(B-61121) 


LEAVES OF ABSENCE—ANNUAL—BIWEEKLY CREDIT—SEPARATION 
PRIOR TO END OF BIWEEKLY PAY PERIOD 


ae of State and local offices of the United States Employment Service 
who, in accordance with the act of July 26, 1946, will have their Federal 
service terminated at the close of business Friday, November 15, 1946, one 
day prior to the end of their biweekly pay period—Saturday being a non- 
workday—will be entitled to the biweekly annual leave credit of one day for 
that pay period pursuant to section 2.1 of the Annual Leave Regulations. 


Comptroller General Warren to the Secretary of Labor, October 14, 1946: 
I have your letter of October 8, 1946, as follows: 


In accordance with the provisions of Public Law 549, 79th Congress, approved 
July 26, 1946, State and local office personnel of the United States Employment 
Service will return to the employment of the several States from the Federal 
service, November 16, 1946. ‘Their last day of work in the Federal service will be 
Friday, November 15, 1946. 

In this connection there arises the question of the proper amount of leave to 
be credited to those employees for the period November 3 through November 15, 
1946. Should these employees remain in the Federal service, their pay period 
would run from Sunday, November 3 through Saturday, November 16, 1946 since 
the pay period covers two administrative work weeks under the terms of the 
Federal Employees Pay Act of 1945, as amended. 

Section 2.1 of the Regulations Relating to Annual and Sick Leave of Govern- 
ment Employees, effective July 1, 1946, changed the basis for crediting annual 
leave from the calendar month to the “bi-weekly pay period” and reads as follows: 

“Annual leave shall be credited to employees as follows: (a) Permanent em- 
ployees shall be credited with leave at the rate of 1 day per bi-weekly pay period ; 
or the total credit for any calendar year may be given at the beginning of the 
calendar year in which it accrues.” 

From the use of the phrase, “bi-weekly pay period” rather than “bi-weekly 
period” it appears that it was intended by the Civil Service Commission that the 
granting of annual leave be dependent upon the employees working or otherwise 
being in a pay status during the two basic work weeks which fall within the bi- 
weekly period. That view is supported by your decision in 25 Comp. Gen. 212, in 
the reply to question 7 on page 218 where it was stated that: 

_ * it is not reasonable to require that an employee work overtime dur- 
ing his aia month in order to earn leave.” 

It is understood that question 7 related to a temporary employee ; however, it is 
felt that the same statement holds true for permanent employees in the light 
of the thesis that the basis for the granting of annual leave is now changed. 

I am also cognizant that in the same decision it was held, quoting from the 

syllabus: 

“For purposes of crediting permanent employees with annual leave * * * the 
employees must be on the roll for the prescribed number of days, and, during 
such period, work or otherwise be in a pay status all of their basic work weeks 
prescribed pursuant to the Federal Employees Pay Act of 1945, * * *.” 

In your decision in 25 Comp. Gen. 273, however, it was held that administrative 
action might be taken to separate employees effective at a date later than the 
close of business of the last work day, thereby including non-work days, so that 
certain benefits in regard to the accrual of leave might be obtained by the em- 
ployees concerned. 

Public Law 549, however, referred to in the first paragraph, requires the sepa- 
ration of State and local office personnel of the United States Employment 
Service from the Federal service at the close of business November 15, one day 
prior to the end of the pay period. 

In view of the above, may employees separated from the service at the close 
of business on the second Friday of a biweekly pay period running from Sunday 
until the close of business of the second Saturday thereafter, who have completed 
duty or otherwise been in a pay status for the two basic work weeks falling within 
ae pay period, be credited with one day of annual leave for that pay 
per 
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If your answer to this question is negative, how much leave should be deducted 
from the accounts of an employee who was credited with 26 days annual leave? 

In the decision in 25 Comp. Gen. 278, to which you refer, it was held, 
quoting from the syllabus: 

In order that the full annual leave credit for September 1945, and the quarterly 
leave credit of one-half day due as of September 30, pursuant to section 2.1 (a) 
of the Annual Leave Regulations, may be given for the purpose of computing the 
lump-sum leave payment under the act of December 21, 1944, of employees whose 
last day of active duty will be Friday, September 28—the last day of their 40-hour 
workweek—administrative action may be taken to separate such employees 
effective September 30, 1945, thereby including two nonwork days. 

The above rule was based upon the provision in the annual and sick 
leave regulations in force at that time, which deferred the credit for 
one-half day, or four hours, annual leave in each quarter until such 
employees had been “continuously employed for the entire quarter year 
ending in such months.” The present regulation, section 2.1, quoted 
in your submission does not specifically require continuous employ- 
ment for the entire biweekly period but authorizes credit at the rate 
of one day per biweekly pay period. Accordingly, this credit of one 
day may be given at the beginning of the pay period; and if the em- 
ployee is not absent from duty for any day in that pay period which 
otherwise would be chargeable to annual leave, no reduction of such 
credit would be required if the employee were separated from the serv- 
ice after completing the prescribed tour of duty for such biweekly 
pay period. Cf. 25 Comp. Gen. 212. 

Specifically answering the question posed in the penultimate para- 
graph of your letter, you are advised that employees of the United 
States Employment Service whose services are terminated at the 
close of business November 15, 1946, the last workday of the pre- 
scribed biweekly pay period, by transfer to State agencies, will be 
entitled to credit for one day annual leave for that pay peried, which 
answer renders unnecessary any answer to the question presented in 
the closing paragraph of your letter. 


(B-60657) 


LUMP-SUM LEAVE PAYMENTS—REFUNDS UPON REEMPLOYMENT; 
TRANSFER BETWEEN PERMANENT AND TEMPORARY POSITIONS; 
ETC. 


In the case of an employee reemployed under the same leave system prior to expi- 
ration of the period over which a lump-sum payment for leave had been 
computed pursuant to the act of December 21, 1944, it is required that a 
refund of the gross compensation covering the unexpired portion of such 
period be obtained, for deposit as “Miscellaneous Receipts,” and the leave 
represented thereby recredited in the second employment, even though the 
employee has been finally separated shortly after the second employment 
and before making the required refund—the final lump-sum payment to be 
computed as of the date of the second separation. 
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In the case of an employee reemployed under the same leave system prior to 
expiration of the period over which a lump-sum payment for leave had been 
computed pursuant to the act of December 21, 1944, and shortly thereafter 
finally separated without having made the required refund of the gross 
compensation covering the unexpired portion of such period, with recredit 
of the leave represented thereby, such refund may be effected by deduction 
from the final lump sum due or from the final salary payment—drawing of 
checks necessary to adjustment, disposition of amount withheld as tax, etc., 
to be in accordance with the procedure set forth in this decision. 

The occurrence of non-workdays between the day a per annum employee leaves 
the service of one agency and enters the service of another, under the same 
leave system, need not be regarded as requiring application of the provi- 
sions of the lump-sum leave payment statute of December 21, 1944, and the 
leave may be transferred in accordance with the applicable provisions of the 
leave regulations. 

On the basis that annual leave is granted to permanent and temporary employees 
according to separate systems, although the grant of leave to both classes 
of employees is provided for by the same statute, the appointment, reap- 
pointment or transfer of an employee from a permanent to a temporary 
position without break in service may be regarded as a transfer to a posi- 
tion under a “different leave system” within the meaning of section 3 
of the act of December 21, 1944, entitling the employee to a lump-sum pay- 
ment for the leave to his credit in the permanent position, computed as of the 
last day of service in such position. 24 Comp. Gen. 726, overruled. (Ampli- 
fied by 26 Comp. Gen. 604.) 


Comptroller General Warren to the Secretary of War, October 24, 1946: 


There has been considered your letter of September 13, 1946, as 
follows: 


Several problems have arisen within the Department with respect to the proper 
application of the Act of December 21, 1944, Public Law 525, 78th Congress, 58 
Stat. 845, particularly in connection with securing refunds upon reemployment 
during lump-sum leave periods and the effects of your decision numbered B-58777, 
suly 9, 1946. The cases presented involve different aspects of the situation in 
which an employee of the War Department or of another Governmental agency 
was separated, given a lump-sum leave payment, reappointed in another War 
Department installation and later separated before refund was made in ac- 
cordance with the proviso in section 1 of the Act of December 21, 1944, supra. 
Under the ruling given in B-47962, February 28, 1945 (unpublished), the policy 
of permitting installment collections to cover the required refunds was adopted 
by the Department in Civilian Personnel Circular No. 72, 1945. 

Case No. 1. A CAF-4, $2100 per annum, employee at a War Department instal- 
lation was separated on May 31, 1946, given a lump-sum payment covering the 
period June 1 through 4 hours on July 11, 1946 (220 hours plus holiday), reem- 
ployed at the same salary at another War Department installation on June 10, 
1946, and separated therefrom on June 28, 1946. The salary rate in effect on 
May 31, 1946, was used to compute the entire lump-sum payment, no refund was 
made upon reemployment and no leave was recredited. 

QUESTION 1: Under the stated circumstances and in like cases where a recredit 
of leave would have been proper if collection had been made, would it be proper 
for the installation effecting the second separation to determine the additional 
amount due ($9.61 in this case) according to the decision of July 9, 1946 (B- 
58777) for that portion of the lump-sum period extending beyond June 30, 1946, 
and to include that amount in the final salary payment? 

QUESTION 2: Reemployment during the lump-sum leave period had the effect 
of extending that period from 4 hours on July 11, 1946, to 4 hours on August 1, 
1946, even though refund was not made and leave was not recredited. Should 
the installation which effects the second separation in such cases determine the 
difference between the amount that should have been paid as a second lump-sum 
leave payment and the amount which should have been collected upon reemploy- 
ment and include that difference ($16.96 in this case) in the final salary payment? 

QuEsTION 3: If the final salary payment has been made after separation from 
the second employment, would it be proper for the second installation to determine 
the additional amounts (questions 1 and 2 above) and to make payment locally 
to the former employee? Your decision B-59352, August 8, 1946, has been noted. 
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Casp No. 2. An ungraded employee, whose wages were not affected by the 
Federal Employees Pay Act of 1946, was separated from one War Department 
installation on June 1, 1946, at $3,000 per annum, given a lump-sum payment 
covering the period June 2 through 6 hours on July 19, 1946, reemployed osten- 
sibly by transfer at another War Department installation on June 24, 1946, at 
$2,800 per annum, and separated July 28, 1946. Prior to releasing the final 
salary check at the second installation it was discovered that the lump-sum 
leave payment had been made at the first installation and, therefore, the check 
was not delivered pending instructions. 

Question 4: Since it is impractical to secure refund from the former employee, 
recredit the leave involved and then make a second lump-sum leave payment, 
would it be proper for the second installation to determine the difference between 
the amount that should have been collected upon reemployment and the amount 
which would have been due as a second lump-sum leave payment and make adjust- 
ment in the final salary payment to cover that difference? 

Case No. 8. One of the offices of the Department has presented two similar 
cases for instructions: Two employees were effectively separated from War Serv- 
ice positions by reduction in force on August 9, 1946, and were reappointed by 
the War Assets Administration on August 12, 1946, in temporary positions. The 
War Assets Administration has advised that leave would not be recredited in 
the temporary positions. In one case it was known in advance that the person 
was to be reemployed in the War Assets Administration and, following the ruling 
in 24 Comp. Gen. 726, a lump-sum leave payment was not made. In the other 
case it was not known that the person was to be reemployed and a lump-sum 
leave payment was made before that fact became known. The ruling in 24 
Comp. Gen. 726, supra, pertained to transfers, whereas, in these cases there were 
actual separations from the service and temporary appointments to the new 
positions. The following is quoted in pertinent part from 24 Comp. Gen. 804: 

“* © ®* there is no authority to make a lump-sum payment for leave earned 
as an employee upon appointment as Commissioner, for the reason that section 
1 of the act of December 21, 1944, 58 Stat. 845, would not be for application in 
such a case unless there were a break in service * * *” 

In that case there was not involved the matter of proper recrediting of leave 
as there is in the present situation and the case was not complicated by appoint- 
ment to a temporary position from a permanent position, 

In 25 Comp. Gen. 778 and B-59209, August 5, 1946, it was held that an employee 
leaving one temporary position for another temporary position in a different 
Governmental agency was entitled to a lump-sum leave payment, even though 
there was no break in service, and that refund would not have to be made because 
leave could not be credited to the new position. In the instant cases leave will 
not be recredited and it would appear, therefore, that the Department is obligated 
to make lump-sum leave payments in order not to defeat the manifest intent and 
purpose of the Act of December 21, 1944, supra. If the employee were later 
appointed during the lump-sum leave period to a position to which the leave 
could be credited, the refund required by the act would then become necessary 
and the leave would be credited to the new position. 

QUESTION 5: Would it be proper for the War Department to make lump-sum 
leave payments under the conditions described in this case? 

As a matter of information to be included in general instructions to the entire 
Department, your decisions on the following questions are also requested in 
connection with Case No. 3: 

QUESTION 6: Would the subject employee who has received a lump-sum leave 
payment be required to make refund upon reemployment and, if so, would it be 
required that the employing agency credit the leave involved? The latter part 
of this question was mentioned in the letter of submission in 24 Comp. Gen. 726, 
supra, but no specific question was asked and the matter was not decided. 

QUESTION 7: Would your answer to question 6 above be different if there had 
been a break in service of one or more working days between the two 
employments? 

Since final salary payments are being held pending decision on these questions, 
your early decision will be greatly appreciated. 


Section 1 of the act of December 21, 1944, Public Law 525, 58 Stat. 
845, provides : 


¢ That whenever any civilian officer or employee of the Federal Government 
or the government of the District of Columbia is separated from the service or 
754496—48——_19 
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elects to be paid compensation for leave in accordance with the Act of August 1, 
1941, as amended by the Act of April 7, 1942, or section 4 of the Act of June 23, 
1943, he shall be paid compensation in a lump sum for all accumulated and current 
accrued annual or vacation leave to which he is entitled under existing law. 
Such lump-sum payment shall equal the compensation that such employee would 
have received had he remained in the service until the expiration of the period 
of such annual or vacation leave: Provided, That if such employee is reemployed 
in the Federal service or in or under the government of the District of Columbia 
under the same leave system prior to the expiration of the period covered by such 
leave payment, he shall refund to the employing agency an amount equal to the 
compensation covering the period between the date of reemployment and the 
expiration of such leave period, and the amount of leave represented by such 
refund shall be credited to him in the employing agency. In the case of reem- 
ployment in the Federal service the sum so refunded shall be covered into the 
Treasury as “Miscellaneous Receipts,” and in case of reemployment in or under 
the government of the District of Columbia the sum so refunded shall be covered 
into the Treasury to the credit of the District of Columbia: Provided further, 
That the lump-sum payment herein authorized shall not be regarded, except for 
purposes of taxation, as salary or compensation and shall not be subject to 
retirement deductions. 

The requirements of the section of the act quoted above in respect 
of a lump-sum payment for all accumulated and current accrued 
annual leave whenever an employee is separated from the service and 
in respect of a refund of an amount equal to the compensation cover- 
ing the period from the date of reemployment to the expiration of the 
leave period where an employee is reemployed under the same leave 
system prior to expiration of the period covered by the leave payment 
are plain and no exceptions to such requirements are provided. 24 
Comp. Gen. 532. That is to say, in the event of reemployment under 
the same leave system, there must be a refund and the amount refunded 
must be covered into the Treasury as “Miscellaneous Receipts.” Con- 
sequently, the only procedure properly for following in the situation 
presented in case No. 1 (assuming the employee was reemployed under 
the same leave system) is to obtain a refund from the employee of an 
amount equal to the gross compensation earned in his original position 
covering the period between the date of reemployment and the ex- 
piration of the leave period, which amount must be covered into the 
Treasury as “Miscellaneous Receipts” and the employee must be cred- 
ited with the amount of leave represented by the refund. 24 Comp. 
Gen. 511. The lump-sum payment covering the second employment 
in case No, 1 should be computed as of the date of the second separa- 
tion. Under the circumstances, the refund from the employee may 
be obtained by means of deduction from the final lump-sum payment 
due the employee. 24 Comp. Gen. 522. A check in the amount of the 
required refund should be drawn in favor of the Treasurer of the 
United States and scheduled on Standard Form 1096, “Schedule of 
Voucher Deductions,” for deposit as a “Miscellaneous Receipt” as 
for a collection by the War Department. A check for the balance, 
less the amount of tax required to be withheld, should be drawn in 


favor of the employee. The amount of the tax withheld should be . 


remitted to the Bureau of Internal Revenue in the usual manner. Of 
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course, since the amount of the refund is an indebtedness to the 
United States, any final salary payment due also may be applied to 
the refund. 24 Comp. Gen. 334. Questions 1 and 2 are answered 
accordingly. Assuming that there has been no lump-sum payment 
on account of the separation from the second employment, the pro- 
cedure set out in the answers to questions 1 and 2 would be for 
following under the circumstances presented in question 3. 

With reference to case No. 2, it is presumed that both employments 
were under the same leave system. Under that presumption, and 
under the facts stated in your letter, supra, with respect to question 4, 
adjustment should be effected in accordance with the procedure out- 
lined in connection with case No. 1, above. 

With respect to the facts stated in case No. 3, it is noted that August 
9, 1946, was a Friday, presumably the last day of the employees’ ad- 
ministrative workweek in the War Department, and that August 12, 
1946, was a Monday, presumably the first day of the employees’ ad- 
ministrative workweek in the War Assets Administration. There- 
fore, a break in service of one or more working days between the two 
employments did not occur. In that connection, it has been held that 
when no workday intervenes between the day a per annum employee 
leaves the service of one agency and enters the service of another 
agency, provisions of the lump-sum leave payment law of December 
21, 1944, need not be applied and leave may be transferred in accord- 
ance with the provisions of the leave regulations, provided, of course, 
the employee is being transferred or reappointed to a position under 
the same leave system. 24 Comp. Gen. 768, question and answer 
No. 5. See, also, 24 Comp. Gen. 532, question and answer No. 4. 

Section 3 of the act of December 21, 1944, Public Law 525, 58 Stat. 
845, 846, provides: 

That all accumulated and current accrued leave be liquidated by a lump-sum 
payment to any civilian officer or employee of the Federal Government or the 
government of the District of Columbia in cases involving transfer to agencies 
under different leave systems. Such lump-sum payment shall equal the com- 
pensation that such employee would have received had he not been transferred 
until the expiration of the period of such leave: Provided, That the lump-sum 


payment herein authorized shall not be regarded, except for purposes of taxation, 
as salary or compensation and shall not be subject to retirement deductions. 


It was held in 24 Comp. Gen. 726, 727, that— 


* * * an employee transferred from a permanent to a temporary position, 
as defined for leave purposes, both positions falling within the purview of the 
Annual Leave Act of March 14, 1936, 49 Stat. 1161, providing for one leave 
system, is not entitled to be paid in a lump sum under section 3 of the act of 
December 21, 1944, for the annual leave to his credit at the date of transfer even 
though such credit is not transferable from the permanent to the temporary 
position. * * * 


There now is for consideration whether the application of that 
holding to cases such as are presented here, as well as to other cases 
presently occurring generally throughout the Government, is in con- 
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soénance with the purpose the Congress sought to achieve in enact- 
ing the act of December 21, 1944, supra. Reading that act as a whole, 
it is apparent that it. was the intent of the Congress to authorize a 
lump-sum payment in every situation in which an employee otherwise 
might be compelled to forfeit the leave which had accrued to his 
credit, and, also, to require—if the employee during the period over 
which the lump-sum payment was computed were reemployed in a 
position in which such leave again might be credited to him—a refund 
of an amount equal to the compensation covering the period between 
the. date of reemployment and the expiration of the leave period. 
It is only by reference to those provisions of the leave regulations 
which provide that an agency to which an employee is transferred 
may, in its discretion, credit the leave to him where an employee is 
appointed, reappointed, or transferred without a break in service 
from a permanent position to a temporary position in a different 
agency, that this purpose is in any way defeated—it appearing to 
be the general administrative practice in such cases for the employing 
agency to deny the credit in a temporary position for leave accrued 
in the prior permanent position. It is then defeated only because 
of the conclusion that permanent employees and temporary employees 
are both under one leave system. 


Section 30b, Title 5, United States Code, provides: 


With the exception of teachers and librarians of the public schools of the 
District of Columbia and officers and employees of the Panama Canal and 
Panama Railroad on the Isthmus of Panama, and except as provided in section 
301 of this title, all civilian officers and employees of the United States wherever 
stationed and of the government of the District of Columbia, regardless of their 
tenure, in addition to any accrued leave, shall be entitled to twenty-six days’ 
annual leave with pay each calendar year, exclusive of Sundays and holidays: 
Provided, That the part unused in any year shall be accumulated for succeeding 
years until it totals not exceeding sixty days: Provided further, That during the 
national emergency declared by the President of the United States on September 8, 
1939, the leave unused by the employees of the departments, independent estab- 
lishments, and agencies, not in other form commuted or compensated shall be 
accumulated for succeeding years until it totals not exceeding ninety days: 
And provided further, That when the unused leave accumulated equals or ex- 
ceeds sixty days in the aggregate, not more than fifteen days of unused leave may 
be further accumulated in any one calendar year. Sections 29a, 30b-—30e, 301 and 
31a of this title shall not affect any sick leave to which employees are now or may 
hereafter be entitled. Temporary employees, except temporary employees en- 
gaged on construction work at hourly rates, shall be entitled to two and one-half 
days leave for each month of service. The annual leave herein authorized shall 
be granted at such times as the heads of the various departments and independent 
establishments may prescribe. 


While the grant of annual leave both to permanent employees and 
to temporary employees is contained in the same statute, it will be 
noted that those temporary employees who are entitled to leave are 
entitled to 214 days’ leave for each month of service, whereas other 
employees covered by the section are entitled to 26 calendar days’ 
leave a year, or at the rate of approximately 21% days per calendar 
month. Also, it will be noted that temporary employees are entitled 
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to leave on a monthly service basis whereas permanent employees are 
entitled to leave on the basis of the calendar year. Hence, while, as 
stated above, these two formulas for crediting leave are contained 
in the same act, it clearly appears that each forms the basis of a 
separate leave system, one system for temporary employees and one 
system for permanent employees. Accordingly, in that view, an em- 
ployee appointed, reappointed, or transferred without a break in serv- 
ice from a permanent position to a temporary position may be regarded 
as transferring to a position under a “different leave system,” within 
the meaning of that phrase as used in section 3 of the lump-sum leave 
payment act of 1944, and as entitled to a lump-sum payment com- 
puted as of the last day of his service in the permanent position. 
Therefore, question No. 5 is answered in the affirmative. 

With respect to question No. 6, a refund under section 1 of the lump- 
sum leave law is required only in case of reemployment under the 
same leave system prior to the expiration of the period covered by the 
leave payment. Since, in line with the statements made in connection 
with question 5, the reemployment would not be under the same leave 
system, a refund and credit of leave would not be required. Question 
6 is answered accordingly, and question No. 7 is answered in the 
negative. 


(B-60854) 


TRAVEL ALLOWANCE—ENTITLEMENT UPON SUBSEQUENT CHANGE 
OF TYPE OF DISCHARGE 


Where the bad conduct discharge of a former Navy enlisted man was changed 
to a discharge under honorable conditions for the convenience of the Govern- 
ment by the departmental Board of Review, Discharges and Dismissals, 
with the approval of the Secretary of the Navy, pursuant to section 301 of 
the Servicemen’s Readjustment Act of 1944, such former enlisted man is 
entitled to the travel allowance provided by section 126 of the National 
Defense Act, as amended, from the place of discharge, the same as though he 
originally had been discharged under honorable conditions. 


Assistant Comptroller General Yates to the Secretary of the Navy, October 
24, 1946: 


Reference is made to your letter of September 20, 1946, requesting 
decision on a question set forth in a letter from the Assistant Chief of 
Naval Personnel dated September 13, 1946, as follows: 


1. The records of the Bureau show that Trezza was first accepted for enlist- 
ment and enlisted at the U. S. Naval Reserve Aviation Base, Floyd Bennett Field, 
Brooklyn, N. Y. 29 July 1941 as Seaman 2C, V-5, USNR. Due to failure in 
Elimination Flight Training he was released from active duty at The Naval 
Reserve Aviation Base, Boston (Squantum), Mass. 27 December 1941. He was 
discharged from the Naval Reserve Force with a “good” discharge by the Third 
Naval District 6 February 1942. 

2. Trezza was inducted by Selective Service at L. B. #175 Brooklyn, N. Y. 
11 September 1943, and he then voluntarily enlisted in Class V-6, USNR at New 
York, N. Y. 11 September 1943, as apprentice seaman. He was discharged at 
the Naval Technical Training Center, Jacksonville, Fla. 28 April 1944, with a 
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“Bad Conduct Discharge” by reason of sentence of Summary Court Martial, 
and was paid no travel allowance on this occasion. 

8. Upon request of the subject man, the bad conduct discharge given on 28 
April 1944, was reviewed by The Board of Review, Discharges and Dismissals, 
Navy Department. This Board, on 26 October 1945, with approval of the 
Secretary of the Navy, authorized the Bureau of Naval Personnel to change the 
character of discharge to a discharge under honorable conditions for the con- 
venience of the Government. This was done and a new discharge certificate of 
this character dated 28 April 1944, was mailed to Trezza on 6 November 1945. 

4. It is recommended that the enclosure be forwarded to the Comptroller 
General of the United States for decision as to whether the change in the char- 
acter of discharge, actually made subsequent to actual date of discharge, auto- 
matically operates to entitle the holder to travel allowance of five cents per mile 
from Jacksonville, Fla., to Brooklyn, N. Y., location of the Local Board to which 
he first reported for delivery to an Induction Station. 


The question submitted involves a determination of the effect of the 
action taken by the Board of Review, Discharges and Dismissals, Navy 
Department, with the approval of the Secretary of the Navy, on 
October 26, 1945, in changing the character of the “Bad Conduct Dis- 
charge”—given Mr. Trezza on April 28, 1944, by reason of summary 
court martial—to a discharge under honorable conditions for the 
convenience of the Government. From the facts stated, it appears 
that the action taken by said board was pursuant to authority contained 
in section 301 of the Servicemen’s Readjustment Act of 1944, 58 Stat. 
286, as follows: 


Sec. 301. The Secretary of War and the Secretary of the Navy, after conference 
with the Administrator of Veterans’ Affairs, are authorized and directed to 
establish in the War and Navy Departments, respectively, boards of review com-, 
posed of five members each, whose duties shall be to review, on their own motion 
or upon the request of a former officer or enlisted man or woman or, if deceased, 
by the surviving spouse, next of kin, or legal representative, the tyre and nature 
of his discharge or dismissal, except a discharge or dismissal by reason of the 
Sentence of a general court martial. Such review shall be based upon all avail- 
able records of the service department relating to the person requesting such 
review, and such other evidence as may be presented by such person. Witnesses 
shall be permitted to present testimony either in person or by affidavit and the 
person requesting review shall be allowed to appear before such board in person 
or by counsel: Provided, That the term “counsel” as used in this section shall be 
construed to include, among others, accredited representatives of veterans’ or- 
ganizations recognized by the Veterans’ Administration under section 200 -of the 
Act of June 29, 1936 (Public Law Numbered 844, Seventy-fourth Congress). Such 
board shall have authority, except in the case of a discharge or dismissal by reason 
of the sentence of a general court martial, to change, correct, or modify any 
discharge or dismissal, and to issue a new discharge in accord with the facts 
presented to the board. The Articles of War and the Articles for the Govern- 
ment of the Navy are hereby amended to authorize the Secretary of War and the 
Secretary of the Navy to establish such boards of review, the findings thereof 
to be final subject only to review by the Secretary of War or the Secretary of the 
Navy, respectively : Provided, That no request for review by such board of a dis- 
charge or dismissal under the provisions of this section shall be valid unless filed 
within fifteen years after such discharge or dismissal or within fifteen years after 
the effective date of this Act, whichever be the later. 


The apparent purpose of the above-quoted provision of law is to 
correct injustices done at the time of discharge, and the intent of the 
Congress in that respect can be given effect only by recognizing that 
the former officer or enlisted man is entitled to the benefits he would 
have been entitled to receive on discharge had he originally received 
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the type of discharge which the statutory review board finds he should 
have received. Mr. Trezza received a certificate of discharge under 
honorable conditions for the convenience of the Government upon 
the review of his case by such board. He thereby became entitled to 
the benefits—including travel allowance authorized under section 126 
of the National Defense Act, 39 Stat. 217, as amended, 34 U. S. C. 895, 
Supp. I1I—which he should have been entitled to receive had a cer- 
tificate of discharge under honorable conditions been issued to him 
at the time of his separation from the service. Accordingly, he now 
is entitled to travel allowance based on the distance from place of 
discharge to the location of the local board at which he first reported 
for delivery to an induction station as provided in said section 126 
of the National Defense Act, as amended. The voucher enclosed with 
your letter is returned herewith. 


(B-61072) 


COMPENSATION—INITIAL SALARY RATE—TRANSFER BETWEEN 
UNCLASSIFIED AND CLASSIFIED POSITIONS 


In the case of an employee who was transferred within the same agency on 
July 1, 1946, from an unclassified position to a classified position in a grade 
equivalent to that formerly held, action now may be taken to fix the 
employee’s initial salary rate—retroactive to the date of transfer—at such 
step above the minimum of the classified grade as will give her the benefit 
of an administrative salary increase, comparable to the increase prescribed 
by the Federal Employees Pay Act of 1946, effective July 1, 1946, for 
employees subject to the Classification Act, that she would have received 
had she remained in the unclassified position on and after July 1, 1946. 

Where, in the case of an employee serving in an unclassified position, adminis- 
trative action was not taken to grant a salary increase on July 1, 1946, 
comparable to that prescribed by the Federal Employees Pay Act of 1946, 
effective July 1, 1946, for employees subject to the Classification Act, the 
initial salary rate of the employee, upon transfer within the same agency 
to a classified position in a grade equivalent to that of the former position, 
may not exceed the rate actually received on July 1, 1946, and if there be 
no identical rate in the classified grade, the next lower rate must be paid. 


Comptroller General Warren to the Secretary of State, October 24, 1946: 
I have your letter of October 1, 1946, as follows: 


Your opinion is respectfully requested with regard to salary which may be 
paid to certain employees who, prior to July 1, 1946, occupied positions not 
subject to the Classification Act. The Department took administrative action 
to increase, effective July 1, 1946, the salaries of positions in the Department 
(exclusive of the Foreign Service) not subject to the Federal Employees Pay Act 
of 1946, so that employees occupying those positions would receive a comparable 
increase. 

Employee A in June 1946 was serving in a position not subject to the Classifi- 
cation Act (salary paid from the appropriation entitled International confer- 
ences—emergency) at a salary of $3,090, equivalent at that time to the second 
step of a CAF-7 grade. On July 1, 1946, she was transferred to a position subject 
to the Classification Act, which position had been allocated to a CAF-7 grade. 
According to previous decisions regarding transfer from positions not subject to 
the Classification Act to those subject thereto, the proper salary payable would 
be not to exceed the rate paid in the unclassified position except where necessary 
to pay the minimum of the grade to which transferred. 
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Employee A, had she remained in the unclassified position would have received 
an increase, by administrative action, to $3,522.60 on July 1, 1946. Since the 
transfer to the classified position took place on July 1, 1 she did not receive 
the benefit of an administrative adjustment of pay. Consequently, on July 1, 
1946, upon her transfer to a position subject to the ere Act at grade 
CAF-7, she was given the minimum of the grade, $3,397. 

Question 1. Taking into consideration 25 ee General 230, which 
appears to cover a situation where a classification grade was established (although 
not Classification Act grades), is this decision applicable to cases where former 
positions were not graded, but salaries were fixed in accordance with Classifica- 
tion Act salary scales? It is clear that a person who occupied a Classification 
Act position before the Pay Act of 1945 or 1946 may be reinstated in a Classifica- 
tion Act position at the comparable step in a grade which he occupied when he 
last left the Federal service. Since Employee A would have received the benefit 
of the 14 percent pay increase by administrative action had she not transferred 
to the classified position, it seems inequitable that she not be allowed to receive 
colauanaan aaa in the classified position, that is, the second step of the CAF-7 
grade, $3,522 

Question aT If Question 1 is answered in the affirmative, is there any authority 
for allowing a comparable increase to an employee who had been occupying 
an unclassified position prior to July 1, 1946 and who did not receive a 14 per 
cent increase administratively, to be allowed to receive after July 1, 1946 upon 
transfer or reinstatement to a position subject to the Classification Act, a salary 
which would be compared with the unclassified position salary plus the 14 per cent 
increase? An example is as follows: Employee B was serving in the Foreign 
Service in June 1946 in an unclassified position at a salary of $2,870, equivalent 
to the sixth step of a CAF-5 grade. On August 1, 1946, she transferred to the 
Departmental service to a position subject to the Classification Act allocated 
at CAF-5. Is there any authority for fixing her salary at the sixth step of 
CAF -5, $3,271.80, or is the proper salary payable $2,770.20, the next lower rate? 


In 25 Comp. Gen. 230, the decision to which you refer, it was stated at 
page 231: 


Reinstatements are not new appointments within the meaning of rule 6 of 
section 6 of the Classification Act, 42 Stat. 1490. 3 Comp. Gen. 1001, 1004; 20 id. 
626. That is true even though the prior employment was not subject ‘to the 
Classification Act. 22 Comp. Gen. 925. Consequently, the initial salary rate of 
a reinstated employee need not, as a matter of law, be the minimum salary rate 
of the grade to which an employee is reinstated. The rule in effect prior to 
July 1, 1945, was that employees may be reinstated within administrative dis- 
cretion at an initial salary rate not in excess of that which was received when 
last separated from the service except where an increase over that rate is neces- 
sary to pay the minimum salary rate of the grade to which reinstated. 16 Comp. 
Gen. 598; 20 id. 318. 

Section 405 (a) of the Federal Employees Pay Act of 1945, 59 Stat. 300, 
increases the basic salary rates prescribed by the Classification Act. No pro- 
vision appears in the statute either authorizing or precluding the granting of the 
benefits of the increased rates to reinstated employees at the discretion of an 
administrative office. However, the theory of the long-standing reinstatement 
rule—to maintain employees in the same relative status with other employees 
as to salary that they last held in the Federal service—justifies the granting 
of the increased rates to reinstated employees. 

Therefore, the basic salary rate actually received at the termination of an 
employee's last period of Federal service prior to July 1, 1945, regardless of the 
law or administrative regulation having the force and effect of law under which 
such basic salary rate was paid, properly may be increased by the formula 
prescribed by section 405 (a) of the new pay statute to determine the maximum 
basic salary rate which may be paid initially to an employee reinstated on 
or after July 1, 1945, in a position subject to the Classification Act. 


In 24 Comp. Gen. 341, it was held, quoting from the syllabus: 


Where there exists no administrative regulation, practice, or policy to deny, 
upon transfer of employees to other positions either in the same or different 
agency, the within-grade salary advancements previously attained under the 
act of August 1, 1941, an administrative error in transferring an employee at a 
Salary rate which did not save such advancements to him may be corrected 
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retroactively effective from the date of the transfer so as to save the lawful 
salary rate received prior to the transfer, provided there was no purpose to 
reduce the employee for any other reason. 21 Comp. Gen. 791, amplified. 


In view of your definite assertion that the employee in question 
one would have been given an increase to $3,522.60 had she remained 
in the unclassified position on and after July 1, 1946, in accordance 
with an established practice with respect to unclassified positions, the 
failure to give her the comparable rate of compensation when trans- 
ferring her to a classified position now may be corrected, and she now 
may be given that rate of compensation in the classified grade CAF-7, 
effective from July 1, 1946. 

With respect to question 2, however, the employee in that case was 
not given any increase in compensation July 1, 1946, but continued 
to receive the same rate of compensation after that date and until her 
transfer to the classified position August 1, 1946. Accordingly, the 
only rate of compensation for consideration in establishing the proper 
rate payable in the classified position is the rate she actually was in 
receipt of on July 31, 1946, or $2,870, which, under the general rule 
with respect to compensation initially paid upon transfers, there 
being no identical rate in the, classified grade, would entitle her to the 
next lower rate of compensation, or $2,770.20. 


(B-58199) 


VESSELS—CASH PAYMENTS IN ADDITION TO RECONDITIONING AND 
COMPENSATION-FOR-USE ALLOWANCES UPON RETURN TO PRIVATE 
OWNERSHIP 


There is no authority under section 2 of the act of May 18, 1944, providing for 
the return of Great Lakes vessels, title to which had been acquired by the 
Government, upon repayment by the former owners of the compensation 
paid therefor, less allowances to cover the cost of reconditioning and to 
compensate the owners for the use of the vessels by the United States, for 
the Government to make an actual cash payment for reconditioning and use 
in the event such allowances exceed the price originally paid for the vessels 
by the Government. 


Comptroller General Warren to the Chairman, United States Maritime Com- 
mission, October 28, 1946: 


I have your letter of September 27, 1946, as follows: 


Re: 8. S. Coralia, Crescent City, Fred L. Hewitt, Penobscot and Sonoma— 
Return to former Owner under Public Law No, 305, 78th Congress; Restoration 
and Refund. 

Reference is made to your letter of July 2, 1946, B-58199, addressed to the 
Administrator, War Shipping Administration, wherein you outline the facts 
and render an opinion concerning the claim asserted against the United States 
of America by the Overlakes Freight Corporation under the Act of May 18, 1944 
(Public Law No. 305, 78th Congress). The claim was set forth in the outline 
of facts referred to in your letter. 

With the same facts admitted, I understand from your opinion that the 
restoration of the vessel or vessels concerned in the above letter can be made on 
the basis of original character when the vessel or vessels concerned were first 
taken for bareboat use and that the contracts examined by you, namely, WSA- 
2779 and WSA-2780, do not in any way militate against the conclusion. 

It is also our conclusion from your letter that the corporate readjustment, 
referred to by you, wherein naked legal title passed from the Nicholson Universal 
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Steamship Company to the Overlakes Freight Corporation, did not in any way 
affect the beneficial title or alter the interest of the Overlakes Freight Corpora- 
tion to the return of the vessels as automobile carriers. 

The Maritime Commission has determined the date of October 1, 1942, to be 
the date for which compensation for use was to begin and that Contract WSA- 
2779 eliminates the question of allowance and compensation for any use prior 
to October 1, 1942. 

The Maritime Commission accordingly is prepared to proceed in accordance 
with your opinion except that now the owner asserts that the allowance for 
use and restoration of the vessels greatly exceeds the amount of refund by him 
even though the owner is prepared and is desirous, as a matter of principle, to 
allow against the fund 34% annual interest credit on the purchase money of 

In the absence of specific statutory authorization under Public Law No. 305, 
78th Congress, I request your opinion as to whether I am authorized to make an 
actual payment to an owner in excess of his actual refund—namely, $975,000. 
In other words, does the statute contemplate a payment of a total amount for 
use and restoration which exceeds the price of the vessels at the time title was 
purchased by the Government? 

Assuming that I have the authority to make such a total payment which ex- 
ceeds the purchase price of $975,000, is it necessary to insist that the money be 
expended to reconvert the vessels or can the owner accept the return of the 
vessels “as is” and apply the money for the cost of restoration in part payment 
for the purchase of other vessels owned by the Government. 

If any further information is necessary the Legal Division of the Maritime 
Commission will gladly furnish you with whatever assistance you may desire. 


Section 2 of Public Law 305, 78th Congress, 58 Stat. 223 (50 U.S. C. 
1302), provides that vessels falling within certain classes—including 
vessels which had been employed on the Great Lakes during the year 
preceding their acquisition by the United States— the title to which 
had been acquired by the United States, may be returned to their 
former owners when such vessels are no longer required for Govern- 
ment use, upon repayment by such former owners to the United States 
of the compensation paid therefor, less such allowances as the Admin- 
istrator, War Shipping Administration (now the Chairman, U. S. 
Maritime Commission) , deems necessary to restore the vessels to a con- 
dition and utility at least as good as when acquired by the United 
States (ordinary wear and tear excepted) and to compensate the 
owners for the use of the vessels by the United States. Nothing in this 
section or elsewhere in the act makes any provision for payment by 
the United States to the former owner for any amount for recondition- 
ing or for compensation for use in the event such reconditioning and 
compensation for use exceeds the amount that had been paid by the 
Government for the vessels. 

As pointed out in decision of July 2, 1946, B-58199, 26 Comp. Gen. 
1, it was the intent of the Congress that the former owner should re- 
ceive his vessels restored to a condition suitable for the use to which 
they are to be returned. In addition, apparently it was intended that 
the compensation for use should be sufficient to place the operator on 
a parity with owners whose vessels were requisitioned for use only and 
who received charter hire for such use. This intent is disclosed on 
page 4 of House Report No, 802, dated October 26, 1943, in connection 
with H. R. 3261 which became Public Law 305, 78th Congress, where 
it is stated : 
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A further allowance would be made to the owner to compensate him for the 
use of the vessel during the time he was deprived of it by the United States. 
This provision is intended to place the owner whose vessel was taken for title 
on a parity with the owners whose vessels were chartered. * * 


It further appears that the Congress was aware that there might be 
instances in which the cost of reconditioning would equal, or nearly 
equal, the amount paid by the Government for the vessels. On page 
3 of House Report No. 802 it is stated: “It is recognized that in some 
instances, due to extensive changes made, the cost of reconditioning will 
be ‘high, and may possibly approwimate the acquisition cost of the 
vessels.” [Italics supplied. ] 

As the Congress thus recognized the fact that the cost of recondi- 
tioning alone might equal, or nearly equal, the acquisition cost of the 
vessels to the Government, presumably it also recognized that in- 
stances might occur in which the allowance for reconditioning, added 
to the compensation for use, would exceed the amount paid by the 
Government for the vessels. In spite of this apparent recognition of 
the problem, the law as enacted makes no provision for a cash pay- 
ment to the former owner, it merely being provided that recondition- 
ing and use should be compensated for by reducing the amount of the 
repayment which the former owner must make to reacquire the vessels. 

The fact that the Congress did not intend that restoration should 
result in actual cash payments to the former owners is further evi- 
denced by the fact that Public Law 305 makes no appropriation and 
contains no authorization for an appropriation. 

Replying specifically to the first question in your letter, the statute 
does not contemplate an actual payment for use and restoration even 
though the sum of the allowances determined as proper therefor ex- 
ceed the price originally paid for the vessels by the Government. As 
there is no authority for such a payment, no answer to the second 
question is required. 


(B-61122) 


DUAL COMPENSATION AND EMPLOYMENT STATUTE—APPLICABILITY 
TO NAVY ENLISTED MEN PLACED OR ADVANCED ON RETIRED LIST 
WITH COMMISSIONED RANK 


A retired Navy enlisted man who, as provided by section 10 of the act of July 
24, 1941, as amended, is returned to inactive status with the commissioned 
rank held under a temporary promotion while on active duty after retire- 
ment does not hold the “office” of a retired officer but, rather, continues to 
hold the “office” of an enlisted man on the retired list and, therefore, remains 
within the exception of retired enlisted men from the prohibition in the act 
of July 31, 1894, as amended, against the appointment to, or the holding of, 
more than one office. 

Retired Navy enlisted men who, as provided by section 10 of the act of July 24, 
1941, as amended, are returned to inactive status with retired pay computed 
on the pay of the temporary commissioned rank held while on active duty 
after retirement are to be regarded as in receipt of retired pay “for or on 
account of’ commissioned service within the meaning of section 212 of the 
act of June 30, 1932, as amended, so as to be subject to the restriction therein 


on the ne rate of civilian compensation and retired pay which may be 
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Navy enlisted men placed on the retired list pursuant to section 8 (a) of the act 
of July 24, 1941, or retired enlisted men advanced thereon pursuant to 
section 8 (b) of said act, with retired pay computed on the pay of the 
temporary active-duty commissioned rank held at the time of incurrence of 
physical disability, are to be regarded as in receipt of retired pay “for or 
on account of” commissioned service within the meaning of section 212 of 
the act of June 30, 1932, as amended, so as to be subject to the restriction 
therein on the combined rate of civilian compensation and retired pay which 
may be received. 

Enlisted men or retired enlisted men of the Navy who, pursuant to sections 8 (a) 
or 8 (b), or section 10, as amended, of the act of July 24, 1941, become 
entitled to retired pay computed on the pay of their temporary active-duty 
commissioned rank may not waive computation on such basis and elect to 
receive retired pay based on enlisted ratings, so as to render themselves 
exempt from the limitation of section 212 of the act of June 30, 1932, as 
amended, on the combined rate of civilian compensation and retired pay 
“for or on account of” commissioned service which may be received. State- 
ments to the contrary in prior decisions no longer will be followed. 

The restriction of section 212 of the act of June 30, 1982, as amended, against 
the receipt by retired military, etc., personnel of retired pay at a rate which, 
when combined with the “annual rate of compensation” from a civilian 
position, equals or exceeds $3,000 per annum, has reference to basic civilian 
compensation, and, therefore, the salary differential payable in certain cases 
of civilian employment outside the continental United States, being a part 
of basic compensation, is for inclusion in applying such restriction. 

The monetary allowance for quarters, etc., prescribed for certain civilian em- 
ployees on duty in foreign countries is not a part of basic compensation 
to be included in applying the restriction of section 212 of the act of June 
30, 1982, as amended, against the receipt by retired military, etc., personnel 
of retired pay at a rate which, when combined with the “annual rate of 
compensation” from a civilian position equals or exceeds $3,000 per annum. 

In the case of a retired Navy enlisted man, employed in a civilian position when 
recalled to active duty, who, after return to inactive status, becomes entitled 
under the act of July 24, 1941, as amended, to retired pay computed on the 
pay of his temporary active-duty commissioned rank, application of the 
restriction of section 212 of the act of June 30, 1932, as amended, as to 
concurrent receipt of civilian compensation and retired pay on account of 
commissioned service does not constitute an abridgement of his reemploy- 
ment rights under the Selective Training and Service Act of 1940, as 
amended—such restriction being operative in respect of retired pay only. 


Comptroller General Warren to the Secretary of the Navy, October 28, 1946: 


There has been considered your letter of October 7, 1946, reference 
JAG: II: WG: mh OO-Warner, John R/L16-4, as follows: 


There is forwarded herewith for your consideration a letter from the Deputy 
Chief of Naval Personnel, dated July 31, 1946, with related correspondence, relative 
to the eligibility of Chief Carpenter John B. Connolly, U. 8. Navy, Retired, to hold a 
civilian position under the Federal Government the compensation from which 
amounts to or exceeds $2,500 per annum, and, if eligible to hold such civilian posi- 
tion, whether he may be paid the retired pay of a Chief Carpenter concurrently 
with the compensation from his civilian position, notwithstanding that the aggre- 
gate income from the compensation of his civilian position and his retired pay 
exceeds $3,000 per annum, 

In connection with the foregoing, your decision is requested on the questions 
presented in the enclosure, as follows: 

(a) Whether individuals initially retired as enlisted men for other than 
physical disability, who are entitled to retired pay based on temporary commis- 
sioned rank under the provisions of section 10 of the Act of July 24, 1941 (55 Stat. 
605 ; 34 U. S. Code 350i, Supp. V), as amended by section 8 of the Act of February 
21, 1946 (Public Law 305—79th Congress), come within the purview of the Act of 
July 31, 1894 (28 Stat. 205), as amended (5 U. S. C. 62). 

(b) Whether individuals initially retired as enlisted men for service, or for 
physical disability not incurred in combat with the enemy or as a result of an 
explosion of an instrumentality of war, who are entitled to retired pay computed 
on temporary commissioned rank, come within the purview of section 212 of the 
Act of June 30, 1982 (47 Stat. 406), as amended (5°U. 8. C. 59a). 
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(c) Whether enlisted men placed on, or advanced on, the retired list in tem- 
porary commissioned rank pursuant to section 8 (a), (b) and (c) of the Act of 
July 24, 1941 (55 Stat. 604; 34 U. S. Code, 350g, Supp. V) as amended by section 8 
of the Act of February 21, 1946, supra, come within the purview of section 212 of 
the Act of June 30, 1932, as amended, supra. 

(d) If the answer to questions (b) and (c) is in the affirmative, may such 
individuals exempt themselves from the applicability of section 212 of the Act of 
June 30, 1982, as amended, supra, by electing to receive retired pay based on 
enlisted rating in lieu of retired pay computed on temporary rank. In the cases 
of personnel who were reinstated to Federal civilian positions, or who initially 
accepted Federal civilian employment prior to February 21, 1946, the effective date 
of Public Law 305, supra, your decision is requested as to the date on which elec- 
tion to receive retired enlisted pay becomes effective, i. e., is such election operative 
from (1) date of notice of determination as to highest rank in which they served 
satisfactorily ; (2) February 21, 1946, date of approval of Public Law 305, supra; 
(3) date election is exercised, (4) date of return to or initial acceptance of 
civilian employment, after release from active duty, or (5) date placed on the 
retired list or date returned to inactive status on the retired list with temporary 
rank and retired pay based on such rank if earlier than date stated in (4)? 

(e) In the event the answer to question (d) is in the affirmative, whether such 
personnel who elect to receive retired enlisted pay in lieu of retired pay based on 
temporary commissioned rank during the incumbency of their Federal civilian 
positions may subsequently reverse their election after the termination of their 
civilian employment. 

If it is held that retired enlisted men who are advanced to temporary com- 
missioned ranks in accordance with the provisions of the Act of February 21, 1946, 
supra, are subject to the provisions of the dual compensation statute (Act of June 
30, 1932, as amended, supra) during Federal civilian employment, your further 
decision is requested as to whether the differential of 25% applicable to certain 
civilian personnel employed in foreign countries, or monetary allowance for 
quarters, etc., provided for civilian employees, with or without dependents, on duty 
in foreign countries, is to be included in determining the per annum rate of civilian 
compensation. 

There is also enclosed herewith the file of correspondence in the case of Com- 
missioned Warrant Officer John R. Warner, U. S. Navy, Retired, who is employed 
in a Federal civilian position at the Charleston Naval Shipyard, Charleston, S. C. 
Your decision is requested as to whether the dual compensation statute (Act of 
June 30, 1932, as amended, supra) is applicable to the case of Commissioned War- 
rant Officer John R. Warner, Retired, during his employment as aforesaid. In 
this connection particular attention is invited to section 8 of the Selective Training 
and Service Act of 1940, as amended (50 U. S. C. 308, 357, Supp. V, War, Appendix), 
which provides in part, for restoration to their former Federal civilian positions 
or to positions of like seniority, status, and pay of persons who entered the active 
military or naval service subsequent to May 1, 1940. 


The act of July 31, 1894, 28 Stat. 205, as amended by the act of May 
31, 1924, 43 Stat. 245, and subsequent acts, 5 U. S. C. 62, provides as 
follows: 


No person who holds an office the salary or annual compensation attached 
to which amounts to the sum of two thousand five hundred dollars shall be ap- 
pointed to or hold any other office to which compensation is attached unless 
specially authorized thereto by law; but this shall not apply to retired officers 
of the Army, Navy, Marine Corps, or Coast Guard whenever they may be elected 
to public office or whenever the President shall appoint them to office by and 
with the advice and consent of the Senate. Retired enlisted men of the Army, 
Navy, Marine Corps, or Coast Guard retired for any cause, and retired officers 
of the Army, Navy, Marine Corps, or Coast Guard who have been retired for 
injuries received in battle or for injuries or incapacity incurred in line of duty 
shall not, within the meaning of this section, be construed to hold or to have 
held an office during such retirement. 


The prohibition contained in the foregoing provisions is directed 
against the appointment to or the holding of “an office” to which com- 
pensation is attached of a person who holds an “office” the salary or 
annual compensation attached to which amounts to $2,500. In de- 
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cision of May 25, 1922, 1 Comp. Gen. 700, 702—rendered prior to the 
date of the amendment to said 1894 law excluding retired enlisted 
men from the operation of that statute—it was stated : 


Enlisted men on the retired list are now as much a part of the Army or Navy, 
respectively, as retired commissioned or warrant officers are. Mere nomenclature 
is not material, and I see no ground for distinction among retired enlisted men 
between those ranking as noncommissioned officers of the Army or petty officers 
of the Navy and those ranking below such noncommissioned or petty officers, 
The term office as used in the act of 1894 is a broad general term which has been 
construed to include any person holding a place or position under the Govern- 
ment and paid from Government funds. 26 Comp. Dec. 897: 1 Comp. Gen. 219. 
I must conclude, therefore, that a retired enlisted man of the Army or Navy 
holds an office with compensation attached within the meaning of section 2 of 
the act of July 31, 1894. 


In the light of the foregoing statements it is clear that, generally, a 
retired enlisted man holds an “office” within the meaning of the 1894 
law and but for the provision in the last sentence thereof expressly 
excluding “Retired enlisted men * * * retired for any cause” 
from the operation thereof, he would be subject to the prohibition con- 
tained therein. Hence, the answer to question (a) presented in your 
letter, supra, is dependent upon a determination whether section 8 of 
Public Law 305, approved February 21, 1946, amending section 10 
of the act of July 24, 1941, 55 Stat. 605, operates to change the “office” 
held by the individuals mentioned from that of the “office” of a retired 
enlisted man on the retired list to the “office” of a retired officer on the 
retired list. 

The act of July 24, 1941, authorizes the temporary appointment or 
advancement of certain personnel of the Navy and Marine Corps— 
including retired enlisted men on active duty—in time of war or na- 
tional emergency determined by the President. Section 10 of that act 
as amended by section 8 of the act of February 21, 1946, 60 Stat. 28, 
provides in pertinent part, as follows: 


(a) Personnel appointed or advanced under the authority of this Act may be 
continued in their temporary status during such period as the President may 
determine, but not longer than six months after the termination of war or 
national emergency or, in the case of reserve and retired personnel, not longer 
than the period herein specified or the date of release from active duty which- 
ever is the earlier and in no case longer than six months after the termination 
of war or national emergency. Upon the termination of their temporary status 
such personnel on the active list of the Regular Navy and Marine Corps shall 
assume their permanent status and those of the retired list and of the respective 
Reserve Components, including the Fleet Reserve and Fleet Marine Corps Reserve, 
shall have, when returned to an inactive status, the highest grade and rank in 
which, as determined by the Secretary of the Navy, they served satisfactorily 
under a temporary appointment, unless entitled to the same or higher grade and 
rank pursuant to section 8 of this Act, as now or hereafter amended. 

(b) (1) Personnel of the retired list returned to an inactive status with higher 
rank pursuant to subsection (a) shall receive retired pay computed at the rate 
prescribed by law and applicable in each individual case but based upon such 
higher rank. 

(2) Personnel of the active list of the Regular Navy and Marine Corps and 
personnel of the Fleet Reserve and Fleet Marine Corps Reserve appointed or 
advanced under the authority of this Act shall, when subsequently retired, if 
not otherwise entitled to the same or higher grade and rank or retired pay, be 
advanced to the highest grade and rank in which, as determined by the Secretary 
of the Navy, they served satisfactorily under temporary appointments, and shall 
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receive retired pay computed at the rate prescribed by law and applicable in 
each individual case but based upon such higher rank. 

(c) Personnel of the classes described above who have been retired or released 
from active duty prior to the date of this amendment shall be entitled to the 
benefits of this section from the date of retirement or release, from active duty, 
as the case may be. 

(d) Personnel accorded higher rank pursuant to this section shall, if sub- 
sequently assigned active duty, be recalled to active duty in the grades, ranks or 
ratings, with which they were retired or returned to an inactive status unless 
under other provisions of law they are entitled to higher grades, ranks, or 
ratings. 


Under the provisions of the above-quoted section, a retired enlisted 
man who was recalled to active duty and temporarily promoted to 
commissioned rank while on active duty is entitled, upon return to an 
inactive status, to have on the retired list the highest commissioned 
grade and rank in which he served satisfactorily, as determined by 
the Secretary of the Navy, under such temporary promotion. Also, 
he is entitled to have his retired pay based upon the pay prescribed 
for such higher rank. Respecting the effect of statutory provisions 
relating to the rank and grade held on the retired list and the retired 
pay to be paid officers of the Army on the retired list, it was stated in 
the opinion of the court in the case of Wood v. United States, 15 C. 
Cls. 151, 160, affirmed, 107 U. S. 414, as follows: 


By Revised Statutes, section 1094, officers on the retired list of the Army com- 
pose part of the Army of the United States, and therefore no one can be upon 
that list who is not an officer appointed as required by the Constitution, Art, 2, 
82. But being such officer, thus appointed, of any grade on the active list, he may 
be retired with a rank higher or lower than that which belongs to his office 
whenever Congress sees fit so to provide. Congress cannot appoint him to a new 
and different office, because the Constitution vests the appointing power in the 
President with the advice of the Senate, or in certain cases in the President alone, 
the heads of the executive departments, or the courts of law; but Congress may 
transfer him to the retired list, and may change his rank and pay at any time, 
without coming in conflict with that provision of the Constitution. 


The statements contained in the portion of the court’s opinion 
quoted above with respect to officers of the Army necessarily apply 
to the other classes of personnel in the Army and the Navy. That is 
to say, while the Congress properly may determine the rank and re- 
tired pay of officers and enlisted men on the retired lists, it cannot, 
by legislative fiat, appoint such officers and enlisted men to new 
“offices” or change the “office” which they hold on the retired list. 
Hence, the provisions of section 10 of the act of July 24, 1941, as 
amended, supra, while affecting the retired rank and the retired pay 
of officers and enlisted men within the purview thereof upon retire- 
ment or return to an inactive status, properly may not be viewed as 
affecting, in any way, the “office” held by such personnel. Conse- 
quently, a retired enlisted man returned to inactive status with the 
higher commissioned grade or rank held under a temporary promotion 
while on active duty pursuant to the provisions of section 10 of the 
1941 statute, as amended, still retains the “office” of an enlisted man on 
the retired list and, therefore, expressly is exempt from the inhibition 
of the 1894 law. Question (a) is answered accordingly. 











276 DECISIONS OF THE COMPTROLLER GENERAL 


Section 212 of the Economy Act, approved June 30, 1932, 47 Stat. 
406, as amended by section 3 of the act of July 15, 1940, 54 Stat. 761, 
5 U.S. C. 59a, provides: 

(a) After June 80, 1982, no person holding a civilian office or position, ap- 
pointive or elective, under the United States Government or the municipal 
government of the District of Columbia or under any corporation, the majority 
of the stock of which is owned by the United States, shall be entitled, during 
the period of such incumbency, to retired pay from the United States for or on 
account of services as a commissioned officer in any of the services mentioned 
in Title 37, at a rate in excess of an amount which when combined with the 
annual rate of compensation from such civilian office or position, makes the 
total rate from both sources more than $3,000; and when the retired pay 
amounts to or exceeds the rate of $3,000 per annum such person shall be entitled 
to the pay of the civilian office or position or the retired pay, whichever he may 
elect. As used in this section, the term “retired pay” shall be construed to include 
credits for all service that lawfully may enter into the computation thereof. 


It will be observed that the restrictions contained in section 212, 
as amended, supra, unlike the provisions of the 1894 statute discussed 
above, are applicable regardless of the character of the particular 
office held. That is to say, in the application of the 1932 act it is 
immaterial whether the office held is that of a retired enlisted man 
or that of a retired officer. Rather, its provisions are directed against 
the receipt of civilian compensation and retired pay in excess of a 
combined annual rate of $3,000 when such retired pay is “for or on 
account of services as a commissioned officer.” Were it not for the 
provisions of section 10 (b) (1) of the act of July 24, 1941, as amended 
by the act of February 21, 1946, the individuals described in question 
(b) would be entitled, upon return to an inactive status, to retired 
pay based upon the pay prescribed by existing law for their enlisted 
grades, whereas, by the operation of the said section 10, as amended, 
such individuals, solely because of their temporary commissioned 
service, are entitled to have their retired pay computed on the basis 
of the pay prescribed by law for the commissioned rank held by them 
on the retired list. Consequently, it is clear that such individuals 
are in receipt of retired pay “for or on account of services as a com- 
missioned officer” within the meaning of that phrase as used in section 
212, supra, and, therefore, are within the purview of that section. 
Compare 12 Comp. Gen. 37; 21 id. 72; 25 id. 521. Question (b) is 
answered in the affirmative. 

Sections 8 (a), (b), and (c), of the act of July 24, 1941, 55 Stat. 
604, referred to in question (c), supra, respectively provide: 

(a) An officer or enlisted man of the active list of the Regular Navy or Marine 
Corps, or an enlisted man of the Fleet Reserve or Fleet Marine Corps Reserve, 
who incurs physical disability while serving under a temporary appointment in 


a higher rank, shall be retired in such higher rank with retired pay at the rate 
of 75 per centum of the active-duty pay to which he was entitled while serving 
in that rank. 

(b) An officer or enlisted man of the retired list of the Regular Navy or Marine 
Corps who was placed thereon for reasons other than physical disability shall, if 
he incurs physical disability while serving under a temporary appointment in 
a higher rank, be advanced on the retired list to such higher rank with retired 


pay at the rate of 75 per centum of the active duty pay to which he was entitled 
while serving in that rank. 














DECISIONS OF THE COMPTROLLER GENERAL 277 


(ce) An officer of the retired list of the Regular Navy or Marine Corps who was 
placed thereon by reason of physical disability shall, if be incurs physical dis- 
ability while serving under a temporary appointment in a higher rank, subject 
to the provisions of subsection (e) hereof, be advanced on the retired list to such 
higher rank with retired pay at the rate of 75 per centum of the active-duty pay 
to which he was entitled while serving in that rank. 

It will be observed that subsection 8 (c), quoted above, has specific 
reference to only an “officer of the retired list of the Regular Navy 
or Marine Corps.” Hence, it is not understood upon what basis an 
enlisted man would be placed on or advanced upon the retired list 
under the provisions of that subsection. Under the provisions of 
subsections 8 (a) and 8 (b) enlisted men coming within the purview 
thereof are entitled to be placed on the retired list or advanced 
thereon, as the case may be, in the temporary commissioned rank held 
at the time the physical disability is incurred, with retired pay at 
the rate of 75 per centum of the active-duty pay to which entitled 
while serving in that rank. Obviously, such enlisted men, being 
entitled to retired pay based upon the active-duty pay of the com- 
missioned rank held by them at the time of incurring physical dis- 
ability, are receiving retired pay “for or on account of services of 
a commissioned officer,” and, like retired enlisted men considered 
under question (b), supra, are within the scope of section 212 of the 
act of June 30, 1932, as,amended. Therefore, question (c), so far 
as it pertains to subsections 8 (a) and 8 (b) of the act of July 24, 
1941, is answered in the affirmative. 

The only right of election provided by section 212 of the Economy 
Act, as amended, supra, is that permitted “when the retired pay 
amounts to or exceeds the rate of $3,000 per annum” and, under such 
circumstances, the right is limited to an election between the pay of 
the civilian office or position and the retired pay. Hence, it is not un- 
derstood upon what basis the individuals embraced under questions 

(b) and (c) may be considered as having a right of election under the 
said section 212 with respect to the particular basis upon which their 
retired pay shall be computed for the purposes of that section. 

The provisions of sections 8 (a) and (b) and section 10 of the act of 
July 24, 1941, as amended by Public Law 305, govern the retired pay 
of the individuals referred to in questions (c) and (b), respectively. 
Neither of the above sections confers any right. of election upon the 
individuals covered thereby to have their retired pay computed in any 
other manner than that provided in such sections. Consequently, the 
retired pay of such individuals must be computed for all purposes on 
the bases therein prescribed. Stated in other words, individuals cov- 
ered by such sections may not waive the increased retired pay provided 
by those sections in order to receive the retired pay of a lesser amount 
which they formerly received—as in the case of enlisted men initially 
retired as enlisted men—nor may they elect to receive in lieu of their 
statutory retired pay a “constructive” retired pay based upon their 
754496—48——20 
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former enlisted grade but which pay they never had received, as would 
be the case of individuals on active duty who were given temporary 
promotions as commissioned officers and who were retired subsequent 
to the enactment of Public Law 305 and who now are in receipt of re- 
tired pay pursuant to section 10 (b) (2) of the 1941 statute as amended 
by Public Law 305. In this connection, it may be stated that the saving 
provisions contained in section 7 of the said act of July 24, 1941, 55 
Stat, 604, are not considered as in anywise affecting the retired pay to 
which such individuals are entitled. 

For the reasons stated above, the query presented in the first sen- 
tence of question (d), is answered in the negative, thus rendering un- 
necessary any answer to the various other subdivisions of that ques- 
tion, or to question (e). Any statements made in certain prior de- 
cisions of this office which conflict with the above conclusion no longer 
will be followed. . 

The phrase “annual rate of compensation from such civilian office 
or position” appearing in section 212 of the Economy Act of 1932 has 
reference to the basic compensation of the civilian office or position. 
See 22 Comp. Gen. 795. And it is settled that the salary differential 
payable to certain civilian employees of the Federal Government em- 
ployed outside the continental United States is a part of basic com- 
pensation. 10 Comp. Gen. 519; 22 id. 769. Hence, such salary 
differential must be included in the computation of the civilian com- 
pensation for the purpose of section 212. However, the monetary 
allowance for quarters, etc., prescribed for certain civilian employees 
on duty in foreign countries is not a part of the basic compensation of 
such employees and properly should be excluded from the computa- 
tion under that section. The questions presented in the penultimate 
paragraph of your letter are answered accordingly. 

With respect to the case of Commissioned Warrant Officer John R. 
Warner, U.S. Navy, Retired, referred to in the concluding paragraph 
of your letter, the file submitted discloses that he was retired initially 
as a chief petty officer (presumably at a date prior to 1941), and 
during the national emergency was employed in a civilian capacity 
as “Leadingman, Electrician,” at the Charleston Navy Yard; that he 
was recalled to active duty as a chief petty officer and subsequently 
given a temporary appointment as a commissioned warrant officer; 
that upon release from active duty, he reverted to his permanent rating 
of chief petty officer on the retired list and was restored—presumably 
pursuant to the provisions of section 8 of the Selective Training and 
Service Act of 1940, 54 Stat. 890, as amended—to his former civilian 
position of “Leadingman, Electrician,” with compensation at a rate 
in excess of $2,500 per annum. Pursuant to the provisions of Public 
Law 305, his rank on the retired list was changed from that of chief 
petty officer to that of commissioned warrant officer and his retired 
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pay increased as provided by that act. It further appears that under 
date of July 10, 1946 (Speed letter OIR-522; klc), the Office of In- 
dustrial Relations, Navy Department, directed the termination of 
Mr. Warner’s civilian employment as “Leadingman, Electrician,” for 
the stated reason that such civilian employment was in violation of 
the provisions of the act of July 31, 1894, supra, and suggested, in 
effect, that if his retired pay is less than $2,500, and he desires to 
accept a civilian position with compensation at a rate less than $2,500, 
he may do so, subject to the limitations contained in section 212 of the 
Economy Act of 1932, as amended. 

The conclusion reached by the Office of Industrial Relations, Navy 
Department, that, under the circumstances, the advancement of Mr. 
Warner on the retired list to the rank of commissioned warrant officer 
brought him within the purview of the 1894 law, and, therefore, that 
his employment in a civilian capacity at a salary rate in excess of 
$2,500 per annum must be terminated, apparently has given rise to 
the question concerning the applicability in such cases of the provis- 
ions of the Selective Training and Service Act of 1940, 54 Stat. 885, 
as amended, relative to the reemployment rights of persons who 
entered upon active military or naval service in the land or naval 
forces of the United States subsequent to May 1, 1940. Section 8 of 
that act, as amended (50 U. S. C. 308, 1940 ed., Supp. V), provides, 
inter alia, that, under the conditions stated therein, any such persons 
who left a position other than a temporary one under the United 
States Government, upon release from such service, “shall be restored 
to such position or to a position of like seniority, status, and pay.” 

While the conclusion reached by the Office of Industrial Relations, 
Navy Department, respecting the application of the said 1894 law in 
the case of Mr. Warner, gives rise to a consideration of the provisions 
of section 8 of the said Selective Training and Service Act of 1940, as 
amended, as possibly in conflict therewith, it will be seen that in 
answer to question (a), swpra, concerning individuals having the 
same retired status as that of Mr. Warner, it was held such persons 
are not subject to the provisions of the 1894 statute. Consequently, 
Mr. Warner’s employment in a civilian capacity as “Leadingman, 
Electrician” at a salary rate in excess of $2,500 per annum, need not be 
terminated, and, therefore, no abridgement of his reemployment rights 
under the Selective Training and Service Act results from his advance- 
ment on the retired list under Public Law 305. Further, the conclu- 
sion hereinbefore reached in answer to question (b), supra, that indi- 
viduals in the same category as that of Mr. Warner are subject to the 
provisions of section 212 of the Economy Act in nowise affects his 
right under section 8 of the Selective Training and Service Act to be 
restored to his former civilian position or to a position “of like senior- 
ity, status, and pay.” In that connection, it will be noted that any 
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reduction required by the said section 212 expressly is operative against 
retired pay—and not against the compensation of the civilian office or 
position. Of course, where the retired pay exceeds $3,000 per annum 
and an election is made, as provided by section 212, to retain the re- 
tired pay and to forego the compensation of the civilian office or 
position, such election is a matter of personal preference, amounting 
to nothing more than a choice of retired pay over civilian compensa- 
tion, a matter entirely without the scope of section 8 of the Selective 
Training and Service Act. 


(B-61137) 
CONTRACTS—DAMAGES—LIQUIDATED—DELAYS DUE TO STRIKES 


Under a supply contract providing for the assessment of liquidated damages 
in event of the contractor’s default in meeting its shipping schedule, but 
containing no provision for excusing the contractor for delay in perform- 
ance for any cause, there is no legal basis for granting an extension of 
time without the assessment of liquidated damages because of a delay 
occasioned by the contractor’s inability to transport necessary material 
from a warehouse to its plant due to a trucking strike—a cause not shown 
to be attributable to an act of God, the law, or the other party. 


Comptroller General Warren to the Public Printer, October 29, 1946: 

Reference is made to your letter of October 3, 1946, with enclosure 
wherein you request decision as to whether, on the basis of the facts 
as outlined in a letter dated September 11, 1946, from Consolidated 
Business Systems, Inc., the Government Printing Office is authorized 
to extend the time of performance of contract No. GP-22273, en- 
tered into with that company. The said letter of September 11 is 
as follows: 

This is to confirm today’s telephone conversation with Mr. L. W. Panneton 
to the effect that we are prepared to put the order covered by the above jacket 
number in work at the present time, except that due to the presently prevailing 
trucking strike in the city of New York, we are unable to move the necessary 
paper stock for this job from the warehouse to our printing plant. 

This is a situation over which we have no control and movement of the paper 
stock by our own vehicle is being prevented by the striking truckmen. Under 
the circumstances, it is doubtful whether we will be able to meet the promised 


delivery date of this order in Washington by October 4th, although we will do 
all in our power to effect delivery by that date. 

It was suggested in the course of the telephone conversation that possibly 
a government vehicle may be placed at our disposal in order to haul the paper 
stock from the warehouse to the printing plant. If such an arrangement 
should be possible, please let us know without delay. 

It would be appreciated if some confirmation regarding the above-explained 
situation could be issued to us by your office. 


Under the terms of the contract, Consolidated Business Systems, 
Inc., agreed to furnish a quantity of printed forms during the period 
beginning July 1, 1946, and ending December 31, 1946. With respect 
to deliveries, the Specifications and Special Terms for Printing, 
attached to the contract, provide that liquidated damages of $5 per 
day will be assessed against the contractor if in default of the ship- 
ping schedule agreed to at the time the order is placed. Article 17 of 
United States Government Printing Office Contract Terms No. 1, 
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incorporated by reference in the subject agreement, provides as 
follows: 

AgTiciz 17. Liquidated damages.—Where damages for delays are to be 
charged, the Government will deduct as liquidated damages, and not by way of 
penalty, from any payment due the contractor a percentage of the value of the 
undelivered work at the rate indicated in the order for each day or fraction 


thereof from the time delivery was due to the actual date of delivery. Liquidated 
damages will be charged only when indicated. 


Thus, it appears that the contract, as executed, makes no provision 
for excusing the contractor for delays in performance for any causes. 
In this connection, it may be pointed out that since the contractor 
apparently has not been declared in default of its contract, there is 
not now for consideration article 16 of the aforementioned contract 
terms No, 1, to which you have referred informally, and which has to 
do generally with the purchase against the contractor’s account and 
the collection of such excess costs as might result therefrom. 

The courts have held consistently that if a party charges himself 
with an obligation which at the time was possible of performance, he 
must abide by it unless performance is rendered impossible by an act 
of God, by the law, or by the other party. Unforeseen difficulties, 
however great, will not excuse performance, unless the contract so 
provides. Where the parties have made no provision for a dispensa- 
tion the terms of the contract must prevail. 11 Comp. Gen. 112, and 
court cases there cited. Obviously, in the instant case, the delay is 
not shown to have been caused by an act of God, the law, or by the 
Government. On the contrary, the delay admittedly has been occa- 
sioned by a trucking strike in the city of New York which, under the 
terms of the contract, cannot be classed as an excusable cause for 
remission of such liquidated damages as may accrue. The right 
having vested in the United States to have performance strictly in 
accordance with the contract terms, no officer or employee of the 
Government has authority to modify such terms except in the interest 
oftheGovernment. Christie v. United States, 237 U.S. 234; Shipman 
v. District of Columbia, 18 C. Cls. 291; Bausch & Lomb Optical Com- 
pany v. United States, 78 C. Cls. 584, 607. 

Accordingly, in specific answer to the question presented, you are 
advised that there is perceived no legal basis for any extension of 
time in the performance of the contract involved without the assess- 
ment of liquidated damages as provided for in the contract. 


(B-60978) 


ENTERTAINMENT EXPENSES—PHILIPPINE WAR DAMAGE 
COMMISSION 


The provision of section 101 (a) of the Philippine Rehabilitation Act of 1946 
for payment of “necessary traveling and other expenses” of members of the 
Philippine War Damage Commission without regard to existing statutory 
limitation may not be regarded as authorizing reimbursement of expenses 
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reduction required by the said section 212 expressly is operative against 
retired pay—and not against the compensation of the civilian office or 
position. Of course, where the retired pay exceeds $3,000 per annum 
and an election is made, as provided by section 212, to retain the re- 
tired pay and to forego the compensation of the civilian office or 
position, such election is a matter of personal preference, amounting 
to nothing more than a choice of retired pay over civilian compensa- 
tion, a matter entirely without the scope of section 8 of the Selective 
Training and Service Act. 


(B-61137) 
CONTRACTS—DAMAGES—LIQUIDATED—DELAYS DUE TO STRIKES 


Under a supply contract providing for the assessment of liquidated damages 
in event of the contractor’s default in meeting its shipping schedule, but 
containing no provision for excusing the contractor for delay in perform- 
ance for any cause, there is no legal basis for granting an extension of 
time without the assessment of liquidated damages because of a delay 
occasioned by the contractor’s inability to transport necessary material 
from a warehouse to its plant due to a trucking strike—a cause not shown 
to be attributable to an act of God, the law, or the other party. 


Comptroller General Warren to the Public Printer, October 29, 1946: 


Reference is made to your letter of October 3, 1946, with enclosure 
wherein you request decision as to whether, on the basis of the facts 
as outlined in a letter dated September 11, 1946, from Consolidated 
Business Systems, Inc., the Government Printing Office is authorized 
to extend the time of performance of contract No. GP-22273, en- 
tered into with that company. The said letter of September 11 is 
as follows: 

This is to confirm today’s telephone conversation with Mr. L. W. Panneton 
to the effect that we are prepared to put the order covered by the above jacket 
number in work at the present time, except that due to the presently prevailing 
trucking strike in the city of New York, we are unable to move the necessary 
paper stock for this job from the warehouse to our printing plant. 

This is a situation over which we have no control and movement of the paper 
stock by our own vehicle is being prevented by the striking truckmen. Under 
the circumstances, it is doubtful whether we will be able to meet the promised 
delivery date of this order in Washington by October 4th, although we will do 
all in our power to effect delivery by that date. 

It was suggested in the course of the telephone conversation that possibly 
a government vehicle may be placed at our disposal in order to haul the paper 
stock from the warehouse to the printing plant. If such an arrangement 
should be possible, please let us know without delay. 


It would be appreciated if some confirmation regarding the above-explained 
situation could be issued to us by your office. 


Under the terms of the contract, Consolidated Business Systems, 
Inc., agreed to furnish a quantity of printed forms during the period 
beginning July 1, 1946, and ending December 31, 1946. With respect 
to deliveries, the Specifications and Special Terms for Printing, 
attached to the contract, provide that liquidated damages of $5 per 
day will be assessed against the contractor if in default of the ship- 
ping schedule agreed to at the time the order is placed. Article 17 of 
United States Government Printing Office Contract Terms No. 1, 
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incorporated by reference in the subject agreement, provides as 
follows: 


AgTicrz 17. Liquidated damages.—Where damages for delays are to be 
charged, the Government will deduct as liquidated damages, and not by way of 
penalty, from any payment due the contractor a percentage of the value of the 
undelivered work at the rate indicated in the order for each day or fraction 
thereof from the time delivery was due to the actual date of delivery. Liquidated 
damages will be charged only when indicated. 


Thus, it appears that the contract, as executed, makes no provision 
for excusing the contractor for delays in performance for any causes. 
In this connection, it may be pointed out that since the contractor 
apparently has not been declared in default of its contract, there is 
not now for consideration article 16 of the aforementioned contract 
terms No. 1, to which you have referred informally, and which has to 
do generally with the purchase against the contractor’s account and 
the collection of such excess costs as might result therefrom. 

The courts have held consistently that if a party charges himself 
with an obligation which at the time was possible of performance, he 
must abide by it unless performance is rendered impossible by an act 
of God, by the law, or by the other party. Unforeseen difficulties, 
however great, will not excuse performance, unless the contract so 
provides. Where the parties have made no provision for a dispensa- 
tion the terms of the contract must prevail. 11 Comp. Gen. 112, and 
court cases there cited. Obviously, in the instant case, the delay is 
not shown to have been caused by an act of God, the law, or by the 
Government. On the contrary, the delay admittedly has been occa- 
sioned by a trucking strike in the city of New York which, under the 
terms of the contract, cannot be classed as an excusable cause for 
remission of such liquidated damages as may accrue. The right 
having vested in the United States to have performance strictly in 
accordance with the contract terms, no officer or employee of the 
Government has authority to modify such terms except in the interest 
ofthe Government. Christie v. United States, 237 U.S. 234; Shipman 
v. District of Columbia, 18 C. Cls. 291; Bausch & Lomb Optical Com- 
pany v. United States, 78 C. Cls. 584, 607. 

Accordingly, in specific answer to the question presented, you are 
advised that there is perceived no legal basis for any extension of 
time in the performance of the contract involved without the assess- 
ment of liquidated damages as provided for in the contract. 


(B-60978) 


ENTERTAINMENT EXPENSES—PHILIPPINE WAR DAMAGE 
COMMISSION 


The provision of section 101 (a) of the Philippine Rehabilitation Act of 1946 
for payment of “necessary traveling and other expenses” of members of the 
Philippine War Damage Commission without regard to existing statutory 
limitation may not be regarded as authorizing reimbursement of expenses 
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of official entertaining in the Philippines; nor may such expenses be charged 
to the Commission’s funds on the basis of the authority of section 101 (b) 
of said act to “make such expenditures, as may be necessary to carry out its 
functions,” in the absence of a showing that the expenses were necessary to 
enable the Commission to carry out its duties. 


Comptroller General Warren to the Chairman, Philippine War Damage Com- 
mission, October 30, 1946: 
I have your letter of September 23, 1946, as follows: 


Attached hereto is a voucher for $261.00, the amount expended by Commis- 
sioner John S. Young while in the Philippines between June 28 and August 8, 
1946, for the entertainment of distinguished guests. Also attached is a certified 
true copy of a portion of the official minutes of the Philippine War Damage Com- 
mission authorizing the expenditure of not more than $500 for official enter- 
tainment. 


In view of the absence of a specific provision in Public Law 521, 79th Congress, 
appropriating funds for the use of this Commission in the entertaining of dis- 
tinguished guests, your decision as to whether or not the payment of this claim 
is a properly chargeable one to these funds will be appreciated. 


The voucher submitted with your letter proposes reimbursement to 
Commissioner Young of the amount stated thereon as an expense in- 
cident to official travel performed by him during the period June 28 
to August 8, 1946, which expense is described on said voucher as 
covering “Incidental Expenses (Official entertainment).” Examina- 
tion of the receipts supporting said voucher shows that the amount 
claimed constitutes the cost of a luncheon given by Mr. Young on 
July 13, 1946, and of dinners given by him on July 23 and 30, 1946— 
all at Manila, Philippine Islands. Such expenses presumably were 
incurred by Mr. Young pursuant to authority granted by the Philip- 
pine War Damage Commission. The portion of the minutes of the 
meeting of said Commission at which the expenditure of funds for 
entertainment purposes was authorized, is as follows: 


The Commission authorized the expenditure of not to exceed $500 for official 
entertaining by the Commission during their temporary stay in the Philippines 
beginning July 8, 1946, 

However, the basis for such action by the Commission is not set 
forth in your letter nor otherwise shown in the record. 

The Third Deficiency Appropriation Act, 1946, Public Law 521, 
approved July 23, 1946, 60 Stat. 613, appropriates funds to the Philip- 
pine War Damage Commission for carrying out the provisions of 
Title I of the Philippine Rehabilitation Act of 1946, 60 Stat. 128, in- 
cluding not to exceed $800,000 “for all necessary expenses of the War 
Damage Commission.” However, as stated in your letter, the appro- 
priation act contains no specific authority for the use of funds for the 
entertainment of distinguished guests, and no provision for entertain- 
ment is made in the Philippine Rehabilitation Act of 1946, Public 
Law 370, approved April 30, 1946. Moreover, while Title I, section 
101 (a), of the latter act, 60 Stat. 128, provides that “Members of the 
Commission shall receive their necessary traveling and other expenses 
in connection with their duties as such members, or a per diem allow- 
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ance in lieu thereof, to be fixed by the Commission without regard to 
the limitation prescribed in any existing law,” I find nothing in the 
legislative history of the statute indicating that such provision was 
intended to grant to the Commission authority to expend any moneys 
for “official entertaining” while they may be in the Philippines. On 
the contrary, at the time the aforesaid provision was being discussed at 
the hearings on the bill S. 1610, before the Committee on Insular 
Affairs, House of Representatives, it appears to have been the under- 
standing of all concerned that the provision in question was designed 
only to authorize the reimbursement of living expenses of the Com- 
missioners while they were in the Philippines without regard to any 
limitations on allowances therefor that may be in any existing laws. 
In this connection, it is noted that Mr. Paul McNutt, as High Com- 
missioner to the Philippine Islands, testifying before the House Com- 
mittee, offered as an amendment to the bill, S. 1610, as it had passed 
the Senate the language which now appears in the above-quoted por- 
tion of section 101 (a) following the word “thereof”, and stated : 


The amendment here proposed is to change the period after the word “thereof” 
in line 12, page 2, of S. 1610, and insert the following: 


“to be fixed by the Commission without regard to the limitation prescribed in any 
existing law.” 


The comment is that this amendment permits the Commission to fix adequate 
reimbursement for expenses in line with existing circumstances in the Philippines, 
irrespective of any limitations in existing law. Costs of living and other neces- 
sary expenses of the members are such that present per diem allowances will be 
wholly inadequate and this will result in the members of the Commission having 
to personally pay part of their expenses. They should neither be required nor 
expected to do that. 

Accordingly, I am constrained to hold that the referred-to language 
in section 101 (a) of Title I of the Philippine Rehabilitation Act of 
1946 does not authorize the expenditure of funds by the Philippine 
War Damage Commission for official entertaining. See 5 Comp. 
Gen. 455. 

Furthermore, while section 101 (b) of the Philippine Rehabilitation 
Act, 60 Stat. 128, provides that “The Commission * * * may 
make such expenditures, as may be necessary to carry out its functions,” 
there is nothing of record to show that the expenses incurred in giving 
the luncheon and dinners here involved were necessary in order to 
enable the Commission to carry out its duties. Consequently, it must 
be held that section 101 (b) of the basic act affords no authority for 
charging the cost of the entertainment in question to funds appro- 
priated to the Commission by the Third Deficiency Appropriation Act, 
1946, Public Law 521, supra. 

The voucher is returned herewith and you are advised that payment 
thereon is not authorized. 
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(B-57700) 

ENLISTMENT ALLOWANCE—MINORITY ENLISTMENT IN REGULAR 
NAVY FOLLOWING DISCHARGE DURING MINORITY FROM NAVAL 
RESERVE 


In view of the provisions of sections 1418, 1419 and 1420, Revised Statutes, 
respecting minority enlistments in the Regular Navy of boys between 14 and 
18 years of age under certain conditions, the enlistment of a naval reservist 
in the Regular Navy—when more than 18 but less than 21 years of age—for 
the remainder of his minority (until 21 years of age) immediately following 
discharge from a legal minority enlistment in the Naval Reserve does not 
constitute a legal enlistment in the Regular Navy, so as to authorize payment 
of the enlistment allowance provided by section 10 of the Pay Readjustment 
Act of 1942, as amended. 


Assistant Comptroller General Yates to the Secretary of the Navy, October 
31, 1946: 


There has been considered your letter of May 3, 1946, as follows: 


There is enclosed herewith a letter from the Chief of Naval Personnel, dated 
April 11, 1946, relative to the discharge of Paul Franklin Dillard, pharmacist’s 
mate second class, U. S. Naval Reserve, and his subsequent enlistment in the 
Regular Navy. 

It will be observed from the enclosures that Dillard enlisted in the U. S. Naval 
Reserve on December 18, 1942, at the age of 17 years and 6 months, to serve during 
minority or until May 15, 1946, and that he was discharged therefrom on January 
17, 1946, for the express pufpose of enlisting in the Regular Navy. On January 
18, 1946, he executed a contract of enlistment to serve in the Regular Navy during 
minority until May 15, 1946. 

It is the view of the Navy Department that the discharge of Dillard from the 
U. 8. Naval Reserve on January 17, 1946, for the sole purpose of reenlisting in the 
Regular Navy was valid and that he should accordingly be permitted to retain the 
mustering out payment made to him pursuant to said discharge. Since the mini- 
mum period of enlistment in the Navy is two years (R. 8. 1418, 1608; 34 U. S. C. 
181), except that minors under the age of 18 may be enlisted to serve therein until 
they shall arrive at the age of 21 years (R. S. 1418; 34 U. S. C. 182), it is considered 
that Dillard’s enlistment in the Regular Navy on January 18, 1946, to serve during 
minority was invalid for the reason that he was over 18 years of age at the time 
he executed such contract. Notwithstanding the illegality of Dillard’s reenlist- 
ment, it would appear that he is entitled to full pay and allowances as a de facto 
enlisted man for the period subsequent to his purported reenlistment. 

In view of the doubt involved in this matter, the Navy Department requests 
an expression of your views as to whether Dillard is entitled to retain the 
amount credited to him as mustering out pay and enlistment allowance by 
reason of his discharge from the U. S. Naval Reserve and subsequent enlist- 
ment in the Regular Navy under conditions set forth in the enclosure. 


In the letter of April 11, 1946, mentioned in the above-quoted letter, 
the Chief of Naval Personnel states that upon Mr. Dillard’s enlist- 
ment in the Regular Navy on January 18, 1946, his account was 
credited with $150 enlistment allowance and that he received $100 
mustering-out pay. 

The minimum age for legal enlistment in the Naval Reserve is 17 
years (section 4 of the act of June 25, 1938, 52 Stat. 1176). Hence, 
Mr. Dillard’s enlistment in the Naval Reserve on December 13, 1942, 
at the age of 1714 years to serve during minority—until May 15, 
1946—constituted a legal enlistment in the Naval Reserve. 

Section 1418, Revised Statutes, 34 U. S. Code 182, respecting enlist- 
ments in the Regular Navy, provides as follows: 


Boys between the ages of fourteen and eighteen years may, under such limi- 
tations as are contained in sections 161 and 162, be enlisted to serve in the Navy 
until they shall arrive at the age of twenty-one years. 
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Sections 1419 and 1420, Revised Statutes, 34 U. S. Code 161, provide 
that no minor under the age of 14 years shall be enlisted in the naval 
service and that no minors between the ages of 14 and 18 years shall be 
enlisted in the naval service without the consent of their parents or 
guardians. Section 162, Title 34, U. S. Code, relates to the evidence 
required to establish the age of minors enlisting in the naval service. 

Section 1 of the act of August 18, 1941, 55 Stat. 629, 34 U.S. C. 181, 
provides as follows: 

That hereafter enlistments in the Navy and Marine Corps may be for minority 
or terms Of two, three, four, or six years, and all laws now applicable to four- 
year enlistments shall apply, under such regulations as may be prescribed by the 
Secretary of the Navy, to enlistments for a shorter or longer period with pro- 
portionate benefits upon discharge and reenlistment: Provided, That upon the 
presentation of satisfactory evidence as to his age and upon application for 
discharge by his parent or guardian presented to the Secretary of the Navy 
within ninety days after the date of his enlistment, any man enlisted in the 
naval service, including the Marine Corps, under twenty-one years of age, who 
was enlisted without the written consent of his parent or guardian, if any, 
shall be discharged for his own convenience: Provided further, That all enlist- 
ments hereafter entered into may be extended by the Secretary of the Navy for 
such additional time as he may deem necessary in the public interest in time of 
war, or national emergency declared by the President, to exist: Provided further, 
That all men whose terms of enlistment are extended in accordance with the pro- 
visions of this Act shall continue during such extensions to be subject in all re- 
spects to the laws and regulations for the government of the Navy: And pro- 
vided further, That men detained in service in accordance with this Act shall, 
unless they voluntarily extend their enlistments, be discharged not later than 
six months after the date of the termination of the war or national emergency. 
Section 4 of the act of November 13, 1942, 56 Stat. 1019, amending 
section 5 of the Selective Training and Service Act of 1940, 54 Stat. 
887, had the effect of temporarily superseding the first proviso in 
section 1 of the act of August 18, 1941, supra, by providing that, not- 
withstanding the provisions of any other law, no person between the 
ages of 18 and 21 years shall be discharged from service in the land 
or naval forces of the United States while this act is in effect because 
such person entered such service without the consent of his parent or 
guardian. 

It will be noted that under the act of August 18, 1941, supra, the 
statutory enlistment period is two, three, four, or six years, or for 
minority. However, with respect to minority enlistments, sections 
1418, 1419, and 1420, Revised Statutes, authorize only “minors between 
the ages of fourteen and eighteen years” to be enlisted, with the con- 
sent of their parents og guardians, to serve during minority. Hence, it 
necessarily follows that a minority enlistment by a person 20 years and 
6 months of age does not constitute a legal enlistment. Accordingly, 
and since section 10 of the Pay Readjustment Act of 1942, 56 Stat. 363, 
as amended, prescribing enlistment allowance for enlistments or re- 
enlistments in the Regular Navy, contemplates a legal enlistment, 
payment of an enlistment allowance in the present case is not au- 
thorized. In that connection, there is noted the statement in the 
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enclosure from the Chief of Naval Personnel that the instructions in 
effect at the time of the enlisted man’s discharge from the Naval Re- 
serve and purported enlistment in the Regular Navy, as contained in 
Bureau of Naval Personnel Circular Letter No. 224-45, July 31, 1945, 
and Alnav 453, December 21, 1945, authorized enlistments in the 
Regular Navy of enlisted men of the Naval Reserve. But it is not 
suggested that such instructions either contemplated or purported to 
authorize commanding officers to enlist in the Regular Navy for mi- 
nority enlistments discharged personnel of the Naval Reserve who had 
attained their eighteenth birthday. See Circular Letter No. 41-46, 
February 15, 1946, paragraph 4 (a) (1), respecting the enlistment of 
naval reservists in the Regular Navy, to the effect that men who reach 
their eighteenth birthday are not legally eligible for minority en- 
listments. 

With respect to your question relating to mustering-out pay, section 
5 (b) of the Mustering-Out Pay Act of 1944, 58 Stat. 10, authorizes 
the Secretary of the Navy, insofar as naval personnel are concerned, 
to make regulations, not inconsistent with the act, to carry out its 
provisions and provides that his decisions shall be final and not subject 
to review by any court or other Government official. However, it is 
noted that section 1 (a) of the said Mustering-Out Pay Act of 1944, 58 
Stat. 8, provides. that each member of the armed forces who shall have 
been engaged in active service in the present war and, with certain ex- 
ceptions not here material, who is discharged or relieved from active 
duty under honorable conditions on or after December 7, 1941, shall 
be eligible to receive mustering-out pay. Also, section 2 (b) of that 
act, as amended by section 7 (a) of the Armed Forces Voluntary Re- 
cruitment Act of 1945, 59 Stat. 538, 540, authorizes, inter alia, pay- 
ment of mustering-out pay, in the amounts and under the conditions 
prescribed therein, “at the time of discharge or release for the purpose 
of enlistment” in the Regular Naval Establishment. Additional in- 
formation obtained informally from the Navy Department is to the 
effect that Mr. Dillard no longer is in the service. If his final dis- 
charge from the service was under conditions such as would entitle 
him to mustering-out pay it is not necessary to consider whether his 
so-called discharge on January 17, 1946, did or did not entitle him to 
mustering-out pay. E 

The questions presented are answered accordingly. 


(B-59521) 


TRAVELING EXPENSES—TRAVEL BY PRIVATELY OWNED AUTOMO- 
BILE ON MILEAGE BASIS; GARAGE RENT; STORAGE CHARGES; 
TRAVEL BETWEEN PLACE OF LODGING AND TEMPORARY DUTY 
STATION 


Since the mileage for travel by privately owned automobile authorized to be paid 
pursuant to the act of February 14, 1931, as amended, and paragraph 12 (a) 
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of the Standardized Government Travel Regulations is “in lieu of actual ex- 
penses,” an employee traveling by privately owned automobile on a mileage 
basis may not be paid, in addition thereto, garage rent which is reimbursable 
under said regulations when the use of an automobile is authorized on an 
actual expense basis. 

In order that, pursuant to the authority of paragraph 75 of the Standardized Gov- 
ernment Travel Regulations for reimbursement of charges for storage of 
property used on official business, an employee traveling by privately owned 
automobile on a mileage basis may be reimbursed storage charges on the 
automobile on the basis that it contains Government property used on official 
business, it must appear that the primary purpose of storage is protection of 
the property—the automobile being merely incidental thereto; that the prop- 
erty is of sufficient weight and value to warrant storage in such a manner; 
and that no Government storage facilities are available or convenient. 

In consonance with the provisions of paragraph 8 (b) of the Standardized Gov- 
ernment Travel Regulations, respecting the allowability of daily travel costs 
between place of lodging and place of temporary duty where such travel is 
not made by the public generally for that purpose, mileage for travel by 
privately owned automobile or public transportation costs are not payable to 
an employee for daily travel between his lodgings in Boston, Massachusetts, 
and place of temporary duty in South Boston, it being evident that such travel 
is nothing more than that performed daily by persons employed at South 
Boston but resjding in other Boston areas. 


Comptroller General Warren to D. O. Fuller, U. S. Naval Reserve, October 
31, 1946: 

Reference is made to your letter of October 4, 1946, file reference 
L20-3 (673), submitting for decision supplemental claim in favor of 
Harold W. Armitstead, covering expenditures incurred in the sum of 
$11 for storage of a privately owned automobile from May 14 to 24, 
1946 (11 nights at $1 per night), which amount was deducted from 
his original reimbursement voucher for the reason that said storage 
was “not reimbursable.” 

It is disclosed by the record that Mr. Armitstead was authorized by 
travel order dated May 14, 1946, to proceed from his official head- 
quarters at Sands Point, New York, to Boston, Massachusetts, on 
official business by privately owned automobile, it having been deter- 
mined that such travel was more economical and advantageous to the 
United States in accordance with paragraph 12 (a) of the Standard- 
ized Government Travel Regulations. 

The supplemental voucher, certified by the claimant and an author- 
ized certifying officer, contains the following statement: 

For the successful accomplishment of my duty in Boston, Mass., it was neces- 
sary that I carry Government equipment, consisting of tools, weighing approxi- 
mately 125 pounds. When not in use tools were kept in my private car, together 
with Restricted and Confidential manuals. For security purposes, it was essen- 
tial that the car be stored in a safe place. 

The act of February 14, 1931, as amended, 5 U. S. Code 78a, and 
paragraph 12 (a) of the Standardized Government Travel Regula- 
tions promulgated thereunder, provide that an employee may be 
paid mileage for use of a privately owned automobile “in lieu of 
actual expenses.” Paragraph 12 of the regulations specifically lists 
garage rent as one of the items for which an employee may be reim- 
bursed when the use of a privately owned automobile is authorized 
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upon an actual expense basis, as distinguished from a mileage basis. 
Therefore, it is clear that an employee may not be paid both mileage 
and garage rent but that the mileage is in lieu of expenses ordinarily 
incurred in the use of an automobile (including garage rent) for 
which an employee would be entitled to reimbursement upon an 
actual expense basis. See 2 Comp. Gen. 809; 21 id. 507, at page 510; 
and the recent amendment to the act of February 14, 1931, supra, 
contained in Public Law 600, 79th Congress, 2d session, approved 
August 2, 1946, 60 Stat. 807, which specifically provides for payment 
of certain items in addition to mileage, not heretofore allowable, 
but not including storage charges for automobiles. 

With reference to the statement that the car was stored to protect 
Government property, there remains for consideration another por- 
tion of the Standardized Government Travel Regulations, namely, 
paragraph 75, which authorizes reimbursement for storage of prop- 
erty used on official business. To qualify for reimbursement for 
storage of an automobile under that paragraph, it must clearly 
appear that the primary purpose of the storage was the protection 
of the property being used on official business, the automobile being 
merely incidental thereto, and that the property was of sufficient 
weight and value to warrant storage in such a manner. Also, there 
should be a showing that no Government facilities were available or 
convenient for the storage. 

While in the instant case storage of the property consisting of 
tools, weighing approximately 125 pounds, and doubtless of con- 
siderable value, might be warranted under conditions where it was 
necessary that the property be transported to various localities for 
use during a short period of time, there have been advanced no 
reasonable grounds as to why the property could not have been stored 
either at the South Boston Naval Dry Dock or on board the vessel 
where the claimant’s duties were performed for a period of approxi- 
mately 11 days, it appearing that such an arrangement would have 
been more convenient and obviously more economical for all con- 
cerned. 

Accordingly, on the basis of the present record, payment on the 
voucher is not authorized, which voucher will be retained in the files 
of this office. 

It is noted from the papers submitted that the claimant has been 
paid mileage which includes daily trips between place of lodging 
and the South Boston Naval Dry Dock. In that connection, para- 
graph 8 (6) of the Standardized Government Travel Regulations 
provides as follows: 


Where the nature and location of the work where temporarily stationed 
are such that meals and lodging cannot be procured there, and the daily 
travel required to procure subsistence at the nearest available place is not 
such as made by the public generally for that purpose, nor performed for the 
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personal convenience of the traveler, the expense thereof will be considered 
as necessary transportation not incidental to subsistence. A full statement of 
the necessity for such daily travel should accompany the expense account. 

The application of that regulation, under the circumstances here 
involved, precludes payment of mileage or public transportation costs 
incurred in reporting for work in the morning and returning to place 
of lodging in the evening—there doubtless being numerous persons 
employed in South Boston, but residing in other Boston areas, who go 
back and forth to their work each day. See 11 Comp. Gen. 126; 
B-40834, March 28, 1944; cf. 16 Comp. Gen. 562; 17 id, 711; 21 id. 1093. 

Accordingly, any overpayment resulting from payment of the mile- 
age between places of lodging and the South Boston Naval Dry Dock 
would be for collecting back from the employee, and this office should 
be advised of such action for consideration in the audit of the original 
voucher. 





(B-60819) 


COMPENSATION—SUBSTITUTE POSTAL EMPLOYEES—LUNCH PERIOD 
EFFECT ON MINIMUM EMPLOYMENT GUARANTEE 


For the purpose of applying the provisions of section 2 of the Postal Service pay 
statute of July 6, 1945, guaranteeing at least two hours’ employment for 
substitute employees who report for duty pursuant to an official order, in 
the case of a substitute employee whose tour of duty of more than two hours’ 
duration is interrupted by the meal period—an absence from duty such as 
ordinarily would occur during the workday of a regular employee—a period 
of employment after the meal period is to be considered as a continuation of 
duty for which the employee originally was ordered to report and not as a 
separate employment. 25 Comp. Gen. 232, amplified. 

Where the interval between the hours of employment required by the schedule 
of employment of a substitute postal employee during his daily tour of duty 
is at such a time or of such duration that the period following the interval 
reasonably may not be regarded as a continuation of the original employment 
but as a separate and distinct period of employment, the employee should be 
compensated for not less than two hours following each time he reports for 
duty, pursuant to the two-hour minimum employment guarantee provisions 
of section 2 of the Postal Service pay statute of July 6, 1945. 

Where, pursuant to a regular daily schedule of employment, the services of a sub- 
stitute postal employee are not required for the two hours intervening between 
his three-hour forenoon duty period (7 a. m. to 10 a. m.) and one-hour after- 
noon duty period (12 noon to 1 p. m.), the intervening two-hour period is to be 
regarded as a luncheon period and the following afternoon period as a con- 
tinuation of his forenoon duty period, so that the two-hour minimum employ- 
ment guarantee provisions of section 2 of the Postal Service pay statute of 
July 6, 1945, are inapplicable to require compensation for more than one hour 
for the afternoon duty period. : 


Comptroller General Warren to the Postmaster General, October 31, 1946: 


There has been considered your letter of September 23, 1946, refer- 
ence 15, as follows: 


Section 2 of the act of July 6, 1945, Public Law 134, provides in part “* * * 
that any classified substitute employee who reports for duty at any post office 
or other postal unit in compliance with an official order shall be employed not 
less than two hours following the hour at which such classified substitute employee 
is ordered to report.” 

1. Does the swing of the substitute employee for a meal period constitute an 
order to report again upon the termination of the meal period, requiring a mini- 
thum of two hours employment thereafter? 
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This problem differs somewhat from that presented to you in my letter of 
August 13, 1945, the reply to which was covered in your letter of August 28, 1945 
(B-51710). As an example of the problem upon which this question is based 
we have thousands of regular city delivery carriers who are employed on five-hour 
schedules each Saturday. In many instances these carriers report at 8:00 a. m. 
and work until 12:00 noon at which time they take one hour off for lunch. They 
then return to work at 1:00 p. m. finishing the delivery of their mail by 2 o’clock. 
In order to permit certain carriers to take Saturdays off, substitute employees are 
assigned to these routes each Saturday on a rotating basis, thus permitting one 
or more regular carriers to be off each Saturday. The substitute employed on 
Saturday works the schedule set up for the regular carrier which, in this example, 
is from 8: 00 a. m. to 12: 00 noon and from 1: 00 to 2: 00 p. m. 

2. When a classified substitute employee is assigned to a specifie schedule at 
the time he reports for duty at the beginning of his tour does each subsequent 
reporting under this initially specified tour require a minimum two-hour 
employment? 

It very often happens, particularly in smaller offices, that the substitute is 
employed on a fixed schedule in accordance with the needs of the service at that 
particular office. For example, he may be employed each day from 7:00 to 10: 00 
in the morning, from 12: 00 noon to 1: 00 p. m. and from 5: 00 to 7: 00 in the after- 
noon. This is a regular tour of six hours performed each day by the substitute 
as the office complement is based on this schedule. In such instances is it manda- 
tory that the substitute be paid for not less than two hours following each time 
he reports on such regular schedule which, in the example given, would require 
payment for an additional hour following the termination of the need for his 
services at 1:00 p. m. each day? 


The decision of August 28, 1945, B-51710, 25 Comp. Gen. 232, to 
which you refer, contains the following question and answer: 

[2] In another example a substitute is ordered to report at 1: 00 p. m. and does 
work from that hour until 5:00 p. m.; he is then ordered to return again that 
same day at 7:00 p. m. for possibly an hour’s work. Does the order to report at 
7:00 p. m. constitute another period of employment to the extent that the sub- 
stitute must be paid for not less than 2 hours following 7:00 p. m., in addition 


to the four hours previously earned that day? 
+ * ao e * > 


[2] There is nothing in the statute authorizing a combination of two separate 
and distinct periods of employment of not less than two hours within a period 
of 24 hours. If a substitute employee be released from duty and required to 
report back for duty later in the day, he is put to exactly the same trouble or 
inconvenience in reporting pursuant to the second order as he experienced in- 
cident to reporting pursuant to the first order during the same day, Therefore, 
this question is answered in the affirmative. 

In line with the reasoning of that decision, the meal period during 
which he is not employed ordinarily would not put the classified sub- 
stitute employee to any additional trouble or inconvenience; neither 
would it constitute a separate and distinct period of employment. It 
is an absence from duty such as ordinarily would occur during the 
workday of a regular employee. Therefore, the hour of employment 
after the meal period should be considered as a continuation of the 
duty from which the classified substitute employee originally was 
ordered to report. Accordingly, question one is answered in the 
negative. 

The answer to the second question presented would depend upon 
the facts in each particular case. If the interval between the hours 
of employment required by the schedule of employment during the 
tour of duty is at such a time or is of such duration that the period 
which follows the interval reasonably may not be regarded as a con- 
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tinuation of the original period of employment, but must be regarded 
as a separate and distinct period of employment, involving exactly 
the same trouble and inconvenience to the employee in reporting, then 
it appears that the employee should be employed for not less than two 
hours following each time that he is directed to report. 

Having regard, in the example given, for the regularity of the 
schedule, the hour of the first reporting for duty, and the employment 
thereafter, the two hours intervening between the forenoon duty pe- 
riod and the first afternoon duty period reasonably may be regarded 
as a luncheon period and the employment from 12 noon to 1 p. m. as 
a continuation of the original period of morning employment. Ac- 
cordingly, in respect of question 2, it would not be necessary to em- 
ploy and compensate this classified substitute employee for more than 
one hour immediately following 12 noon. 





(B-61095) 


DISBURSING OFFICERS AND AGENTS—RELIEF—FOREIGN SERVICE 
OFFICERS 


The provisions of section 11 of the Missing Persons Act authorizing administra- 
tive officers finally to settle the accounts of persons involved in certain war 
casualty situations afford no basis for administrative relief of a Foreign 
Service accountable officer from responsibility for losses occasioned by 
enemy action—such provisions being applicable to pay, etc., accounts of 
individuals and not to disbursing officers’ accounts; rather, the matter of 
relief in such a situation is one for presentation to the Court of Claims for 
consideration (28 U. S. Code 250 (3), 253) or to the Congress for specific 
relief by private legislation. 


Comptroller General Warren to the Secretary of State, October 31, 1946: 
There has been considered your letter of July 16, 1946 (reference 
DF:S:KJW), as follows: 


There has been referred to me Certificate of Settlement No. H-155209-(T) S$ 
issued by the General Accounting Office under date of November 27, 1945 to cover 
the accounts of Leland C. Altaffer, Foreign Service Officer, which shows an 
audited balance due the United States of $23,283.62, representing accounting 
— in the officer’s accounts rendered while he was stationed at Amoy, 

According to information contained in the officer’s letter of September 15, 
1943, cited by the General Accounting Office in its Accounting Differences sheet 
attached to the settlement under reference, Mr. Altaffer was interned by the 
Japanese on December 8, 1941 and his accounts for the months of October and 
November, 1941 were left in the Consulate safe at Amoy and subsequently de- 
stroyed by the Japanese. The officer stated in the letter that the amount of cash 
on hand and fee stamps were in the Consulate safe; that the Commander of the 
Japanese naval forces informed him that any and all money found in the 
Consulate or deposited in the Amoy banks belonging to the American Government 
was confiscated by the Japanese armed forces. 

Further, in a despatch dated January 3, 1946, addressed to the Secretary of 
State, Mr. Altaffer states that “As a result of enemy action in the war, I was 
seized by the Japanese marines at Amoy at 4 a. m. on December 8, 1941 and was 
never allowed access to the fee stamps and cash which were locked in the Con- 
Sulate safe thereafter.” 

Section 11 of the Act of March 7, 1942, 50 U. S. Code, Supplement V, 1011, 
provides as follows: 

“The head of the department concerned, or such person as he may designate, 
is authorized to settle the accounts of persons for whose account payments have 
been made pursuant to the provisions of sections 2 to 7, both inclusive, of this 
Act (sections 1002-1007 of this Appendix), and the accounts of survivors of 
casualties to ships, stations and military records, and such settlements shall be 
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conclusive upon the accounting officers of the Government in effecting settle- 
ments of the accounts of disbursing officers.” 

Pursuant to the authority vested in me by the above-quoted section 11 of the 
Act of March 7, 1942, I have determined that the loss of the disbursing records 
of Leland Altaffer occurred without fault or negligence on his part, and that 
credit in the amount of $23,283.62, representing the accounting differences in 
question, is proper for allowance in the settlement of this officer’s accounts. 


It is apparent that you are of the view that section 11 of the act of 
March 7, 1942, 56 Stat. 146, quoted in your letter, vests in the Secretary 
of State the same or similar authority with respect to the relief of 
disbursing officers of the Department of State as is conferred upon 
the Secretary of the Navy by the act of July 11, 1919, 41 Stat. 132 
(81 U.S. C. 105) , and upon the Secretary of War by the act of Decem- 
ber 18, 1944, 58 Stat. 800. The latter two acts provide for relief of 
disbursing officers of the services involved from responsibility on 
account of loss or deficiency while in the line of duty of Government 
funds, vouchers, records or papers in their charge when the respective 
Secretaries shall have determined that the particular disbursing officer 
involved was in the line of duty and the loss or deficiency occurred 
without fault or negligence on his part. However, section 11 of the 
act of March 7, 1942, does not spell out the relief contended for by 
you. An examination of the legislative history of that section dis- 
closes that the accounts referred to therein are the accounts of individ- 
uals embraced by sections 2 to 7 of the act, 56 Stat. 144, 145. In this 
connection there are for noting excerpts from the Hearings before the 
Senate Committee on Naval Affairs on H. R. 6446, 77th Congress, 
which became the act of March 7, 1942, as follows: 


Mr. Cassipy. As I explained yesterday, Senator, that is no help at all. It 
is a restatement, in the language of a law that now exists on the statute books 
enacted July 11, 1919, and that has to do with the relief of the disbursing officer, 
but now we are talking about the individual man’s account, where we have 
reconstructed his account while he is captured at Corregidor, and we are talking 
about - individual man’s account and not the disbursing officer’s account, sir. 
(Page 45.) 

Colonel WaLsH. We have considered the situation would be such as would 
require a definite determination to be made upon the facts as they are available 
to the head of the department, so that the purposes of the bill can be applied. As 
Mr. Cassidy just pointed out, I think the governing factor is that we are discussing 
the pay of the individual soldier, the individual sailor, or the individual officer, 
the pay that is made to his dependents. It is the purpose of this bill to protect 
the dependent rather than to protect the accounts of the disbursing officer, through 
whom they pass. (Page 45.) 

Senator Byrp. Did not the General Accounting Office, this gentleman, say he 
would accept the certification of the Secretary of War or the Secretary of the 
Navy when the accounts are lost? 

Mr. CAssipy. He said that as far as the disbursing officer is concerned, and 
there is a law today, the act of July 11, 1919, that requires the General Account- 
ing Office to do that very thing, but we are not talking about the disbursing 
officer’s accounts, we are talking about the reconstructed account of the individ- 
ual, the man’s account that we must set up today to pay. (Page 50.) 


Then on page 57, after quotation of the provisions of the act of July 
11, 1919, the following appears: 
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That is permanent legislation, sir, and they have offered that same language, 
that same language, differently phrased, as a substitute for Section 11 of this 
bill. That is not the legislation we seek. 
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Thus the distinction between settling the accounts of disbursing 
officers and settling the accounts of the individuals covered by sections 
2 to 7 of the statute was clearly drawn and it specifically was brought 
out that the settlements contemplated by section 11 of the statute relate 
to settlements of the latter class. Furthermore, if the effect of section 
11 is such as contended by you there would have been no need for the 
subsequent enactment of the act of December 13, 1944, providing for 
relief of disbursing officers of the Army on account of loss of funds, 
records, etc. Under the circumstances it appears to be clear that 
section 11 of the act of March 7, 1942, does not afford relief from 
responsibility on account of losses suffered by disbursing officers of 
the Department of State, and that the matter of relief in a case such 
as here involved is one for presentation to the Court of Claims for 
consideration under sections 250 (8) and 253, Title 28, United States 
Code, or to the Congress for specific relief by means of a private act. 


(B-61340) 


TRANSPORTATION OF HOUSEHOLD EFFECTS—EFFECTIVE DATE OF 
TRANSFER ORDER 


The effective date of an employee’s transfer order fixing a date subsequent to 
that of its issuance for the commencement of travel to a new station, insofar 
as concerns his personal qualifications respecting the transportation of 
household effects, is the commencement date of travel and not the date of 
issuance, and, therefore, the employee, who was without dependents on 
the date the order was issued but who was married on the commencement 
date of travel, became entitled, in the absence of a weight limitation in the 
order, to ship the maximum weight authorized by Executive Order No. 8588, 
as amended, for a person with dependents. 


Comptroller General Warren to C. P. Gladfelter, Railroad Retirement Board, 
November 4, 1946: 


There has been considered your letter of October 15, 1946, as 
follows: 


There is enclosed for your decision Bureau Voucher No. 13553 with accompany- 
ing correspondence and copy of pertinent travel order. This claim, from the 
Barry Warehouse, Incorporated, for transportation rendered on a government 
bill of lading, is for moving the household goods of a Board employee incident 
to his change of official station. It involves a question of dependency status which 
raises doubt as to the portion of the expense to be borne by the employee. 

A request for the order directing this change of station, with January 11, 1946, 
as the beginning date of travel was issued on January 7, 1946. Travel to the 
new station was accomplished on January 14, 1946. However, the employee 
changed his dependency status on January 11, 1946, through marriage. 

Since it is stated in your decision of October 25, 1945, Volume 25, page 360, 
that dependency within the meaning of Executive Order No. 8588 is established 
as of the effective date of the transfer order, it appears that January 7 would 
be considered as the effective date of this order and that the 2500 pound limitation 
should be imposed. 

The employee contends that January 14, 1946, the date of arrival at his new 
official station, is the effective date of the order. 

It is respectfully requested, therefore, that you advise which date should be 
considered with respect to the dependency status of the employee in determin- 
ing the gross weight of household goods that may be shipped at government 
expense. 
754496—48—_21 
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In 25 Comp. Gen. 360 it was held, quoting from the second para- 
graph of the syllabus: 

The determination of the gross weight of household effects to be transported 
to an employee’s new permanent station, insofar as concerns the 2,500 pound 
weight limitation imposed by section 2 of Executive Order No. 8588 upon 
employees having no dependents, should be made with respect to the status of 
the employee on the effective date of the order authorizing or directing the 
transfer of the employee. 

The effective date of the order authorizing or directing a transfer 
of official station by an employee generally has been construed as the 
date of the order itself or such later date as may be fixed therein for 
beginning compliance therewith. 8 Comp. Gen. 528; 15 id. 1070; 16 id. 
68; 17 id. 958; 22 id. 1107. The effective date of the order upon which 
the personal qualifications of an employee in the matter of transporta- 
tion of families and effects are determined is not necessarily the same 
as the effective date of the transfer which fixes the beginning of the 
period during which the shipment of household effects could have 
been authorized under the regulations promulgated by the President 
pursuant to the act of October 10, 1940, 54 Stat. 1105—the effective 
date of transfer for such purposes having been determined to be the 
date of the employee’s entrance upon duty at the new station. See 
Executive Orders 8588 and 9122, and 23 Comp. Gen. 32, and B-29647, 
October 27, 1942. 

The transfer order in this case was dated January 7, 1946, but 
specified the period of travel therein authorized or directed as begin- 
ning “1-11-46.” Accordingly it is held that the effective date of the 
order in this case was January 11, 1946. Since, therefore, order author- 
izing the movement of employee’s household goods in connection with 
the change of official station did not limit the weight which could be 
transported, and since, also, the employee was married on January 11, 
1946, it follows that he became entitled to ship the maximum weight 
authorized under the regulations for a person with dependents. 

As the shipment was made on a Government bill of lading, the 
carrier is entitled to payment for the full amount due under applicable 
tariffs, if otherwise correct, but there will be for collection from the 
employee the pro rata charge for the weight shipped in excess of 5,000 
pounds, as required by section 7 of Executive Order 8588 of November 
7, 1940. 

The voucher is returned herewith. 


(B-60236) 


COMPENSATION—POSTAL SERVICE—SERVICE CREDITS AFTER MILI- 
TARY DUTY—EXPIRATION OF MANDATORY RESTORATION RIGHTS 


A former Postal Service employee whose continuity of “service” required for 
purposes of the service-credit provisions of section 25 of the Postal Service 
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pay statute of July 6, 1945, was broken when he failed to request restoration 
after military service within the period specified in section 8 of the Selective 
Training and Service Act of 1940, as amended, for mandatory restoration, 
has no vested right under said section 25, upon reinstatement, to count mili- 
tary service; however, it is within administrative discretion to credit such 
service, provided reinstatement be in a grade not above that to which he 
would have progressed had his service been continuous. 


Comptroller General Warren to the Postmaster General, November 5, 1946: 


There has been considered your letter of August 22, 1946, reference 
47, as follows: 


Section 2 of Public Law 317, 79th Congress, states in part as follows: 

“Employees who are reinstated to positions in the field service of the Post 
Office Department may be given credit for the periods of terms of continuous sub- 
stitute and regular service immediately preceding their separation, but they 
shall not be placed in a grade higher than the grade to which they would have 
progressed in continuous service.” 

Section 25 of Public Law 134, 79th Congress, states in part as follows: 

“Provided, however, That in the case of employees who have been separated or 
shall hereafter be separated from the field service of the Post Office Department 
for military duty, the periods or terms of such service immediately preceding entry 
into the military service as well as the time engaged in military service shall be 
construed as allowable service and pro rata credit shall be given for the time 
engaged in military service for each year of such service.” 

There is for consideration an application for reinstatement from a former 
elevator operator in the Custodial Service with a classified Civil Service status, 
who was appointed on March 20, 1989, and who was granted military furlough on 
December 1, 1942. Because of his failure to exercise reemployment rights within 
the ninety day time limit as provided in the Selective Training and Service Act, 
this employee was dropped from the rolls effective at the close of business Feb- 
ruary 26, 1946. At that time he would have been entitled to $2200 per annum, 
the 5th grade in the position of elevator operator, by virtue of automatic increases 
and conversions under Public laws 134 and 386. 

It will be greatly appreciated if you will advise whether, upon reinstatement, 
this employee must be placed in grade 5 for the position of elevator operator or 
whether it is within the administrative discretion of this Department to reinstate 
him in any grade of the position provided it does not exceed the grade to which he 
would have progressed had he remained in the service continuously. 


With respect to Public Law 134, approved July 6, 1945, 59 Stat. 435, 
and Public Law 317, approved March 6, 1946, 60 Stat. 35—the two 
statutes referred to in your letter—it may be stated that the provisions 
of the later statute, while not specifically stated to be amendatory of the 
earlier law, clearly modify certain provisions thereof and expressly are 
made effective retroactively to July 1, 1945—the effective date of Public 
Law 134. Hence, the provisions of the two statutes must be read and 
considered together. 

Regarding the allowable service which is authorized to be credited 
under the various provisions of Public Law 134, section 25 of that 
act, 59 Stat. 461—quoted in part in your letter—provides: 

Allowable service under the provisions of this Act shall be only such continuous 
active service as has been rendered and shall not include previous periods or 
terms of employment: Provided, however, That in the case of employees who 
have been separated or shall hereafter be separated from the field service of the 
Post Office Department for military duty, the periods or terms of such service 
immediately preceding entry into the military service as well as the time en- 
gaged in military service shall be construed as allowable service and pro rata 


credit shall be given for the time engaged in military service for each year of such 
service, 
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The section quoted above, while expressly providing that civilian 
service immediately preceding entry into the military service as well 
as the time engaged in military service “shall be construed as allow- 
able service and pro rata credit shall be given for the time engaged 
in military service,” is silent with respect to the circumstances under 
which such credit shall be given. Obviously, any question as to the 
proper service credit to be given under section 25, supra, to an 
employee separated from the Postal Service for military duty arises 
only in the event of his return to duty in the Postal Service. Under 
such circumstances, the return to duty may be effected, by mandatory 
restoration under the provisions of the Selective Training and Service 
Act of 1940, 54 Stat. 885, as amended, upon application by the employee 
within the time limit prescribed therein, or, upon the failure of the 
employee to avail himself of the benefits of that statute, the return 
to duty may be accomplished administratively at any time thereafter 
by reinstatement of the employee in the Postal Service in the usual 
manner. 

Considering that section 25, supra, authorizes the crediting of “con- 
tinuous active service as has been rendered,” only, and specifically 
excludes “previous periods or terms of employment,” with the sole 
exception that credit shall be given for previous service “immediately 
preceding” entry into military service as well as for such military 
service, it reasonably appears that so far as concerns employees 
entering military service, the said section contemplates only those 
situations where the transition from actual civilian employment to 
military service and back to civilian employment is accomplished with- 
out any break in the continuity of “service”—actual and constructive. 

Under the provisions of section 8 of the said Selective Training 
and Service Act of 1940, 54 Stat. 890, as amended, the restoration of a 
former Federal employee to the position which he left to enter the 
armed forces is mandatory if application therefor is made by the 
former emp]oyee within 90 days (120 days in certain cases of hospitali- 
zation) after the date of termination of his service in the armed forces. 
A definite grace period thus having been fixed by statute within which 
a former employee may apply for restoration to civilian duty, the 
exercise of such right at any time within the period specified clearly 
operates to preserve the continuity of the employee’s service within 
the intent of section 25—the same as if application for restoration 
had been made immediately upon the termination of his military duty. 
On the other hand, where a former employee fails to avail himself of 
the restoration privileges granted by the Selective Training and Serv- 
ice Act of 1940, as amended, within the prescribed period, there is a 
definite break in the continuity of his service and such employee would 
appear to be without the purview of section 25. Consequently, he 
would have no vested right to credit either for actual service im- 
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mediately preceding entry into the military service or for the period 
of military service. Any other view of the operation of the said 
section 25 would result in the granting to such individuals of a vested 
right to credit for actual service immediately preceding entry into 
the military service as well as such military service at any future date 
upon which their reinstatements to the Postal Service may be ef- 
fected—no matter how long deferred after termination of military 
duty. However, in that connection, it will be noted that that portion 
of section 2 of Public Law 317, 60 Stat. 36, quoted in your letter, 
expressly provides that, in cases of reinstatement, it is within admin- 
istrative discretion to allow or deny credit for previous service im- 
mediately preceding separation—a clear expression of the intent of 
the Congress to confer no vested right in the service credit benefits 
provided by section 25 in cases of reinstatements. 

Accordingly, with respect to the particular case mentioned in your 
letter, you are advised that it is a matter entirely within the discretion 
of the Post Office Department whether credit is to be allowed for any 
or all of the military service of the employee involved in determining 
the salary rate at which he may be reinstated; and, therefore, that he 
properly may be reinstated at any grade for the position of elevator 
operator not above the grade to which he would have progressed had 
his service been continuous. 


(B-61223) 


TRANSPORTATION OF DEPENDENTS AND HOUSEHOLD EFFECTS TO 


OVERSEAS STATION—PERSONS RECRUITED OVERSEAS FROM OTHER 
AGENCIES 


Under the provisions of section 7 of the administrative expense statute of August 
2, 1946, making appropriations available for the transportation of dependents 
and household effects of new appointees to place of employment outside 
continental United States, transportation of the families and household 
effects of Veterans’ Administration employees recruited overseas by transfer 
from other agencies or by appointment upon discharge overseas from the 
military or naval forces may be authorized to the duty station abroad, pro- 
vided the employees would have been entitled to such transportation had 
they continued in the agency in which they previously were employed, en- 
listed or commissioned. 


Comptroller General Warren to the Administrator of Veterans’ Affairs, Novem- 
ber 5, 1946: 


I have your letter of October 10, 1946, as follows: 


A question has arisen as to the authority for payment of transportation ex- 
penses from points within the United States to Manila, Philippine Islands, of 
dependents and household goods and personal effects of persons recruited by 
the Veterans’ Administration in the Philippine Islands for duty at Manila either 
(1) by transfer from the War or Navy Department, or other Government agency, 
on duty in the Philippines, or (2) appointment of military personnel discharged 
in that area for the purpose of accepting employment by the Veterans’ Administra- 
tion at Manila, in lieu of being returned to the United States for demobilization. 

Under the Act of June 5, 1942 (56 Stat. 314, Title 50, U. S. C. App., secs. 763, 
764), as amended, authority exists for transportation, under certain circum- 
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stances, of dependents and household effects of military personnel and civilian 
employees of the War Department appointed or transferred for duty outside 
the continental limits of the United States, or in Alaska. Similar authority 
exists with respect to civilian employees and naval personnel of the Naval Estab- 
lishment under the Act of April 9, 1943 (57 Stat. 61, Title 34, U. S. C., sec. 602), and 
the Naval Appropriation Act for the fiscal year ending June 30, 1947 (Public Law 
492, 79th Congress, July 8, 1946). Provision is also made in the Pay Readjust- 
ment Act of 1942, as amended (Title 37, U. S. C., sec. 112), for transportation 
of dependents and household effects of military personnel in certain grades ordered 
to make a permanent change in station which includes change from home to 
first station and from last station to home in connection with retirement, relief 
from active duty or transfer to a Reserve component. 

It is indicated from your decisions of October 18, 1943 (B-37105, 23 Comp. 
Gen. 280), January 3, 1946 (B—54669), and March 26, 1946 (B-54669), that under 
the Acts of June 5, 1942 and April 9, 1943, supra, and Naval Appropriation Acts, 
transportation of dependents of civilian employees of the War Department and 
Navy Department to the duty station abroad and the return transportation of 
such dependents at the time the employment contract is completed is authorized 
where such employees were sent overseas under contract with other Government 
agencies or with a Government contractor (such contracts providing for return 
transportation to the United States) or were military or naval personnel de- 
mobilized abroad in order to accept such civilian employment, provided (1) they 
traveled to the foreign post at the expense of the United States, either mediately 
or immediately, (2) they traveled with the understanding they would be re- 
turned after the completion of their assignment for work in or on a Government 
activity, and (3) upon relief from such assignment on a War Department (or 
Navy Department) activity, request to be returned. It would likewise appear 
that, if authority existed for transportation of household effects of such military 
or naval personnel or civilians at the time they were originally assigned to 
duty overseas, such military or naval personnel or civilians, upon entering into 
a contract of employment with the War or Navy Departments, would be entitled 
to transportation of their household effects under the Acts aforementioned, par- 
ticularly where their right to have such dependents and/or household effects 
was temporarily suspended, through no fault on their part, due to restrictions 
imposed by Immediate Action Letter from The Adjutant General’s Office dated 
June 7, 1941. These restrictions on transportation of dependents and household 
effects to overseas stations under the jurisdiction of Army Forces Pacific were 
only recently removed (after May 1, 1946) by War Department Circular No. 
391-IV, December 29, 1945, as amended by Circular No. 101-V, April 4, 1946. 
See also Circular No. 98, March 30, 1946. 

An equitable solution of the question presented is essential in connection with 
the recruitment program of the Veterans’ Administration in the Philippine 
Islands. With the opening on April 18, 1945 of a Veterans’ Administration Office 
at Manila, following cessation of hostilities in that area, it was found to be 
more advantageous to recruit personnel in the Philippines for duty than to 
make appointments in Central Office and transfer to the Philippines. Some ap- 
pointments made in the Philippines were effected through transfers of civilian 
employees of the War Department on duty there, others through original ap- 
pointments of military personnel who accepted their discharges in that area 
for the purpose of accepting employment in the Manila Office. If these civilian 
employees and military personnel had been returned to the United States at 
Government expense, employed here by the Veterans’ Administration, and then 
later transferred to the Manila Office for permanent duty, it would have been 
possible under the Act of October 10, 1940 (Title 5, U. 8. C., sec. 73c-1), prior 
to its repeal by Section 2, Public Law 600, 79th Congress, August 2, 1946, to have 
paid the transportation expenses of such employees, and their dependents and 
household effects from points within the United States to the Philippines. This, 
however, would have resulted in duplicate expense to the Government to the 
extent of the transportation of such civilian employees and military personnel. 

The Act of August 2, 1946, supra (Public Law 600, 79th Congress), in Section 
7, provides that appropriations for the departments, with certain exceptions, 
shall be available, in accordance with regulations prescribed by the President, 
for expenses of travel of new appointees, expenses of transportation of their 
immediate families, and expenses of transportation of their household goods and 
personal effects from places of actual residence at time of appointment to places 
of employment outside continental United States, and for such expenses on 
return of employees from their posts of duty outside continental United States 
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to the places of their actual residence at time of assignment to duty outside 
the United States, on condition that such new appointees shall remain in Govern- 
ment service for one year. Section 1 of the Act provides for the payment of 
such transportation expenses in the case of transfer of the employee from one 
department to another but with the restriction that no expenses are payable 
in any case where the transfer is made primarily for the convenience and benefit 
of the employee or at his request, and with the further proviso that the allowances 
authorized thereunder shall not be applicable to civilian employees of the War 
Department and their dependents when transferred under the provisions of 
Section 3, Act of June 5, 1942, referred to above. 

The Presidential Regulations promulgated to effectuate the provisions of 
Public Law 600, 79th Congress, by Executive Order No. 9778, dated September 
10, 1946, have been noted. However, further clarification of the authority for 
transportation from points within the United States to the Philippine Islands of 
dependents and household effects of personnel recruited there by the Veterans 
Administration for duty at Manila, prior to July 4, 1946, date of independence of 
the Philippines, and on or after that date, under any of the Acts aforementioned, 
is essential to a proper determination of certain questions which have arisen in 
the following classes of cases: 

1. Civilian employees of the War Department stationed in the Philippines, 
by transfer from the War Department to the Veterans Administration. 

2. Civilian employees of the Navy Department stationed in the Philippines, 
by transfer from the Navy Department to the Veterans Administration. 

8. Civilian employees of any other Federal Government agency stationed in 
the Philippines who may have been entitled to transportation of dependents and 
household effects under laws governing their initial assignment to duty in the 
Philippines, by transfer from such agency to the Veterans Administration. 

4. Military personnel discharged in the Philippines and appointed by the 
Veterans’ Administration for duty at Manila, Philippine Islands. 

5. Is it prerequisite, under any of the Acts aforementioned, that transporta- 
tion for dependents and household effects shall have been authorized at the 
time of the initial appointment or assignment to duty of the civilian employee 
or military personnel to his post of duty outside the continental limits of the 
United States, or may such transportation be authorized at any time during the 
contract of employment or service provided the person employed, when originally 
assigned to duty overseas was entitled to transportation for his dependents and 
household effects to his place of duty overseas? 

6. If the person recruited by the Veterans’ Administration for employment at 
Manila, Philippine Islands, is entitled to transportation for dependents and 
household effects under any of the Acts aforementioned, is there authority for 
payment of such expenses out of Veterans’ Administration appropriations subject 
to reimbursement from the appropriations of the Department chargeable 
therewith? 

In your consideration of the above questions, it is desired to emphasize the 
fact that since transportation to the Philippines of dependents and household 
effects of civilian employees and of military personnel, with certain exceptions, 
was prohibited prior to May 1, 1946, if any change in the status of such civilian 
employees or military personnel ‘during the period their rights thereto were 
suspended by reason of this prohibition, or within a reasonable time thereafter, 
is allowed to affect their rights, the appointments made by the Veterans’ Ad- 
ministration for duty at Manila, Philippine Islands, will result in hardship to 
such civilian employees and military personnel although they were effected at 
substantial savings to the United States Government. 

Your decision of September 19, 1946 and the resubmission thereon dated 
September 26, 1946 may have a bearing on the question here submitted. 

As there are numerous cases pending in which this question has arisen, an 
early reply will be appreciated. 


Section 7 of the act of August 2, 1946, Public Law 600, 60 Stat. 808, 
provides as follows: 


The appropriations for the departments shall be available, in accordance with 
regulations prescribed by the President, for expenses of travel of new appointees, 
expenses of transportation of their immediate families and expenses of trans- 
portation of their household goods and personal effects from places of actual 
residence at time of appointment to places of employment outside continental 
United States, and for such expenses on return of employees from their posts of 
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duty outside continental United States to the places of their actual residence at 
time of assignment to duty outside the United States: Provided, That such ex- 
penses shall not be allowed new appointees unless and until the person selected 
for appointment shall agree in writing to remain in the Government service for 
the twelve months following his appointment, unless separated for reasons be- 
yond his control. In case of a violation of such agreement any moneys expended 
by the United States on account of such travel and transporation shall be con- 
sidered as a debt due by the individual concerned to the United States. This 
section shall not apply to appropriations for the Foreign Service, State 
Department. 


In the referred-to decisions of October 18, 1943, 23 Comp. Gen. 280, 
January 3, 1946, 25 id. 480, and March 26, 1946, 25 id. 673, to the Secre- 
tary of War and to the Secretary of the Navy, it was held that the 
application of the somewhat similar statutes there involved was not 
limited to cases where the original transportation to duty station out- 
side the United States was under the said statutes but that, irrespective 
of their prior affiliation, if, at the time of their employment, the 
Government was obligated to return them to the United States, they 
might be furnished return transportation to this country upon ter- 
mination of their employment with the Department, at its expense. 
That is to say, while the statutory provision for the return trans- 
portation was coupled with authority to pay the cost of transportation 
for the outward journey, in order to limit the right of return to those 
persons who went out at Government expense with contemplation of 
return upon completion of the involved project, it was not considered 
material to that purpose whether the employee who was being returned 
originally was taken to the work site under the particular statutory 
provision, and that, “since no such apparently purposeless limitation 
was expressly stated,” it would not be implied. The last-mentioned 
decisions (25 Comp. Gen. 480, 673) held, also, that the Navy Depart- 
ment could transport to a foreign station the dependents of an’ em- 
ployee who was transferred to the Navy Department from some other 
Federal agency in a foreign country without his first returning to the 
United States. 

Since the nature of the authorization contemplated by the several 
acts affecting the War and Navy Departments does not differ in any 
essential respect from that contained in section 7 of the act of August 2, 
1946, no reason is apparent why the rationale of the referred-to de- 
cisions in that connection should not apply with equal force to the 
present matter. Accordingly, in the light of the factual circumstances 
presented, in cases where the involved transfer is made primarily for 
the benefit or convenience of the Government (except where such 
action is foreclosed by specific statutory or regulatory inhibition 
enacted or promulgated in that connection), this office would not be 
required to object to the transportation of the immediate families and 
effects of employees referred to in your letter from the United States 
to the Philippine Islands at the expense of the Veterans’ Administra- 
tion, the same as in the case of new appointees otherwise entitled to 
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the benefits of the provisions of section 7 of the statute, supra, and 
subject to the limitations therein prescribed, if, at the time of their 
employment (or thereafter), they would have been entitled to such 
transportation had they continued in the agency in which employed, 
enlisted, or commissioned. Of course, there would be no authority to 
charge the expenses of transporting the families and effects of the in- 
volved employees to appropriations of other departments after their 
transfer to the Veterans’ Administration. 
The questions presented are answered accordingly. 





(B-60150) 
TRANSPORTATION OF DEPENDENTS—TIME LIMITATION 


Where the immediate family of a transferred employee began travel to the new 
station within the six-month period prescribed by section 2, part II, of 
Executive Order No. 9587 within which the transportation authorized by 
section 201 (a) of the Independent Offices Appropriation Act, 1946, must 
begin, the transportation expenses may be paid even though, due to a stop- 
over en route for several months because of the unavailability of living 
accommodations at the new station, the travel was not completed until after 
expiration of the six-month period; and it is immaterial that tickets for 
Spmapretanien from the stop-over point were not purchased within such 
period. 


Comptroller General Warren to F. W. Kelsey, Veterans’ Administration, Novem- 
ber 6, 1946: 


There has been considered your letter of August 20, 1946, as follows: 


There is transmitted herewith voucher in the amount of $44.70, in favor of 
Nevill M. Joyner, a Rating Specialist of this Administration, which represents 
a claim for travel expenses involving the payment of rail fare incurred in the 
transportation of his wife and son from Columbus, Ohio to Washington, D. C. 
in accordance with the provisions of Executive Order #9587 (Part II Sec. 2). 

Information furnished by the payee in attached letter dated July 23, 1946, 
submitted in support of his claim, indicates that he was not informed of the 
necessity for an extension of time if the travel of his immediate family was not 
performed in accordance with provisions of the Executive Order. 

Travel Order #BCB-2-113, dated August 31, 1945, also attached, authorized 
payment of expenses of transportation of the immediate family as defined in 
All Station Letter of August 14, 1945, which in effect was notice to the individual 
traveler inasmuch as it incorporated all of the provisions of the Executive Order 
incident to travel of an employee’s immediate family. 

Dr. Joyner transported his family on November 3, 1945 by automobile, at ne 
additional expense to the Government, from his old official station Minneapolis, 
Minn. to Columbus, Ohio where, due to circumstances as outlined in his letter, 
they remained until June 4, 1946, before proceeding to Washington, D. C. his 
new official station. Reimbursement for the employee’s travel was paid by check 
drawn on Voucher No. 804754 dated November 27, 1945, account of G. F. Allen, 
Symbol 100-3225. 

The question is raised as to the intent of Executive Order #9587 with respect 
to the provision contained in that order that “No payment shall be authorized 
hereunder in the event transportation of the immediate family does not begin 
within six months of the effective date of the transfer of the officer or employee.” 
If this provision contemplates that the travel must begin prior to the expiration 
of the six month period and continue without break to the authorized destination, 
Dr. Joyner’s explanation as to the failure of his family to complete the transfer 
ee ae six month period is not sufficient justification to allow payment of 
the claim. 
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Since transportation of the immediate family to the employee’s new official 
station, Washington, D. C., actually did begin within the six months period as 
required by the Executive Order, this case is submitted for your consideration 
and advice as to whether voucher representing the expenses incurred subsequent 
to the expiration of the six months period in completion of the family’s travel 
may properly be certified for payment. 


By travel order No. BCB-2-113, dated August 31, 1945, the transfer 
of the employee’s official station was directed, effective September 1, 
1945, from Minneapolis, Minnesota, to Washington, D. C., the report- 
ing time at his new official station to be upon the completion of a 
temporary detail, restricted by the travel order to a maximum of 60 
days, at Fargo, North Dakota. The order also specifically authorized 
payment of expenses of transportation of the employee’s immediate 
family from Minneapolis, Minnesota, to Washington, D. C.; and the 
record shows that, while the transfer began in November 1945, it was 
not completed until June 1946, with the railway tickets for the travel 
from Columbus, Ohio (stop-over point), to Washington, D. C., having 
been purchased on June 4, 1946, or, in other words, more than six 
months subsequent to the effective date of the employee’s transfer. 

By way of explanation for the failure of his family to complete the 
transfer within the six months’ period, the employee submits a written 
statement, dated July 23, 1946, from which it would appear that while 
both the completion of the school year at Columbus, Ohio, where his 
15-year-old son was enrolled, and his own extended temporary duty 
away from Washington, D. C., during the period September 1, 1945, 
to March 27, 1946, were contributing factors, the primary reason the 
transfer of his family to his new official station was not completed until 
June 1946 was the impossibility of obtaining adequate living accommo- 
dations at his new headquarters. 

Section 201 (a) of the Independent Offices Appropriation Act, 1946, 
59 Stat. 106, 131, provides: 

Appropriations for the fiscal year 1946 available for expenses of travel of 
civilian officers and employees of the executive departments and independent 
establishments shall be available also for expenses of travel by them including 
expenses of transportation of their immediate families in accordance with regula- 
tions prescribed by the President, on transfer from one official station to another 
for permanent duty when authorized by the head of the department or estab- 
lishment concerned in the order directing such transfer: Provided, That such 
expenses shall not be allowed for any transfer effected for the convenience of 
any officer or employee. 

Section 2, part II, of Executive Order No. 9587, dated July 6, 1945, 
containing the regulations issued by the President under the above 
statute, provides as follows: 

The transportation of the immediate family of an officer or employee shall be 
subject to those provisions of the Standardized Government Travel Regulations 
which relate to transportation. The cost to the Government shall not exceed the 
cost of transportation by the most economical route between the last official station 
and the new official station. No payments shall be authorized hereunder in the 
event transportation of the immediate family does not begin within six months 


of the effective date of the transfer of the officer or employee, unless an extension 
of time is specifically granted by the head of the agency concerned. 
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While the statutory provision does not specify a time limit within 
which the employee’s family must begin the transfer to his new official 
station, the President’s regulation, supra, by its express terms, con- 
fines the right to reimbursement of expenses of transportation of an 
employee’s immediate family to those instances where the transporta- 
tion begins “within six months of the effective date of the transfer of 
the officer or employee,” unless an extension of time be “specifically 
granted by the head of the agency concerned.” However, the Execu- 
tive order is silent as to the time within which the travel must be com- 
pleted, and there is nothing contained therein which expressly would 
preclude the Government from paying such transportation costs where 
the travel actually begins prior to the expiration of the specified time 
limit but is not completed until subsequent to the expiration thereof. 
Nor is there any legal basis for considering the provisions of the Execu- 
tive order as having been violated where the family, although having 
begun the travel within the required six months’ period, stops en route 
for a reasonable time and for good reason—here because of the un- 
availability, at the time, of adequate living accommodations at the 
employee’s new headquarters—before proceeding to the new station. 
Moreover, it would appear to be immaterial whether the expenditure 
for the journey from the stop-over point to the new station be made 
before or after the expiration of the above-mentioned time limit. 

It is noted that while the employee makes claim for use by his family 
of first-class and Pullman accommodations, he has failed to furnish 
receipts in support of his allegation. However, by way of explanation, 
he states on the submitted voucher that the “Stubs from train tickets 
were not retained.” In that connection, you are advised that in the 
absence of receipts, or a statement from an official of the railway com- 
pany concerning their use of first-class and Pullman accommodations 
between Columbus and Washington, or the furnishing of other accept- 
able secondary evidence, there is no authority of law to allow reim- 
bursement in excess of coach fare for the travel performed. 

In the light of the above, the voucher may not be certified for pay- 
ment in an amount in excess of $24.80, that amount representing the 
cost of coach fare for two persons for travel from Columbus, Ohio, 
to Washington, D. C. 

The voucher and supporting papers are returned herewith. 


(B-60799) 


PERSONAL SERVICES—PROTECTION OF SURPLUS PROPERTY—APPLI- 
CABILITY OF DETECTIVE EMPLOYMENT PROHIBITION 


A subcontract with a detective agency for protective armed guard and watchman 
services entered into by a cost-plus-a-fixed-fee contractor performing ware- 
housing services in connection with the disposal of surplus property does not 
constitute a hiring or direct employment by the Government of the services of 
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the agency or its employees in contravention of the prohibition in the act of 
March 8, 1898, against the employment by the Government of employees of 
the Pinkerton Detective Agency or a similar agency, so as to preclude re- 
imbursement of the cost of such services to the contractor. 

Provided it be determined by the War Assets Administration, pursuant to the 
provisions of the Third Deficiency Appropriation Act, 1946, that the procure- 
ment of watchman and armed guard services is necessary in connection with 
the care, handling, and disposition of surplus property, such services may be 
procured by direct contract with protective agencies, as distinguished from 
detective agencies as to which would apply the prohibition in the act of 
March 3, 1893, against the employment by the Government of employees of 
the Pinkerton Detective Agency or similar agency. 

The prohibition in the act of March 3, 1893, against the employment by the Gov- 
ernment of employees of the Pinkerton Detective Agency or similar agency 
operates with respect to the employment of such employees regardless of 
the character of service to be performed, and it is not material that the 
services of said agencies are not to be of a detective or investigative nature 
but would involve the furnishing of guards and watchmen for the protection 
of Government property. 


Comptroller General Warren to the Administrator, War Assets Administration, 
November 6, 1946: 


Reference is made to your letter of September 19, 1946, as follows: 


The Reconstruction Finance Corporation and the War Assets Corporation 
heretofore entered into cost reimbursable-contracts with warehouse operators 
whereby these contractors are responsible for the care and preservation of 
Government surplus property. In order adequately to provide such protection, 
armed guard and watchman service subcontracts were entered into by these 
warehouse operators with certain specially qualified firms including the Pinkerton 
Detective Agency. . 

These contracts and subcontracts which were entered into by Reconstruction 
Finance Corporation and War Asssets Corporation were transferred by operation 
of law, pursuant to Executive Order No. 9689 (11 F. R. 1265), to this Admin- 
istration effective March 25, 1946 and the question thus presented involves the 
application of the Act of March 38, 1898, 27 Stat. 591 (5 U. S. C. 58), which 
provides as follows: 

“No employee of the Pinkerton Detective Agency, or similar agency, shall be 
employed in any Government service or by any office of the District of Columbia.” 

It is submitted that this legislation was intended to preclude the use by the 
Government of detectives and that there was no intention to prohibit the Govern- 
ment from engaging the services of armed guards for the purpose of protecting 
Government property. In this connection, your attention is invited to 34 
Op. Atty. Gen. 241 wherein reference was made to a proposed bill which would 
have prohibited officers of the Government from contracting with firms who employ 
Pinkerton detectives or any other association of men as armed guards but which 
was replaced by a bill which became the above-quoted Act of 1893. The implica- 
tion thus raised is that Congress expressed its intention to permit the Govern- 
ment’s contracting with firms which employ armed guard services as distinguished 
from detective services. 

The services performed by Pinkerton in the instant cases were neither in- 
vestigative nor detective in any respect. The express terms of the subcontracts 
provide only for “protective guard and watchman services” and contain no pro- 
vision, express or implied, for the performance of detective or investigative 
services. Moreover, our Compliance Enforcement Division, which is adequately 
staffed with qualified personnel, performs investigative services whenever the 
need arises. 

There are some instances where this Administration, itself, operates its ware- 
house or storage points, and circumstances such as those above related, are 
present. In this connection, your attention is invited to B-32894, dated March 
29, 1943, wherein it was held that your office would interpose no objection to the 
procurement, by the Office of Price Administration, of armed guard services 
for the protection of ration coupons. It was pointed out in that case that the 
subject Act of 1898 relates primarily to detective agencies and would not 


necessarily be for application to a protective agency not engaged in detective 
work. 
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In view of the foregoing circumstances, your decision is requested as to the 
following questions: 

(1) Whether the General Accounting Office would be required to object to 
otherwise proper disbursements made by War Assets Administration to reimburse 
a cost-plus-fixed-fee-contractor under a contract transferred to War Assets Ad- 
ministration by Executive Order 9689, or under a War Assets Administration 
contract, for costs incurred subsequent to June 30, 1946, under a subcontract 
with the Pinkerton Detective Agency or similar agencies for protective guard 
and watchman services; 

(2) Whether this Administration may contract directly with protective agen- 
cies as distinguished from detective agencies to provide watchman and armed 
guard services necessary for the protection of Government property; and 

(3) Whether the War Assets Administration may contract directly [with] 
the Pinkerton Detective Agency or similar agencies for such services, since 
the Pinkerton Detective Agency will not in fact be called upca nor permitted 
to engage in detective work under either direct contracts or subcontracts, but 
rather is restricted to the use of guards and watchmen in protecting Government- 


owned property. 

In the opinion of the Attorney General cited in your letter (34 
Op. Atty. Gen. 241), construing the act of March 3, 1893, 27 Stat. 591, 
the legislative history of the statute was reviewed and upon the basis 
thereof—particularly the fact that, in the consideration of the measure, 
the Congress had rejected provisions which would have made un- 
lawful Government contracts with those who employed detectives of 
the Pinkerton agency or similar agencies—it was concluded that the 
provisions thereof apply only to those “directly employed” by the 
Government. Where a subcontract is entered into with an independent 
contractor of the United States, the Government is in nowise a party 
to the agreement nor is there created any privity of contract between 
the subcontractor and the United States. Kellogg v. United States, 
74 U. S. 361; H. Herfurth, Jr., Inc. v. United States, 89 C. Cls. 122. 
Therefore, where the services of the Pinkerton Detective Agency 
or a similar agency are obtained under a subcontract with a cost re- 
imbursable contractor of your Administration, there does not result 
a hiring or direct employment by the Government of the services of 
said agencies or their employees in contravention of the 1893 statute. 
Accordingly, question (1) is answered in the negative. 

By section 11 (d) of the Surplus Property Act of 1944, 58 Stat. 
765, 770, the War Assets Administration is charged with responsibility 
for the care and handling of property declared surplus to it pending 
the disposition of such property, and the provisions of the Third 
Deficiency Appropriation Act, 1946, Public Law No. 521, approved 
July 23, 1946, 60 Stat. 607, expressly authorize the— 

* * * temporary (not in excess of one year) or intermittent services of 
experts or consultants or organizations thereof * * * by contract or other- 
wise, without regard to the civil-service and classification laws * * * pro- 
curement of supplies, equipment; reports and services in connection with the 
care, handling, and disposition of surplus property without regard to the provi- 


sions of section 3709 of the Revised Statutes (41 U. S.C. 5) upon determination by 


the Administrator or by any official Gonjensteg by him for this purpose that such 
method of procurement is necessary * 
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In view thereof, and if it be administratively determined to be 
necessary to obtain watchman and armed guard services in connection 
with the “care, handling, and disposition of surplus property,” I have 
to advise, in answer to question (2), that no objection will be inter- 
posed by this office to the procurement of such services by direct con- 
tract with protective agencies as distinguished from detective agencies. 
See decision of March 29, 1943, B-32894, cited in your letter. 

With reference to question (3), the terms of the act of March 3, 1893, 
are plain and unambiguous. The prohibition in the statute is against 
the employment of employees of the agency named therein or any 
similar agency, regardless of the character of service to be performed, 
and the fact that the services of said agencies are not to be of a detective 
or investigative nature is not material. See 8 Comp. Gen. 89, and the 
cases cited therein. Accordingly, said question is answered in the 
negative. 





(B-61360) 


POSTAGE STAMPS—PURCHASE PROCEDURE 


No objection will be raised with respect to a procedure for the purchase of postage 
stamps by the various Government agencies from postmasters whereby 
vouchers covering such purchases would be processed by the agency and 
checks would be issued in payment thereof for delivery to the postmaster 
at the time of actual receipt of the stamps; however, actual payment to the 
postmaster should not be made prior to the receipt of the stamps by the 
administrative office. 


Comptroller General Warren to the Postmaster General, November 6, 1946: 
I have your letter of October 16, 1946, reference 31, as follows: 


Reference is made to your decision B-57828, dated June 5, 1946, addressed to 
the Director, Bureau of the Budget, in which you held that payment of box rent 
in advance by Government Agencies is not prohibited by Section 3648 of the 
Revised Statutes. 

It has been the practice of this Department for a number of years to authorize 
postmasters to furnish postage stamps to agencies of the Federal Government 
upon submission of Voucher Form 1034 in advance of payment. These vouchers 
are processed and paid later and we have endeavored to have such payment 
made within a period of 60 days. In many instances, however, payments have 
been long delayed. Handling stamp purchases in this manner involves the use 
of considerable clerical time in post offices and some correspondence. Accord- 
ingly, a decision is requested as to whether, in harmony with the principle 
established in your decision above referred to, agencies of the Federal Govern- 
ment may be permitted to process vouchers and issue checks in payment for 
ao prior to or at the time of the actual receipt of the stamps from the post 
office. 


If your answer is in the affirmative, and Government agencies may be required 
to present checks in payment for stamps at the time of submitting their purchase 
orders, it will be of material advantage to the Postal Service and certainly will 
not increase the work of other Government Departments and Agencies. 

Your letter indicated that the only unsatisfactory aspect of the 
present arrangements for the purchase of stamps by the various 
agencies of the Federal Government is the long period of delay from 
the time of procurement of the stamps from postmasters until the 
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processing and final payment of the vouchers covering such pur- 
chases. Hence, the remedy for such situation—as to which this office 
would not object—would appear to be the adoption of a procedure 
whereby the agencies of the Federal Government would process 
vouchers covering the purchase of stamps from postmasters and 
would issue checks in payment of said vouchers, said checks to be 
retained by the agency concerned and delivered to the postmaster at 
the time of the actual receipt of the stamps from the post office. 
However, as to the delivery of checks by Federal agencies to the post- 
masters prior to the delivery of the stamps, your letter discloses no 
necessity therefor and no reason for such procedure is perceived. 
Accordingly. I am inclined to withhold approval of that part of the 
procedure which contemplates the actual payment to the postmaster 
for the stamps prior to their receipt by the administrative office, not- 
withstanding the holding in B-57828, dated June 5, 1946, 25 Comp. 
Gen. 834—referred to in your letter—in respect of the situation 
therein presented. 


(B-59843) 


ENLISTMENT ALLOWANCE—COMPUTATION OF THREE-MONTH GRACE 
PERIOD AND NINETY-DAY ACTIVE SERVICE INTERRUPTION; ETC. 


The active-service interruption of “ninety days” specified in paragraph 5 of 
section 10 of the Pay Readjustment Act of 1942 as added by section 8 of 
the Armed Forces Voluntary Recruitment Act of 1945, which is to be dis- 
regarded in determining the continuity of active Federal service for enlist- 
ment allowance computation purposes, may not be regarded as meaning 
a three-month period and, conversely, the period of “three months” specified 
in paragraph 4 of said 1942 act, as amended, within which an enlisted man 
may enlist or reenlist in the regular service after discharge and be entitled 
to enlistment allowance, may not be considered as ninety days. 

A warrant officer of the Naval Reserve who, while in an inactive duty status, 
enlisted in the Regular Navy more than three months after the date of his 
release from active duty, as distinguished from the date of discharge from 
the Naval Reserve, is not entitled to the enlistment allowance provided by 
paragraph 4 of section 10 of the Pay Readjustment Act of 1942, as amended. 

The day a Naval Reserve enlisted man in an inactive duty status necessarily com- 
menced travel in order to report for active duty the next day, as specified in 
orders recalling him to active duty, may be considered a day of active service 
to be excluded from the 90-day period of active-service interruption which, 
under section 8 of the Armed Forces Voluntary Recruitment Act of 1945, 
may be disregarded in determining the continuity of active Federal service 
for enlistment allowance computation purposes in connection with a sub- 
sequent enlistment in the Regular Navy. 


Assistant Comptroller General Yates to the Secretary of the Navy, November 7, 
1946: 

There has been considered your letter of August 6, 1946, file JAG: 
II: WG: ds L164/MM, requesting decision on certain questions pre- 
sented in a letter transmitted therewith, dated July 26, 1946, from the 
Chief of the Bureau of Supplies and Accounts, which reads, in part, 
as follows: 
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1. Certain questions have arisen in connection with payment of reenlistment 
ullowance in the case of men enlisted or reenlisted in the Regular Navy on or 
after 1 February 1945 by reason of certain language used in section 8 of the 
Voluntary Recruitment Act of 1945. The difficulties encountered result from 
the fact that paragraph 4 of section 10 of the Pay Readjustment Act of 1942, 
as originally enacted, established as a prerequisite to entitlement of enlisted men 
of the Regular Navy to the reenlistment allowance provided therein, that the 
enlisted man must reenlist within a period of three months from date of his 
discharge from the Regular Navy. The same prerequisite was set forth in the 
amendment to the fourth paragraph of section 10 of the Pay Readjustment Act 
of 1942 by section 8 of the act of September 7, 1944, which added a third proviso 
clause to the cited paragraph as initial authority for the payment of reenlistment 
allowance, under the circumstances set forth therein, to members of the Naval 
Reserve who enlisted in the Regular Navy on and after 1 October 1944, within 
three months from date of discharge from the Naval Reserve. Section 10 of the 
Pay Readjustment Act of 1942 was further amended by section 8 of the Armed 
Forces Voluntary Recruitment Act of 1945, approved October 6, 1945 (59 Stat. 
541), by inserting a new paragraph applicable in determining eligibility for, and 
computation of amount payable as, reenlistment allowance in the case of persons 
enlisted or reenlisted in the Regular Navy on or after 1 February 1945. * 

s o . = 7 . os 


5. The primary purpose of the language included in the last two sentences 
of section 8 of the act of October 6, 1945, was to preserve and broaden existing 
right to reenlistment allowance in the case of enlisted men whe enlisted or 
reenlisted in the Regular Navy within 3 months of actual discharge from the 
Regular Navy or Naval Reserve and, in addition, to extend a similar right to 
reenlistment allowance to persons who enlisted or reenlisted in the Regular 
Navy within 3 months of discharge or termination of active duty status as an 
enlisted man or as an officer (permanent or temporary) in the Naval Reserve, 
Marine Corps, Marine Corps Reserve, Coast Guard and Coast Guard Reserve. 

°6. The following examples are illustrative of actual cases pending before this 
Bureau, and it is requested that the Comptroller General determine the enlist- 
ment allowance payable in each case: 

(a) Man enlisted in the Naval Reserve on 6 October 1940, immediately placed 
on active duty, discharged on 5 October 1945, and reenlisted for a period of 4 
years on 5 January 1946, within 3 months of date of last discharge: 


Ra 5 iste igi ee ssi nti lees. 26 days 

i Bi ira a ak sarah ccte Leenbitith at hesbinie isin 80 days 

i teh se itch beable ean agile 31 days 
ee I aati lianas tease thle bhaineann 4 days 

‘ Period, 91 calendar days during which man was not a member of the Naval 
orces. 


(b) Man enlisted 2 February 1942 in the Naval Reserve, was immediately 
placed on active duty, discharged 1 February 1946 [day of active Federal 
service], enlisted in the Regular Navy on 3 May 1946 [day of active Federal 
service] : 


ani sd i tele escienes 27 days 
Shin Riis aia illite ida Bl Rempel 81 days 
Aid 5 Bir ati ti ecin ch tani elle a wtitaeln wits emvlennhitk invita 30 days 
ON I Gi at crac isch dtl tka ma bith pbk hire inet batiiewi 2 days 


Total of 90 days during which man was not a member of the Naval Forces. 


If the period of 90 days, and not 3 months, is the gauge of entitlement to 
reenlistment allowance, the man in case (a) would not be entitled to reenlistment 
allowance, and would not be entitled to initial cash clothing allowance, whereas 
the man in case (b) would be entitled to reenlistment allowance, and would be 
entitled to initial cash clothing allowance. 

7. In case the stated period of 90 days is applicable in determining eligibility 
for enlistment allowance retroactive to date of last payment of such allowance, 
it would serve to deprive certain members of the Regular Navy of the right to 
reenlistment allowance under the following circumstances: 

(a) Man reenlisted in the Regular Navy for 4 years on 5 May 1934, discharged 
on 4 May 1938, and reenlisted for 4 years on 4 August 1938, within 3 months of 
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date of last discharge, although he was out of the service a total of 91 calendar 
days: 


TI aero es Se 27 days 
Oi aan he esse epee cond ie as ingen peli anette a enor Seika 30 days 
Pe ME Fa adi agin ctrl el cies eeepc bettnctenicle 31 days 
ee EI a ice teal ninendend meennipelinadreveineretencre teil inninn tiple Metal 3 days 

I io incl canbe SLi eth ei eth lala dott atteraicihs aawabhtedheetsldlaal beni 91 days 


Payment of reenlistment allowance was suspended at time of reenlistment. 
Man was appointed a temporary warrant officer on 4 January 1942, and served in 
warrant or commissioned status until 31 December 1945, on which date he 
reverted to enlisted status, was discharged the same date, and reenlisted on 31 
March 1946. If the 3 months period applies, he will be entitled, under reference 
(e) [25 Comp. Gen. 543], to reenlistment allowance based on net active service 
from 5 May 1934 to 4 May 1938, and from 4 August 1938 to 31 December 1945, a 
total of $550. However, if the 90 day provision is applied retroactively to the 
period intervening between enlistments this man will be entitled only to reenlist- 
ment allowance of $350 computed on the basis of active Federal service from 4 
August 1938 to 31 December 1945. 

(b) Man enlisted in the Naval Reserve on 10 August 1941, was immediately 
placed on active duty, enlistment terminated on 15 January 1942 for purpose of 
accepting permanent appointment as Carpenter USNR, on 16 January 1942, and 
was released from active duty effective at midnight on 2 January 1946. Man 
enlisted in the Regular Navy on 8 April 1946, which automatically terminated 
his appointment as an officer of the Naval Reserve as of 2 April 1946. The con- 
tinuity of his active Federal service was interrupted not more than 90 days 
[1/3-1/31/46, 29 days; 2/1-2/28/46, 28 days; 3/1-3/31/46, 31 days; 4/1-4/2/46, 
2 days], although he did not enlist in the Regular Navy within 3 months of 
date of discharge from the Naval Reserve as an enlisted man, or within 3 months 
of date of release from active duty in officer status. If the 90 day rule is applicable 
in this type of case, which is in the minority, the individual concerned will be 
entitled to enlistment allowance based on service as an officer and enlisted man 
from 10 August 1941 to 2 January 1946. 

(c) Man entered the Naval Reserve as a Selective Service Volunteer on 15 
March 1943, and served continuously on active duty until 1 September 1948, on 
which date he was released from active duty for a specific period, with the under- 
standing that he would accept employment at a desigated War Plant. Man was 
recalled to active duty by orders dated 28 November 1943, commenced travel on 
1 December 1943, and reported on the following day to designated place for active 
duty. The period of interruption of active Federal service during current en- 
listment while man was in a non-pay status was 90 days [9/2-9/30/43, 29 days; 
10/1-10/81/43, 31 days; 11/1-11/30/43, 30 days]. Man was discharged on 26 
February 1946 and reenlisted on 26 May 1946, within 3 months of date of dis- 
charge, and is entitled to reenlistment allowance computed on the basis of net 
active service performed from 15 March 1948 to 1 September 1943, inclusive, and 
from 1 December 1943 to 26 February 1946. Had this man not reenlisted until 27 
May 1946, although the break in service between enlistment periods would not 
have exceeded 90 calendar days [2/27-2/28/46, 2 days; 3/1-3/31/46, 31 days; 
4/1-4/30/46, 30 days; 5/1-5/26/46, 26 days], he would [not?] have been entitled 
to reenlistment allowance on the basis of service as stated above, inasmuch as 
he did not reenlist as required by the basic provision of the statute, within 3 
months of date of actual discharge from enlisted status. 

8. In deciding on the matters presented herein, it is recommended that the Comp- 
troller General take into consideration the fact that enlisted men may be given 
an early discharge [within three months of expiration of enlistment]; that en- 
listed men of the Regular Navy have been entitled, since 1 July 1922, to enlistment 
allowance, provided they reenlist in the Regular Navy within three months of 
date of last discharge, and that they are not entitled to initial cash clothing al- 
lowance authorized by section 10 of the Pay Readjustment Act of 1942, if they 
reenlist within 3 months of date of last discharge, or if recalled to active duty 
within three months of date of release therefrom. Unless the 3 months rule is 
uniformly applied in determining continuity of service except where the active 
service status of the individual is interrupted not more than 90 days at any 
time while an enlistment contract is in effect, or is interrupted not more than 


154496—48—_22 








310 DECISIONS OF THE COMPTROLLER GENERAL 


90 days at any time while an appointment as an officer is in effect, it will cause 
many administrative difficulties in determining entitlement to other benefits or 
emoluments which accrue under other laws. 


The fourth paragraph of section 10 of the Pay Readjustment Act 
of 1942, 56 Stat. 364, as amended by section 8 of the act of September 7, 
1944, 58 Stat. 730, and the fifth paragraph of that section as added by 
section 8 of the Armed Forces Voluntary Recruitment Act of 1945, 59 
Stat. 541 (Public Law 190, approved October 6, 1945), provides as 
follows: 


An enlistment allowance equal to $50, multiplied by the number of years served 
in the enlistment period from which he has last been discharged, shall be paid to 
every honorably discharged enlisted man of the first three grades who reenlists 
within a period of three months from the date of his discharge, and an enlist- 
ment allowance of $25 multiplied by the number of years served in the enlistment 
period from which he has last been discharged, shall be paid to every honorably 
discharged enlisted man of the other grades who reenlists within a period of three 
months from the date of his discharge: Provided, That the provisions of this 
paragraph shall not affect the provisions of the Act approved August 18, 1941 
(Public Law 215, Seventy-seventh Congress) : Provided further, That during the 
present war and for six months thereafter the provisions of section 2 of the Act 
of August 18, 1941 (Public Law 215, Seventy-seventh Congress) are hereby sus- 
pended: Provided further, That an enlistment in a branch of the regular servite 
within three months from the date of discharge from any component of such 
branch, other than its Regular Establishment, after not less than one year’s 
continuous active service in such component or components immediately pre- 
ceding the date of discharge therefrom, shall be considered a reenlistment for the 
purpose of payment of the enlistment allowance provided by this section; and the 
enlistment allowance shall be computed on the basis of the number of full years’ 
continuous active service immediately preceding the discharge from such com- 
ponent. 

The amount of the enlistment allowance payable to persons enlisted or reenlisted 
in the Regular Military Establishment on or after June 1, 1945, or in the Regular 
Naval Establishment on or after February 1, 1945, shall be computed at the rate 
prescribed for enlisted men of the first three grades. For the purpose of deter- 
mining the eligibility of any person enlisted or reenlisted in the Regular Military 
Establishment on or after June 1, 1945, or in the Regular Naval Establishment on 
or after February 1, 1945, to receive the enlistment allowance, and in computing 
the amount thereof, all continuous active Federal service in the Army of the 
United States, or any component thereof (if enlisted or reenlisted in the Regular 
Military Establishment), or in the Navy, Marine Corps, or Coast Guard, or any 
reserve component thereof (if enlisted or reenlisted in the Regular Naval Estab- 
lishment), whether in enlisted grades or in commissioned, commissioned warrant, 
or warrant officer grades, shall, if honorably performed subsequent to the pay- 
ment of the last previous enlistment allowance, be credited as a period of active 
enlisted service. In determining whether active Federal service is continuous, 
any interruptions, of not more than ninety days each, between periods of such 
service shall be disregarded. 


It will be noted that the initial right to the enlistment allowance 
is predicated on there being an enlistment or reenlistment within a 
period of three months from date of discharge and the amount of the 
allowance to be paid, once the right thereto is established, is predicated 
on the number of years of continuous active Federal service, disre- 
garding interruptions of not more than ninety days each, subsequent 
to the payment of the last previous enlistment allowance. See 25 
Comp. Gen. 543. In other words, the enlistment allowance accrues 
only upon an enlistment or reenlistment in the regular service within 
a period of three months from the date of discharge and this require- 
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ment is not changed by the provision relative to disregarding inter- 
ruptions of not more than ninety days each between periods of active 
service, such ninety-day provision being for application only in de- 
termining the continuity of prior active service within the terms of 
the act, and, hence, the number of years of continuous active Federal 
service preceding the date of discharge for which payment is 
authorized, 

While it may be that the administration of such provisions for the 
payment of the enlistment allowance would be made easier if the 
three-month provision were uniformly applied both in determining 
the right to the allowance and in determining continuity of service 
for the purpose of ascertaining the number of years on which the 
allowance is to be computed, there appears no legal basis to so in- 
terpret the express terms of the statute. Even though the statute 
be regarded as ambiguous in other respects, the ninety-day period 
therein specifically provided for may not be considered as meaning 
a three-month period and, conversely, the three-month period spe- 
cifically provided for may not be considered as meaning ninety days. 
See Ash v. United States, 37 F. Supp. 464, where it was held that 
even under the rule that a statute permitting veterans to sue the 
United States for benefits of war risk insurance should be construed 
liberally in favor of the veterans, the court could not enlarge the 
rights granted by such statute by interpreting the 90-day period of 
limitations for filing suit therein provided for as meaning a three- 
month period. 

It follows that the enlisted man referred to in the example given 
in paragraph 6 (a) of the letter from the Chief of the Bureau of 
Supplies and Accounts, having enlisted within a period of three 
months from the date of his discharge, would be entitled to an enlist- 
ment allowance computed on his active service from October 6, 1940. 
On the other hand, the enlisted man referred to in paragraph 6 (b) 
would not be entitled to any enlistment allowance since he did not 
enlist within the three-month period following his discharge. 

The man referred to in paragraph 7 (a) enlisted within a period of 
three months from the date of his discharge on December 31, 1945, 
and, accordingly, he is entitled to an enlistment allowance. However, 
since there was an interruption of more than ninety days between his 
previous discharge on May 4, 1938, and his enlistment on August 4, 
1938, the allowance is to be computed only on his active service 
from the latter date, i. e., August 4, 1938. 

With respect to the case outlined in paragraph 7 (b), it appears 
that the man there involved did not enlist within three months from 
the date of his release from active duty and since the statute may 
not be regarded as contemplating an enlistment within three months 
after discharge while in an inactive duty status where such enlistment 
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is more than three months after release from active duty, but is 
more reasonably to be viewed as contemplating in such cases an en- 
listment or reenlistment in the regular service within three months 
after release from active duty in a reserve component, the man in 
question is not entitled to any enlistment allowance. See paragraph 5 
of the letter from the Bureau of Supplies and Accounts, supra. It is 
understood informally that the War Department has likewise so con- 
strued and applied the statute in similar cases arising in the Army. 
Since the man covered by the example in paragraph 7 (c) reenlisted 
within three months from the date of his discharge, he is entitled 
to an enlistment allowance. However, the question arises as to 
whether the fact that he began travel on December 1, 1943, to report 
for active duty after his release therefrom on September 1, 1943, can 
be considered as placing him on active duty on that day although he 
did not actually report for active duty until December 2. If not, 
the resultant interruption in his active service would be more than 
ninety days and the enlistment allowance would be computed only 
on his active service from December 2, 1943. While the matter is not 
free from doubt, it should be noted that under section 7 of the Naval 
Reserve Act of 1938, 52 Stat. 1176, 1177, enlisted men of the Naval 
Reserve, when employed on authorized travel to active duty, are 
entitled to active duty pay and allowances. See, also, the act of 


October 30, 1941, 55 Stat. 758. Since the man is stated to have actually 
reported for active duty on December 2 and assuming that travel 
on December 1 was necessary to enable him so to report, December 1 
may be considered as a day of active service within the purview of 
the statutory provision here in question. Accordingly, he would be 
entitled to an enlistment allowance computed on his active service 
from March 15, 1943. 


(B-61359) 


VEHICLES—ACQUISITION BY TRANSFER FROM OTHER DEPARTMENTS 
AS CONSTITUTING “PURCHASES” 


The requirement of section 16 (a) of the administrative expense statute of 
August 2, 1946, that passenger vehicles acquired by transfer from other 
departments be considered as purchases has reference to transfers in- 
volving an expenditure from appropriated funds, and, therefore, vehicles 
acquired by the Veterans’ Administration by transfer from the War and 
Navy Departments pursuant to section 102 of the Servicemen’s Readjust- 
ment Act of 1944—specifically prohibiting the reimbursement of appropria- 
tions on account of such transfers—are not required to be charged to, or 
regarded as a part of, the maximum number of vehicles authorized to be 

f eng by the Administration under the Independent Offices Appropriation 
Act, 1947. 


Comptroller General Warren to the Administrator of Veterans’ Affairs, Novem- 
ber 7, 1946: 
I have your letter of October 16, 1946, as follows: 


There is submitted for decision the question as to whether the Administrator 
of Veterans’ Affairs may employ funds which were allocated by the Independent 
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Offices Appropriation Act, 1947 (Public Law 834, 79th Congress, approved March 
28, 1946), to acquire “not to exceed 184” passenger automobiles, and in addition 
thereto may acquire such other passenger automobiles as may be needed for 
official use without a transfer of funds pursuant to section 102 of the Service- 
men’s Readjustment Act of 1944 (Public Law 346, 78th Congress). 

If the answer to the foregoing should be in the negative, the further question 
is submitted as to whether the Administrator of Veterans Affairs is restricted 
in the expenditure of such funds to a total of 184 passenger automobiles 
(whether acquired through purchase or through transfer without a transfer 
of funds), even though some of such vehicles were acquired without a trans- 
fer of funds (pursuant to section 102 to Public Law 346, 78th Congress), on 
or after July 1, 1946 but prior to August 2, 1946 (the effective date of Public 
Law 600, 79th Congress). . 

Passenger automobiles in excess of 184 have been transferred to the Veterans’ 
Administration since July 1, 1946 pursuant to section 102 of Public Law 346, 78th 
Congress. 

The Veterans’ Administration in a number of instances has requested the 
War and Navy Departments to “freeze” certain hospitals and all of the equipment 
located thereat needed to operate the same. Subject to the approval of the Fed- 
eral Board of Hospitalization and the President, it is expected that many of 
these hospitals and such equipment will be acquired during the fiscal year of 
1947, without an exchange of funds, pursuant to section 102, Public Law 346, 
78th Congress. There will be a number of passenger automobiles, including 
ambulances, transferred to the Veterans’ Administration as part of the essential 
operating equipment of such hospitals. Of course, a large number of new 
vehicles are needed at the many hospitals and the other installations of the 
Veterans’ Administration. In some cases all of the beds of the hospitals ac- 
quired by transfer as above-mentioned will be used and all of the vehicles at 
such hospitals will be needed to operate same. In other instances, only a portion 
of the beds at such hospitals will be used and only a part of the passenger auto- 
mobiles thus acquired will be needed. However, in such cases it is anticipated 
that all serviceable vehicles, other than ambulances which are needed at such 
hospitals, will be profitably used in the interest of the Government at other 
hospitals and offices of the Veterans’ Administration. 

This submission is made in view of the Independent Offices Appropriation 
Act, 1947 (Public Law 334, 79th Congress), which under the Veterans Adminis- 
tration section on page 17 states as follows: 


“Provided further, That this appropriation shall be available also * * * 
for purchase (not to exceed one hundred and eighty-four, which with the 
exception of ambulances, shall be used or surplus), maintenance, repair, and 
operation of passenger automobiles; * * *,” 


and section 407 of the Act of July 23, 1946 (Public Law 521, 79th Congress, 
entitled the “Third Deficiency Appropriation Act, 1946”), wherein the restriction 
above-mentioned in the Independent Offices Appropriation Act, 1947 to the effect 
that the 184 passenger automobiles “shall be used or surplus” was removed; 
and the Act of July 16, 1914, (38 Stat. 508; 5 U. S. C. A. 79), which provides: 


“No appropriation made in any Act shall be available for the purchase of any 
motor-propelled * * * passenger-carrying vehicle for the service of any of 
the executive departments or other Government establishments, or any branch 
of the Government service, unless specific authority is given therefor. There 
shall not be expended out of any appropriation made by Congress any sum for 
purchase, * * * of motor-propelled * * * passenger-carrying vehicles 
for any branch of the public service of the United States unless. the same is 
specifically authorized by law. * * *” [Italics added.] 


and section 16 (a) of the Act of August 2, 1946 (Public Law 600, 79th Congress), 
which amends section 5 (e) of the Act of July 16, 1914, as follows: 

“The acquisition of .* * * passenger motor vehicles by any agency by 
transfer from another department of the Government shall be considered as a 
purchase within the meaning hereof.” [Italics added. ] 

As of October 1, 1946, the Veterans Administration had acquired from the 
Army or Navy without reimbursement and was operating 24 hospitals (14,939 
beds). This number includes 7 of the 8 hospitals set forth in the list inserted 
in the record of the hearings before the subcommittee of the Committee on 
Appropriations, House of Representatives, 79th Congress, Second Session, at 
page 842, on the Independent Offices Appropriation Bill for 1947. In addition to 
these 24 hospitals, 7 other military hospitals (5050 beds) have been approved 
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for acquisition, and 5 more military and Public Health Service hospitals are 
proposed for acquisition. With each hospital acquired in the past a varying 
number of passenger-carrying vehicles has been transferred as part of the 
equipment of the hospital. In one instance, the McGuire General Hospital, 
Richmond, Virginia, the number transferred was 20. It is expected that with 
each military or naval hospital hereafter acquired, a varying number of 
passenger-carrying vehicles will likewise be transferred to the Veterans Adminis- 
tration. Vehicles, such as ambulances, passenger cars and buses, are as essential 
to the operation of a hospital as beds, operating room equipment, et cetera. 


oe * * * * * * 
Section 102 of the Servicemen’s Readjustment Act of 1944, approved 
June 22, 1944 (58 Stat. 284), cited in your letter, provides, in pertinent 
part, as follows: 


The Administrator of Veterans’ Affairs and the Secretary of War and Secretary 
of the Navy are hereby granted authority to enter into agreements and contracts 
for the mutual use or exchange of use of hospital and domiciliary facilities, and 
such supplies, equipment, and material as may be needed to operate properly 
such facilities, or for the transfer, without reimbursement of appropriations, of 
facilities, supplies, equipment, or material necessary and proper for authorized 
eare for veterans * * *. [Italics supplied.] 


Section 5 of the act of July 16, 1914, 5 U.S. C. 78, was amended 
by section 16 (a) of Public Law 600, approved August 2, 1946, 60 
Stat. 810, 811, to read as follows: 

Szo, 5. (a) Unless specifically authorized by the appropriation concerned or 
other law, no appropriation shall be expended to purchase or hire passenger 


motor vehicles for any branch of the Government other than those for the use 
of the President of the United States, the secretaries to the President, or the 


heads of the executive departments enumerated in 5 U. S. C. 1. 
. 


. 7 . o cs e 
(e) The acquisition of aircraft or passenger motor vehicles by any agency 


by transfer from another department of the Government shall be considered as 
a purchase within the meaning hereof. 

By its plain terms the foregoing provision of law circumscribes 
expenditures for the “purchase” of passenger motor vehicles and, 
therefore, represents a limitation upon the use of appropriated funds. 
Hence, it follows that the requirement of section 5 (e) thereof—that 
transfers of passenger motor vehicles from other departments of the 
Government be considered as purchases—refers to those transfers of 
vehicles which involve an expenditure from appropriated funds. 
Since the transfer of vehicles to your Administration by virtue of the 
authority contained in section 102 of the Servicemen’s Readjustment 
Act of 1944, supra, does not involve an expenditure of appropriated 
funds—in fact, payment therefor specifically is prohibited—I am of 
the opinion that the vehicles so transferred are not required to be 
charged to, or regarded as a part of, the 184 passenger automobiles 
authorized to be purchased under the current appropriation for your 
Administration. 

Accordingly, and in specific answer to the question presented in the 
first paragraph of your letter, I have to advise that funds may be 
expended from said appropriation for the purchase of not to exceed 
184 passenger automobiles without regard to such other automobiles 
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as may be acquired by your Administration, without a transfer of 
funds, under authority of section 102 of the act of June 22, 1944, supra. 

























(B-61421) 


APPOINTMENTS—INITIAL SALARY RATES, ETC.—PERSONS WHO PRE- 
VIOUSLY LOST OPPORTUNITY FOR APPOINTMENT BY REASON OF 
MILITARY SERVICE 


In the case of a person on a list of eligibles for appointment in the Postal Service 
in whose stead, because of his being in military service, another person not 
on the list was temporarily appointed, thé date of appointment in connection 
with subsequent employment, for purposes of determining rate of compensa- 
tion and seniority rights, may be held to be that of the temporary appoint- 
ment, in consonance with the act of July 31, 1946, fixing the constructive 
date of appointment of appointees, who previously lost opportunity for ap- 
pointment from a list of eligibles because of being in military service, as 
the earliest date of appointment of an eligible standing lower “on the same 
list.” 


Comptroller General Warren to the Postmaster General, November 7, 1946: 


There has been considered your letter of October 18, 1946, reference 
15, as follows: 





The act of July 31, 1946, Public Law 577, provides a method whereby employees 
in the Government service who are given a classified status upon their return from 
the armed forces on the basis of their having acquired eligibility prior to enter- 
ing the armed forces, may for salary purposes have their seniority antedated to 
the date that some appointed lower on the register acquired a classified status. 
As set out in report No. 2433 which accompanied H. R. 6903 (Public Law 577), 
it was the apparent intent of Congress to provide a legal means whereby em- 
ployees in the Government service who lost an opportunity to secure a probational 
appointment because of their absence in the armed forces, to obtain all of the 
benefits that would have accrued to them had they not been absent with the 
military forces. The use of the term under paragraph 2 of section 1 of Public 
Law 577, “* * * or regulations of the Civil Service Commission covering 
similar situations in which an eligible lost opportunity for probational appoint- 
ment because of military service during World War II, was certified for proba- 
tional appointment to such position, and, subsequently, was given such ap- 
pointment, * * *” would indicate that the committee had this in mind at 
the time H. R. 6903 was proposed. In view of this am I correct in extending the 
benefits of Public Law 577 to those employees who, following their discharge from 
the armed forces, were employed in the postal service and given a classified status 
by the Civil Service Commission because of their having established an eligibility 
for such classification prior to their entrance in these armed forces notwithstand- 
ing that no eligible with a lower rating was selected from the same register while 
the employee given the classified status was with the armed forces? 

For example, at one of our post offices John Voe, an applicant for a position 
as rural carrier, was given an examination by the Civil Service Commission in 
1942 and became eligible for an appointment to that position. On January 11, 
1943, John Doe was reached for appointment to the position of classified rural 
carrier. However, he had been drafted into the Army and could not be ap- 
pointed. A temporary carrier not selected from this register was appointed 
to serve this route for the duration of the war. On October 1, 1945, following his 
discharge from the Army, John Doe was appointed to the position of rural 
carrier and given a classified status with the permission of the Civil Service Com- 
mission. It would appear from the intent of Public Law 577 that, notwith- 
standing that no appointment was made of anyone standing lower on the eligible 
register, that John Doe is fully entitled to the benefits of Public Law 577 and for 
pay purposes should have his seniority antedated to January 11, 1943. 






















316 DECISIONS OF THE COMPTROLLER GENERAL 


Public Law 577, approved July 31, 1946, 60 Stat. 749, is entitled, 
“AN ACT To provide benefits for certain employees of the United 
States who are veterans of World War II and lost opportunity for pro- 
bational civil-service appointments by reason of their service in the 
armed forces of the United States,” and provides as follows: 


That (a) any person— 

(1) whose name appeared on any list of eligibles either (A) at any time 
between May 1, 1940, and March 16, 1942, with respect to a position the rate of 
compensation of which is determined by the Classification Act of 1923, as 
amended, an Act entitled “An Act to adjust the compensation of certain 
employees in the Customs Service”, approved May 29, 1928, as amended, or 
the second paragraph of section 24 of the Immigration Act of 1917, as 
amended, or (B) at any time between May 1, 1940, and October 23, 1943, 
with respect to a position in the field service of the Post Office Department, 
or (C) at any time between May 1, 1940, and the effective date of this Act, 
with respect to positions of officers and members of the Metropolitan Police 
or of the Fire Department of the District of Columbia, and officers and 
members of the United States Park Police and the White House Police; and 

(2) who, pursuant to Executive Order Numbered 9538, dated April 13, 
1945, or regulations of the Civil Service Commission covering similar situ- 
ations in which an eligible lost opportunity for probational appointment be- 
cause of military service during World War II, was certified for probational 
appointment to such position, and, subsequently, was given such appointment, 


shall, for the purpose of (A) determining his rate of compensation and (B) 
his senority rights in the postal field service, be held to have been appointed 
to such position as of the earliest date on which an eligible standing lower on 
the same list of eligibles received a probational appointment therefrom: Provided, 
however, That no regular employee in the postal field service shall be reduced to 
substitute status by reason of the enactment of this Act. 

(b) No person shall be entitled to the benefits of this section who has re- 
enlisted after June 1, 1945, in the Regular Military Establishment or after 
February 1, 1945, in the Regular Naval Establishment. 

Sec. 2. No person shall, by reason of the enactment of this Act, be entitled to 
any compensation for any period prior to the effective date of this Act. 

Seo. 3. This Act shall take effect on the first day of the calendar month fol- 
lowing the calendar month in which it is enacted. 


The Committee on Civil Service, House of Representatives, in House 
Report No. 2433, 79th Congress, 2d session, accompanying H. R. 
6903, which became the present enactment, stated in material part: 


The purpose of H. R. 6903 is to provide benefits for certain employees of the 
United States who are veterans of World War II and who lost opportunity for 
probational civil-service appointments by reason of their service in the armed 
forces of the United States. 

The bill, in general, applies to groups of Federal employees who are covered 
by laws which provide for salary ranges administered under periodic-increase 
programs. That is, new employees enter at the minimum rate of the estab- 
lished range of pay, and with satisfactory service receive salary increments 
periodically, usually once a year, or, in the higher grades under the Classification 
Act, once every 18 months. These groups include clerks, carriers, and other 
groups in the postal service; immigration inspectors; customs clerks; employees 
subject to the Classification Act of 1928, as amended; policemen and firemen 
in the municipal government of the District of Columbia; White House Police; 
and United States Park Police. 

Within these groups, the employees affected are those who, between dates 
when probational appointments were being made (prior to the war-service 
regulations of the Civil Service Commission), were on civil-service lists and 
eligible for probational appointment. In many instances, in the course of making 
appointments from these lists, their names were reached, but because they were 
in the military service at that time, they were not available for civilian employ- 
ment. Consequently, their names were passed over and eligibles with lower 
ratings were selected and appointed. 
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Under such circumstances, the veteran, after discharge from the armed forces 
under honorable conditions, has the right, under Executive Order No. 9538, April 
13, 1945 (now superseded by Executive Order No. 9733, June 4, 1946), to request 
the Civil Service Commission to restore his eligibility and certify him for pro- 
bational appointment. When he meets the conditions of the Executive order, 
and makes such request within the time specified in the order, the Commission 
certifies his current eligibility, and he may then be appointed by the head of the 
department or agency. 

When he is so appointed, however, a veteran to whom H. R. 6903 applies enters 
the service at the minimum rate of a range of pay established by law for the 
position. Unless a veteran were actually employed in a civilian position which 
he left to enter the armed forces, there is no way under existing law whereby 
he can be given credit for his military service toward periodic pay increases. 
It is one of the purposes of H. R. 6903 to provide a way to do this. 

The situation in this respect is briefly this: The lower eligible, who was ap- 
pointed to a position which the veteran would have secured had he not been 
in the military service, has been receiving periodic pay increases by virtue of 
his civilian service. The veteran, upon his return, upon taking advantage of 
the opportunity to recapture the appointment he previously lost, desires to have 
this saJary computed as if he had been appointed at the same time the lower 
eligible was. H. R. 6903 accomplishes this result, and puts both on the same 
plane so far as periodic pay increases are concerned. 

H. R. 6903 has another major objective. In the postal service, original ap- 
pointments are made to substitute positions. When vacancies in regular positions 
occur, the senior substitute, i. e., the one with the earliest appointment as substi- 
tute, is selected for the regular vacancy. Consequently, seniority, particularly 
the date from which seniority is computed, is an important element in deciding 
which substitute shall be appointed to the next regular vacancy. The bill pro- 
vides tnat in the case of the postal service, veterans who meet the conditions of 
the bill shall have their seniority computed from the earliest date when an 
eligible standing lower on the same list of eligibles received a probational ap- 
pointment therefrom. The effect is that the returned veteran takes his place 
on the substitute list in the same order that would have applied had he been 
able to accept appointment when first reached for appointment. So far as the 
substitute list is concerned, he does not lose seniority by virtue of his military 
service, in view of the fact that he lost an earlier chance for a substitute appoint- 
ment because of service in the armed forces. 

In order to safeguard the rights of regular employees—veterans and non- 
veterans alike—the bill provides that no regular employee shall be reduced to 
a substitute status by reason of its enactment. 


The statute expressly provides a method for determining the rate 
of compensation and seniority rights in the postal field service in 
the case of a probational appointment of a veteran whose name on 
an eligible list during the prescribed period was reached for appoint- 
ment but because of his then being in the military service an eligible 
standing lower on the same list of eligibles received a probational 
appointment. But in the case here presented there was no appoint- 
ment of an eligible standing lower on the same list of eligibles; hence, 
the case is not one expressly covered by the letter of the statute. How- 
ever, having regard for the purpose stated in the title of the act, and 
for the statements contained in the committee report quoted above, 
it reasonably appears that the primary purpose of the act was to 
place a veteran—whose name was on an eligible list during the speci- 
fied periods, but who, on account of his entrance into military service 
was not appointed to a position from that list—in a status with respect 
to compensation and seniority comparable with the status which he 
might have attained had he not entered military service. 
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Where a veteran otherwise comes within the provisions of the act, 
his right to the benefits thereof should not be defeated on the technical 
ground that the person who was appointed in his stead did not happen 
to be on the same eligible register. Accordingly, for the purpose of 
determining the rate of compensation and the seniority status of the 
veteran in the example given, he may be held to have been appointed 
to the position as of the date the temporary carrier was appointed 
to serve the route for the duration of the war. 


(B-60699) 


APPOINTMENTS—PROBATIONAL — EXCEPTED EMPLOYEES — EFFECT 


OF CIVIL SERVICE COMMISSION APPROVAL UNDER EXECUTIVE 
ORDER NO. 9259 


The Civil Service Commission’s action in approving the probational appointment 
of an excepted employee at a higher salary than that (minimum of the grade) 
at which administratively appointed—which action was taken under the 
authority of Executive Order No. 9259 to approve, retroactively, the pro- 
bational appointment of employees serving in excepted positions when 
reached for appointment from a competitive list at a lower salary rate, 
approval not previously having been obtained because reduction to such lower 
salary was not made—must be viewed as merely a validation or consumma- 
tion of the appointment as made, and not as operating to increase the salary 
retroactive to the date of appointment. 


Comptroller General Warren to A. J. McCollum, Department of Agriculture, 
November 8, 1946: 


Reference is made to your letter of August 26, 1946, your reference 
1-AJM, as follows: 


The attached Standard Form 1047, in favor of William T. Reagan, has been 
presented to me for certification as an Authorized Certifying Officer. 

Mr. Reagan served in an excepted capacity during the period April 8, 1987, 
to the close of business February 23, 1942, at which time he was receiving a 
Salary of $3400.00 per annum as an Associate Cartographic Engineer, P-3. 
On February 23, 1942, he was separated without prejudice from the position he 
held and on February 24, 1942, he received a probationary appointment to the 
same position at a salary rate of $3200.00 per annum, the entrance rate for the 
grade, on the basis of Civil Service Certificate No. M-36712, dated January 15, 
1942. Through administrative error he continued to receive salary payment at the 
rate of $3400.00 per annum from the date of his probationary appointment to the 
effective date of his military furlough on August 31, 1942, resulting in an over- 
payment of $99.25. 

Mr. Reagan was requested to submit his check in the amount of $99.25 and 
check in the amount of $100.00 was received and deposited to the credit of 
Suspense Account 12F5875.210, Special Deposits, Suspense, Department of Agri- 
culture (Collection A. A. A.), pending determination of the proper appropriation 
to be credited. 

In reply to a submission by the Secretary of Agriculture on a comparable case 
the Acting Comptroller General in decision B-55928, dated April 22, 1946, states 
in part as follows: “* * * it may be concluded that each of the employees 
mentioned in your letter, unless other action was specifically authorized by the 
Civil Service Commission upon acquiring a classified Civil Service status should 
have been appointed at the minimum salary rate of the grade to which his 
position had been allocated.” [Italics supplied.] 

On August 8, 1944, the Civil Service Commission approved the probationary 
appointment of Mr. Reagan at a salary rate of $3,400.00 per annum effective Feb- 
ruary 24, 1942 and Mr. Reagan, in the attached letter dated February 14, 1944, has 
requested refund of the $100.00 by reason of the provisions uf Executive Order 
No. 9259, dated October 26, 1942. 
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Would the approval of the Civil Service Commission, dated August 3, 1944, 
and retroactive to February 24, 1942, permit me to certify for payment the at- 
tached claim fur refund although such refund would in effect grant Mr. Reagan 
a retroactive pay increase which would appear to be in opposition to numerous 


decisions of the Comptroller General? 

It informally has been ascertained from the Civil Service Com- 
mission that said Commission’s action on August 3, 1944, with respect 
to Mr. Reagan’s appointment to be effective retroactively to February 
24, 1942, was taken under the provisions of Executive Order 9259, dated 
October 26, 1942, as follows: 

In any case in which, on or after July 1, 1941, and prior to March 16, 1942, under 
the Civil Service Act and Rules, a permanent employee serving under a duly 
authorized appointment in the executive branch of the Government without a 
classified (competitive) civil-service status, became eligible through appropriate 
open competitive civil-service examination for probational appointment to a posi- 
tion subject to the salary-advancement provisions of the act of August 1, 1941, ec. 
346, 55 Stat. 613, or Executive Order No. 8842 of August 1, 1941, at a salary lower 
than that which he was receiving, but approval of such probational appointment 
by the Civil Service Commission was not obtained because reduction to such 
lower salary was not made, the Civil Service Commission is authorized, upon 
recommendation of the employing agency, (a) to approve such probational ap- 
pointment (if made by the employing agency prior to March 16, 1942), or (b) 
to confer a classified (competitive) civil-service status on such excepted empioyee, 
retroactively, notwithstanding, in either case, that his salary was not reduced, 
except to the extent necessary to comply with the established maximum pay rate 
for the position in which such status is to be acquired. 

One of the conditions of that order is that an employee became 
eligible for appointment at a salary lower than that which he was 
receiving, but approval of such probationary appointment by the Civil 
Service Commission was not obtained because reduction to such lower 
salary was not made. 

In the instant case, the employee was appointed probationally to a 
position under the civil service laws at the minimum of the grade, 
$3,200 per annum, which is lower than the salary he was receiving; 
and although inadvertently paid at the rate of $3,400 per annum for a 
period of approximately six months thereafter, that does not alter the 
fact that his salary was reduced to the minimum of the grade at time 
of appointment. 

The Executive order, supra, authorized the Civil Service Commis- 
sion to approve retroactively the action the administrative office had 
taken in the first instance as a result of the employee’s acquired 
eligibility for a probational appointment. However, I find nothing to 
indicate an intention that said Executive order would operate to in- 
crease an employee’s salary over and above the rate at which actually 
appointed by the administrative office concerned. 

The appointment here involved conformed to the regulations of the 
Civil Service Commission set forth in Departmental Circular No. 190 
issued June 14, 1939, requiring employes to be appointed at the mini- 
mum of the grade as one of the conditions of obtaining a classified civil 
service status, and doubtless such appointment would have been ap- 
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proved at the time it was made but for the failure of the administrative 
office to take proper action tothatend. The Executive Order No. 9259, 
supra, permitted such approval when thereafter given to have effect 
retroactively. 

Accordingly, it is concluded that the effect of the action of the Civil 
Service Commission under the Executive order, in this instance, was 
merely a validation or consummation of the appointment as originally 
made by the Department and did not operate to increase the employee’s 
salary from $3,200 to $3,400, retroactive to February 24, 1942. 16 
Comp. Gen. 451, 979; 18 id. 907 ; 20 id. 267. 

The voucher (Standard Form No. 1047), which is returned herewith, 
may not be certified for payment. 


(B-61385) 


RETIREMENT—FOREIGN SERVICE—RECOMPUTATION OF ANNUITIES 
UNDER FOREIGN SERVICE ACT OF 1946 


Under section 811 (a) of the Foreign Service Act of 1946, increasing to $13,500 
the basic per annum salary limitation of $10,000 previously prescribed (22 
U. S. Code 21 (c)) on which the 5 percent retirement contribution is com- 
puted, from and after the effective date of the act, and section 1112, requiring 
that annuities be recomputed on the basis of the average basic salary not 
in excess of $13,500 received for five years preceding retirement, salary 
deductions which were currently made in accordance with the prior limitation 
are not required to be recomputed either with respect to those receiving 
annuities on the effective date of the 1946 act or those who might qualify 
for retirement within less than 5 years thereafter. 


Comptroller General Warren to the Secretary of State, November 8, 1946: 
Ihave your letter of October 18, 1946, as follows: 


Section 1112 of the Foreign Service Act of 1946 contains the following provision 
concerning persons who are receiving annuities from the Foreign Service Retire- 
ment and Disability Fund: 

“Sec. 1112. The Secretary shall cause annuities of all persons who are receiving 
annuities from the Foreign Service Retirement and Disability Fund on the 
effective date of this Act to be recomputed in accordance with the provisions of 
section 821 (a) and annuities payable to such persons shall, commencing on the 
effective date of this Act, be paid at the rates so determined, but no such recompu- 
tation or any other action taken pursuant to this Act shall operate to reduce 
the rate of the annuity received by any such person unless such person voluntarily 
elects to receive a reduced annuity as provided in section 821 (c).” 

Section 821 (a) reads as follows: 

“The annuity of a participant shall be equal to 2 per centum of his average 
basic salary, not exceeding $13,500 per annum, for the five years next preceding 
the date of his retirement multiplied by the number of years of service, not 
exceeding thirty years.” 

P a 821 (a) supersedes a provision of 22 U. S. C. 21 (e) which reads as 
‘ollows : 

“The annuity of a retired Foreign Service officer shall be equal to 2 per 
centum of his average basic salary for the ten years next preceding the date of 
retirement, multiplied by the number of years of service not exceeding thirty 
years * * 9%” 

The existing limitation on basic salaries that is used in the computation of 
this average salary is contained in 22 U.S. C. 21 (c): 
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“Five per centum of the basic salary of all Foreign Service officers eligible for 
retirement shall be contributed to the Foreign Service Retirement and Disability 
Fund . . .: Provided, That all basic salaries in excess of $10,000 per annum 
shall be treated as $10,000 

An annuitant whose salary ‘was in excess of $10,000 per annum before retire- 
ment is at present receiving an annuity computed on the basis of his salary 
over the last 10 years of service, a salary in excess of $10,000 per annum being 
treated as $10,000. In accordance with the provisions of sections 1112 and 821 
(a), his annuity will be recomputed, and a salary in excess of $13,500 per annum 
will enter into computation of the average as if it had been at the rate of $13,500 
per annum. 

In connection with the recomputation and possible increase in an annuity, 
Section 1112 does not make mention of any requirement to make contributions to 
the Fund on that portion of a salary that lies between $10,000 and $13,500 on 
which the five per cent contribution has not been made previously and which 
may enter into the computation of the average salary. However, the question 
has been raised as to whether or not such additional contributions may be required 
by construction. In a cafe in which an annuitant’s salary was in excess of 
$10,000 per annum before retirement, I should appreciate your informing me as 
to whether or not you consider it necessary that he make the five per cent contri- 
bution to the Foreign Service Retirement and Disability Fund on that portion of 
his salary that was in excess of $10,000 per annum but not in excess of $13,500 per 
annum before receiving an annuity computed in accordance with the provisions 
of section 821 (a) quoted above. 


The provision quoted in your submission from 22 U. S. C. 21 (c) is 
restated as section 81la of the Foreign Service Act of 1946, Public 
Law 724, approved August 13, 1946, 60 Stat. 1020, as follows: 

Five per centum of the basic salary of all participants shall be contributed to 
the Fund, and the Secretary of the Treasury is directed to cause such deductions 
to be made and the sums transferred on the books of the Treasury Department 
to the credit of the Fund for the payment of annuities, cash benefits, refunds, 
and allowances. 

Section 1141 of the Foreign Service Act of 1946, 60 Stat. 1040, 
further provides: 


The effective date of this Act shall be three months following the date of its 
enactment, 


While section 1112 of the Foreign Service Act of 1946, 60 Stat. 1035, 
directs the recomputation, in accordance with the provisions of said 
statute, of annuities of all persons who are receiving annuities on the 
effective date of the act, there is nothing in that statute requiring any 
additional contributions by reason of such recomputation, and as sec- 
tion 81la, which requires the 5 percent contribution to the retirement 
fund to be based upon basic salaries up to $13,500, does not become 
effective until the effective date of the act, I find no authority for 
requiring any recomputation of deductions from salaries currently 
made in accordance with the prior statute, 22 U.S.C. 21 (c), either with 
respect to those in receipt of the annuities on the effective date of the 
act or those who might qualify for retirement within less than 5 years 
after the effective date of said act. 

Accordingly, the question posed in the closing paragraph of your 
letter is answered in the negative. 
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TRAVELING EXPENSES AND TRANSPORTATION OF DEPENDENTS AND 
HOUSEHOLD EFFECTS—RETURN TO U. S. FROM OVERSEAS STATION 
The provision of section 7 of the administrative expense statute of August 2, 
1946, specifying “places of their actual residence” at time of assignment to 
duty outside the United States as the places to which the expenses of travel 
of separated employees and the expenses of transportation of their families 
and household effects may be allowed from overseas posts of duty constitutes 
a limitation on the expense to the Government, only, and does not preclude 
allowance of expenses of travel and transportation to a place within the 
United States other than such place of actual residence, provided the Govern- 

ment’s cost be no greater. 


Comptroller General Warren to the Governor, The Panama Canal, November 14, 
1946: » 

There has been considered your letter of October 19, 1946, in which 
you refer to section 7 of Public Law 600 approved August 2, 1946, 
and request decision whether in the case of employees being separated 
from the service of The Panama Canal under such circumstances as 
to entitle them to the benefits of the said section they may travel and 
have their families and household goods transported at Government 
expense when the return is to place in the continental limits of the 
United States other than the place of actual residence at the time of 
his assignment to duty in the Canal Zone. 

Section 7 of the act of August 2, 1946, Public Law 600, 60 Stat. 808, 
provides: 

Sec. 7. Appropriations for the departments shall be available, in accordance 
with regulations prescribed by the President, for expenses of travel of new ap- 
pointees, expenses of transportation of their immediate families and expenses 
of transportation of their household goods and personal effects from places of 
actual residence at time of appointment to places of employment outside conti- 
nental United States, and for such expenses on return of employees from their 
posts of duty outside continental United States to the places of their actual resi- 
dence at time of assignment to duty outside the United States: Provided, That 
such expenses shall not be allowed new appointees unless and until the person 
selected for appointment shall agree in writing to remain in the Government 
service for the twelve months following his appointment, unless separated for 
reasons beyond his control. In case of a violation of such agreement any moneys 
expended by the United States on account of such travel and transportation shall 
be considered as a debt due by the individual concerned to the United States. 


This section shall not apply to appropriations for the Foreign Service, State 
Department. 


It is noted that the provision for return of employees to this 
country at Government expense is not directly coupled with authority 
to pay the expenses of their outward journey. Also, it is immaterial 
to the purpose of such provision (repatriation) whether the separated 
employee returns to the identical place of actual residence at the time 
of assignment to foreign duty. It would seem rather that the mention 
of place of actual residence was for the purpose of fixing the maximum 
expense to the United States in that connection. Accordingly, you 
are advised that (except where such action is foreclosed by applicable 
statutory or regulatory inhibition in that connection) in cases such 
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as referred to in your letter this office would not be required to object 
to the payment of expenses, if otherwise proper, of transportation 
to a place in the United States other than the place of the employee’s 
actual residence at the time of assignment to duty in the Canal Zone 
so long as the expense to the Government in that connection is no 
greater. 





(B-51749) 


PAY—RETIRED—LONGEVITY CREDITS—INACTIVE TIME ON RETIRED 
LIST 


A Regular Army officer on the retired list for physical disability who, because 
of additional physical disability incurred while on active duty in a temporary 
higher grade, was promoted on the retired list pursuant to section 4 of the act 
of June 29, 1943, to such higher grade, with retired pay computed “as other- 
wise provided by law for officers of such higher grade,” is not entitled to 
include inactive time on the retired list—which was included for active-duty 
pay purposes—in the computation of his retired pay under the applicable 
general statutes (section 1274, Revised Statutes; section 15 of the Pay 
Readjustment Act of 1942). 


Assistant Comptroller General Yates to Col. Carl Witcher, U. S. Army, Novem- 
ber 15, 1946: 


There has been received by indorsement dated August 11, 1945, of the 
Fiscal Director, Army Service Forces, your letter of July 27, 1945, 
as follows: 


1. Attached hereto is a voucher in the amount of $700,50, covering difference 
in retired pay to Major Donald F. Carroll, O-12175 and Major John Benjamin 
Holmberg, O-8267, which is before the undersigned, a disbursing officer, for 
payment. The difference in retired pay claimed on this voucher is for longevity 
on account of inactive time on the retired list. It appears that Major Carroll was 
retired 1 April 1926, was recalled to active duty 12 January 1942 and relieved 
from active duty 24 March 1945. Major Holmberg was retired 30 October 1922 
and recalled to active duty 11 September 1942 and was relieved from active 
duty 9 March 1945. Each officer was originally retired due to disability in 
line of duty and were advanced on the retired list under Section 4 of the Act 
of 29 June 1943, having incurred an additional physical disability of not less 
than 30 per centum, incident to service while on active duty in the temporary 
grade of Major. 

2. The undersigned is in doubt as to whether these officers are entitled to 
retired pay of 75 percent of their active pay being received at the time of retire- 
ment, which would include inactive time on the retired list. It is requested that 
this voucher be forwarded to The Comptroller General of the United States for 
advance decision in the matter. 


It appears that Major Carroll was appointed second lieutenant, 
Infantry, Regular Army, November 1, 1918; that he was transferred 
to the Field Artillery in the grade of first lieutenant April 10, 1924; 
and that he was retired, by reason of physical disability, incurred in 
line of duty, April 1, 1926. It further appears that he was recalled 
to active duty January 12, 1942; that he was appointed captain, Army 
of the United States, July 15, 1942, and major, Army of the United 
States, June 16, 1943; that he was promoted to the grade of major on 
the retired list December 23, 1943 ; and that he was relieved from active 
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duty March 24, 1945. Thus, the officer completed 7 years, 5 months’ 
service prior to retirement; was on the retired list, inactive, for 15 
years, 9 months, 11 days, and, subsequent to retirement, was on active 
duty for 3 years, 2 months, 13 days. He has been paid retired pay as 
a major with over 9 years’ service—credit being given for service prior 
to retirement and active duty since retirement—that is, 75 per centum 
of pay of the fourth period, increased 15 per centum for longevity, or 
$215.62 per month, for the period March 25, 1945, to June 30, 1945. 
He claims retired pay as a major with over 24 years’ service—by 
including credit for his inactive time on the retired list—that is, 75 
per centum of pay of the fifth period increased 40 per centum for 
longevity, or $306.25 per month. 

It appears that Major Holmberg enlisted and served with the First 
Company, Reserve Officers’ Training Corps, May 16, 1917, to August 
14, 1917, when he was honorably discharged to accept a commission 
in the Officers’ Reserve Corps; that he was appointed second lieutenant, 
Field Artillery, Officers’ Reserve Corps, August 15, 1917, and was 
honorably discharged October 27, 1919; that he was appointed first 
lieutenant, Field Artillery, Officers’ Reserve Corps, February 14, 1920, 
accepted March 22, 1920, and that this commission was vacated 
upon his acceptance September 4, 1920, of appointment as second lieu- 
tenant, Air Service, Regular Army, It further appears that he was 
promoted to captain, Regular Army, to rank from July 1, 1920, and 
that he was retired, by reason of physical disability incurred in line 
of duty, October 30, 1922. He was recalled to active duty September 
11, 1942; appointed major, Army of the United States, October 27, 
1943; promoted to the grade of major on the retired list February 12, 
1945; and was relieved from active duty March 9, 1945. Thus, under 
present pertinent statutes, the officer is entitled to credit, for longevity 
purposes, of 5 years and 21 days’ service at retirement; was on the 
retired list, inactive, for 19 years, 10 months, 10 days; and subsequent 
to retirement was on active duty for 2 years, 5 months, 29 days. He 
has been paid retired pay as a major with over 6 years’ service—credit 
being given for service prior to retirement and active duty since re- 
tirement—that is, 75 per centum of pay of the fourth period, increased 
10 per centum for longevity, or $206.25 per month for the period March 
10, 1945, to June 30, 1945. He claims retired pay as a major with over 
27 years’ service— by including credit for his inactive time on the re- 
tired list—that is, 75 per centum of pay of the fifth period, increased 45 
per centum for longevity, or $317.19 per month. 

Attached to the supplemental voucher are letters from the two 
officers concerned in which the contention is made that authority for 
payment of retired pay in their higher rank, including in the compu- 
tation of such retired pay longevity and period pay credit for in- 
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active time on the retired list between the date of retirement and date 
of ultimate release from active duty, is contained in the last paragraph 
of section 15 of the act of June 16, 1942, 56 Stat. 367, 368. Also, they 
have advanced the theory that their “retirement” was effected under 
section 4 of the act of June 29, 1943, 57 Stat. 249. 

Sections 1251 and 1274 of the Revised Statutes, 10 U. S. C. 933, 971, 
provide as follows: 

Sec. 1251. When a retiring board finds that an officer is incapacitated for 
active service, and that his incapacity is the result of an incident of service, and 


such decision is approved by the President, said officer shall be retired from 
active service and placed on the list of retired officers. 


Sec. 1274. Officers retired from active service shall receive 75 per centum of 
the pay of the rank upon which they are retired. 


The Official Army Register, January 1, 1945, shows that both Major 
Carroll and Major Holmberg were retired under section 1251, supra. 

Section 4 of the act of June 29, 1943, 57 Stat. 249, 10 U. S. C. 985c, 
provides as follows: 

Any officer of the Regular Army on the retired list who shall have been 
placed thereon by reason of physical disability shall, if he incurs additional 
physical disability while serving under a temporary appointment in a higher 
grade, be promoted on the retired list to such higher grade and receive retired 
pay computed as otherwise provided by law for officers of such higher grade: 
Provided, That the Secretary of War, or such person or persons as he may 
designate, shall find that the additional physical disability is incident to service 
while on active duty in the higher grade and not less than 30 per centum 
permanent. 

It appears obvious that the retirement of these officers was effected 
long prior to the act of June 29, 1943, and the contention that they 
were retired under the provisions of that act is without foundation. 
If this were not so, there would be no authority for application of 
the provisions of said section 4 because this section comprehends only 
“Any officer of the Regular Army on the retired list,” ete. Having 
incurred additional physical disability as retired officers while serving 
under temporary appointments in higher grade, the precise question 
is whether the phrase contained in said section 4 that they shall “re- 
ceive retired pay computed as otherwise provided by law for officers 
of such higher grade” manifests a clear purpose and intent to include 
in the computation of their retired pay, subsequent to release from 
active duty in such higher grade, a per centum increase for longevity 
and advancement to a higher pay period, based upon inactive time 
on the retired list. 

A careful examination of the statutes in pari materia discloses no 
purpose to attribute to the quoted terms of said section 4 a meaning 
which will bestow upon the officers 75 per centum of the active duty 
pay which they were receiving while serving in said higher temporary 
rank or grade immediately prior to release from active duty. The 
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phrase “as otherwise provided by law,” contained in said section 4, 
necessarily has reference to and requires application of the general 
statutes with regard to the computation of retired pay of retired 
officers of the Army. At the time of passage of the act of June 29, 
1943, supra, there had been enacted, and was then and is the subsisting 
law, in addition to the sections of the Revised Statutes referred to, 
the Pay Readjustment Act of 1942, section 15 of which provides in 
pertinent part as follows (56 Stat. 367) : 

On and after the effective date of this Act, retired officers, warrant officers, 
nurses, enlisted men, and members of the Fleet Reserve and Fleet Marine Corps 
Reserve shall have their retired pay, retainer pay, or equivalent pay, computed 
as now authorized by law on the basis of pay provided in this Act, which pay 
shall include increases for all active duty performed since retirement or transfer 
to the Fleet Reserve or Fleet Marine ee Reserve in the computation of their 
longevity pay and pay periods * * 

It is to be observed that the said section 15 is specific in restricting 
the pay imcreases both for longevity and period pay purposes to “all 
active duty performed since retirement” which reasonably and neces- 
sarily excludes inactive time on the retired list. Insofar as longevity 
and period pay of retired officers is concerned, the said section 15 is not 
a hew provision. Substantially the same provision appeared in the act 
of May 26, 1928, 45 Stat. 774, amending section 17 of the Pay Readjust- 
ment Act of 1922, 42 Stat. 632, and long prior to that provision sub- 
stantially the same restriction as to longevity pay, in affirmative terms, 


was contained in the act of May 12, 1917, 40 Stat. 48, 10 U.S. C. 974, as 
follows: 


Active duty by retired officer counted in computing retired pay. 

Any retired officer of the Army who has been detailed to active duty and who 
has since his retirement served on active detail shall be entitled to increases 
of longevity pay, to be computed as provided by law for the computation of 
longevity pay, for the time of his service before retirement and on active detail 
since his retirement. [Italics supplie1.] 

Thus, although express authority is contained in section 4 of the 
act of June 29, 1943, supra, for the computation of retired pay on the 
higher grade held by retired officers coming within its provision, no 
provision is apparent, express or implied, with respect to increases in 
retirement pay for longevity or pay period purposes based upon in- 
active time on the retired list, and inasmuch as the general ‘statutes pre- 
viously referred to necessarily exclude any character of service but 
active service for longevity or pay period purposes subsequent, to re- 
tirement, such statutes are required to be given effect and recognized as 
the “law” contemplated in the term “otherwise provided by law” con- 
tained in said section 4 of the act of June 29, 1943, in the absence of some 
special provision which might be applicable. This office has held that 
under section 15 of the act of June 16, 1942, supra, inactive time on the 
retired list may not be included in the computation of retired pay. See 
decision to you dated September 20, 1943, B-36295; decision to the 
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Secretary of the Navy, dated November 9, 1943, B-37397. The only 
other provision which has been calledto attention and of which this 
office has knowledge is that referred to by the two officers, namely, the 
last paragraph of section 15 of the act of June 16, 1942, 56 Stat. 368, 
which provides as follows: 

The retired pay of any officer of any of the services mentioned in the title of 
this Act who served in any capacity as a member of the military or naval forces 
of the United States prior to November 12, 1918, hereafter retired under any pro- 
vision of law, shall, unless such officer is entitled to retired pay of a higher grade, 
be 75 per centum of his active duty pay at the time of his retirement. 

Major Carroll was retired in 1926 and has continued to be a retired 
officer of the Regular Army since that time; Major Holmberg was 
retired in 1922 and has continued to be a retired officer of the Regular 
Army since that time. The provisions of the last paragraph of section 
15 of the act of June 16, 1942, hereinbefore quoted, are restricted to 
officers “hereafter retired,” that is, retired on or after June 1, 1942, the 
effective date of said act. Such provisions have no application here. 
In this respect, moreover, such provision, even if pertinent, would con- 
fer no additional retired pay benefits wpon the officers for the reason 
that they presumably are in receipt of more than 75 per centum of the 
active duty pay which they were receiving at the time of their respective 
retirements. 

Accordingly, it must be held that officers promoted to higher grades 
on the retired list are not entitled under section 4 of the act of June 29, 
1943, 57 Stat. 249, in the computation of their retired pay in such 
higher grades to include inactive time on the retired list. Payment on 
the voucher, which is retained in this office, is not authorized. 


(B-58091) 


SIX MONTHS’ DEATH GRATUITY PAY—ENTITLEMENT AS WIDOW AS 
AFFECTED BY SETTING ASIDE OF DIVORCE DECREE 


Where the decree of divorce of an Army officer from his first wife was set aside 
subsequent to the officer’s death by a court of competent jurisdiction because 
of fraud, the person whom the officer married after such decree was obtained 
may not be regarded as having been the wife, or the widow, of such officer 
to whom payment of the six months’ death gratuity pay authorized by the 
act of December 17, 1919, as amended, may be made; rather, the first wife, 
who remained the officer’s wife and who, upon his death, became his widow, 
is entitled to such gratuity. 


Assistant Comptroller General Yates to Lt. Col. S. H. Smith, U. S. Army, 
November 15, 1946: 

By first indorsement of May 20, 1946, of the Chief of Finance, there 
was forwarded to this office your letter of February 26, 1946, requesting 
decision whether you are authorized to make payment on either of 
two vouchers submitted therewith, one in favor of Mrs. Marguerite 
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Gillen Moran, and the other in favor of Mrs. Beatrice D. Gillen, each 
claiming the six months’ death gratuity pay provided by the act of 
December 17, 1919, 41 Stat. 367, as amended, as widow of the late First 
Lieutenant Robert Edward Gillen, O-733873, who died December 20, 
1943. 

The act of December 17, 1919, as amended, 10 U. S. C. A. (1945 
Pocket Part) 903, provides, in pertinent part, as follows: 

Immediately upon official notification of the death from wounds or disease, not 
the result of his own misconduct, of any officer or enlisted man on the active list of 
the Regular Army or on the retired list when on active duty, the Chief of 
Finance of the Army shall cause to be paid to the widow, and if there be no 
widow to the child or children, and if there be no widow or child to any other 
dependent relative of such officer or enlisted man previously designated by him, 
an amount equal to six months’ pay at the rate received by such officer or enlisted 
man at the date of his death. * * * 

The provisions of said act were extended to other forces of the Army 
by the act of December 10, 1941, 55 Stat. 796 (Public Law 329, Chap- 
ter 562), retroactive to August 27, 1940. 

The copy of the “OFFICIAL REPORT OF DEATH” accompany- 
ing your submission is dated December 21, 1943, and shows that Lieu- 
tenant Gillen died December 20, 1943, at “AAB, Kearney, Nebraska,” 
as a result of “Injuries received in Plane Crash”; that his death was in 
line of duty and was not the result of his own misconduct; and that 
he named as his beneficiary under the act of December 17, 1919, “Mrs. 
Beatrice D. Gillen, Wife.” 

It appears from the papers submitted with your letter that the of- 
ficer was married three times; that the first marriage was to one 
Agnes Gillen and was dissolved by divorce in Leavenworth County, 
Kansas, on May 22, 1937; that on June 17, 1938, at Harrisonville, Mis- 
souri, the officer married Marguerite May Hackney; that on March 23, 
1943, in the State of Montana, Robert Gillen, as plaintiff, filed an action 
for divorce against Marguerite Gillen, as defendant, alleging desertion ; 
that the complaint alleges residency of the plaintiff in Montana for 
more than one year immediately preceding the commencement of the 
action ; that no service of summons was had ; that a general demurrer to 
the complaint was filed on behalf of the defendant by one E. B. Par- 
sons, an attorney, on April 8, 1943, that the demurrer was overruled 
and default of the defendant entered; and that the decree of divorce 
was granted and entered on April 29, 1943. 

Further, it appears that on May 5, 1943, the officer married Beatrice 
McLeod (Bernice McLeod) at Great Falls, Montana, and one child 
was born of this third marriage; that on January 19, 1944, after the 
death of the officer, Marguerite brought a proceeding in the District 
Court to vacate and set aside the decree of divorce between the officer 
and herself on the grounds that fraud had been committed upon her 
and the court in the granting of the decree of divorce, in that no serv- 
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ice of process in the action or notice of any kind of its pendency was 
made or given her; that at no time did the defendant (Marguerite) 
authorize or retain E. B. Parsons or anyone else to represent and 
appear for her in the action; that the purported appearance by said 
Parsons was wholly unauthorized, unfounded, and lacking in author- 
ity; that a petition for leave to intervene in the proceeding and to 
oppose the motion of Marguerite was filed by Beatrice McLeod Gillen 
on February 14, 1944; that on June 9, 1944, the District Court made its 
order that “the purported decree of divorce be set aside, vacated and 
held for naught, and that same be expunged from the records and pro- 
ceedings”; and that such order was based on the following findings 
and conclusions (see Gillen v. Gillen, 159 P. 2d 511, at 512) : 


And the court being duly advised in the premises and it having been con- 
clusively shown that the defendant, Marguerite Gillen, was at no time or at any 
place served with process herein or with the summons and complaint and was 
not notified of the within entitled action or had knowledge thereof until after 
the decease of the said plaintiff, Robert B. Gillen, which was on or about Decem- 
ber 22nd, 1943, and after the rendition of the purported decree of divorce; 

That the said defendant never at any time retained or authorized the said 
E. B. Parsons, Esq., as counsel to represent her in said cause, and said undated 
letter purportedly from the defendant to the said Parsons and upon which he 
based his authority to represent the defendant in the within entitled proceedings, 
is a palpable forgery ; and the evidence conclusively proving that fraud was com- 
mitted upon the defendant herein and this court in the proceedings which re- 
sulted in the granting of the said divorce decree, purporting to be given, made and 
entered by this court, on April 29th, 1943, and docketed in Volume 13, page 220 
of Miscellaneous Judgments in the official files of the Clerk of the above en- 
titled District. Court. 


Thereafter Beatrice McLeod Gillen appealed from the order va- 
cating the decree of divorce, and the Supreme Court of Montana, in 
affirming the order of the District Court, on June 8, 1945, and after 
quoting from the decision of that court the matter next hereinbefore 
quoted, went on to say (see Gillen v. Gillen, 159 P. 2d 511, at page 
512, et seg.) — 


* * * we will not discuss the contents of the affidavits and other papers 
filed in support of the motion to vacate the decree, except that they establish 
the following facts: (1) That summons in the divorce action was not served 
upon the defendant; either personally or by publication; (2) that neither B. B. 
Parsons, who filed the demurrer in the defendant’s behalf, nor anyone else, was 
authorized by the defendant to appear for her in the action; (3) that the letter 
purportedly authorizing Mr. Parsons to appear for the defendant was not signed 
by the defendant, and is a forgery; (4) that the defendant did not learn of the 
pendency of the divorce action, or of the decree therein, until after the death 
of Robert E. Gillen, several months after the decree was entered; (5) that the 
plaintiff, Robert BD. Gillen, was not a resident of Montana for the period of one year 
prior to the commencement of the divorce action, or for more than four months 
prior thereto. 


* * * The right of a court of general jurisdiction to give relief against 
a judgment obtained by extrinsic fraud is inherent, and is not derived from 
the provisions of section 9187 or any other statute (31 Am. Jur. p. 279 et seq.; 
Clark y. Clark, 64 Mont. 386, 210 P. 98; State ew rel, Sparrenberger v. District 
Court, 66 Mont. 496, 214 P. 85; Moore v. Capital Gas Corporation, Mont., 158 P. 2d 
302 ; Bullard v. Zimmerman, 82 Mont. 434, 268 P. 512), and may be granted either 
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on motion in the original cause (Moore y. Capital Gas Corporation, supra; Clark 
y. Clark, supra) or upon a separate equity suit. Moser v. Fuller, 107 Mont, 424, 
86 P. 241. McGuinness v. Superior Court, 196 Cal. 222, 237 P. 42, 46, 40 A. L. R. 
1110, involved circumstances similar to those in this case. * * 

= om e = = * 2 


Here the motion to vacate was filed within one year after rendition of the 
decree. The recitals in the affidavits show due diligence by the defendant in 
applying for relief. The trial court was justified in holding, in effect, that the 
petition was filed within a reasonable time. The decree was void because of 
lack of jurisdiction of the trial court over the person of the defendant, and no 
question of possible estoppel is present, even if such could under any circum- 
stances be raised. 

” s * * . 7 * 


Appellant further argues that the death of the plaintiff prior to the filing of 
the motion, divested the trial court of further jurisdiction. Such argument 
is without merit. Death of one of the parties to a divorce action, after decree 
therein, does not deprive the trial court of its power to purge its records of 
a void or voidable decree procured by fraud practiced upon it. As is said in 
McGuinness v. Superior Court, supra: 

“To such a purpose the death of the defendant in said action is merely inci- 
dental, and is in no wise controlling upon the power of the court to purge its 
records of orders and decrees which the court has been wrongfully misled into 
making through the fraudulent imposition of a party to an action pending, at 
the time of such imposition before it. To hold that the party having accomplished 
such imposition could by dying deprive the court of the right when properly 
advised to so purge its own records would be to abridge to the point of denial 
one of the most salutary of the inherent powers of the court.” Cohn v. Stanford, 
181 Cal. App. 463, 21 P. 2d 464; Britton v. Bryson, 216 Cal. 362, 14 P. 2d 502; 
Citizens’ Nat. Trust &4 Savings Bank y. Tomb, 120 Cal. App. 438, 7 P. 2d 1104. 

We are not unaware of the distress and injustice to people innocently in- 
volved in this regrettable situation, resulting from the deception by the plaintiff 
and his lack of responsibility toward his unborn child. But our sympathy for 
them, no matter how genuine, cannot form the basis of permission of litigants 
to flout the integrity of our courts, or, by the practice of fraud and deception, 
to constitute them instruments of injustice. The circumstances of this. un- 
fortunate situation will direct the attention of the attorneys of this state to the 
duty of thorough investigation of their authority obtained in such manner as 
here employed, for their own protection and to prevent the miscarriage of 
justice. 


The decree of divorce entered April 29, 1943, having been declared 
void, it follows that Marguerite Gillen remained the wife of Robert 
E. Gillen and that, upon his death on December 20, 1943, she became 
his widow. Inasmuch as Robert E. Gillen was not legally divorced 
from Marguerite Gillen, he was not legally free to marry Beatrice 
McLeod (Bernice McLeod) and, accordingly, she never became his 
wife and, hence, could not be his widow. See 19 C. J. 178, sec. 433, 
and 17 Am. Jur. 380,.sec. 463, and cases there cited. 

Therefore, since the six months’ death gratuity pay provided under 
the act of December 17, 1919, as amended, is payable to the widow 
of the officer, you are not authorized to make payment on the voucher 
in favor of Beatrice D. Gillen which is retained in this office. On the 
other hand, since on the date of the officer’s death, December 20, 1943, 
Marguerite Gillen, who married James P, Morgan on March 31, 1944, 
was the officer’s widow, payment may be made on the voucher sub- 


mitted by her. Said voucher and supporting papers are returned 
herewith. 
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RECORDING FEES—APPROPRIATION AVAILABILITY 


The current Post Office Department appropriation for rent, etc., for post office 
quarters may be used for the payment of fees incident to the recording of 
post office leases for the purpose of protecting the Government’s rights in 
the leased premises by giving notice of the existing tenancy to prospective 
lessees or purchasers, provided the voucher evidencing such expenditure is 
accompanied by an explanation of the necessity therefor. 


Comptroller General Warren to the Postmaster General, November 15, 1946: 
Reference is made to your letter of August 28, 1946, as follows: 


It will be appreciated if you will advise whether this Department’s appropria- 
tion for rent, light, power, fuel, and water is available for the payment of fees 
for the recording of contracts for the occupancy of quarters for post office 
purposes. 

The Treasury and Post Office Departments Appropriation Act, 1947, 
Public Law 518, approved July 20, 1946, 60 Stat. 584, provides, under 
the heading “Office of the Fourth Assistant Postmaster General,” in 
part as follows: 

Rent, light, power, fuel and water: For rent, light, power, fuel, and water, 
for first-, second-, and third-class post offices, and the cost of advertising for 
lease proposals for such offices, $12,825,000. 

It is understood that for many years it has been customary for the 
Post Office Department to insert in all written leases a provision 
requiring the lessors, at their own cost, to have the leases duly recorded 
in the proper registry of deeds of the county wherein the premises are 
situated within the time required by law to render it effective as 
constructive notice. Your letter does not explain the necessity for 
deviating from this long-standing practice at the present time. How- 
ever, having in mind that the purpose of recording leases for post 
office quarters is to protect the Government’s rights in the leased 
premises by giving notice of the existing tenancy to prospective lessees 
or purchasers, I have to advise that this office would not be required to 
object to expenditures for recording fees in particular cases, pro- 
viding the voucher evidencing such expenditure is accompanied by 
an explanation of the necessity for such cost being borne by the 
Government. 





(B-61224) 


GRANTING OF ANNUAL LEAVE IMMEDIATELY PRIOR TO FURLOUGH 
PRECEDING SEPARATION BY REDUCTION IN FORCE 


An employee who is to be placed on furlough prior to separation by reduction in 
force may, upon request, be granted all accumulated and accrued annual leave 
prior to being placed on furlough, pursuant to section 2.3 of the Annual 
Leave Regulations effective July 1, 1946, notwithstanding prior decisions of 
this office (24 Comp. Gen. 511; id. 617; id. 659; 25 id. 228; 26 id. 119) to the 
effect that, in view of the lump-sum leave payment statute of December 21, 
1944, annual leave could not be granted for a period immediately prior to 
separation. 
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Acting Comptroller General Yates to Ralph L. Temple, Civilian Production 
Administration, November 18, 1946: 


Reference is made to your letter of October 10, 1946, your file 
AA-1-RLT, as follows: 


There has been submitted to me for certification the attached payroll in favor 
of Marion E. Tyrrell in the amount of $354.44, covering period of annual leave 
August 2, 1946, through three hours September 18, 1946. 

Miss Tyrrell was given a thirty-day reduction in force notice effective June 15, 
1946, which notice was amended on June 12, 1946, advancing the last day of 
active duty to July 14, 1946. On July 11, 1946, reduction in force notice was 
further amended and Miss Tyrrell was accordingly notified that last day of 
work would be August 1, 1946, after which she would be placed on furlough 
for ninety days and that date of separation would be November 1, 1946. 

Miss Tyrrell has requested that prior to being placed on furlough she be 
granted annual leave beginning August 2, for as long as her accumulated and 
accrued leave will permit in accordance with Section 2.3 of regulations relating 
to “Annual and Sick Leave for Government Employees” as amended June 26, 
1946, effective July 1, 1946; 11 FR 7257, quote: 

“Annual leave shall be granted to an employee at such times as the heads 
of the departments and agencies may prescribe: Provided, That an employee who 
is to be placed on furlough in contemplation of separation by reduction in force 
shall be granted immediately prior to furlough, upon his request, any annual 
leave to which he is entitled.” 

The attached voucher represents 259 hours accumulated and accrued leave to 
the credit of Miss Tyrrell at the close of business August 1, 1946 

I defer certification because to retain Miss Tyrrell on the payroll for the 
purpose of granting annual leave subsequent to last day of work would appear 
to be a direct violation of the intent and purpose of Public Law 525, commonly 
known as the Lane Act, also contrary to numerous decisions of your office. 

I respectfully request your interpretation of Section 2.3 of the leave regulations 
as above quoted, particularly as to its application, if any, after last day of work 
has been determined by the required thirty-day notice of reduction in force. Has 
not the condition of “contemplation of separation” ceased to exist when last day 
of work has been determined by a reduction in force notice? 

Miss Tyrrell has not at this time been separated and unless a transfer is 
effected or she resigns prior, separation will not take place until November 1, 
1946, in accordance with conditions of notice as outlined in paragraph two. 


The decisions of this office with respect to the operation of the act 
of December 21, 1944, 58 Stat. 845, in the case of employees placed on 
furlough because of reduction in force have held generally that the 
granting of annual leave of absence with pay for a period immediately 
prior to separation from the service is precluded under the mandatory 
provisions of the said act with respect to payment for accrued annual 
leave in a lump sum, See 24 Comp. Gen. 511, 617, 659; 25 zd. 228; 26 
id. 119. However, in decision of July 20, 1945, 25 Comp. Gen. 82, with 
respect to the granting of leave during a 30-day advance notice of 
separation required by law or regulations having the force and effect 
of law, it was held as follows (quoting from the syllabus) : 

Notwithstanding the mandatory provisions of the lump-sum leave payment 
statute of December 21, 1944, in connection with which it has been held that 
annual leave may not be granted immediately prior to separation, annual leave 
may be granted to employees during the period of advance notice of separation 
of a specific length of time to which they are entitled under a law or statutory 
regulations (such as the regulations of the Civil Service Commission with respect 
to employees’ retention preference rights under sections 12 and 14 of the Veterans’ 


Preference Act of 1944), where it is impracticable to retain the employees upon 
active duty during such period. 
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The decision last referred to involved a situation somewhat anal- 
ogous to that here involved in that the Civil Service Commission, 
under authority of the act of March 14, 1936, 49 Stat. 1161, and Execu- 
tive Order 9414, dated January 13, 1944, has issued a regulation, hav- 
ing the force and effect of law, which entitles an employee, upon his 
request, to be carried on the rolls of an agency in a leave status 
immediately prior to being placed on furlough. 

There is some doubt whether the amendment to the leave regulations 
accords wholly with the intent and purpose of the act of December 21, 
1944, supra, but having in mind (a) that the above referred-to deci- 
sions of this office were rendered in respect of situations arising prior 
to July 1, 1946, the effective date of the regulation here involved, (b) 
that the said regulation was issued pursuant to the act of March 14, 
1936, and (c) that the act of December 21, 1944, authorizes lump-sum 
payments for accumulated or accrued annual leave due to Government 
employees upon their separation from the service, this office will not 
be required to object to the application of the regulation in the manner 
indicated in the present case, particularly when it is understood that 
the prevailing practice by administrative agencies of placing em- 
ployees on furlough because of reduction of force was adopted to 
permit employees to retain certain benefits of transfer, etc., that other- 
wise might be denied should a separation occur prior to the end of the 
furlough period. 

Accordingly, the decisions referred to will no longer be controlling 
as to periods subsequent to July 1, 1946, with the understanding, of 
course, that if an employee fails to request his leave as provided by 
the regulation, payment for same will be made in a lump sum at time 
of separation from the service upon expiration of the furlough period. 

The voucher, which is returned herewith, may be certified for 
payment if otherwise correct. 


(B-60141) 


PAY—RETIRED—TEMPORARY REAR ADMIRALS BECOMING ENTITLED 
TO ACTIVE-DUTY PAY OF UPPER HALF AFTER JUNE 30, 1946 


Under sections 10 (e) of the act of July 24, 1941, as amended, and 7 (c) of the 
act of February 21, 1946, fixing the highest rank in which a Navy officer 
may be retired and receive retired pay based thereon as the highest “rank” 
attained under a temporary appointment on or prior to June 30, 1946, the 
increase in pay resulting when a temporary rear admiral reached such a 
position on the list of rear admirals on the active list as to be entitled to 
the pay of a rear admiral (upper half) subsequent to June 30, 1946, without 
a change in “rank,” may not be reflected in the computation of the officer’s 
retired pay. 


Assistant Comptroller General Yates to the Secretary of the Navy, November 19, 
1946: 


There has been considered your letter of August 20, 1946, requesting 
decision on a question presented by the Chief of the Bureau of Supplies 
and Accounts in letter dated August 12, 1946, as follows: 
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Ref: (a) Seton 10 of the act of July 24, 1941 as amended by Section 8 of Public 
Law 305, approved February 21, 1946. 
(b) Public Law 305, approved February 21, 1946. 

1. Paragraph (e) of reference (a) [60 Stat. 28] and paragraph 7 (c) of ref- 
erence (b) [60 Stat. 27] provide, inter alia, as follows: 

“The highest rank in which an officer served on or prior to June 80, 1946 
* * * ig the highest rank in which the officer may be retired and upon which 
his retired pay may be based pursuant to this section * 

2. The rank of rear admiral includes all officers serving “ on rank, but there 
are two divisions in the grade of rear admiral for pay purposes, entitlement to 
pay of the lower or upper half being contingent on the numerical position of 
the individual on the list of rear admirals on the active list of the Line of the 
Navy. The question has arisen as to the retired pay status of certain officers hold- 
ing the temporary rank of Rear Admiral on 30 June 1946, but who did not, under 
Section 2 of the act of June 30, 1942 (56 Stat. 464), attain a position on the list 
of rear admirals on the active list of the Line of the Navy so as to become en- 
titled, until after 30 June 1946, to the pay prescribed by law for a Rear Admiral 
(upper half). 

8. Therefore, it is recommended that a determination be obtained from the 
Comptroller General as to whether the limitation “on or prior to 30 June 1946,” 
imposed by the proviso quoted above, is applicable in determining whether an 
officer of the Line of the Navy who is retired under sections 2 (a) and 5 or 6 of ref- 
erence (b), is entitled to retired pay based on the pay prescribed for a rear ad- 
miral (upper half) in case he did not become entitled to the pay of that grade on 
or before 30 June 1946. This rule would also be applicable in determining the 
retired pay status of any officer on the retired list whose pay is for computation 
under subparagraph (b) (2) of reference (a) in case such officer had not at- 
tained the permanent rank and grade of rear admiral (upper half) prior to re- 
tirement under other provisions of law. 


It long has been recognized that the rank of rear admiral is relatively 
the same as that of a major general of the Army and constitutes but 
a single rank, whether a particular officer of that rank draws the pay 
of the upper half or of the lower half. 34 Op. Atty. Gen. 521, and 
cases cited therein. Under section 7 of the Navy Personnel Act of 
March 3, 1899, 30 Stat. 1005, rear admirals on the active list of the 
line of the Navy were divided, for pay purposes, into two grades, those 
officers embraced in the nine lower numbers being given the pay and 
allowances authorized for a brigadier general in the Army and those 
rear admirals of the upper nine numbers being authorized to receive, 
under the assimilating provisions of section 13 of that act, 30 Stat. 1007, 
and section 1466, Revised Statutes, the pay and allowances of a major 
general of the Army. That division of rear admirals on the active 
list was continued in effect by the act of May 13, 1908, 35 Stat. 127, 
the act of August 29, 1916, 39 Stat. 576, and section 8 of the Pay Re- 
adjustment Act of June 10, 1922, 42 Stat. 629. The same division is 
carried in section 7 of the Pay Readjustment Act of June 16, 1942, 56 
Stat. 362. 

The particular statutory provisions quoted in the said letter of 
August 12, 1946, place a limitation on the rank in which an officer of 
the Navy may be placed on the retired list by reason of his temporary 
appointment under authority of the act of July 24, 1941, as amended, 
and it is provided, also, that the retired pay of such officers shall be 
based on the rank authorized thereby. The purpose of those provisions 
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appears to be to exclude from the computation of retired pay any 
change of status occurring after June 30, 1946, which would not have 
occurred if the particular officer’s temporary appointment had been 
terminated and he had reverted to his permanent status effective July 
1, 1946. A temporary rear admiral who was drawing the pay of the 
lower half on June 30, 1946, could become entitled to the pay of the 
upper half only by continuing on active duty in his temporary rank 
after that date and would not have been entitled to have his retired 
pay computed on the pay of the upper half if he had reverted to his 
permanent status on July 1, 1946. Hence no increase in retired pay 
would be authorized solely because an officer to be retired with the 
rank of rear admiral changed from the pay of the lower half to the 
pay of the upper half subsequent to June 30, 1946. Your question is 
answered accordingly. 


(B-61327) 


LEASES—BINDING EFFECT UPON SUBSEQUENT GRANTEE IN 
ABSENCE OF RECORDING REQUIRED BY STATE LAW 


A lease of premises by the Government in the State of North Carolina for an 
original term of less than one year with an option to renew yearly thereafter 
for not to exceed four years is a lease “for more than three years” within 
the meaning of the North Carolina registration statute and, as such, is 
ineffectual to bind a subsequent grantee of the premises to the terms of 
the lease in the absence of recording. 


Acting Ser General Yates to the Secretary of Agriculture, November 


I have your letter of October 15, 1946, as follows: 


There is submitted for your consideration and opinion the following case 
concerning leased premises occupied by the Soil Conservation Service of this 
Department, in Edenton, North Carolina. 

The Department has a lease, dated September 23, 1943, with the Chowan 
Realty Company, covering 165 square feet of space in the Citizens Bank Building, 
in Edenton, North Carolina. This lease was for the period October 1, 1943, 
to June 30, 1944, with the privilege of renewal under the same terms and con- 
ditions from year to year until June 30, 1948, the renewal privilege to be 
exercised upon written thirty days’ notice of intention to renew by the Govern- 
ment to the lessor before the expiration of the term in the lease or before the 
expiration of any extension thereof. The Government has renewed the lease 
from year to year. The property was sold on April 20, 1946, by the Chowan 
Realty Company to one Small, and the Government’s notice of renewal for 
the year 1947 was duly given by the Government to the Chowan Realty Company 
and also to the subsequent purchaser Small. The Government did not record 
its lease, and Mr. Small, although having knowledge of the existence of the 
lease and having received the notice of the Government’s intent to renew, 
nevertheless contends that the lease is ineffective as to him because it was not 
so recorded in accordance with the North Carolina registration law. The registra- 
tion statute in North Carolina provides: 

“Section 47-18. Conveyances, contracts to convey, and leases of land. No 
conveyance of land, or contract to convey, or lease of land for more than three 
years, shall be valid to pass any property, as against creditors or purchasers 
for a valuable consideration, from the donor, bargainer, or lessor, but from the 
registration thereof, within the county where the land lies,” 
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Mr. Small contends that the original lease for one year plus the extensions 
thereof aggregate a term of more than three years and therefore should have been 
recorded in accordance with the above quoted statute. He asserts that the 
Government’s lease, not being a matter of record, as to him, has no effect, even 
though he had actual knowledge of its existence and received the notice of 
renewal. Consequently, he wishes a new lease with the Government, with higher 
rent. 

There are many cases construing the registration law in North Carolina, and 
the courts have decided that, under this statute, no notice, however full and 
formal, as to the existence of a prior deed or instrument sufficiently recordable, 
will supply the want of registration. McClure v. Crow, 196 N. C. 657, 146 S. BH. 713; 
Collins v. Davis, 43 S. B. 579; Smith v. Turnage-Winslow Co., 212 N. ©. 310, 193 
8S. E. 685. An instrument which is not recorded in North Carolina does not 
convey complete title and is ineffectual as against subsequent grantees under 
registered deeds and creditors of the grantor. Glass v. Lynchburg Shoe Co., 212 
N. C. 70, 192 S. E. 899; Patterson v. Bryant, 216 'N. C, 550, 5 S. E. (2), 849, Sills v. 
Ford, 171 N. C. 783, 88 S. E. 686. The purpose of this statute the court said, in 
Grimes v. Guion et al. (1942), 220 N. C. 676, 18 S. E. (2), 170, is that, for 
reasons of public policy, purchasers are enabled to rely with safety upon the 
examination of the records, and act upon the assurance that, against all persons 
claiming under the donor, bargainor, or lessor, what did not appear did not 
exist. Further, in Wood v. Tinsley, 1388 N. C.-507, 51 S. E. 59, it was said that, 
although hardships would come to some in applying the rigid statutory rule, 
the change in the registration laws of North Carolina was demanded by the 
distressing uncertainty into which title to land had fallen in the State. 

Further, under this statute, possession alone cannot be said to be notice 
of adverse claim. Lanier v. Lumber Co., 177 N. C. 200, 98 S. E. 593; Seaton v. 
Elizabeth City, 169 N. C. 385, 86 S. E. 344; Dye v. Morrison, 181 N. C. 309, 107 8. 
E. 138. Therefore, it ean be said that if the Government’s lease is for a term of 
more than three years and it is not recorded, neither the notice to Mr. Small nor 
actual knowledge on his part of the existence of the lease and its provisions would 
have any efficacy. 

However, it is necessary to consider whether the Government’s lease for the 
period October 1, 1943, to June 30, 1944, with the option of yearly renewals to the 
Government up to June 30, 1948, is a term for more than three years, or whether 
it is a lease simply for the original term, regardless of the renewal provisions, 
so that it need not be recorded in accordance with the North Carolina statute. 
It is noted that a distinction is made between a covenant in a lease for a renewal 
and a provision therein for the extension of the term at the option of the lessee, 
the latter being treated, upon the exercise of the privilege, as a present demise 
for the full term to which it might be extended and not a demise for the shorter 
period with a privilege for a new lease for the extended term. Marckres Bros. v. 
Perry Gas Works, et al., 179 N. W. 538, 540; Andrews v. Marshall Creamery, et al., 
92 N. W. 706. However, in most jurisdictions, the nicety of the distinction between 
“renewal” and “extension” is disregarded and the technical meaning of these 
pasate usually not controlling, but the general intent of the parties is to be 
ollo A 

In addition to the foregoing, there is to be considered Section 3679 of the 
Revised Statutes, 31 U. S. C. 665 as interpreted in Goodyear Tire and Rubber 
Co. v. United States, 276 U. S. 287, and Leiter v. United States, 271 U. S. 204, 
wherein it has been held that the Government can contract only on a yearly 
basis because of the contingency of available funds appropriated by Congress. 

Your decision is specifically requested whether the Department is justified 
in regarding this lease as voided by reason of the demand of the owner, and 
negotiating a new lease with him or any other property owner, undoubtedly at 
a higher rental consideration. 


Under the lease referred to in your letter (Asc (SC—O)-1642, dated 
September 23, 1943), the Chowan Realty Company let the property 
therein. described: to the Government for a term beginning with the 
date of occupancy stated as October 1, 1943, and ending June 30, 1944; 
ata monthly rental rate of $10, with renewal option to the Government 
from year to year thereafter at the same-rental rate upon timely 
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written notice to the lessor provided, however, that no renewal should 
extend the occupancy beyond June 30, 1948. Following receipt of your 
letter, there has been received informal information from the Acting 
Chief Administrative Services Division, Soil Conservation Service, to 
the effect that rental payments have been made to the new owner for 
the period from April 20 to September 30, 1946. In addition, there 
has been forwarded here a certified copy of deed executed on April 20, 
1946, by the Government’s lessor conveying the property in which the 
leased premises are located, to the new owner, H. S. Small. An ex- 
amination of the deed fails to show any reference to the Government’s 
lease or that the conveyance to the new owner was made subject thereto. 

Also, there were transmitted two letters dated May 22 and June 6, 
1946, from the agent of the new owner to the State Conservationist at 
Raleigh, North Carolina, and to the Administrative Assistant, Soil 
Conservation Service, respectively. In the first dated letter, it is 
stated in effect that the Citizens Bank Building has been purchased 
by Mr. Small and that there would be a new rent schedule beginning 
June 1, 1946. In the second letter acknowledging receipt of the re- 
newal notice for the current fiscal year, it is stated : 

When Mr. Small purchased this building from the Chowan Realty Company he 
was not advised that you had a lease with said company giving you the right 
of renewal at same rate. I have searched the records and do not find any lease 
to you recorded in Chowan County Records. So Mr. Small is an innocent pur- 
chaser and is not bound by this lease. * * * 

The authorities cited in the fourth paragraph of your letter suf- 
ficiently establish the rule that under the law of North Carolina in- 
struments purporting to convey land or leases thereof must be re- 
corded to be effectual against subsequent grantees, even though the 
said grantees had actual knowledge thereof. 

As indicated in your letter, the principal issue here is whether the 
Government’s lease in this instance providing for an original term of 
less than one year, with a renewal option from year to year thereafter 
not to extend the occupancy beyond four years thereafter, is a term 
for more than three years within the meaning of the State statute 
here involved. 

So far as concerns the general proposition of whether a new term 
commences upon the exercise of or the failure to exercise an option 
in a lease, there appears to be some conflict in the authorities. See III 
Thompson, Real Property (1940), sections 1264-1276, and II Tiffany, 
Landlord and Tenant (1910), section 219. Briefly, as those authorities 
state, the question of whether the operation of an option clause results 
in the commencement of a new term, or the continuation of the old, for 
specific purposes, depends upon the particular words used in the 
clause and the intention of the parties. In some States the option is 
held to call for the execution of a new lease and, therefore, that a new 
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term must commence (III Thompson, supra, sections 1264-1266; “An 
option to renew does not create a present demise of the additional 
term but amounts to no more than a covenant to grant the term”). 
Moreover, even in those cases and jurisdictions where a new lease 
is not required there is some conflict as to whether a new term com- 
mences, or whether the old one continues, by virtue of the operation 
of the option clause. II Tiffany, supra, sections 219, 224; III Thomp- 
son, supra, section 1264. Also, see A. L. R. 1916 E 1237, et. seg., and 
I Taylor, Landlord and Tenant, page 406. 

However, it has been held that a lease for a certain term with right 
of renewal for another term is a lease for the sum of the two terms 
for the purpose of statutes, similar to the one here involved. ZJoupin 
v. Peabody, 39 N. E. 280 (Mass.) ; Leominster Gaslight Company v. 
Hillery, 83 N. E. 870 (Mass.) ; Great Atlantic & Pacific Tea Company 
v. Cofer, 106 S. E. 695 (Va.) Also, see II Tiffany, Landlord and 
Tenant (1910), section 219, supra. In the case of Joupin v. Peabody, 
supra, involving a statute somewhat similar to the one here under 
consideration the owner of the property leased it to one Toupin for 
a term of five years with the privilege of a further term of five years. 
This instrument was not recorded until after he sold the property to 
Peabody. The contest arose between the latter and Toupin over the 
possession of the premises. The question presented for decision was 
the effect of the provision furnishing the privilege of renewal. Under 
the Massachusetts law an instrument providing for a term in excess 
of seven years is required to be recorded. The court held as follows: 

* * * It is enough, for the purpose of this case, to hold that as to any 
extension or second term, or agreement for renewal, which will carry the 
possession of the lessee to more than seven years from the making of the instru- 
ment, every instrument which confers an estate for years is within the meaning 
of the statute. The instrument on which the plaintiff relies was of this nature, 
and, so far as it purported to give him the right to a second term of five years, 
it was invalid as against a purchaser without actual notice. 

Hence, while a mere covenant to renew at the option of the lessee 
such as here involved may not constitute an actual renting for a 
longer period than the original term specified, the contract provides 
the means by which the Government at its option—without contra- 
vening the provisions of sections 3679 and 3672, Revised Statutes, as 
amended—can extend the term of the demise so that the aggregate 
term will be four years and nine months. Cf. 18 Comp. Gen. 675; 
20 id. 30; id. 105. In that respect the lease is “for more than three 
years” within the meaning of the statutory provision quoted in your 
letter. 

Accordingly, the question presented in the last paragraph of your 
letter is answered in the affirmative, with the understanding, of course, 
that in connection with the consummation of a new lease there will be 
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compliance with the statutory requirements relating to the leasing of 
property for Government purposes. 

However, there would appear to be some basis upon which the 
Government can hold the original lessor liable for any increased rental 
which it may be required to pay to the new owner. See, in this con- 
nection, Veal v. Jefferson, 99 N. E. 334, and cases therein cited; L. R. A. 
1915 C. 219. Accordingly, consideration should be given to the insti- 
tution of appropriate action to collect from the original lessor any 
damages that may result from its action in conveying this property 
during the term of the lease. 

The copy of the deed above referred to will be retained here for 
filing with the lease. 


(B-60822) 


TRANSPORTATION OF DEPENDENTS—DEPENDENTS ACQUIRED DUR- 
ING DELAY OR LEAVE BETWEEN STATION ASSIGNMENTS 


An Army officer who was detached from his overseas station without being as- 
signed a new permanent station, such station being assigned upon his ar- 
rival at a temporary station in the United States for processing and dispo- 
sition, is entitled under section 12 of the Pay Readjustment Act of 1942 to 
transportation to the new station for his wife whom he married before the 
expiration of leave granted after arrival at the temporary station—that is, 
before he was required to commence travel under the orders assigning a new 
permanent station—the cost not to exceed that from the temporary station. 

Where orders detaching an Army officer from his overseas station and assigning 
him to a permanent station in the United States were amended to authorize 
a delay for purposes of recuperation, etc., prior to completing travel to the 
new station, the officer, who was married during the period of authorized 
delay—that is, on a date after he was required to commence travel from his 
old station to the new—acquired no right under section 12 of the Pay Re- 
adjustment Act of 1942 to transportation to the new station for his wife by 
reason of such amending orders. 


Assistant Comptroller General Yates to Col. Carl Witcher, U. S. Army, Novem- 
ber 20, 1946: 

There has been received by indorsement of September 24, 1946, 
your letter of September 3, 1946, requesting decision as to whether 
you are authorized to make payment on two vouchers transmitted there- 
with, one in the favor of Major John M. Wilson (O-24280), in the 
amount of $5.32 for transportation of his dependent wife from Phila- 
delphia, Pennsylvania, to Washington, D. C., on June 17, 1946, and 
one in favor of First Lieutenant Mason J. Young, Jr. (O-26603), 
in the amount of $120.40, for the transportation of his dependent 
wife from New York, New York, to San Luis Obispo, California, be- 
tween the dates of August 23 and 27, 1945, under the circumstances 
shown in paragraphs 3 and 5 of your letter, as follows: 

8. Under authority of Travel Orders No. 112, dated 13 March 1946, Major Wilson 


was directed to proceed from overseas to the United States to the Disposition 
Center, San Francisco Port of Embarkation for temporary duty as Liaison Officer, 
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40th Infantry Division, upon completion of temporary duty and when directed, 
to join his proper reception station group for further movement. By Letter 
Orders No. 328, dated 10 April 1946, Major Wilson was relieved from temporary 
duty at San Francisco, California and directed to proceed to Reception Station #2, 
Fort Dix, New Jersey for processing and disposition. By Special Orders No. 108, 
Has. Fort Dix, New Jersey dated 18 April 1946, officer was assigned to Fort Mc- 
Clellan, Alabama with sixty days delay en route (chargeable toe leave) plus three 
days trayel time. Par 10, Special Orders No. 120, War Department, 28 May 
1946 relieved officer from assignment to Infantry Replacement Pool, Fort Me- 
Clellan, Alabama upon expiration of leave on or about 18 June 1946 and assigned 
him to Washington, D. C. According to Memorandum attached, Major Wilson 
was married at Philadelphia, Pennsylvania on 7 June 1946 while on authorized 
leave of absence. 


5, First Lieutenant Young states that he was married on 16 July 1945 at New 
York City, New York. The orders supporting the claim are substantially as 
follows: W. D. Letter Order, 29 May 1945, to Commanding Generals, European 
Theater of Operations, directs the 104th Infantry Division be returned to a port 
in the continental United States. W. D. Letter Order, 15 June 1945 to the Com- 
manding Generals of ports of embarkation and commanding officers at Camp 
Shelby, Camp Ritchie and all Reception Stations, directs that action be taken 
to process and move Hq. & Hg. Bty, 104th Div. Arty, etc. to Camp Shelby, 
Mississippi, assembly station. W. D. Letter Order, 23 June 1945 amends W. D. 
Letter Order dated 15 June 1945 to delete all reference to Camp Shelby and 
substitute Camp San Luis Obispo, California as the assembly station. Par. 4, 
Special Orders No. 146, Hq. 66th Inf., APO #454, dated 22 June 1945, relieves 1st 
Lt. Mason J. Young, Jr. from assignment and duty 871 FA Bn and assigns him to 
104th Inf. Div., APO #104. Movement Orders, New York Port of Embarkation, 
dated 3 July 1945, directs individuals listed to a Reception Station for purpose of 
being ordered to places of recuperation, rehabilitation and recovery for a period 
of thirty days, plus travel time upon completion of which to return to Reception 
Station for further movement in groups to Camp San Luis Obispo, California. 
Par. 18, Special Orders No. 220, Reception Station #2, Fort Dix, New Jersey 
dated 8 August 1945 directs 1st Lt. Young to proceed to assembly station at Camp 
San Luis Obispo, California. 

Since neither claimant was married at the time he was ordered 
overseas or at the time he returned to the United States, temporary 
wartime legislation relating to transportation of dependents at Gov- 
ernment expense has no application and the basis, if any, for payment 
of the commercial cost of transportation claimed must be found in 
the provisions of the permanent law. Paragraph 5, section 12, of the 
Pay Readjustment Act of 1942 (approved June 16, 1942), 56 Stat. 
364, 365-366, provides, inter alia, that when an officer, having depend- 
ents as defined in section 4, 56 Stat. 361, is ordered to make a permanent 
change of station, he shall be furnished transportation for such 
dependents, or he may be paid the commercial cost of such trans- 
portation when the travel shall have been completed. Prior to the 
enactment of the Pay Readjustment Act of 1942, supra (effective June 
1, 1942), similar provisions for the transportation of dependents of 
officers in the several armed forces, when ordered to make a permanent 
change of station, were contained in section 12 of the act of May 18, 
1920, 41 Stat. 604, and section 12 of the act of June 10, 1922, 42 Stat. 
631. The decisions of this office uniformly have held that the right to 
transportation of dependents under the provisions of the above-cited 
statutes accrues on the effective date of the orders directing a perma- 
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nent change of station. 9 Comp. Gen. 439, 440; 24 id. 887, and cases 
therein cited. Whether an order contemplated a permanent change 
of station and whether a permanent change of station in fact resulted, 
is to be determined from all the facts and circumstances in the case, 
and from the orders under which the assignment is made. 3 Comp. 
Gen. 751, 754; 24 id. 667, 670. 

Paragraph 16, Army Regulations No. 35-4880, in part, provides: 

Where travel of the dependents of an officer * * * is subsequent to issue 
of orders for a permanent change of station and no transportation in kind is 
furnished for the dependents, the officer * * * is entitled to the commercial 
cost of transportation of his dependents when the travel shall have been com- 
pleted from his old permanent station to his ultimate new station notwithstanding 
change in the ultimate new station while he is on leave or furlough. See 9 Comp. 
Gen. 278. 

The record shows that Major Wilson upon returning from overseas 
duty debarked at Fort Mason, California, on March 24, 1946, and 
following the completion of temporary duty at that place, proceeded 
to Reception Station No. 2, Fort Dix, New Jersey, as directed by 
Letter Orders No. 328, dated April 10, 1946, arriving there on or 
about April 17, 1946. By paragraph 76, Special Orders No. 108, 
dated April 18, 1946, he was assigned to the Infantry Officers’ Re- 
placement Pool, Infantry Replacement Training Center, Fort 
McClellan, Alabama. Said orders authorized sixty days’ delay en route 
chargeable as leave, plus three days’ travel time. However, prior 
to the expiration of the period of leave so authorized and before the 
officer actually reported at Fort McClellan, Special Orders No. 120, 
dated May 28, 1946, relieved him from assignment to the Infantry 
Replacement Pool at that station and directed that he report to the 
War Department, Washington, D. C., on or about June 18, 1946, for 
duty. It appears that Major Wilson was married on June 7, 1946, at 
Philadelphia, Pennsylvania, and his claim is for reimbursement at the 
rate of 4 cents per mile in lieu of transportation in kind for travel per- 
formed by his dependent wife from Philadelphia, Pennsylvania, to 
Washington, D. C., on June 17, 1946. 

Before reimbursement is authorized for transportation for depend- 
ents the law requires that the claimant (1) shall have a dependent 
and (2) shall have been issued orders requiring a permanent change 
of station; also, (3) that the travel shall be commenced subsequent to 
the receipt of such orders, and (4) that such travel be incident to the 
permanent change of station directed. Where an officer has no depend- 
ents as of the date of detachment under change of station orders 
which do not assign him to a new permanent station no right ac- 
crues to transportation of dependents acquired after said date under 
the rule established in 7 Comp. Gen. 664 solely as a result of such de- 


taching order. However, in decision of June 7, 1946, B-51897, 25 
7544964824 
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Comp. Gen. 839, it was held that “Orders detaching an officer from 
his last permanent station without assigning a new permanent station 
do not, of themselves, constitute a permanent change of station.” Fur- 
ther, it has been held that when an officer is granted leave or author- 
ized to delay en route on a permanent change of station no travel is 
required until termination of the leave or delay and that travel by the 
officer or his dependent prior to the termination of such authorized 
leave or delay is at the personal risk of the officer. 8 Comp. Gen. 524. 
Inasmuch as no travel by the officer is required under such orders 
prior to the date of the expiration of authorized leave or delay, and 
since an officer’s right to transportation of his dependents is primarily 
dependent upon the necessity of travel by him under his orders, the 
officer is entitled to transportation for a dependent or dependents 
acquired after the date of orders but prior to the date travel there- 
under is required, in like manner as an officer having dependents on 
the date of issuance of change of station orders. 3 Comp. Gen. 358, 
359; B-50126, September 21, 1945. The orders of March 13, 1946, 
under which Major Wilson was detached from his overseas station 
on or about March 16, 1946, did not assign him to a new permanent 
station. Therefore, the effect of the orders of April 18, 1946, and 
May 28, 1946, issued while the officer was at Reception Station No. 2, 
Fort Dix, New Jersey, for processing and disposition under the 
orders of April 10, 1946, was to complete the permanent change of 
station orders by assigning him to a permanent station at Washington, 
D. C., upon the expiration of 60 days’ leave. Under said orders the 
officer was not required to commence travel from Fort Dix to Wash- 
ington until the expiration of his authorized leave, or on or about 
June 18, 1946. Since on that date the officer, by reason of his marriage 
on June 7, 1946, had a dependent, he is entitled to transportation for 
such dependent from the place where she then was located to his new 
permanent station, Washington, D. C., not to exceed the cost from 
Fort Dix to Washington. Accordingly, if otherwise correct, payment 
is authorized on Major Wilson’s voucher which, together with the 
related papers, is returned herewith. 

From the enclosures accompanying the voucher in the case of Lieu- 
tenant Young, it appears that War Department Letter Order dated 
May 29, 1945, to Commanding Generals, European Theater of Opera- 
tions, which directed the return of the 104th Infantry Division from 
overseas by the earliest available water transportation specifically pro- 
vided that “Movement of units to final destination will constitute a 
PERMANENT change of station.” War Department Letter Order 
dated June 15, 1945, directed the movement of the 104th Infantry Divi- 
sion and component units to an assembly station, Camp Shelby, Missis- 
sippi. Said order was amended by War Department Letter Order 
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dated June 23, 1945, deleting all reference to Camp Shelby and sub- 
stituting Camp San Luis Obispo, California, as the assembly station. 
Special Orders No. 146, dated J une 22, 1945, relieved Lieutenant Young 
from duty with his former overseas organization and assigned him to 
the 104th Infantry Division, APO 104. By Movement Orders, New 
York Port of Embarkation, dated July 3, 1945, the individuals therein 
listed, shown to have arrived at New York Port of Embarkation on 
July 3, 1945, were directed to proceed to Reception Stations for the 
purpose of being ordered to desired places of recuperation, rehabilita- 
tion and recovery, for a period of not to exceed 30 days, plus travel time, 
and upon completion to return to Reception Stations for further move- 
ment in groups to Camp San Luis Obispo, California. Paragraph 2 
thereof provides: 

Orders issued by the Reception Stations moving this personnel to Cp San Luis 
Obispo, Calif., will specify that each individual listed in above groups is a mem- 
ber of the * * *, 104th Inf. and that Cp San Luis Obispo, Calif., is the new 
PERMANENT STATION for all personnel of this unit. 

Special Orders No. 220, Reception Station No. 2, Fort Dix, New Jersey, 
dated August 8, 1945, directed the officer to proceed to assembly station 
at Camp San Luis Obispo, California, where he subsequently reported 
for duty. It appears that Lieutenant Young was married on July 
16, 1945, at New York, New York, and his claim is for reimbursement 
at the rate of 4 cents per mile in lieu of transportation in kind for 
travel performed by his dependent wife from New York to Camp San 
Luis Obispo, California, between August 23 and 27, 1945, at his ex- 


pense. . 

The orders of June 15, 1945, and June 23, 1945, in effect detached the 
personnel of the 104th Infantry Division, to which Lieutenant Young 
was assigned by orders of June 22, 1945, from permanent duty sta- 
tion overseas and assigned such personnel to permanent station at 
Camp San Luis Obispo, California. Rights to transportation of de- 
pendents accrued upon the date travel was required under said per- 
manent change of station orders, and such rights, having accrued by 
reason of travel necessarily performed pursuant to orders, may not 
be increased or taken away by a subsequent modification or change in 
orders, B-50126,supra. Hence, no additional right to transportation 
of dependents was acquired by Lieutenant Young by reason of the 
order of July 3,-1945, issued at the Port of Embarkation, New York, 
authorizing a delay of 30 days for purposes of recuperation, rehabilita- 
tion and recovery prior to completing travel to Camp San Luis Obispo, 
California, under the permanent change of station orders. The offi- 
cer had no wife on the date on which he was required to commence 
travel to his new permanent station and no right to transportation of a 
dependent accrued by reason of his marriage en route. 24 Comp. Gen. 
927. Accordingly, you are not authorized to make payment on First 
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Lieutenant Young’s voucher, which together with other related papers 
submitted, will be retained in this office. 


(B-61420) 


COMPENSATION—OVERTIME—40-HOUR WEEK ALIEN AND NATIVE 
EMPLOYEES 


Alien and native employees of naval activities in the Philippine Islands whose 
wages are fixed on an hourly or per diem basis by the Secretary of the Navy 
through wage boards or similar administrative procedure under the act 
of July 16, 1862, in accordance with prevailing local rates are subject to 
the provisions of the 40-hour week statute of March 28, 1934, requiring that 
overtime be paid for work in excess of 40 hours a week, and, therefore, 
there may not be established for such employees an administrative 48-hour 
workweek with straight-time rates for work required in excess of 40 hours 
a week. 


Acting Comptroller General Yates to the Secretary of the Navy, November 20, 
1946: 


Reference is made to your letter of October 21, 1946, JAG: II: RT: 
daNc, transmitting for decision the matter presented in letter dated 
October 10, 1946, file OIR-415:si, from the Acting Chief, Office of 
Industrial Relations, to the Judge Advocate General, as follows: 


Subj: Establishment of a 48-hour straight-time workweek for per diem em- 
ployees at Samar, P. I., paid in accordance with alien and native wage schedules. 

Ref: (a) COMNAVFORPHIL dis 160804 Sep to AstSecNavAir. 

1. For information, reference (a) is quoted herewith : 

“Re NCPI 85.2-le Revision one Amendment four of 26 Jul 1946. In accord- 
ance Philippine Commonwealth Act 444 am establishing 48-hour straight-time 
navy civilian workweek-Samar area. Great majority skilled workers that area 
recruited elsewhere. Living conditions and recreational facilities poor with 
result employees prefer work extra day. Three private navy contractors work- 
ing 48 hours that area. Action outlined deemed necessary to avoid serious 
loss skilled labor Samar area.” 

2. The above-cited NCPI contains the instructions of the Navy Department 
regarding the fixing of hours of work. The Secretary of the Navy has fixed 
a 40-hour workweek for all employees in the field service. There is no question 
concerning the authority of the Secretary of the Navy to allow activities a 
workweek in excess of that basically established at 40 hours for all normal 
operations, when conditions so justify. However, there is some question con- 
cerning the legality of establishing a 48-hour straight-time workweek. It is 
understood that reference (a) has to do only with per diem employees paid 
in accordance with alien and native wage schedules. 

8. An opinion of the Comptroller General is requested as to whether or not 
it is legally proper to pay alien and native employees who are paid on an 
hourly or per diem basis in accordance with alien and native wage schedules, 
at straight-time rates for work required in excess of 40 hours per week. Perti- 
nent facts in relation to this question are set down below. 

4. The basic compensation or schedule rates of pay of alien and native 
employees in the field service of the naval establishment is fixed by the Secretary 
of the Navy, through wage boards or similar administrative procedure, under 
the authority contained in the Act of July 16, 1862 (12 Stat. 587). 

5. In the payment of overtime compensation to wage board employees, i. e. 
employees whose rates of pay are fixed by the Secretary of the Navy under the 
authority of the Act of July 16, 1862, the Navy Department is guided by the 
provisions of Section 23 of the Act of March 28, 1934 (48 Stat. 522), quoted here- 
with in pertinent part: 

“The weekly compensation, minus any general percentage reduction which 
may be prescribed by Act of Congress, for the several trades and occupations, 
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which is set by wage boards or other wage-fixing authorities, shall be reestab- 
lished and maintained at rates not lower than necessary to restore the full 
weekly earnings of such employees in accordance with the full-time weekly 
earnings under the respective wage schedules in effect on June 1, 1932; Provided, 
That the regular hours of labor shall not be more than forty per week; and all 
overtime shall be compensated for at the rate of not less than time and one-half.” 

6. The current instructions of the Navy Department as contained in NCPI 85, 
Revision I as amended, provide for the payment of overtime compensation at the 
rate of 1% times the schedule rate of pay for all labor ordered or approved in 
excess of 40 hours per week, with respect to employees whose compensation is 
fixed under the Act of July 16, 1862 (12 Stat. 587). These instructions apply 
to all such employees in the field service of the Navy Department and Marine 
Corps including per diem employees outside the continental limits of the United 
States whose wages are fixed in accordance with prevailing native and alien wage 
rates, except at certain individual activities located in foreign countries where 
special overtime rates have been or may be authorized by the Department in 
conformity with local laws, regulations and customs. See NCPI 85.4 Revision I. 

7. It is here pertinent to note that prior to the recent war when the Philippine 
Islands were possessions of the United States, per diem alien and native employees 
of the naval establishment therein who were paid in accordance with established 
alien and native wage schedules, received overtime compensation for work in 
excess of 40 hours per week. Also in reconstructing the pay accounts of such 
employees who were captured and imprisoned by the enemy, in accordance with 
the provisions of the missing persons act (Public Law 490, 77th Cong., as 
amended), overtime compensation was allowed certain of these employees who 
had been receiving it prior to the capture of the Philippine Islands by the enemy. 
The payment of overtime compensation to such employees was based on 13 Comp. 
Gen. 370 of 19 May 1934. 

8. In the event that the question presented in paragraph 3 hereof is answered 
in the negative, information is requested as to whether or not it would be legally 
proper to pay alien and native employees whose compensation is fixed on an 
hourly or per diem basis in accordance with alien and native wage schedules, 
at straight-time rates for work required in excess of 40 hours per week, provided 
the regulations of the Navy Department are amended to this effect. 


It was held in decision of May 19, 1934, 18 Comp. Gen. 370, that sec- 
tion 23 of the act of March 28, 1934, 48 Stat. 522, was applicable to em- 
ployees of Navy yards and naval stations outside the continental 
limits of the United States who previously had worked the same hours 
on the same kind of work side by side with American citizen employees, 
the only difference being that under the schedule of wages then in effect 
the alien and native employees received a much lower rate of pay. That 
decision is applicable whenever alien or native employees are employed 
(outside the continental limits of the United States) under facts similar 
to those therein appearing. Generally, it has been held that the salary 
and wage rates paid alien or native employees (outside the continental 
limits of the United States) administratively may be adjusted either 
upward or downward to accord with varying special circumstances 
and local prevailing wages and. living conditions. 10 Comp. Gen. 322; 
20 id. 552; 21 id. 947 ; 22 id. 482,678. Under those decisions, the sched- 
ule of wages for alien and native employees (outside the continental 
limits of the United States) whose wages are fixed by the Secretary of 
the Navy through wage boards or similar administrative procedure, as 
provided in the act of July 16, 1862, 12 Stat. 587, 34 U. S. C. 505, may 
include rates lower than those contained in the schedule of wages estab- 
lished under authority contained in the same statute for employees 
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generally. However, there is no authority whereby employees who 
are otherwise included within the provisions of section 23 of the act of 
March 28, 1934, 48 Stat. 522, may be denied compensation for over- 
time services performed at a rate of not less than time and one-half. 
See in that connection, Townsley v. United States, 101 C. Cls. 237, which 
case later was considered by the Supreme Court in 323 U. S. 557. 

The act of July 16, 1862, 12 Stat. 587, as contained in section 505 of 
Title 34, U. S. Code, provides: 


The rate of wages of the employees in the navy yards shall conform, as nearly 
as is consistent with the public interest, with those of private establishments in 
the immediate vicinity of the respective yards, to be determined by the com- 
mandants of the Navy yards, subject to the approval and revision of the Secretary 
of the Navy. 


There was considered in 14 Comp. Gen. 215, a regulation, having the 
force and effect of law, which regulation was substantially similar to 
the act of July 16, 1862, supra. It was stated in that decision at page 
217: 


Section 713, title 33, U. S. Code, provides as follows: 

“Regulations for Lighthouse Service generally. The Commissioner of Light- 
houses, under the direction and control of the Secretary of Commerce, shall, from 
time to time, prescribe and distribute such regulations as he may deem proper 
for securing an efficient, uniform, and economic administration of the Light- 
house Service, (June 17, 1910, c. 301 § 10, 36 Stat. 588; Mar. 4, 1913, c. 141 § 1, 
37 Stat. 736)” 

Paragraph 412 (d) of the Regulations for the Lighthouse Service effective July 
1, 1927, provides in part as follows: 

“In case of employments for field construction work superintendents shall see 
that wages paid do not exceed the rates paid in the locality where work is 
performed. * * *” 

In view of the basic law establishing the Lighthouse Service, the regulations 
issued pursuant thereto having the force and effect of law, and the established 
procedure as shown by the quoted statements by the Commissioner of Light- 
houses, the administrative action in applying the 40-hour week statutory pro- 
vision to the field force for construction and repair of lighthouses appears cor- 
rect. 13 Comp. Gen. 265. It is to be understood, of course, that this decision 
is not to be regarded as approving without further specific examination in the 
audit every payment of compensation paid to the employees involved on the 


basis of 40 hours per week. 

Further, it was held in the same decision. but with reference to em- 
ployees of the United States Shipping Board Merchant Fleet Corpo- 
ration, for whom it did not appear that there was in force prior to 
March 28, 1934, any law, Executive order, or administrative regulation 
requiring the fixing of rates of compensation and hours of labor under a 
procedure similar to that used by wage boards or other wage fixing 
authority: 

Section 23 of the act of March 28, 1934, 48 Stat. 522, establishing the 40-hour 
week is applicable only to employees of the Federal Government of the classes 
therein mentioned whose hours of labor and rates of compensation previously 
had been controlled by statute and/or regulations issued pursuant to statute 
and having the force and effect of law authorizing or requiring the fixing of rates 


.of compensation by wage boards or pursuant to a procedure siynilar to that used 
by wage boards. 
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From the facts stated in your letter, including the history of the 
employment of the type of individuals concerned, I am of the opinion 
that such employees properly are covered by section 23 of the act of 
March 28, 1934, 48 Stat. 522. 

Accordingly, the two questions presented, which are contained in 
paragraphs 3 and 8 of the letter of October 10, 1946, supra, are 
answered in the negative. 


(B-61591) 


OFFICERS AND EMPLOYEES—GRANTING OF ONE-YEAR NOTICES 
BEFORE SEPARATION BY REDUCTION IN FORCE 


There is no objection to the promulgation of a regulation by the Civil Service 
Commission whereby employees eligible for reemployment or transfer who 
have been reached for reduction in force may be granted one-year notices 
of separation, such notice periods to be composed of 30 days in a duty and 
pay status, whenever possible; a non-duty period for the duration of any ac- 
cumulated annual leave; and the balance of the year in a furlough status. 
Compare 25 Comp. Gen. 82; 26 id. 331. 


Acting Comptroller General Yates to the President, United States Civil Service 
Commission, November 20, 1946: 


I have your letter of November 1, 1946, as follows: 


Attached is a tentative draft of Departmental Circular, dated October 16, 1946, 
which the Commission has been discussing with the Council of Personnel Ad- 
ministration and various departments and which, with some modifications, it 
would like to issue at an early date. In connection with the discussion of this 
program for return to duty or placement in other agencies of career employees 
who have competitive status and have been reached in reduction in force, a ques- 
tion has arisen on which your views would be most helpful. 

The question is: In view of your decision, B—50806 of July 20, 1945 (25 CG 82), 
may employees who have been reached in a reduction in force be carried on the 
rolls of their respective departments and agencies on a leave-with-pay basis for 
the period of their appropriate accumulated leave during the one-year-notice 
period before final separation that is proposed in point No. 1 of the tentative 
draft of the Departmental Circular attached, and following the period of 30 
days pay and duty status which will be granted wherever possible? 

The Council of Personnel Administration and the Commission desire that, to 
the maximum extent possible, agencies shall retain fully satisfactory employees 
who have achieved competitive status and have given loyal service to the Federal 
Government. It is contemplated that each agency will recall such career 
employees reached in reduction in force to duty during their period of leave 
or furlough if vacancies develop or placement opportunities are found for them 
in other parts of the agency through the displacement of temporary or war- 
service employees. Also, that to the extent that it is not possible for such em- 
ployees to be retained in their own agencies, their placement in other agencies 
in the same location will be furthered. From the standpoint of the employee and 
of the Government, these employees will not be separated from the rolls until 
after a one-year period from the date they are notified of the fact they have 
been reached ip a reduction unless the employee himself requests earlier separa- 
tion or the agency itself is terminated. Administratively, and from the stand- 
point of sound personnel administration, it would be advisable after the last day 
of active duty and pay status for such employees to receive their accumulated 
leave currently. In your above-mentioned decision you state “In any event this 
office is in agreement with your stated view that where a law or civil service 
regulation having the force and effect of law requires an advance notice of 
separation of a specific length of time, 30 days having been mentioned in your 
letter, annual leave may be granted during the period of advance notice of sepa- 
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ration where it is impracticable to retain the employee upon active duty during 
such period.” [Italics added.] Many agencies have asked that the Commission 
determine whether this same decision would apply where a one-year notice period 
was provided in the regulations as is contemplated by the proposed Departmental 
Circula 


r. 

You will note that in our Departmental Circular we are proposing that the 
agencies discontinue the paliey many of them have heretofore followed of 
granting furloughs to war-service and temporary-indefinite employees who are 
reached in reduction in force. Such furloughs were used as a method of ex- 
tending the period of time during which these persons would have reemployment 
and transfer rights. 

If the Commission could have a reply from you on this point which we could 
issue as an attachment to our Departmental Circular, it would facilitate the full 
development of this policy, avoid unnecessary questions, and clarify a troublesome 
point. We would appreciate your giving us a letter in answer to the question 
mentioned above which we could use in this manner. 


In the referred to decision, 25 Comp. Gen. 82, it was stated at 
page 84: 


In none of the decisions of this office—construing or applying the lump-sum 
payment law of December 21, 1944, 58 Stat. 845, Public Law 525, and holding 
that terminal annual leave may not be granted where it is known in advance 
that the employee is to be separated from the service—has any consideration been 
given to the matters covered by the questions presented in your letter involving 
the requirement of the veterans’ preference laws and civil service regulations 
issued pursuant to statute for an advance notice of separation on account of 
reduction of force or otherwise. See 24 Comp. Gen. 511, 526, 616, 617; decision of 
March 5, 1945, B-47946, 24 Comp. Gen. 650; decision of March 7, 1945, B—48039, 
24 Comp. Gen. 651; decision of March 7, 1945, B-48070, 24 Comp. Gen. 659; deci- 
sion of April 9, 1945, B-48611, 24 Comp. Gen. 735; and decision of April 20, 1945, 
B-48972, 24 Comp. Gen. 768. Of course, a distinction may be drawn between the 
terminal leave considered irf those decisions and the so-called terminal leave here 
involyed in that the former relates to true or absolute terminal leave whereas the 
latter—because of the right in the veteran to appeal the 30-day notice of discharge 
or separation—is not necessarily absolute in that the result of an appeal could 
very well lead to the withdrawal or cancellation of the notice. In any event this 
office is in agreement with your stated view that where a law or civil service regu- 
lation having the force and effect of law requires an advance notice of separation 
of a specific length of time, 30 days having been mentioned in your letter, annual 
leave may be granted during the period of advance notice of separation where 
it is impracticable to retain the employee upon active duty during such period. 


Paragraph 1 of the “SUMMARY OF THE PROGRAM” in the 
proposed Civil Service Circular reads as follows: 


Any career employee having competitive status who is in retention groups 
A-1 or A~2 and is reached for reduction shall be given a one year’s notice before 
Separation in lieu of the present 30 days notice. This notice period will be 
composed of: 

(a) Whenever possible, at least 30 days in duty and pay status; 


(b) a non-duty period with pay for the duration of any accumulated annual 
leave; and 


(c) the balance of the year in a furlough status. 
Exceptions to this policy will be authorized when the employee requests separa- 
tion in lieu of furlough, or when the agency as a whole is liquidating, in which 
case the notice period will terminate as of the day the agency is terminated. In 
carrying out this part of the program, present provisions of the Retention 


Preference Regulations concerning competitive levels and competitive areas 
will remain unchanged. 


The proposed circular further would provide procedures for re- 
employing the employees so displaced within the period of the furlough 
so granted, that is to say, under the program to be established by 
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that circular the one-year furlough is not conclusive of the final separa- 
tion of the employee as every effort is to be made to place the employee 
receiving such a furlough in another position, the separation to be 
final only in case no position can be found within such furlough 
period. 

In decision of November 18, 1946, B-61224, 26 Comp. Gen. 331, 
there was considered the Civil Service regulation in section 2.3 of 
the Annual and Sick Leave Regulations for Government Employees, 
E. O. 9414 (Revised), effective July 1, 1946, which authorizes the 
granting of any annual leave immediately prior to placing the em- 
ployee on furlough in contemplation of separation by reduction in 
force, and it was stated in that decision: 


There is some doubt whether the amendment to the leave regulations accords 
wholly with the intent and purpose of the act of December 21, 1944, supra, but 
having in mind (a) that the above referred to decisions of this office were 
rendered in respect of situations arising prior to July 1, 1946, the effective date 
of the regulation here involved, (b) that the said regulation was issued pursuant 
to the act of March 14, 1936, and (c) that the act of December 21, 1944, authorizes 
lump-sum payments for accumulated or accrued annual leave due to Govern- 
ment employees upon their separation from the service, this office will not be 
required to object to the application of the regulation in the manner indicated 
in the present case, particularly when it is understood that the prevailing prac- 
tice by administrative agencies of placing employees on furlough because of 
reduction of force was adopted to permit employees to retain certain benefits 
of transfer, etc., that otherwise might be denied should a separation occur 
prior to the end of the furlough period. 

Accordingly, the decisions referred to will no longer be controlling as to 
periods subsequent to July 1, 1946,.with the understanding, of course, that if 
an employee fails to request his leave as provided by the regulation, payment 
for same will be made in a lump sum at time of separation from the service upon 
expiration of the furlough period. 


In line with that decision, and in view of the purpose to be served 
by the contemplated one-year furlough to be granted employees 
eligible for reemployment or transfer, this office interposes no objection 
to the promulgation of the contemplated regulation in its present 
form. 


(B-60384) 


PAY—RETIRED—LONGEVITY CREDITS—INACTIVE TIME ON RETIRED 
LIST 


A retired Navy officer who is entitled to be advanced on the retired list to a 
higher active-duty temporary rank, pursuant to section 10 of the act of 
July 24, 1941, as amended, with retired pay based on such higher rank, and, 
also, under section 8 of said act, to retired pay at the rate of 75 percent of 
his active-duty pay—including credit for inactive time on the retired list— 
for physical disability incurred while serving in a lower rank after retirement 
is entitled to retired pay at the rate of 75 percent of the pay of the higher 
rank without regard to inactive time on the retired list. 


Assistant Comptroller General Yates to the Secretary of the Navy, November 21, 
1946: 


Reference is made to your letter of August 28, 1946, file JAG: 
II: WJG: ds L16-4(21) /00, requesting decision “on the specific ques- 
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tions presented” in paragraph 2 of a letter dated August 20, 1946, 
transmitted therewith, from the Chief of the Bureau of Supplies and 
Accounts, which reads, in pertinent part, as follows: 


Ref: (a) Section 8 of the act of July 24, 1941. 

(b) Decision of Comptroller General B-31288 dated 19 January 1943 
(22 Comp. Gen, 664). 

(c) Pectin: s Comptroller General B-32730 dated 28 July 1943 (23 Comp. 

n. : 

(d) Section 10 of the Act of July 24, 1941, as amended by Section 8 of 
Public Law 305, approved February 21, 1946. 

(e) Decision of Comptroller General B-56499 dated 3 July 1946. 


1. Under the interpretation placed by the Comptroller General on the provisions 
of Sections 1 and 3A of the Pay Readjustment Act of 1942, as amended, retired 
officers holding permanent or temporary rank, are entitled to count for pay 
purposes, when on active duty, inactive service (commissioned, warrant, and 
enlisted) in the Fleet Reserve or on the Retired List. Right to count such inactive 
service on the retired list terminates as of date of return to an inactive status 
in the Fleet Reserve or to the retired list, except in the case of those officers 
[permanent or temporary] who are initially placed or advanced on the retired 
list under the provisions of reference (a). The rank to which such officers are 
entitled on the retired list under the aprlicable paragraphs of reference (a) is, in 
some cases, lower than the highest temporary rank in which they served satis- 
factorily, and on which their retired pay would be computed if advanced on the 
retired list under the provisions of reference (d). The primary question involved 
appears to be whether the provisions of references (a) and (d) may be applied 
to the same individual so as to confer cumulative benefits. * * * 

a 2 a ~ a” = e 


2. The following are cited as illustrative of the type of case involved: 

(a) An officer retired on 25 February 1935 under the provisions of Section 
1453 Revised Statutes, while holding the rank of Lieutenant, was placed on the 
retired list in the rank of Lieutenant Commander under the authority contained 
in the act of March 4, 1911. On date of retirement he had prior service creditable 
for pay purposes totaling 11 years 8 months and 19 days. He was recalled to, 
and reported for, active duty in the rank of Lieutenant Commander on 12 March 
1941, was appointed a-Commander for temporary service effective 13 March 1943, 
and was appointed a Captain for temporary service effective 19 January 1945. 
This officer was advanced on the retired list to the rank of Commander under 
the provisions of 34 U. 8S. Code 350g (c) and 350g (e) as of 29 April, 1946, date of 
approval of Retiring Board Proceedings by the President, and active duty status 
terminated as of same date. On 29 April 1946, this officer had total service of 29 
years 9 months and 2 days creditable for pay purposes while on active duty, 
and had service, exclusive of period of inactive service on the retired list, of 22 
years 8 months and 15 days. 

Pertinent paragraphs in the letter notifying this officer of the action of the 
Naval Retiring Board in his case are as follows: 

“1. The Naval Retiring Board which convened in your case on 25 January 
1946, at the U. S. Naval Hospital, San Diego, California, found that you are 
incapacitated for active service by reason of physical disability ; that your inca- 
pacity is permanent and is the result of an incident of the service. The Board 
considered that your disability was incurred in time of war while serving on active 
duty under a temporary appointment in the rank of Commander on the retired 
list, but prior to commencement of service in the rank of Captain. 

“2. The President of the United States on 29 April 1946 approved the proceed- 
ings and findings of the Naval Retiring Board. 

“3. You are advanced on the retired list to the rank of Commander, pursuant 
to the provisions of U. S. Code, Title 34, sections 350g (c) and 350g (e). However, 
I have determined that you have served satisfactorily under a temporary appoint- 
ment in the rank of Captain. You were therefore advanced on the retired list 
to the rank of Captain, and with retired pay based on such higher rank, in ac- 
cordance with section 8 of Public Law 305-79th Congress.” 

Is such officer entitled : 

(1) Under the provisions of 34 U. S. Code 350g (c), to retired pay computed 
as 75% of the pay of a Commander with over 27 years service [$348.90]; 
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(2) Under the provisions of paragraph (b) (1) of reference (d), to 75% of 
the pay prescribed for a Captain with over 21 years service [$371.25], or 

(3) Under the provisions of paragraph (b) (1) of reference (d), to 75% of 
the pay prescribed for a Captain with over 27 years service [$419.76]? 

(b) An enlisted man [whose permanent status was Chief Yeoman, USN, 
Retired] was temporarily appointed a Lieutenant on the Retired List on 30 
January 1942, and successively temporarily appointed to the ranks of Lieutenant 
Commander and Commander on the Retired List on 1 July 1943 and on 15 June 
1945, respectively. At time of transfer to Fleet Reserve and release from active 
duty on 25 May 1923, this individual had total service creditable for pay purposes, 
of 15 years 9 months and 25 days. Following completion of 30 years service, he 
was transferred to the retired list on 1 February 1989. This individual was 
recalled to, and reported for, active duty, on 17 October 1940, and remained on 
active duty until released therefrom on 29 January 1946. Under the ‘provisions 
of paragraph (b) of reference (a), this individual was advanced on the retired 
list to the rank of Lieutenant Commander as the result of Retiring Board pro- 
ceedings approved on 29 January 1946, and it has been determined that the highest 
temporary rank in which he served satisfactorily is Commander. While serving 
in the rank of Lieutenant Commander from 1 July 1943 to 14 June 1945, inclusive, 
this officer was entitled to the pay prescribed for an officer of that rank with 
over 30 years service, including inactive time as a transferred member of the 
Fleet Reserve and as an enlisted man on the retired list of the Navy. Active 
service performed prior and subsequent to transfer to the Fleet Reserve and 
transfer to the retired list, which is creditable under applicable provisions of 


the Pay Readjustment Act of 1942, for pay purposes, totals 21 years 1 month and 
7 days. 


Is such officer entitled: 

(1) Under the provisions of 34 U. 8S. Code 350g (b) to retired pay computed 
7 ee ot the pay of a Lieutenant Commander with over 30 years service 

(2) Under the provisions of paragraph (b) (1) of reference (d) and the ruling 
in reference (e), to retired pay computed as 50% of the base pay of a Commander 
with over 21 years service, plus longevity increase, and additional 10% as provided 
in Section 203 of the Naval Reserve Act of 1938, [$299.98], or 

(3) Under the provisions of paragraph (b) (1) of reference (d), to retired pay 
computed as 75% of the pay of a Commander with over 30 years service [$412.50]? 

(c) An officer was retired as Lieutenant Commander on 30 June 1940 under the 
provisions of Section 12 (k) of the act of June 23, 1938, as amended (34 U. 8. Code 
404 (k)), at which time he had total service of 23 years and 24 days for pay 
purposes. This officer was recalled to, and reported for, active duty on 15 March 
1942 and was successively temporarily appointed as Commander and Captain 
under the provisions of the act of July 24, 1941, on 1 January 1943, and on 15 
December 1944, respectively. He continued on active duty until released there- 
from on 29 October 1945, date of advancement on the retired list to the rank of 
Commander under the provisions of 34 U. 8. Code 350g (b). At time of release 
from active duty on 29 October 1945, this officer was entitled to count for active 
duty pay purposes, under paragraphs 1 and 8 of the Pay Readjustment Act of 1942, 
total service [active and inactive] of 27 years 8 months and 22 days. Total 
service creditable on 29 October 1945 for pay purposes and for computation of 
percentage multiple [rate applicable] under 34 U. S. Code 404 (b) and 37 U. S. 
Code 115, amounted to 26 years 8 months and 8 days. 

Is this officer entitled : 

(1) Under 34 U. 8S. Code 350g (b) to retired pay computed as 75% of the pay 
prescribed for a Commander with over 27 years service [$348.90], or 

(2) Under paragraph (b) (1) of reference (d) to 75% of the pay preseribed for 
a Captain with over 27 years service [$419.76]? 

If the provisions of 34 U. S. Code 404 (b) and 37 U. S. Code 115 were applied in 
this case in determining the rate applicable and service creditable for pay purposes 
in computing retired pay under paragraph (b) (1) of reference (d), if returned to 
the Retired List in the rank of Captain under paragraph (a) of reference (d), 
retired pay would be for computation on the basis of 6744% of the pay prescribed 
for a Captain with over 24 years’ service [$346.50]. Such rate of pay is less than 
that to which the officer would be entitled under 34 U. S. Code 350g (b). 


It is apparent that paragraph 2 of the said letter contains no specific 
question of law but it is stated in paragraph 1 of that letter that it 
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“appears” that the “primary” question involved in the examples stated 
is as to whether the provisions of section 8 of the act of July 24, 1941, 
5d Stat. 604, and section 10 of that act, as amended by section 8 (a) of 
the act of February 21, 1946, Public Law 305, 60 Stat. 28, may be 
applied to the same individual so as to confer cumulative benelits. 
Such statement leaves a doubt as to what your precise question is and 
infers that other questions of law, also, are raised although none is 
stated. In order for this ollice to render an authoritative decision, it is 
necessary that the request therefor disclose the specific questions of law 
to be decided. ‘Lhe decision in the instant case will be limited to what 
is indicated to be the primary question presented and the answer to that 
question should be suilicient to enable an administrative determination 
of the rights of the oflicers referred to in the examples given. 
Sections 8 and 10 of the act of July 24, 1941, supra, provide: 


Sec. 8 (a) An officer or enlisted man of the active list of the Regular Navy or 
Marine Corps, or an enlisted man of the Fleet Reserve or Fleet Marine Corps 
Reserve, who incurs physical disability while serving under a temporary appoint- 
ment in a higher rank, shall be retired in such higher rank with retired pay at the 
rate of 75 per centum of the active-duty pay to which he was entitled while serving 
in that rank. 

(b) An officer or enlisted man of the retired list of the Regular Navy or Marine 
Corps who was placed thereon for reasons other than physical disability shall, if 
he incurs physical disability while serving under a temporary appointment in a 
higher rank, be advanced on the retired list to such higher rank with retired pay 
at the rate of 75 per centum of the active duty pay to which he was entitled while 
serving in that rank. 

(c) An officer of the retired list of the regular Navy or Marine Corps who 
was placed thereon by reason of physical disability shall, if he incurs physical 
disability while serving under a temporary appointment in a higher rank, sub- 
ject to the provisions of subsection (e) hereof, be advanced on the retired list 
to such higher rank with retired pay at the rate of 75 per centum of the active- 
duty pay to which he was entitled while serving in that rank. 

(d) An officer of the retired list of the Regular Navy or Marine Corps who 
was placed thereon for reasons other than physical disability shall, if he incurs 
physical disability while serving on active duty in the same rank as that held 
by him on the retired list and if not otherwise entitled thereto, receive 75 per 
centum of the active-duty pay to which he was entitled while serving in that rank. 


* * om * * * * 


Sec. 10. (a) Personnel appointed or advanced under the authority of this 
Act may be continued in their temporary status during such period as the Pres- 
ident may determine, but not longer than six months after the termination of 
war or national emergency or, in the case of reserve and retired personnel, not 
longer than the period herein specified or the date of release from active duty 
whichever is the earlier and in no case longer than six months after the termi- 
nation of war or national emergency. Upon the termination of their temporary 
status such personnel on the active list of the Regular Navy and Marine Corps 
shall assume their permanent status and those of the retired list and of the 
respective Reserve Components, including the Fleet Reserve and Fleet Marine 
Corps Reserve, shall have, when returned to an inactive status, the highest 
grade and rank in which, as determined by the Secretary of the Navy, they 
served satisfactorily under a temporary appointment, unless entitled to the same 
or higher grade and rank pursuant to section 8 of this Act, as now or hereafter 
amended. 

(b) (1) Personnel of the retired list returned to an inactive status with 
higher rank pursuant to subsection (a) shall receive retired pay computed at 
the rate prescribed by law and applicable in each individual case but based upon 
such higher rank, 
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(2) Personnel of the active list of the Regular Navy and Murine Corps and 
personnel of the Fleet Reserve and Fleet Marine Corps Reserve appointed or 
advanced under the authority of this Act shall, when subsequently retired, if 
not otherwise entitled to the same or higher grade and rank or retired pay, be 
advanced to the highest grade and rank in which, as determined by the Secretary 
of the Navy, they served satisfactorily under temporary appointments, and shall 
receive retired pay computed at the rate prescribed by law. and applicable in each 
individual case but based upon such higher rank. 

(c) Personnel of the classes described above who have been retired or released 
from active duty prior to the date of this amendment shall be entitled to the 
benefits of this section from the date of retirement or release from active duty, 
as the case may be. 

(d) Personnel accorded higher rank pursuant to this section shall, if subse- 
quently assigned active duty, be recalled to active duty in the grades, ranks or 
ratings, with which they were retired or returned to an inactive status unless 
under other provisions of law they are entitled to higher grades, ranks, or ratings. 

(e) The highest rank in which an officer served on or prior to June 30, 1946, 
or if a prisoner of war at any time during World War II the highest rank to 
which an officer was temporarily appointed pursuant to the provisions of this 
Act, is the highest rank in which the officer may be retired and upon which his 
retired pay may be based pursuant to this section, unless under provisions of 
law other than those contained within this section he is entitled to a higher rank 
on the retired list or to a higher retired pay, or unless at the time of retirement 
he is serving in a higher permanent grade or rank. 


In the decision of July 28, 1943, 23 Comp. Gen. 59, referred to in the 
letter from the Chief of the Bureau of Supplies and Accounts, it was 
held that an officer entitled to receive retired pay computed in accord- 
ance with subsection (c) of the said section 8 of the act of July 24, 
1941, who was entitled to credit for inactive time on the retired list 
in the computation of his active duty pay, was entitled to have his 
retired pay computed on such active duty pay, including the increase 
therein on account of inactive time on the retired list, notwithstanding 
the general provision in the first paragraph of section 15 of the Pay 
Readjustment Act of 1942, 56 Stat. 367, which authorizes increases in 
retired pay only for active duty performed subsequent to retirement. 
As indicated in that decision, the conclusion reached therein was based 
solely on the express language of the statute providing that the retired 
pay of officers so retired should be computed on the active duty pay to 
which the officer was entitled while serving in the rank accorded him 
on the retired list, it being well settled otherwise that inactive time on 
the retired list is not for consideration in determining the pay for a 
particular rank which is to be used as a basis for computing retired 
pay. Section 15 of the Pay Readjustment Act of 1942, swpra; 23 Comp. 
Gen. 284; decision of September 6, 1946, B-56790, 26 Comp. Gen. 152. 
The language used in section 10 of the said act of July 24, 1941, 55 Stat. 
605, does not warrant a conclusion that the pay of a particular rank 
upon which retired pay is to be computed may include a credit for prior 
inactive time on the retired list. 

_An officer who is entitled to be advanced on the retired list in accord - 
ance with section 10 of the 1941 act is entitled to have his retired pay 
computed at the rate prescribed by law and applicable in each indi- 








354 DECISIONS OF THE COMPTROLLER GENERAL 


vidual case but based on the pay of the higher rank accorded him by 
the provisions of such section. , If he is entitled to retirement under 
section 8 and to higher rank on the retired list under section 10, his 
retired pay is to be computed merely by substituting the pay of the 
rank accorded him under this latter section—which may not include 
credit for inactive time on the retired list—for the pay on which his 
retired pay would have been computed under the said section 8. 26 
Comp. Gen. 5. Thus, the officer referred to in paragraph 2 (a) of the 
letter, quoted above, would be entitled, if the statement of his service 
given therein is complete, to retired pay computed at 75 per centum 
(the rate prescribed by law as indicated in section 8) of the pay of a 
captain with over 21 years’ service (the pay authorized by section 10 
to be used in computing his retired pay). 

If the question discussed above is the only question on which decision 
was desired no difficulty should be experienced in determining admin- 
istratively the correct rate of retired pay applicable in the other ex- 
amples outlined in the letter from the Chief of the Bureau of Supplies 
and Accounts. However, if the matter still is in doubt, further con- 
sideration will be given thereto upon submission of the specific ques- 
tion, or questions, of law which may be involved. 


(B-60907) 


BOARDS AND COMMISSIONS—FEDERAL AGENCIES’ PARTICIPATION 
IN ACTIVITIES OF COMMON INTEREST 


The inhibition in section 9 of the act of March 4, 1909, against the incurrence or 
payment of expenses of commissions, councils, etce., having been removed 
by section 214 of the Independent Offices Appropriation Act, 1946, in respect 
to “interagency groups engaged in authorized activities of common interest” 
to the agencies involved, funds currently appropriated to the Federal Com- 
munications Commission are available under said section 214 for expenses 
incident to the Commission’s participation in the activities of the Radio 
Technical Commission for Aeronautics—composed of representatives of 
interested Federal agencies and of private organizations—provided it be 
determined by the Federal Communications Commission that such partici- 
pation is essential to its authorized functions. 


Acting Comptroller General Yates to the Acting Chairman, Federal Communi- 
cations Commission, November 22, 1946: 


Consideration has been given to letter of September 25, 1946, from 
the Secretary, Federal] Communications Commission, as follows: 


The following information is submitted for your consideration and opinion 
whether under the circumstances outlined below certain Commission equipment 
and personnel may be made available to the Radio Technical Commission for 
Aeronautics (RTCA). RTCA, which has for some time functioned as an advi- 
sory group in the field of aeronautical radio, consists of representatives of indus- 
try and the several government agencies interested in the use of radio in the field 
of aeronautics. It does not function pursuant to specific provision of law or, for 
example, under Executive Order of the President, but is the result of steps taken 
by those represented in its membership to provide a forum for discussion and 
consideration of policies concerning aeronautical radio which are of particular 
concern to the membership. 
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It is now proposed to expand somewhat the functions of RTCA and, in that 
connection, it is contemplated that the member agencies and industry groups 
provide RTCA with a full time secretariat and technical staff, and necessary office 
supplies and equipment. Under the plan now being proposed this Commission 
would furnish to RTCA expendable office supplies such as file folders, scratch 
pads, pencils, typewriter ribbons, etc. costing approximately one thousand dollars 
($1,000.00) and when possible a full time engineer for the RTCA staff. In order 
that you may have a more complete picture of the facts here involved, there are 
inclosed a copy of the proposed RTCA constitution and a copy of a listing showing 
the proposed contribution by the membership for the expense of the RTCA Secre- 
tariat for the fiscal year 1947. 

Question has arisen whether the funds appropriated for this Commission in the 
Independent Offices Appropriation Act for 1947 (Public Law 334, 79th Congress) 
may properly be used to furnish RTCA with the personnel and office equipment as 
proposed, particularly in view of the following provisions of 31 U. S. C. § 673: 

“No part of the public moneys, or of any appropriation made by Congress, shall 
be used for the payment of compensation or expenses of any commission, council, 
board, or other similar body, or any members thereof, or for expenses in connec- 
tion with any work or the results of any work or action of any commission, 
council, board, or other similar body, unless the creation of the same shall be or 
shall have been authorized by law; nor shal] there be employed by detail, here- 
after or heretofore made, or otherwise personal services from any executive 
department or other Government establishment in connection with any such 
commission, council, board, or other similar body.” 

Your opinion concerning this problem is respectfully requested. 


It appears from the enclosures with your letter that the Executive 
Committee of the Radio Technical Commission for Aeronautics is 
composed of representatives of the State, War, Commerce, Navy and 
Treasury Departments, and representatives of the Federal Communi- 
cations Commission, together with representatives of five private or- 
ganizations, namely, Aeronautical Radio, Inc., Aircraft Owners and 
Pilots Association, Air Line Pilots Association, Air Transport Associ- 
ation, and the Radio Manufacturers Association. Article II of the 
constitution of the RTCA outlines the purpose and activities of the 
Commission as follows: 

Section 1—Its objective is to advance the art and science of aeronautics 
through the investigation of all available or potential applications of the tele- 
communications art, and the adaptation thereof, to recognized operational 
requirements. 

Section 2—Its activities shall include the study of existing and proposed 
systems of aids to navigation, communications and traffic control to determine 
their suitability, and the fostering of new developments to meet aeronautical 
operating requirements. It shall serve as a means of coordinating governments 
and industry views on matters within its purview and shall formulate recom- 
mendations on the basis thereof. 

Also, as is indicated in your letter, the constitution provides for the 
employment by the Commission, through its Executive Committee, of 
an executive secretary and for the setting up of a secretariat in Wash- 
ington, D. C., comprising the executive secretary and a staff of techni- 
cal and clerical assistants employed by the RTCA or assigned to the 
secretariat by member organizations of the Executive Committee. 

It appears further from the copy of the listing—forwarded with 
your letter—showing the proposed distribution of expenses of the 
secretariat for the fiscal year 1947, that, in addition to the furnishing 
by the Federal Communications Commission of expendable office sup- 
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plies in the amount of $1,000 to the secretariat, and the assignment of 
one full-time technical representative to it, the other Government 
agencies represented on the Executive Committee are to make contri- 
butions or assignments of personnel as follows: 

The State Department is to provide and maintain offices for the 
secretariat in the present War Department Building at 21st Street and 
Virginia Avenue, N. W., Washington, D. C., together with telephone 
and telegraph services and one full-time technical representative. The 
War Department is to assign one full-time technical representative 
and one full-time stenographer to the secretariat staff and is to furnish 
transportation services and contribute funds in the amount of $1,750 
per annum. The Commerce Department is to delegate and assign to 
the secretariat staff one full-time technical representative and one 
full-time stenographer and also, is to furnish all office equipment such 
as typewriters, file baskets, desk sets, etc., and to reproduce all mimeo- 
graphed material. The Navy Department is to assign to the secre- 
tariat staff one full-time technical representative and one full-time 
clerk-accountant and is to furnish other miscellaneous services and to 
contribute funds in the amount of $1,750 per annum. The Treasury 
Department is to furnish office furniture such as desks, chairs, file 
cabinets, tables, cabinets, bookcases, etc., and is to designate a liaison 
representative who will handle all RTCA matters. The various pri- 
vate agencies who are represented on the Commission are to contribute 
funds ranging from $1,000 to $3,500 per year. 

In the decisions of the accounting officers construing section 9 of 
the act of March 4, 1909, 35 Stat. 1027, 31 U. S. C. 673, quoted in your 
letter, it has been stated that the purpose and effect of said statute is 
to prohibit the incurring or paying of expenses incident to the creation 
of commissions, councils, boards, or similar bodies by the executive 
branch of the Government through its inherent power to make appoint- 
ments and incur expenses, unless specific legislative authority for such 
commission, council, board, or similar body is first granted by appro- 
priation or otherwise. See 11 Comp. Gen. 331, and the cases cited 
therein. However, to the extent that the said statute precludes the 
use of appropriated funds for the expenses of a commission, council, 
board, or other similar body comprised of representatives of different 
Federal agencies, such inhibition has been removed in the case of 
“interagency groups engaged in authorized activities of common in- 
terest” to the agencies involved, by virtue of section 214 of the Indepen- 
dent Offices Appropriation Act, 1946, approved May 3, 1945, 59 Stat. 
134, which provides: 

Hereafter appropriations of the executive departments and independent estab- 
lishments of the Government shall be available for the expenses of committees, 
boards, or other interagency groups engaged in authorized activities of common 
interest to such departments and establishments and composed in whole or in 


part of representatives thereof who receive no additional compensation by virtue 
of such membership: Provided, That employees of such departments and establish- 
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ments rendering service for such committees, boards, or other groups, other than 
as representatives, shall receive no additional compensation by virtue of such 
service. 
In view of the use of the word “Hereafter” in the enactment, and since 
the provision is of a general character bearing no direct relation to the 
object of the appropriation act in which it appeared, it properly is 
to be construed as permanent legislation. 10 Comp. Gen. 120, See, 
also, the hearings before the Subcommittee of the Committee on Ap- 
propriations, House of Representatives, page 1324, wherein a repre- 
sentative (Mr. Lawton) of the Bureau of the Budget, in explaining 
the purpose of the foregoing statute, stated: 

Section 214 makes permanent law the provision which was inserted in the first 
supplemental appropriation bill for 1945, which was intended as a definition of 


what the Russell amendment covered. Inasmuch as that amendment itself is 
permanent legislation, the definition, we thought, should also be made permanent. 


Having regard for the provisions of section 214, above quoted, there 
now would appear to be no reason why agencies of the Government 
cannot, in a proper case, utilize appropriated funds under their control, 
through an interagency group, for the purpose of performing 
“authorized activities of common interest” to such agencies. 

The above-quoted letter of September 25 does not indicate the basis 
upon which it has been determined by your agency that funds appro- 
priated to the Federal Communications Commission for the fiscal year 
1947 are available for the carrying on by the Commission of a study 
of existing and proposed systems of aids to navigation, communications 
and traffic control to determine their suitability, and to foster new 
developments to meet aeronautical operating requirements, as set forth 
in the above-quoted excerpt from the constitution of the RTCA. In 
such connection see office decision of November 14, 1945, B-51203, to 
the Director, Office of Scientific Research and Development. However, 
in the Independent Offices Appropriation Act for 1947, Public Law 
334, 79th Congress, 60 Stat. 64, funds were appropriated for salaries 
and expenses of the Federal Communications Commission in perform- 
ing, among others, the duties imposed by the Communications Act of 
1934 (48 Stat. 1064). Section 303 (g) of the Communications Act of 
1934, 48 Stat. 1082, provides that the Communications Commission, 
from time to time, as the public interest or necessity requires, shall 

(g) Study new uses for radio, provide for experimental uses of frequencies, 


and generally encourage the larger and more effective use of radio in the public 
interest : 


Hence, insofar as the Federal Communications Commission is con- 
cerned, the funds appropriated in the Independent Offices Appropri- 
ation Act, 1947, supra, for the fiscal year 1947 properly are available 
under the terms of section 214 of the Independent Offices Appropria- 
tion Act, 1946, quoted above, for expenses of a committee, board or 


other interagency group engaged in an activity such as is contem- 
7544964825 
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plated by sections 1 and 2 of the constitution of the RTCA set forth 
above. And, since it is provided that such committees, etc., may be 
“composed in whole or in part of representatives” of such agencies, the 
circumstance that the membership thereof includes representatives of 
private agencies or organizations would not appear to preclude such 
use of appropriated funds. 

Therefore, I have to advise that, if it be administratively determined 
that the participation of the Federal Communications Commission ir 
the activities of the Radio Technical Commission for Aeronautics is 
essential to the prosecution of its authorized functions in connection 
with radio communication in the field of aeronautics, there would 
appear to be no legal objection to the use of the appropriated funds 
of your Commission as outlined in your letter. Accordingly, the 
question presented is answered in the affirmative. 


(B-61538) 


CONTRACTS—PRICE ADJUSTMENT—EFFECT OF OPA PRICE 
DECONTROL 


Where, on the date of shipment of material under a contract providing, “Price 
to be established ceiling at date of shipment,” such material had been 
“decontrolled” by the Office of Price Administration and, therefore, the 
basis upon which the price was to be determined was not in existence at 
the time of shipment, such price-fixing provision may not be regarded as 
controlling, so that the contractor may be paid what the material reasonably 
is worth, that is, its market price or value. 


Antes Sometpetes General Yates to the Secretary of the Treasury, November 


Reference is made to your letter of October 28, 1946, as follows: 


On February 15, 1945, the Bureau of Engraving and Printing, after soliciting 
competitive bids, awarded contract TEP-3553 (copy attached) to Morningstar, 
Nicol, Incorporated, New York, New York, for furnishing. 480,000 pounds of 
cassava dextrin, at a price of $.1015 per pound, f. o. b. Hawthorne, New Jersey, to 
be delivered at a rate of one 60,000-pound car per month, starting in May, 1945, 
and running through December, 1945. The contractor’s bid contained the follow- 
ing qualification, which was accepted and made part of this contract—“Price 
to be established ceiling at date of shipment.” 

Deliveries have been made by the contractor as follows: 


er a ee... 60,000 pounds April 25, 1946__________ 59, 800 pounds 
June 27, 1945_____---__ 60,000 pounds May 27, 1946__________ 60, 000 pounds 
October 9, 1945__..-__- 60,000 pounds October 11, 1946__..___ 60, 000 pounds 
February 18, 1946______ 60, 000 pounds 


The above schedule indicates that shipments have not been made in accordance 
with the contract schedule. However, during the period of the contract the 
Bureau of Engraving and Printing has been in constant contact with the supplier, 
and he has offered a number of justifiable explanations concerning delays in 
delivery. Briefly, these include lack of shipping facilities from Santo Domingo 
and Brazil, the questionable quality of Brazilian dextrin, the difficulty of securing 
cassava dextrin because of its ever-all scarcity, and the contaminated condition 
of some of the dextrin arriving in this country. 

Before the war, dextrin was procured from the Dutch East Indies. The 
quality of this product was very satisfactory. As a result of the destruction 
of processing plants and farming facilities during the war, the production of 
Kast Indian dextrin has not been resumed. Experiments conducted in the 
Bureau of Engraving and Printing in an effort to use domestie dextrin show 
that although Santo Domingan and Brazilian products lack uniformity, they 
were superior to the domestic commodity for production purposes. In view 
of this, and the fact that the reserve stuck piles were fairly adequate, the con- 
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tractor was given authority by the Bureau of Engraving and Printing to make 
shipments at such time as cassava dextrin could be procured in this hemisphere. 
The representations made by Morningstar, Nicol, Incorporated, regarding the 
difficulty of securing an acceptable product were corroborated by other suppliers 
in the industry. 

On September 11, 1946, Morningstar, Nicol, Incorporated, notified the Bureau 
of Engraving and Printing (copy attached) that they were shipping the car 
of dextrin delivered October 11, 1946, and that “because of the high cost of 
Brazilian Tapioca Flour, this material will in all probability be billed to you 
at 0.19¢ per pound, F. O. B. Hawthorne, New Jersey.” Their certified billing 
on U. S. Standard Form No. 1034 has been submitted and the unit price used 
is $0.19 per pound. Investigation of this revision in price with the Office of 
Price Administration showed that the dextrin industry had been decontrolled 
before the contractor’s notice of September 11, 1946, and that $0.19 a pound, 
f. o. b. plant, is the approximate current market price. 

Due to the qualification on this contractor’s bid, the Bureau of Engraving 
and Printing notified him that it would be unable to pay the revised price but 
would have to submit the matter for adjudication. Rather than suffer a con- 
siderable financial loss and/or go through the legal procedure which filing of 
a claim would entail, the contractor in a letter dated October 18, 1946 has 
requested that the carload of dextrin delivered October 11, 1946 be returned 
to him. 

The officials of the Bureau of Engraving and Printing are of the opinion that 
it was the intention of the contractor when he executed his bid to secure re- 
imbursement at the current ceiling price for each delivery. Qualification in 
the bid probably is not as specific as it might have been, due to the fact that 
at the time it was executed no one expected that dextrin would be decontrolled 
within the foreseeable future. 

At the present time the stock of this commodity at the Bureau of Engraving 
and Printing, including the carload in question, represents only a four-weeks’ 
supply. In order to keep the plant in production on postage stamps, it will be 
necessary to use this material, and also to obtain prompt delivery of the carload 
on the outstanding order. Your decision on the following, is therefore requested : 

1. Shall the Bureau of Engraving and Printing pay for the carload of dextrin 
in question, at the price established by the Office of Price Administration before 
decontrol, or at the current market price? 

2. If your decision is that the contractor should be reimbursed at the last 
established ceiling price set by the Office of Price Administration and the con- 
tractor refuses to complete delivery of 60,000 pounds due on contract TEP-3553, 
shall he be declared in default and an attempt be made to purchase against 
his contract? 

In view of the critical need for additional quantities of dextrin an early reply 
will be appreciated. 


Under the terms of the contract here involved, the contractor agreed 
to furnish and deliver f. o. b. Hawthorne, New Jersey, 480,000 pounds 
of cassava dextrin, at the rate of one 60,000-pound car per month, 
commencing in May, 1945, and running through December, 1945, at 
the established ceiling price at date of shipment. Paragraph 4 of 
the conditions forming a part of the contract provides that, in the 
event the contractor refuses or fails to make deliveries of the materials 
or supplies within the time specified, or any extension thereof, the 
Government may by written notice terminate the right of the con- 
tractor to proceed with deliveries and purchase the materials or 
supplies from another source and charge the contractor with the 
resulting excess cost, unless the refusal or failure to deliver is due 
to: 

* * * unforeseeable causes beyond the control and without the fault or 
negligence of the contractor, including, but not restricted to, acts of God or of 


the public enemy, acts of the Government, fires, floods, epidemics, ernsentive 
restrictions, strikes, freight embargoes, unusually severe weather * * 
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The schedule of deliveries set forth in the letter quoted above in- 
dicates that, except for.the months of May and June 1945, the con- 
tractor failed to make deliveries in the quantities and within the time 
limits specified in the contract. However, it is stated in said letter 
that the contractor has offered a number of “justifiable explanations” 
as to its delays in delivery which include the “lack of shipping facilities 
from Santo Domingo and Brazil, the questionable quality of Brazilian 
dextrin, the difficulty of securing cassava dextrin because of its over- 
all scarcity, and the contaminated condition of some of the dextrin ar- 
riving in this country.” While it may be that the Bureau of Engrav- 
ing and Printing had the right to terminate the right of the contractor 
to proceed with deliveries, it appears that, in view of the difficulties 
encountered by the contractor in securing and transporting dextrin 
and presumably for the reason that it was determined that the con- 
tractor was delayed by unforeseeable and, therefore, excusable causes 
within the meaning of paragraph 4 of the contract conditions, supra, 
it did not do so, but elected to continue the contract in force and to ex- 
tend the period of performance until “such time as cassava dextrin 
could be procured in this hemisphere.” 

Although it was agreed that the contractor was to be paid for dextrin 
furnished by it at the established ceiling at date of shipment, it ap- 
pears that the dextrin industry had been decontrolled by the Office 
of Price Administration prior to the shipment of the car of dextrin 
delivered on October 11, 1946. Since the basis upon which the price 
was to be determined was not in existence at the time of shipment 
of the carload in question, the contract provision fixing the price at 
the established ceiling may not be regarding as controlling. In this 
connection, it is well settled that a contract of sale which makes no 
reference to price will be construed as implying an agreement that the 
buyer shall pay a reasonable price or what the property reasonably is 
worth, or, in other words, its market price or value. 55 C. J. 224; 46 
Am. Jur. 359; Shipman v. Straitsville Mining Co., 158 U.S. 356; In re 
Pierce, Butler & Pierce Mfg. Co. (C. C. A.), 246 F. 814; 8. F. Bowser 
& Co. v. F. K. Marks & Co., 96 Ark. 113, 181 S. W. 334; Corthell v. 
Summit Thread Co., 132 Me. 94, 167 A. 79. 

Accordingly, and since it is stated that $0.19 a pound, f. o. b. plant, 
is the approximate current market price of cassava dextrin, you are 
advised, in answer to question number 1, that payment may be made 
for the carload in question on that basis. In view thereof, it is un- 
necessary to answer question number 2. 


(B-61606) 


TRAVELING EXPENSES—FARES—COST OF LOWER BERTH AS 
CONSTITUTING LOWEST FIRST-CLASS RATE 


For the purpose of applying the provision in paragraph 18 (a) of the Standardized 
Government Travel Regulations, as aniended to accord with section 6 of. 
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the administrative expense statute of August 2, 1946, authorizing the use of 
an accommodation superior to a standard lower berth if the traveler certi- 
fies that such accommodation was the lowest first-class available when the 
reservation was made, the cost of a lower berth still is to be considered as 
the lowest first-class rate applicable to sleeping-car accommodations and, 
when used, no certificate respecting any lower class of .accommodations is 
required. (Amplified by 26 Comp. Gen. 409.) 


Acting Comptroller General Yates to the Secretary of Commerce, November 25, 
1946: 


I have your letter of October 31, 1946, as follows: 


Provision is made in paragraph 13 (a) of the Standardized Government 
Travel Regulations as amended by Bureau of the Budget Circular A-7, revised 
September 5, 1946, for payment by the Government for the cost of sleeping ac- 
commodations superior to a standard lower berth on certification by the traveler 
that the superior accommodations were the lowest first-class accommodations 
available at the time of making reservations. The regulations do not include 
a definition of the term “lowest first-class” as applied to sleeping accommoda- 
tions. Your decision is accordingly requested as to whether a lower berth is 
considered as being the lowest first-class accommodation. 


Paragraph 13a of the Standardized Government Travel Regula- 


tions, as amended by Budget Circular A-7, revised September 5, 1946, 
reads as follows: 


13. Accommodations on trains and steamers—* * * - 

One standard lower berth when night travel is involved except that the lowest 
first-class accommodation available may be allowed on certification by the 
traveler on his travel expense voucher that, at time reservation was made, the 
accommodation, if superior to a standard lower berth, was the lowest first-class 
available, which certification will be accepted as prima facie evidence. When 
practicable, through sleeping accommodations should be obtained in all cases 
where more economical to the Government. Where a change of sleeping-car en 
route is necessary, the traveler should secure the usual transfer check from the 
sleeping-car conductor for exchange at the ticket office for accommodations be- 
yond the point where the change is made. The use of a compartment or such other 
accommodations as may be authorized or approved by the head of the agency 
concerned or such subordinates as he may designate may be allowed when 
required for purposes of security. 


That amendment was based upon section 6 of the act of August 2, 1946, 
Public Law 600, 60 Stat. 808, which amended section 10 of the act of 
March 3, 1933, 5 U.S. C. 73b, to read as follows: 

Sec. 10. Whenever by or under authority of law actual expenses for transpor- 
tation may be allowed, such allowances shall not exceed the lowest first-class 
rate by the transportation facility used in such transportation unless it is certified, 
in accordance with regulations prescribed by the President, that lowest first-class 
accommodations are not available or that use of a compartment or such other 


accommodations as may be authorized or approved by the head of the agency 


concerned or such subordinates as he may dgsignate, is required for purposes of 
security. 


Prior to that amendment, section 10 of the act of March 10, 1933, 
restricted travel at Government expense to the “lowest first-class rate 
by the transportation facility used,” and this office had limited reim- 
bursement for night travel accommodations thereunder to the cost of a 
lower berth, irrespective of the availability of such accommodations for 
the particular traveler on the train utilized. In other words, the cost 
of a lower berth consistently has been regarded as the “lowest first-class 
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rate,” as applied to sleeping-car accommodations—except when the 
expedition of public business required the use of a train made up 
exclusively of superior accommodations (for example, roomettes), in 
which case roomettes were considered to be the lowest first-class accom- 
modations by the facility used. See 283 Comp. Gen. 9, 289 and 532. 
While the present law and regulations are more liberal than theretofore 
to the extent that the “lowest first-class accommodation available may 
be allowed on certification by the traveler on his travel expense voucher 
that, at time reservation was made, the accommodation, if superior to 
a standard lower berth, was the lowest first-class available,” no change 
has been made with respect to the use of the cost of a lower berth as 
the standard for determining the lowest first-class rate for night travel. 
Hence, the cost of a lower berth still is considered as being the lowest 
first-class rate, as applied to sleeping-car accommodations, and when 
a lower berth is used for night travel no certificate with respect to any 
lower class of accommodations is required. 


(B-61647) 


LEAVES OF ABSENCE—ANNUAL—LUMP-SUM PAYMENTS—RIGHT OF 
BENEFICIARY UNDER RETIREMENT ACT TO PAYMENT 


When an employee lawfully designates a beneficiary under the applicable retire- 
ment act, the right of such designated beneficiary, upon the death of the 
employee, to the lump sum due for accrued annual leave under section 2 of 
the act of December 21, 1944, is absolute and may not be divested except by 
a revocation of the designation, and, therefore, any qualifying words used 
in the designation naming one person as beneficiary “for retirement only,” 
and another person to receive “accrued annual leave only,” may not be given 
effect so as to defeat the designated beneficiary’s right to payment for such 
accrued leave. 24 Comp. Gen. 540, amplified. 


Acting Comptroller General Yates to the President, United States Civil Service 
Commission, November 25, 1946: 


There has been considered your letter of October 25, 1946, as follows: 


Section 2 of the Act of December 21, 1944 (Public No. 525, 78th Congress) 
stipulates that upon the death of a civilian officer or employee, payment covering 
his accumulated and accrued annual leave shall be made 

“First, to the beneficiary or beneficiaries, if any, lawfully designated by the 
employee under the retirement Act applicable to his service.” 

In order that the Claims Division of the Generai Accounting Office may properly 
adjudicate these claims, the Civil Service Commission upon request certifies in 
each individual case the name of fhe beneficiary (or beneficiaries) or the fact 
that no valid designation has been filed. 

The authorization in the Civil Service Retirement Act of May 29, 1980, as 
amended, for designating beneficiaries reads (Sec. 12 (f)): 

“Bach employee or annuitant to whom this Act applies may, under regu- 
lations prescribed by the Civil Service Commission, designate a beneficiary or 
beneficiaries to whom shall be paid, upon the death of the employee or annuitant 
any sum remaining to his credit (including any accrued annuity) under the 
provisions of this Act.” 

The Commission has now received a designation in which the employee names 
his wife as beneficiary to receive “accrued annual leave only” and his son to be 
paid “retirement only”. This constitutes a valid designation of the son to 
receive the amount due from the retirement fund upon the employee’s death. 
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The question of whether the widow, who receives nothing under the retirement 
act, can be considered as the duly designated beneficiary for leave payment pur- 
poses is not clear from a reading of the two laws involved . 

However, since this latter point appears to be primarily for determination by 
the General Accounting Office, your decision thereon is respectfully requested. 

In decision of January 18, 1945, B-46946, 24 Comp. Gen. 540, to you, 
the question of whether section 2 of the act of December 21, 1944, 58 
Stat. 845, permits an employee to designate one beneficiary to receive 
payment for accrued annual leave and another beneficiary to receive 
retirement deductions was answered as follows: 

The law does not provide for the designation of a separate beneficiary to re- 
ceive the lump-sum payments for leave to the credit of a deceased employee, but 
requires that such payment be made to the beneficiary lawfully designated 
under the applicable retirement act and, if there be no “such designated bene- 
ficiary”—under the retirement act—then to the estate. Hence, this question is 
answered in the negative. 

Under the rule laid down in that decision, it is clear that once an 
employee lawfully designates a beneficiary under the applicable re- 
tirement act, the right of the designated beneficiary to the amount 
due for accrued annual leave is absolute; and he may not be divested 
of that right, except, of course, by a revocation of the designation. 
It necessarily follows, therefore, that any qualifying words used by 
the employee in the designation, such as “for retirement only,” or 
the employee’s unauthorized designation of a third party to receive 
“aecrued annual leave only,” legally may not be given effect so as 
to defeat the right of the properly designated beneficiary under the 
retirement act to payment of the sum due for accrued leave. 

Accordingly, the question presented is answered in the negative. 


(B-60976) 


COMPENSATION—OVERTIME; SUNDAY AND HOLIDAY WORK— 
“PURCHASE AND HIRE” MECHANICS AND LABORERS 


“Purchase and hire” construction work employees whose rates of pay are pre- 
scribed under general administrative authority to conform with local pre- 
vailing wage scales are not within the purview of the 40-hour week statute 
of March 28, 1934, applicable to employees whose wages are established 
by “wage boards or other wage-fixing authorities,” so that such employees 
may, pursuant to a prospectively effective administrative determination, be 
paid overtime compensation for hours worked in excess of 8 daily, and 
premium pay for hours worked before or after the regular tour of duty and 
for Saturday, Sunday, and holiday work without regard to the total number 
of hours worked in the week. 


Comptroller General Warren to the Administrator of Veterans’ Affairs, Novem- 
ber 26, 1946: 


There has been considered your letter of September 27, 1946, as 
follows: 


There are respectfully submitted for decision certain questions concerning the 
rates of compensation payable to laborers and mechanics, who are temporarily 
employed on construction work in unclassified positions, for work performed on 
Saturdays, Sundays and holidays, and for work performed in excess of eight hours 
per day on other days. 
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The specific questions may be stated as follows: 

1. Whether there is legal authority to pay laborers and mechanics, who are 
temporarily employed in an unclassified status, the premium rates of compensa- 
tion authorized by the Wage Adjustment Board for work performed on Saturdays, 
Sundays and holidays, and hours worked before or after the regular fixed hours 
in the particular locality without regard to the number of hours of employment 
during the week in which such work was performed. 

2. Whether there is legal authority to pay laborers and mechanics, who are 
temporarily employed in an unclassified status, at salary rates not less than time 
and one-half for all hours worked in excess of eight hours per day, without 
regard to the total number of hours worked during the week in which such days 
fall. 

There is for consideration in this connection Executive Order No. 9441 dated 
May 11, 1944, a copy of which is attached, which suspended during the existence 
of the present emergency, as far as the Veterans’ Administration is concerned, 
the provisions of the Eight Hour Law, Section 321, Title 40, U. 8. C. A., on the 
condition “that the wages and overtime pay of all laborers and mechanics so 
employed by the Veterans’ Administration shall be computed in accordance with 
the provisions of existing law.” 

In order to obtain the necessary laborers and mechanics for construction work 
during the prevailing labor shortage, it is considered necessary to conform as 
nearly as possible with the commercial wage scales prevailing for laborers and 
mechanics in the locality in which the work is to be performed. An early decision 
will, therefore, be appreciated. 

It is understood that the employees referred to are engaged upon 
“purchase and hire” construction work of the Veterans’ Administra- 
tion and are paid wages in conformity with the prevailing wage 
scales for laborers and mechanics in the iocality in which the work is 
performed rather than in accordance with wage scales fixed admin- 
istratively pursuant to a wage board or other administrative wage- 
fixing authority. 

As stated in your letter, supra, Executive Order No. 9441, May 11, 
1944, suspended for the duration of the present emergency, the provi- 
sions of the 8-hour law, approved August 1, 1892, as amended, 40 U. 
S. C. 321, as to all work performed by laborers and mechanics em- 
ployed by the Veterans’ Administration on any public work within 
the United States. However, that Executive order properly may 
not be viewed as authorizing either the payment of overtime compen- 
sation on a daily basis or premium rates of pay for work performed 
on Saturdays, Sundays, and holidays—as appears to be the view sug- 
gested in your letter. In that connection, it will be noted that the 
said Executive order provides merely that the wages and overtime 
pay of employees of the categories mentioned “shall be computed in 
accordance with the provisions of existing law.” 

While not specifically so stated in your letter, it appears that the 
question as to the propriety of paying overtime compensation and 
premium rates of pay to laborers and mechanics employed ‘on the 
basis stated above arises because of doubt as to the applicability of the 
provisions of the 40-hour week statute of March 28, 1934, 48 Stat. 522, 
and the decisions of this office thereunder. Section 23 of the act of 
March 28, 1934, reads: 


The weekly compensation, minus any general percentage reduction which may 
be prescribed by Act of Congress, for the several trades and pccupations, which 
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is set by wage boards or other wage-fixing authorities, shall be reestablished and 
maintained at rates not lower than necessary to restore the full weekly earnings 
of such employees in accordance with the full-time weekly earnings under the 
respective wage schedules in effect on June 1, 1932: Provided, That the regu- 
lar hours of labor shall not be more than forty per week; and all overtime shall 
be compensated for at the rate of not less than time and one half. 


It consistently has been held that, under the provisions of the above- 
quoted statute, an employee within the purview thereof is not entitled 
to overtime compensation unless and until he has been in a pay status 
for his regularly established 40-hour workweek, with the exception 
that, if administrative regulations so provide, premium rates of pay 
may be paid for work performed on holidays whether or not the 
regular 40-hour workweek has been completed. See 25 Comp. Gen. 
584. However, it long has been recognized that laborers and me- 
chanics engaged upon “purchase and hire” construction work carried 
on by Federal agencies and whose rates of pay are prescribed under 
the general administrative authority of the heads of such agencies in 
line with the wages paid similar employees in the particular locality 
do not have their wages set by “wage boards or other wage-fixing 
authorities” within the meaning of that phrase as used in section 23 
of the 1934 statute, supra. See 13 Comp. Gen. 486; 14 id. 552. Con- 
sequently, employees of the type mentioned in your letter are not 
within the purview of that statute; and, in the absence of any other 
statutory limitation upon their wages—none having been called to 
attention—such employees may, in the discretion of the Administrator 
of Veterans’ Affairs, be paid overtime compensation for hours worked 
in excess of 8 hours daily, and premium pay for hours worked before 
or after the regular fixed hours of duty, and for Saturday, Sunday, 
and holiday work without regard to the total number of hours worked 
in the week in which such work is performed. Of course, such admin- 
istrative determination may be given prospective application, only. 
Accordingly, questions 1 and 2 presented in your letter are answered 
in the affirmative. 


(B-61447) 


CONTRACTS—OFFER AND ACCEPTANCE; INCREASED PERFORMANCE 
COSTS— DELAYED ACCEPTANCE; ACTS OF GOVERNMENT AS 
SOVEREIGN 


The failure of the Government to accept promptly an offerer’s proposal to erect 
a building and lease space therein for post office quarters may not be regarded 
as such a defect as to preclude the consummation of a binding contract upon 
acceptance, or as any legal basis for increasing the rental rate stipulated 
in the accepted proposal to compensate the offerer for increased costs of con- 
struction allegedly resulting from such delayed acceptance, in the absence of 
evidence that the proposal was withdrawn prior to acceptance, that the 
offerer, when notified of the acceptance, considered it untimely, or that he 
registered a prompt protest. 

The fact that there was a delay by the Government, acting in its sovereign 
capacity through the Civilian Production Administration, in granting a 
contractor the authority to build quarters to be leased by it to the Govern- 

ment as a post office, with the result that the cost of construction had 
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increased over that contemplated by the contractor in preparing his bid, 
muy not be regarded as a legal basis fur increasing the anuuai rental stip- 
ulated in the agreement to construct and lease the building. 


Comptroller General Warren to the Postmaster General, November 26, 1946: 
I have your letter of October 23. 1946. as follows: 


Under date of October 12, 1945, Mr. James R. Boland submitted a proposal 
to erect a building and lease space of approximately 1,500 square feet for quar- 
ters for a proposed station (to be known as Hessville) of the post office at Ham- 
mond, Indiana, for a period of ten years from July 1, 1946, or date thereafter of 
completion of building, etc., at rental of $1,600 per annum, including water, with 
option for an additional term of ten years at the same rate. 

The above-mentioned offer was accepted by the Department under date of 
March 29, 1946. This action was taken prior to the time the Department was 
advised of the provisions of the Veterans’ Housing Program Order No. 1. Later 
when the provisions of this Order became known to the Department, the matter 
of obtaining authority to begin construction of the proposed building was taken 
up with the Civilian Production Administration in the customary manner. 

Due to the delay in accepting the proposal and to delays on account of the 
action of the Civilian Production Administration in refusing authority to build 
and to delays in obtaining necessary materials, the cost of materials have in- 
creased considerably and the proponent is requesting an increase in rental from 
$1,600 to $2,180 per annum for the proposed quarters for the above-mentioned 
unit. In connection with this matter, there is attached a communication from 
the successful proponent, Mr. James R. Boland, requesting thut the rental for 
the quarters be increased to $2,180 per annum. 

In view of the difficulties encountered by the proponent in. carrying out the 
terms of the contract, a ruling from you will be appreciated in regard to the 
proponent’s request for increased rental over that specified in the accepted 
proposal. 


In the contractor’s letter of October 11, 1946, transmitted with your 
letter, it is stated: 


The annual rental of $1,600 specified in the proposal wis based on estimated 
construction cost of about $16,000. This estimate of cost wus furnished to me 
by several reliable building contractors. This proposal was not accepted by the 
Post Office Department until March 29, 1946. Due to the delay in acceptance 
and to delays on account of the action of the Civilian Production Administration 
in Indianapolis in refusing authority to build and to delays in obtaining neces- 
sary materials, there was an increase in the cost of construction of about $6,000, 
making the cost of the building, exclusive of land and other charges, about 
$21,800 instead of the approximately $16,000 as estimated at the time of sub- 
mitting the proposal. In view of this increase in cost due to the delay of the 
Department in accepting my proposal and to the delay of the Civilian Production 
Administration in granting the authority to build, I consider that the annual 
ae in the proposal should be on the basis of the final cost of the project, or 

180. 

Request is respectfully made that the existing agreement be changed 
accordingly. 


Under the proposal of October 12, 1945, Mr. Boland agreed to lease 
for a term of ten years “from July 1, 1946, or date thereafter of com- 
pletion of building * * * forthe use of the post office at Hessville 
Sta., Hammond, Ind., at a rental of Sixteen Hundred dollars ($1,600) 
per annum, payable monthly, and subject to the provisions of the form 
of lease used by the Post Office Department,” a one-story brick build- 
ing to be erected in accordance with certain plans and specifications 
at 6626 Kennedy Avenue, and that the building would be ready for 
occupancy on the date specified as the beginning of the proposed lease 
term, provided notice of acceptance of the proposal by the Post Office 
Department should be promptly received. He agreed further to 
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grant an option for an additional term of ten years at a rental rate of 
$1,60) perannum. As indicated in your letter, Mr. Boland’s proposal 
was accepted by the Post Office Department on March 29, 1946, and it 
is understood that the building is now practically completed. 

It is well settled that where the offer does not specify the time within 
which it may be accepted, it must be accepted within a reasonable time 
and that what is a reasonable time is determined by consideration of 
all the circumstances in the case varying within wide limits. Minne- 
apolis & St. Louis R. Co. v. Columbus Rolling Mill, 119 U.S. 149, 151; 
Milliken-T omlinson Co. v. American Sugar Refining Co., 9 F. 2d 809; 
section 54, Williston on Contracts; decisions of this office of November 
25, 1941, B-21841; February 2, 1942, B-23158; and March 30, 1942, 
B-24555, to your predecessor. Moreover, where such an offer is ac- 
cepted within any period which could be regarded as reasonable, 
courts have attached great significance to a failure on the part of the 
offerer to make known his intention not to be bound. See section 93, 
Williston on Contracts, Milliken-Tomlinson Co. v. American Sugar 
Refining Co., supra. And, in that connection, there is nothing’ of 
record indicating that Mr. Boland when notified of the acceptance of 
his proposal considered such acceptance as untimely or that he filed 
any protest at that time with respect to the delayed acceptance. Nor 
is there any evidence to indicate that during the interim between the 
date of the proposal and the date of acceptance Mr. Boland took any 
action to withdraw his offer to lease. Hence, it must be concluded 
that while the Government would appear to have accepted the pro- 
posal within a reasonable time—considering the nature of the agree- 
ment and attendant circumstances—any possible defect in such 
acceptance due to the intervening lapse of time was waived by the 
proponent by reason of his failure to register a prompt protest. 

Furthermore, while apparently a formal lease as provided for in the 
accepted proposal has not been executed, a binding contract became 
effective upon the acceptance of said proposal. United States v. New 
York and Porto Rico Steamship Company, 239 U. S. 88; United 
States v. Purcell Envelope Company, 249 U.S. 313. Moreover, it is a 
well settled principal of law that valid contracts are to be enforced and 
performed as written and the fact that supervening or unforeseen 
causes render performance more burdensome or less profitable, or 
even occasion a loss, is not sufficient to excuse performance or to entitle 
a contractor to additional compensation. 19 Comp. Gen. 560, and 
authorities therein cited. Also, it is a well established rule that agents 
and officers of the Government have no authority to give away the 
money or property of the United States, or to waive contractual rights 
which have accrued to the United States, or to modify existing con- 
tracts without a compensatirig benefit to the Government. United 
States v. American Sales Company, 27 F. 2d 389, affirmed 32 F. 2d 141, 
certiorari denied, 280 U. S. 574; Pacific Hardware Company v. United 
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States, 49 C. Cls. 827, and Bausch & Lomb Optical Co. v. United States, 
78 C. Cls. 584. 

Insofar as the construction of the building may have been delayed, 
or the cost of the building increased, as a result of the action of the 
Civilian Production Administration, it is settled law that the United 
States, as contractor, “cannot be held liable for the obstruction of 
performance of a particular contract resulting from its public and 
general acts asa sovereign.” Horowitz v. United States, 267 U.S. 458; 
19 Comp. Gen. 903, 906; Maawell v. United States, 3 F. 2d 906, 
affirmed 271 U. S. 647. 

Accordingly, you are advised that upon the basis of the facts re- 
ported in your letter, there is no legal basis for increasing the rental 
rate in the accepted bid of Mr. Boland. 


(B-61181) 
COMPENSATION — INITIAL SALARY RATE—TRANSFER, PROMOTION, 
DEMOTION, REINSTATEMENT, OR REEMPLOYMENT 


The initial salary rate of an employee in a classified position to which transferred, 
promoted, demoted, reinstated, or reemployed may, within the discretion of 
the administrative office—if appropriations are available—be fixed at such 
a rate above the minimum of the grade as will not exceed the highest salary 
attained in any prior Government position, it being immaterial that the em- 
ployee subsequently occupied one or more positions at a lower salary rate or 
without compensation ; however, such rule, being in effect a modification of 
existing rules, may not be given retroactive effect as to cases already 
processed. 24 Comp. Gen. 226; id. 368, overruled. (Amplified by 26 Comp. 
Gen. 530; id. 601; id. 664.) 

In the case of an employee who had been reduced in position and grade and later 
restored to the same position and grade without benefit of the salary rate, 
above the grade minimum, previously received therein, due solely to the admin- 
istrative belief that restoration at the grade minimum was required where 
restoration was in a different division and the previous salary was incident 
to a demotion from a higher grade rather than on account of within-grade 
salary advancements, the employee’s salary rate may be adjusted retro- 
actively effective to the date of restoration, provided no administrative regu- 
lation, practice, or policy would prevent such adjustment. 


Comptroller General Warren to the President, United States Civil Service 
Commission, November 27, 1946: 


Reference is made to your letter of October 4, 1946, as follows: 


The Commission respectfully requests your advice on the application of 24 
Comp. Gen. 226, dated September 19, 1944, dealing with the granting of previously 
accrued periodic pay increases upon restoration to a former position following 
a period of service in a lower grade. 

In this decision you state, in effect, that the restoration of an employee to his 
former position and grade, after being reduced in position and grade through no 
fault of his own, “is a promotion in a sense, yet, having in mind that it was the 
purpose and intent of the within-grade promotion plan to grant salary advance- 
ments based upon efficiency, service and conduct in a particular position, there is 
much merit in your suggestion that the salary rate once attained in a particular 
position through the operation of the plan prescribed by law, may be paid to the 
same employee in the event he be restored to that position after a period of 
service in a lower grade required through no fault of his own, particularly when 
existing rules permit one to be reinstated—after a separation from the service 
through no fault of his because of reduction-in-force—to his former position at 
the salary rate obtaining upon his separation.” 

To better illustrate the problem and to form the basis of a decision, the follow- 
ing examples are given: 

1. Employee A was serving as a Certification Clerk, CAF-4 with one within- 
grade increase was changed to Clerk (Certification), CAF-8 effective October 7, 
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1945, and administratively allowed benefit of one within-grade promotion; 
changed to Clerk Typist, CAF-2, effective December 30, 1945, and administratively 
allowed benetit of two within-grade promotions ; promoted to Clerk Typist, CAF-3 
at the winimum of the grade effective May 5, 1946, and restored to her former 
position of Clerk (Certification), at the minimum of grade CAF-4, effective July 
14, 1946. 

Even though Employee A was restored to her former position, the restoration 
was at the minimum of the grade because of her intervening promotion to CAF-3 
which, it was believed, would operate to defeat her right to receive pay increases 
previously accrued in the position of Clerk (Certification), CAF-4. Is this 
action correct or should Employee A be allowed benefit of the within-grade 
increase previously accrued? 

2. Employee B was serving as a Clerk, CAF—4 with one within-grade increase; 
was promoted to Clerk (Examination Announcements), CAF-5 and received one 
within-grade promotion while serving in this position; changed to Clerk 
Stenographer, CAF-3, effective November 4, 1945, and administratively allowed 
benefit of two within-grade promotions; promoted to Stenographer, CAF-4 effec- 
tive July 14, 1946, at the minimum of the grade. 

Employee B was, after a promotion and a subsequent change to lower grade, 
restored to a CAF—4 position; however, it will be noted that her former grade 
CAF-4 position was that of Clerk, whereas she was restored to the position of 
Stenographer, CAF-4. This restoration was also at the minimum of the grade 
since she was not restored to her “former position” but to her former grade. 
Is this action correct or should Employee B be allowed benefit of the within-grade 
increase on her grade CAF-4 position? 

8. Employee C was serving as a Clerk Typist, CAF-2 with one within-grade 
promotion; promoted to Transmittal Clerk, CAF-3 and received one within- 
grade increase while serving in this position; changed to Clerk Typist, CAF-2 
effective November 4, 1945, and administratively allowed benefit of two within- 
grade promotions; changed to Clerk Typist, CAF-1, effective December 30, 1945, 
and administratively allowed benefit of two within-grade promotions; promoted 
to Clerk Typist, CAF-2 effective January 13, 1946, at the minimum of the grade. 
The two Clerk Typist positions were in different divisions. 

When Employee C was promoted from CAF-1 to CAF-2 she was given the 
minimum of the grade since her change to lower grade had been from the 
position of Transmittal Clerk, CAF-3. As the above example indicates, she had, 
prior to her promotion to grade CAF-3, served in a Clerk Typist CAF-2 posi- 
tion; however, the Clerk Typist position to which she was restored was in a 
different division and her original reassignment from that grade was the result 
of a promotion rather than a change to lower grade. Is this action correct or 
should Employee C be allowed benefit of the within-grade promotion on her grade 
CAF-2 position? 

If the previously accrued increases should be allowed in the above cases, may 
the salaries be amended retroactive to the date of restoration of the employees 
to their former grades? 


The referred-to decision (24 Comp. Gen. 226) held, quoting from 


the syllabus: 

Where an employee has been reduced in position and grade through no fault 
of his own and later is restored to the same position and grade, it is within admin- 
istrative discretion, subject to available appropriations, to fix the employee’s 
salary initially at a rate above the grade minimum to which he previously had 
been advanced in that position through operation of the within-grade promotion 
plan prescribed by the act of August 1, 1941; however, such rule being in effect a 
modification of existing rules as heretofore understood and applied in the light 


of related decisions, it may not be given retroactive effect to cases heretofore 
finally processed. 


As stated in that decision, that rule is in line with the rule for fixing 
initial salary rates upon reinstatement of a formerly separated Gov- 
ernment employee. It was an application of the well-settled rule 
that a within-grade promotion once attained continues to be a right of 
an employee so long as he remains in the same position in which the 
promotion was obtained. 21 Comp. Gen. 791; 22 id. 489; 23 éd. 941; 24 
id, 341, 369. It was based upon the intent contained in the within- 
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grade promotion plan to grant salary advancements based upon effi- 
ciency, service, and conduct in a particular position and upon the 
premise that an employee who, having proved his qualifications for 
within-grade salary advancements by his efficiency, service, and con- 
duct in a particular position, was reduced in grade and thereafter was 
restored to the same position in the same grade previously held again 
need not be required to prove his qualifications for the within-grade 
salary advancements previously earned—particularly in view of the 
rules regarding reinstatement, infra. 

With respect to the rules regarding reinstatement there is for con- 
sideration 24 Comp. Gen. 368, in which it was held as follows, quoting 
from the syllabus: 


Upon reinstatement of a former employee, his salary may be fixed initially at a 
prescribed rate above the minimum for the grade in which reinstated, to the 
extent of the rate received at the time of his last separation from service, re- 
gardiless of the agency in which employed; however, the initial salary rate may 
not be fixed above the grade minimum on the basis of a higher rate received in 
other than the last position, even though the higher rate was received during 
former service in the reinstating agency. 22 Comp. Gen. 925, distinguished. 


In line with that decision the rule reported in 24 Comp. Gen. 226, 
supra, would be limited in its application to a situation in which an 
employee is restored to the position and grade held immediately prior 
to his last demotion where more than one demotion is involved as in 
example 1, supra. 

The action taken in examples 1 and 2, presented in your letter, was 
in accordance with the rules indicated in the decisions discussed above. 
However, having in mind the application of those rules to the facts 
stated and the general personnel retrenchment program now in prog- 
ress throughout the Government, as a result of which, many em- 
ployees are having their services terminated and others are being 
reduced one or more grades, either a grade at a time or several grades 
at a time, reexamination of those rules in their relation to the results 
obtained when applied to such facts is warranted. 

Presumably, under the retrenchment program ‘the general practice 
is to terminate first the services of the least efficient and least qualified 
employees and to retain so far as practicable the services of the most 
efficient and best qualified employees. Often the services of this latter 
class of employees can be utilized only in grades lower than the grades 
in which they have been serving. Many employees resign in anticipa- 
tion of having their services terminated and others resign rather than 
accept a position at a lower salary and a lower grade. Those em- 
ployees whose services are terminated either by dismissal or resigna- 
tion and who, thereafter, may be reinstated may, under existing rules, 
be reinstated, within administrative discretion, at an initial salary 
rate not in excess of the salary received upon separation. In other 
words, upon reinstatement such employees, within administrative 
discretion, may be allowed the benefit of any within-grade promotions 
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previously obtained even though reemployed in a position other than 
the same position in the same grade previously held. On the other 
hand, under existing rules, an employee whose services are retained 
at a grade lower than that previously held and who thereafter is pro- 
moted may not receive compensation at a rate in excess of the salary 
rate received immediately prior to the date of promotion or the mini- 
mum salary for the grade to which promoted, whichever is greater, 
unless the position to which promoted is the same position in the 
same grade which the employee held immediately prior to his de- 
motion, in which case he may receive the benefits of any within-grade 
salary advances previously obtained in that position. 

The effect of those rules in their application is unjust to the employee 
who remains with the Government when such an employee is compared 
with an employee whose services have been terminated and who there- 
after is reinstated. For instance, under existing rules, if, instead of 
being reduced in grade, the services of employee A in example 1 had 
been terminated as of October 7, 1945, and if thereafter she had been 
reinstated it would have been possible to reinstate her at an initial 
salary rate not in excess of the salary rate which she was receiving on 
October 7, 1945. However, having remained in the service, upon 
restoration to a position and grade which she previously had held she, 
under the existing rule, could be restored only at the minimum rate 
of compensation for the grade. Also, it might be noted that, under 
existing rules, if the services of employee A had been terminated when 
she held either of the grade 3 positions or the grade 2 position she 
thereafter could have been reinstated only at the salary held at the 
time her services were terminated. Thus, upon reinstatement she would 
not be in as favorable a position with respect to salary and grade as 
she would have been if her services had been terminated either volun- 
tarily or involuntarily when she occupied the grade 4 position. 

Employee B in example 2 may not, under existing rules, be given 
the benefit of any within-grade salary advancements previously 
earned in grade 4, even though she previously had served in grade 4, 
because she was not restored to the same position. Again, it should 
be noted that, under existing rules, if the services of employee B had 
been terminated from the original] grade 4 position and thereafter she 
had been reinstated to the second grade 4 position, reinstatement 
could have been made at a salary equal to that received in the original 
grade 4 position. 

The general rule as to transfers, promotions and demotions was 
stated in 21 Comp. Gen. 791, 795, as follows: 

In decision of August 6, 1941, 21 Comp. Gen. 118, 114, it was stated: 

“This office, in a long line of decisions, has held! that the transfer, reappoint- 
ment, or reinstatement of an employee from a classified or unclassifiied position 
to a classified position does not constitute a ‘new’ appointment within the 


meaning of rule 6 of section 6 of the Classification Act of 1923, approved March 
4, 1923, 42 Stat. 1490, providing as follows:. ‘All new appointments shall be. 
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made at the minimum rate of the appropriate grade or class thereof.’ See 9 
Comp. Gen. 71; id. 80; id. 313; 13 id. 22; id. 86; id. 222; 15 id. 102; id. 
797; 16 id. 598; id. 994; 17 id. 460; id. 563; id. 1061; 19 id. 20; éd. 
763; 20 id. 17;id.318. * * *” 

Under the rules stated in those decisions, an employee may be paid initially in 
a grade or position to which transferred, promoted or reduced without loss of 
the salary rate, including any periodic or meritorious within-grade salary 
advancement, paid the employee in his old position, or with as little loss of salary 
as is necessary to pay a salary rate prescribed for the grade to which the 
employee is transferred, promoted, or reduced. In other words, under section 
10 of the original classification act, supra, it is proper and within administrative 
discretion to save an employee’s periodic or meritorious within-grade salary 
advancement acquired in one grade or position after transfer, promotion, or 
reduction to another grade or position. 

However, when an employee is transferred, promoted, or reduced from one 
position to another separate and distinct position with different duties and 
responsibilities, whether in the same or a different grade, it is within adminis- 
trative discretion—availability of funds to be considered, of course—to pay initi- 
ally any salary rate prescribed by the classification act for the grade to which the 
employee is transferred, promoted, or reduced, without regard to the rate paid 
in the position occupied prior to the transfer, promotion, or reduction. That is to 
say, section 10 of the original classification act, above quoted—which, as pre- 
viously stated, has not been affected in any manner by the amendatory act of 
August 1, 1941—vests a discretion in the administrative office but does not 
require administrative action to save an employee’s periodic or meritorious 
within-grade salary advancements paid to him prior to his transfer, promotion, 
or reduction from one position to another, whether in the same or different grade. 


In view of the foregoing, and in order to clarify and coordinate 
the previous decisions respecting the salary rate payable upon trans- 
fer, promotion, demotion, and reinstatement, and in the absence of a 
statute, or regulation having the force of law, specifically controlling, 
the general rule properly may be amplified and restated as follows: 
When an employee is transferred, promoted, demoted, or separated 
it is within the discretion of the administrative office to pay—within 
available appropriations—such employee in any classified position to 
which transferred, promoted, demoted, reinstated, or reemployed the 
minimum salary rate of the grade or position or such higher rate 
within the grade as will not exceed the highest salary attained by 
him in any prior Government position. In applying the rule it 
will not be considered material that the employee, after occupying 
the highest salaried position, occupied one or more positions at a 
lower salary rate or without compensation before being considered 
for the position to which the salary currently is under consideration. 

To the extent that the rules expressed in 24 Comp. Gen. 226, and 
24 Comp. Gen. 368, and other decisions of this office may conflict with 
the rule herein stated, they no longer will be followed. However, as 
the rule stated herein is, in effect, a modification of existing rules as 
understood and applied in the light of related decisions of this office, 
it may not be applied to cases which already have been processed. 

With respect to employee C in example 3 who was restored to the 
same position in a different division the fact that the restoration was 
in a different division would not have been sufficient to have precluded 
her restoration at a salary rate previously attained through opera- 
tion of the within-grade promotion plan, nor would the fact that she 
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was restored to a position in which she previously had received in 
excess of the minimum pay for the grade on account of a demotion 
from a higher grade rather than on account of the within-grade salary 
advancement plan. Accordingly, upon reduction in grade, employee 
C upon restoration to the CAF 2 position which she previously had 
held could, within administrative discretion and within available 
appropriation, have been restored at the same salary rate previously 
received in the CAF 2 position. 

The salary rate of employee C may be adjusted retroactively effec- 
tive from the date of her restoration to her former position providing 
there existed no administrative regulation, practice, or policy which 
would deny such adjustment and provided there was no intent to 
restore the employee at a salary rate lower than that which she pre- 
viously had attained in the same grade. 24 Comp. Gen, 341. 





(B-53160) 
SIX MONTHS’ DEATH GRATUITY PAY—CADETS AT MILITARY ACADEMY 


Cadets at the Military Academy are to be regarded as officers on the active 
list of the Regular Army within the meaning of the six months’ death 
gratuity statute of December 17, 1919, as amended, so that, upon the death 
of a cadet, the gratuity, otherwise proper, is payable to the person entitled 
thereto under the terms of the statute. 


Comptroller General Warren to Major E. M. Simmons, U. S. Army, December 
2, 1946: 

Reference is made to your letter of September 21, 1945, submitting 
a voucher covering a claim for six months’ death gratuity made by 
Lieutenant Colonel Raymond Morrison, U. S. Army, Retired, as des- 
ignated beneficiary of his son, the late Arthur R. Morrison, cadet, 
United States Military Academy, who died on May 24, 1945, as a result 
of an aviation training accident at St. Elmo, New York. You express 
doubt as to whether or not cadets of the United States Military Acad- 
emy and their beneficiaries are within the scope of the statutory 
provisions authorizing payment of six months’ death gratuity and, 
accordingly, you request a decision on the legality of paying the claim 
here in question. In transmitting your request to this office by first 
indorsement of October 12, 1945, the Fiscal Director, Army Service 
Forces, refers particularly to decision of July 17, 1908, 15 Comp. 
Dec. 39, in which it was held that midshipmen at the Naval Academy 
were officers on the active list within the meaning of a similar death 
gratuity statute for naval personnel. - 

Payments of the six months’ death gratuity in cases of death of 


Army personnel are authorized and governed by the provisions of the 
754496—48—_26 
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act of December 17, 1919, 41 Stat. 367, as amended, 10 U. S. C., Supp. 
V, 903, as follows: 


Hereafter, immediately upon official notification of the death from wounds or 
disease, not the result of his own misconduct, of any officer or enlisted man on 
the active list of the Regular Army or on the retired list when on active duty, 
the Chief of Finance of the Army shall cause to be paid to the widow, and if 
there be no widow to the child or children, and if there be no widow or child 
to any other dependent relative of such officer or enlisted man previously des- 
ignated by him, an amount equal to six months’ pay at the rate received by such 
officer or enlisted man at the date of his death. The Secretary of War shall 
establish regulations requiring each officer and enlisted man having no wife or 
child to designate the proper dependent relative to whom this amount shall be 
paid in case of his death. Said amount shall be paid from funds appropriated 
for the pay of the Army: Provided, That nothing in this section shall be construed 
as making the provisions thereof applicable to officers or enlisted men of any 
forces or troops of the Army of the United States other than those of the 
Regular Army, and nothing in this section shall be construed to apply in com- 
missioned grades to any officers except those holding permanent appointments 
in the Regular Army: And provided further, That none of the funds appropriated 
for the purposes of this section shall be used for the payment of such six months’ 
pay to any married child or unmarried child over twenty-one years of age of a 
deceased officer or enlisted man who is not actually a dependent of such deceased 
officer or enlisted man: And provided further, That in the event of the death of 
any beneficiary before payment to and collection by such beneficiary of the amount 
authorized herein, such gratuity shall be paid to the next living beneficiary in the 
order of succession above stated: And provided further, That if there be no 
widow, child, or previously designated dependent relative, the Secretary of War 
shall cause the amount herein provided to be paid to any grandchild, parent, 
brother or sister, or grandparent shown to have been dependent upon such officer 
or enlisted man prior to his death, and the determination of such fact by the 
Secretary of War shall be final and conclusive upon the accounting officers of 
the Government: And provided further, That the last foregoing proviso shall 
be effective as of August 27, 1940. 


The act of December 10, 1941, 55 Stat. 796 (effective August 27, 
1940) , extended the above provisions of the act of December 17, 1919, 
as amended, to all “officers, warrant officers, and enlisted men of the 
Army of the United States, other than the officers and enlisted men 
of the Regular Army, if called or ordered into the active military 
service by the Federal Government for extended military service in 
excess of thirty days.” See 10 U.S. C., Supp. V, 456. 

As you have pointed out, War Department Circular No. 230, dated 
July 30, 1945, rescinded paragraph 3b of Army Regulations 35-1540, 
dated April 19, 1945, which said: 


The provisions of the act of 17 December 1919 (41 Stat. 367) authorizing pay- 


ment of six months’ gratuity pay do not apply to cadets at the United States 
Military Academy. 


Statements substantially identical to that quoted above appeared 
in Army Regulations 35-1540, dated December 15, 1924, and subse- 
quent revisions of the said regulations dated March 30, 1929, March 
15, 1937, and December 19, 1942,'and while none of the revisions of the 
regulations, including the one dated April 19, 1945, cited any statute, 
decision or opinion as a basis for such statements, it is understood 
that they had their inception in an unpublished opinion given by the 
Judge Advocate General of the Army October 24, 1923. 
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It is well settled that a uniform construction given to a statute by 
the administrative officers of the Government charged with executing 
it, and acted upon for a long term of years, though not conclusive, is 
given great weight by the courts. Also, it is well settled that a regu- 
lation, issued by a department or agency of the Government, cannot 
be effective to deprive a person of a right given to him by statute. 

Whatever justification there may have been for the previous War 
Department view that the act of December 17, 1919, as amended, did 
not apply to cadets at the Military Academy, the subparagraph in 
the Army Regulations which reflected that view was rescinded in July, 
1945, apparently on the basis that it was erroneous, considering the 
fact that the similar statutory provisions for payment of six months’ 
death gratuity in cases of death of Navy personnel have been regarded 
as applicable to midshipmen at the United States Naval Academy ever 
since the decision of July 17, 1908, 15 Comp. Dec. 39, cited by the Fiscal 
Director, was rendered to the Secretary of the Navy. It was held in 
that decision (quoting from the syllabus) that: 

Midshipmen at the Naval Academy are officers on the active list of the Navy 
within the meaning of the proviso in the act of May 13, 1908, which allows a 
gratuity of six months’ pay to be paid to the widow or other designated bene- 
ficiary upon the death of an officer on the active list of the Navy. 

An examination of the statutory provisions for payment of the 
gratuity which were construed by the Assistant Comptroller of the 
Treasury in the said decision of July 17, 1908, discloses that, for pur- 
poses of comparison in connection with the present question, such 
provisions do not differ materially from the current statutory provi- 
sions pertaining to the Army, as quoted above, or from the provisions 
of the act of May 11, 1908, 35 Stat. 108, the original statute authorizing 
payments of six months’ death gratuity in cases of death of Army 
personnel, and no statute or decision has been found which would 
afford any substantial basis for holding that there is a distinction 
between midshipmen at the Naval Academy and cadets at the Military 
Academy for the purposes of the statutes pertaining to payments of 
the six months’ death gratuity. In such connection, it is noted that 
the Court of Claims, in a decision rendered on April 2, 1906, in the 
case of Weller v. United States, 41 C. Cls. 324, stated (quoting from 
page 342) : 

We know of no reason why a midshipman at the Naval Academy at the present 
time should have privileges and rights denied to a cadet at the Military Academy, 
and we do not believe the law, properly construed, makes any such distinction. 
Neither of them holds either a commission or a warrant. Both are appointed by 
the President; those appointed at the Military Academy are called cadets and 
those at the Naval Academy are now called midshipmen. 

There may have been a time in the history of the Government and the Naval 
Academy when a midshipman should have been regarded as an officer in the 
Navy within the meaning of section 1229, and when the students at the Naval 


Academy were on a different footing in that regard than the students at the 
Military Academy, but the reason for so holding no longer exists. The act of 
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March 3, 1888 (supra), changed the title of midshipmen in the Navy to ensign 
and the act of March 8, 1899, leaves midshipmen out of the list of line officers of 
the Navy, so that now there are no midshipmen except those appointed to the 
Naval Academy and undergoing instruction therein or in connection therewith. 


The state of the law respecting the status of cadets at the Military 
Academy and midshipmen at the Naval Academy is summarized in 
Volume 36 of American Jurisprudence (Topic: Military, section 51, 
page 217) as follows: 

* * * The law is not well settled as to whether students at the Military 
and Naval Academy are officers. For the purpose of determining longevity pay, 
they were formerly so classed; and under former statutes, cadet engineer gradu- 
ates were so classed, in effect, for certain purposes, but within the meaning of a 
statute prohibiting dismissals from service in time of peace, except after trial 
and conviction by court-martial, they are not considered officers. * * 

The principal court cases in which the status of cadets and midship- 
men has been considered are: United States v. Morton (1884), 112 
U. 8. 1; United States v. Baker (1888), 125 U. S. 646; United States 
v. Cook (1888), 128 U. S. 254; United States v. Watson (1889), 130 
U. S. 80; Hartigan v. United States (1905), 196 U. S. 169; United 
States v. Noce (1925), 268 U. S. 613; Babbitt v. United States (1880), 
16 C. Cls. 202; Jasper v. United States (1903) , 38 C. Cls. 202; Jasper 
v. United States (1904), 40 C. Cls. 76; Weller v. United States (1906), 
41 C. Cls. 324; Moser v. United States (1907), 42 C. Cls. 86; Jasper v. 
United States (April 20, 1908), 48 C. Cls. 368; Hoeppel v. United 
States (D. C. App.—1936), 85 F. 2d 237. See; also, Crenshaw v. 
United States (1890), 134 U. S. 99; United States v. Perkins (1886), 
116 U. S. 483; United States v. Redgrave (1886), 116 U. S. 474; 
Grambs v. United States (1888), 23 C. Cls. 420; Crygier v. United 
States (1890), 25 C. Cls. 268; Potter v. United States (1899), 34 C. 
Cls. 18; 15 Op. Atty. Gen. 634; 25 Op. Atty. Gen. 579; 5 Comp. Gen. 
153; 12 id. 73; 21 id. 392; 25 id. 758. 

In the Morton and Watson cases, the Supreme Court of the United 
States held that the time of service as a cadet in the Military Academy 
is to be regarded as “actual time of service in the Army” in computing 
the service of an officer for longevity pay purposes. 

In the Baker and Cook cases, the court held that midshipmen are 
officers of the Navy and that service as a midshipman should be 
included in computing the length of service of a Navy officer for lon- 
gevity pay purposes. 

With respect to the computation of longevity pay, the effect of the 
Supreme Court’s decisions in the Morton, Watson, Baker and Cook 
cases was nullified by the act of August 24, 1912, 37 Stat. 594, which 
prohibited persons thereafter appointed to the Military Academy or 
to the Naval Academy from counting service as cadet or midshipman 
in computing for any purpose their length of service as officers of the 
Army, and by the act of March 4, 1913, 37 Stat. 891, which contained 
a similar prohibition relating to officers of the Navy and Marine Corps. 
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In the Voce case, the court held than an Army officer was not entitled 
to count his service as a cadet at the Military Academy in computing 
his length of service for longevity pay purposes in view of the pro- 
visions of the act of August 24, 1912, supra. In that case the Court 
rejected the contention that the prohibitory provisions in the acts of 
August 24, 1912, and March 4, 1913, were repealed by a proviso in sec- 
tion 11 of the act of May 18, 1920, 41 Stat. 601, 603, “That hereafter 
longevity pay for officers in the Army, Navy, Marine Corps, Coast 
Guard, Public Health Service, and Coast and Geodetic Survey shall be 
based on the total of all service in any or all of said services.” 

In the Hartigan case the Supreme Court held that a cadet at the 
Military Academy was not an officer within the meaning of section 
1229 of the Revised Statutes and the 99th Article of War, providing 
that in time of peace no officer shall be dismissed from the service 
except in pursuance of the sentence of a court martial. The Court, 
however, premised its holding upon the express provision in section 
1342 of the Revised Statutes that the word “officer” as used in the 
Articles of War “shall be understood to designate commissioned offi- 
cers” and stated: 

It is only a commissioned officer, therefore, who is entitled to the protection 


of a general court-martial, and a cadet is not a commissioned officer. 
* . + e * * + 


* * * That a cadet is an officer is deduced from the fact that he is appointed 
by the President, takes an oath to obey his “superior officers,” and receives pay. 
But, as we have already intimated, it is not necessary to dispute that a cadet is 
an officer. Whether he is or not is not the question in the case. The question 
is, net vaicnaes 1229 sles tohim * © *., 

. * * “« 


The cases cited by ‘ondiens do not conflict with these views. United States 
v. Morton, 112 U. 8. 1, decides only that the time of service as a cadet was actual 
time of service in the Army within the meaning of the statutes giving longevity 
pay to officers. In United States v. Baker, 125 U. 8. 646, and United States v. 
Cook, 128 U. S. 254, statutes giving longevity pay to officers in the Navy were 
construed, and it was held that a cadet midshipman was an officer of the Navy. 
The reasoning of the court, however, has no application to the construction of 
sections 1229 and 1342 


In the Weller case the claimant had been dismissed from the Naval 
Academy by the Secretary of the Navy “for the continued violation 
of the regulations regarding the use of tobacco” and was seeking mid- 
shipman’s pay for a period following the date of his dismissal on the 
ground that his dismissal was illegal because of the statutory prohibi- 
tion against dismissal of naval officers in time of peace except in pur- 
suance of the sentence of a general court martial. The Court of Claims 
in deciding against the claimant, followed the reasoning of the Su- 
preme Court in the Hartigan case and, as noted above, specifically 
stated that it knew of no reason why a midshipman at the Naval Acad- 
emy should have rights and privileges denied to a cadet at the Military 
Academy. 
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In the Babbitt case the Court of Claims concluded that service as 
a cadet at the Military Academy should not be counted in computing 
the longevity pay of an officer, but the case was decided before the 
case of United States v. Morton, supra, in which the Supreme Court 
of the United States took the opposite view. The Babbitt case is men- 
tioned principally because of the exhaustive treatment given therein 
by the Court of Claims to the status of cadets and to the history of 
legislation concerning them and because of the court’s conclusions 
that a cadet is neither a commissioned officer, a noncommissioned 
officer nor an enlisted man but an “inferior officer” who, for purposes 
of instruction, may be required to serve as an officer, a noncommis- 
sioned officer, or a private. : 

In the case of Jasper v. United States, 38 C. Cls. 202, the Court of 
Claims held that an officer whose only service during the Civil War 
was service as a midshipman at the Naval Academy was not “an 
officer of the Navy’ * * * who has served during the civil war” 
within the meaning of section 11 of the act of March 3, 1899, 30 Stat. 
1007, authorizing such officers to be retired with the rank and pay 
of the next higher grade. However, upon a hearing on Jasper’s 
motion for a new trial (40 C. Cls. 76) the court stated : 

When this case was decided adversely to the claimant (38 C. Cls. R., 202) 
the court overlooked the fact that cadet midshipmen at the Naval Academy 
were liable to be called into service during the civil war and were actually 
called into service; and among them, it is now understood, classmates of the 
claimant were so called. The court is therefore satisfied that there was error 
in its conclusion which was that the claimant was not entitled to the benefits 
of the Act 3d March, 1899 (30 Stat. L., p. 1007 $11), and the claimant’s motion 
for a new trial must be allowed. 

It was finally decided (43 C. Cls. 368) that Jasper was not entitled 
to advancement upon retirement in view of the provisions of the 
act of June 29, 1906, 34 Stat. 554, in pertinent part, as follows: 

That any officer of the Navy not above the grade of captain who served with 
credit as an officer or asanenlisted man * * * duringthecivilwar * * * 
otherwise than as a cadet * * * may * * * be placed on the retired 
list of the Navy with the rank and retired pay of one grade above that actually 
held by him at the time of retirement. * * * [Italics supplied.] 

The Moser case, also, involved a naval officer who was claiming 
advancement upon retirement on the same basis that Jasper was 
claiming such advancement, and while judgment was rendered for 
the claimant, Moser, the case would have been decided against Moser, 
according to statements made by the court in the Jasper case (43 C. 
Cls. 368), if the act of June 29, 1906, had been brought to the court’s 
attention. 

It will be noted that, excepting the Woce case, all of the cases 
discussed above were decided prior to the Assistant Comptroller’s 
decision of July 17, 1908, regarding midshipmen, and that such 
decision is not inconsistent with the holdings and the views expressed 
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by the courts in such prior cases. While the Voce case held that the 
act of May 18, 1920, did not repeal the statutory prohibitions against 
counting cadet and midshipman service for longevity pay purposes, 
there is nothing in that case, or in the prohibitory statutes construed 
therein, which cannot be reconciled with the holding that midshipmen 
are officers within the meaning of the statutory provisions for pay- 
ment of the 6 months’ death gratuity. 

In the case of Hoeppel v. United States, supra, decided in 1936 by 
the United States Court of Appeals for the District of Columbia, 
it was held that a cadet at the Military Academy is the holder of “an 
appointive office under the Government of the United States” within 
the meaning of a statute which penalizes soliciting or receiving money 
for support or use of influence in obtaining such an office. 

In the Hoeppel case, while the court stated that “a member of the 
cadet corps is an officer of the United States,” it also stated that “No 
claim is made that a cadet is an officer of the Army.” In this con- 
nection it is important to note that section 2 of the National Defense 
Act of June 3, 1916, as amended, 10 U.S. C. 4, entitled “Composition 
of the Regular Army” provides that the Regular Army of the United 
States shall consist, inter alia,“of * * * the professors and cadets 
of the United States Military Academy.” Also, that cadets are ap- 
pointed by the President (10 U.S. C. 1091) ; that they take an oath to 
obey the legal orders of their superior officers and the rules and articles 
governing the armies of the United States (10 U.S. C. 1099) ; that they 
engage to serve for eight years unless sooner discharged (10 U.S. C. 
1101) ; that they are subject at all times to do duty in such places and 
on such service as the President may direct (10 U. S. C. 1102) ; that 
they are organized into companies each of which is commanded by an 
officer of the Army (10 U.S. C. 1105) ; that their pay and allowances 
are fixed by statute (37 U. S. C.; Supp. V, 117) and paid from an 
appropriation under the Military Establishment (Military Appro- 
priation Act, 1947, Public Law 515, approved July 16, 1946, 60 Stat. 
555) ; that “cadet” is listed in the Army Regulations as a grade of 
rank in the Army of the United States between “warrant officer (junior 
grade) or flight officer” and “aviation cadet” (AR 600-15) ; and that 
service as a cadet or as a midshipman on or after December 7, 1941, and 
before termination of hostilities incident to World War II, is con- 
sidered active military or naval service in World War II for the 
purposes of laws administered by the Veterans’ Administration (38 
U. S. C., Supp. V, 730), 

If the provisions of the six months’ death gratuity statute were 
intended to apply only to commissioned officers. and to enlisted men, 
then there was no authority for considering that such provisions were 
applicable to warrant officers of the Army prior to August. 27, 1940, 
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the effective date of the act of December 10, 1941, supra, entitled “An 
act to extend the six months’ death gratuity benefits, now paid only to 
dependents of officers and enlisted men of the Regular Army, to de- 
pendents of all officers, warrant officers, and enlisted men of the Army 
of the United States who die in line of duty while in active military 
service of the United States,” it having been held, generally, that while 
warrant officers are officers, they are not commissioned officers. See, 
for example, 25 Comp. Dec. 756; 6 Comp. Gen. 433; 16 Comp. Gen. 232. 
However, it appears that for many years prior to the said act of 
December 10, 1941, the provisions of the 6 months’ death gratuity 
statutes had been considered to be applicable to warrant officers of the 
Army and of the other armed services. See paragraph 2a, AR 
35-1540, dated December 15, 1924, and subsequent revisions of AR 
85-1540 ; 27 Comp. Dec. 883; C7. 6 Comp. Gen. 407 ; id. 745. 

In the case of United States v. Hendee, 124 U. S. 309, holding that a 
paymaster’s clerk in the Navy is an officer of the Navy within the 
meaning of the provision in the act of March 3, 1883, 22 Stat. 473, 
respecting the longevity of officers and enlisted men in the Army and 
Navy, the Supreme Court of the United States stated : 


We have just decided, in the case of United States v. Mouat, ante, 303, that a 
paymaster’s clerk is not, in the constitutional sense of the word, an officer of the 
United States; but we added also that Congress may have used the word 
“officer” in a less strict sense in some other connections, and in the passage of 
certain statutes might have intended a more popular signification to be given to 
that term. And in regard to the act of 1883, we think that its proper construction 
requires that the officer, when subsequently coming to compute what increase 
shall be made to his statutory salary by reason of his previous service, has a 
right to count other service than that rendered in the character of an officer, as 
defined by the Constitution of the United States. Its language is, that “all 
officers of the navy shall be credited with the actual time they may have served as 
officers or enlisted men.” 

The claimant here is an officer of the navy, and is, therefore, to be credited 
with the actual time that he served as an officer or enlisted man in the regular 
or volunteer army or navy, or both. We think the words “officers or enlisted 
men in the regular or volunteer army or navy, or both,” was intended to include 
all men regularly in service in the army or navy, and that the expression “officers 
or enlisted men” is not to be construed distributively as requiring that a person 
should be an enlisted man, or an officer nominated and appointed by the Presi- 
dent, or by the head of a Department, but that it was meant to include all men 
in service, either by enlistment or regular appointment in the army or navy. 
We are of opinion that the word “officer” is used in that statute in the more 
general sense which would include a paymaster’s clerk; that this was the inten- 
tion of Congress in its enactment, and that the collocation of the words means 
this, especially when it is added that they “shall receive all the benefits of such 
actual service in all respects and in the same manner as if said service had been 
continuous and in the regular navy.” 


Since the enactment of the act of December 10, 1941, supra, and the 
enactment of a similar statute (act of March 17, 1941, 55 Stat. 43), 
for the reserves of the Navy and Marine Corps, this office has held 
the provisions of the 6 months’ death gratuity statutes to be applicable 
to Naval Reserve aviation cadets, Merchant Marine Reserve cadets, 
and Naval Reserve midshipmen (21 Comp. Gen. 121) ; Reserve nurses 
of the Army Nurse Corps (22 Comp. Gen. 101) ; members of the Wom- 
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en’s Army Corps (23 Comp. Gen. 216) ; members of the Women’s Re- 
serves of the Navy, Marine Corps and Coast Guard (24 Comp. Gen. 
623) ; and flight officers, Army Air Forces (B-34086, May 22, 1943). 

In holding that the 6 months’ death gratuity statute of May 13, 1908, 
applied to midshipmen at the Naval Academy (15 Comp. Dec. 39, 
supra), the Assistant Comptroller of the Treasury was construing 
the act of May 13, 1908, 2 months after its enactment. That act was 
considered and amended by the Congress on four occasions (act, Au- 
gust 22, 1912, 87 Stat. 329; act, March 3, 1915, 38 Stat. 938; act, August 
29, 1916, 39 Stat. 572; act, October 6, 1917, 40 Stat. 392) between the 
date of the Assistant Comptroller’s decision, July 17, 1908, and October 
6, 1917, the date of approval of an act amending the War Risk Insur- 
ance Act which, in effect, repealed all statutory provisions author- 
izing payments of 6 months’ death gratuity, not only in cases of death 
of personnel of the Navy and Marine Corps but in all cases of Army 
personnel as well (section 312, act, October 6, 1917, 40 Stat. 408). 
There was no revival of statutory authority for such payments in cases 
involving Navy and Marine Corps personnel until enactment of the 
act of June 4, 1920, 41 Stat. 824 (see 27 Comp. Dec. 137), and in cases 
involving Army personnel until enactment of the act of December 17, 
1919. The Navy Act of June 4, 1920, virtually identical in all respects 
here pertinent with its predecessor act of May 13, 1908, was amended 
by the act of May 22, 1928, 45 Stat. 710, and by section 10 of the act of 
March 7, 1942, 56 Stat. 145, and it was further amended and restated 
in the act of March 29, 1944, 58 Stat. 129, which, in effect, was amended 
by section 6 of the act of July 1, 1944, 58 Stat. 681 (amending the said 
section 10 of the act of March 7, 1942), so as to authorize “the head of 
the department concerned” or his designated subordinate to make final 
and conclusive determinations of the fact of dependency “for the pur- 
pose of payment of all 6 months’ death gratuities as authorized by 
law.” Thus, it will be seen that since 1908—when statutory authority 
for payments of 6 months’ death gratuity had its inception and when 
the decision in 15 Comp. Dec. 39 was rendered—the Congress has 
passed legislation directly relating to 6 months’ death gratuity for 
the Navy and Marine Corps on at least 11 separate occasions, and while 
gratuity payments were suspended during the period October 6, 1917, 
to June 4, 1920, when other benefits were substituted, there has been a 
consistent legislative tendency to liberalize the provisions for pay- 
ment of the gratuity rather than to restrict or narrow them. In the 
38 years since the Assistant Comptroller of the Treasury rendered his 
decision in the case of the midshipman (15 Comp. Dec. 39), the Con- 
gress has shown no disposition to negative that decision, although 
numerous opportunities to do so have been presented in connection 
with pending legislation on the subject of 6 months’ death gratuities. 
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It is well established that in the interpretation of re-enacted stat- 
utes the courts will follow the construction that they received when 
previously in force; that the legislature will be presumed to know the 
effect which such statutes originally had, and by re-enactment to intend 
that they should again have the same effect; that a judicial construc- 
tion of a statute of long standing has force as a precedent from the 
presumption that the legislature is aware of it and that its silence 
is a tacit admission that such construction is correct; and that a 
deliberate decision on a point of law given in a case becomes authority 
in other like cases and should be followed unless reversed by a superior 
court or changed by the legislature (Sutherland on Statutory Con- 
struction). 

The history and contents of legislation authorizing payments of the 
6 months’ death gratuity in cases of death of Army personnel are 
similar, in every respect that may be pertinent to this case, to those 
of the Navy and Marine Corps legislation reviewed above. The 
status of cadets with respect to the Army is not materially different 
from the status of midshipmen with respect to the Navy. 

For such reasons, I believe the conclusion is required that cadets 
at the Military Academy, like midshipmen at the Naval Academy, 
properly are to be regarded as officers on the active list within the 
meaning of the statutory provisions for payments of the six months’ 
death gratuity, notwithstanding the prior administrative views and 


practice of the War Department to the contrary. Accordingly, the 
voucher submitted with your letter is returned herewith and you are 


authorized to make payment thereon, if otherwise correct. See 22 
Comp. Gen. 85. 


(B-56655) 


RIGHT OF GOVERNMENT TO SERVICES OF VOLUNTEER FIRE 
DEPARTMENT 


The Government, without regard to the payment of the fire tax assessed against 
private property owners, is entitled to the benefits of protection afforded by a 
volunteer fire department serving a legislatively detined district within a 
county (Montgomery County, Maryland) that supports the department by 
fire-tax assessments upon property located in the district, which depart- 
ment acts for the county in the performance of the governmental function of 
affording fire protection, and, therefore, appropriated funds may not be used 
to pay such volunteer fire department for stand-by service. 24 Comp. Gen. 
599, amplified. 


Comptroller General Warren to the Secretary of the Navy, December 2, 1946: 
Reference is made to your letter of March 19, 1946, as follows: 


The Navy Department proposes to enter into a contract with the Cabin John 
(Maryland) Volunteer Fire Department for standby service at an annual minimum 
rate of $200, with $50 additional for each emergency response to fire alarms 
from the Model Basin in excess of four. 
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The David Taylor Model Basin is located at Carderock, Maryland, about two 
miles from the nearest settlement. During the past war there were sufficient 
employees at the station to provide a small fire-fighting force twenty-four hours 
a day, with the exception of occasional Sundays. At the present time there is 
only a limited number of personnel making up the security force from 0000 to 
0800 daily and over two-day weekends, requiring more dependence upon the Cabin 
John Fire Department for adequate protection. Payment for only those services 
actually rendered, it is felt by the Director of the David Taylor Model Basin, 
does not fairly compensate for standby services which must be maintained at all 
times. All private property owners within the area served by the Cabin John 
Fire Department are required to pay a fire tax, part of which goes to the main- 
tenance of the local fire-fighting department equipment. 

The current Naval Appropriation Act, approved 29 May 1945 (Public Law 62, 
79th Congress), under the appropriation “Maintenance, Bureau of Ships,” provides 
for “the experimental model basin, Carderock, Maryland * * *” including 
maintenance and equipment of buildings and grounds and appurtenances. It 
provides also for “services, at home and abroad, under the cognizance of the 
Bureau of Ships” and for “incidental expenses for naval vessels, navy yards and 
stations, and other activities under the cognizance of the Bureau of Ships.” 

Your decision is requested as to whether the appropriation “Maintenance, 
Bureau of Ships” is available for payment for standby service of the Cabin John 
(Maryland) Volunteer Fire Department under contract as herein stated. 

In 24 Comp. Gen. 599, involving a claim for services rendered by 
the City of Detroit Fire Department in connection with a fire at Fort 
Wayne, Detroit, it was held that the Federal Government was under 
no legal obligation to pay for such services in view of the duty of a 
municipality to extinguish all fires within its limits. In other words, 
stated generally, the said decision held that there was no authority to 
charge appropriated funds with the cost of fire protection or fire- 
fighting services if the Government already were legally entitled 
thereto. This same principle is contained in several earlier decisions 
of this office although the facts in those cases did not preclude payment 
for such services. See 3 Comp. Gen. 979; A-5970, November 19, 1924; 
A-15262, August 23, 1926; A-22069, March 31, 1928. 

In the instant case, the proposal to pay the Cabin John Park Volun- 
teer Fire Department for stand-by services apparently stems from 
the fact that the Federal Government is not required to pay the fire 
tax assessed upon private property owners within the area served by 
said Department. However, in 24 Comp. Gen. 599, referred to above, 
there was specifically considered and discussed the fact that under 
the Constitution of the United States the Federal Government is 
exempt from State or municipal real estate taxes. And, in that con- 
nection, the view was adopted that the duty of a municipality to afford 
fire protection to property within its limits had no connection whatever 
with the liability for or the payment of taxes. 

However, it is understood that the Cabin John Park Volunteer 
Fire Department is a volunteer organization, chartered as a corpora- 
tion by the State of Maryland, to “control, prevent, limit and combat 
damage by fire in Montgomery County, Maryland, and such nearby 
territory as is within reach of its assistance.” Thus, the situation 
here does not involve a municipality with certain defined limits and 


it does not involve a regularly established and paid fire department. 
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Hence, the question really resolves itself into whether these variances 
in the facts are so fundamental as to require the application of a dif- 
ferent rule from that laid down in the Detroit Fire Department case. 

In the first place, Chapter 459, Laws of Maryland, 1943, established 
a fire district in Montgomery County, Maryland, to be served by the 
Cabin John Park Volunteer Fire Department, which district included 
the David W. Taylor Model Basin. It was by this same act that the 
County Commissioners of Montgomery County were authorized and 
directed to levy annually against assessable real property in the area 
a tax suflicient to maintain and operate the said Cabin John Park 
Volunteer Fire Department. Under the law in effect at that time, 
the County Commissioners were authorized to pay $500 annually to 
the several volunteer fire departments operating in the county for each 
piece of fire-fighting apparatus maintained in efficient operating condi- 
tion, the money to be used for the purchase, repair and maintenance 
of fire-fighting equipment. But, at any rate, it is clear that the prop- 
erty here involved lies within a legislatively defined area to be served 
by the said Cabin John Park Volunteer Fire Department in much 
the same way that property within the city limits is served by a 
municipal fire department. 

Moreover, the county commissioners of each county in Maryland 
are declared by law to be corporations. (Ann. Code of Maryland, 
article 25, section 1). At the same time, the counties are public 
agencies of the State invested with certain political and governmental 
functions, the performance of which they have no power to decline. 
14 Am. Jur. Counties, 48,49. And one of the governmental functions 
ordinarily performed by a municipality, county or other political 
subdivision of a State is that of furnishing fire protection. Johnson 
vy. Fontana County Fire Protection Dist., 87 P. 2d 426, and 101 P. 2d 
1092; City of Port Arthur v. Wallace, 171 S. W. 2d 480; Buckhout v. 
City of Newport, 27 A. 2d 317; Commonwealth v. Bartol, 20 A. 2d 
513. Nor is it material that the county furnishes such fire protection 
through a voluntary association; the nature of the function and the 
character of the duty are the same. See Commonwealth v. Bartol, 
supra; People v. San Francisco Fire Department, 14 Cal. 479; Fire 
Ins. Patrol v. Boyd, 15 A. 553. 

Accordingly, it must be concluded that the Cabin John Park Volun- 
teer Fire Department acts for or in aid of Montgomery County in the 
performance of its mandatory duty to afford fire protection to prop- 
erty located within its boundaries; that the Federal Government is 
entitled to the benefits of such protection without regard to the pay- 
ment of the fire tax assessed upon private property owners in said 
area; and that, therefore, the appropriation indicated in your letter 


may not properly be charged with payments under the proposed 
contract. 
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(B-61185) 
RETIREMENT—CIVILIAN—SERVICE CREDITS—LEAVES OF ABSENCE 


Under the provisions of section 5 of the Civil Service Retirement Act of May 29, 
1930, excluding “so much of any leaves of absence as may exceed six months 
in the aggregate in any calendar year” in computing length of service for 
retirement purposes, there need not be considered any leaves of absence with 
pay in determining the extent of absences to be excluded, whether or not 
leave without pay be involved. Cf. 26 Comp. Dec. 1079. 


Comptroller General Warren to the President, United States Civil Service 
Commission, December 2, 1946: 


There has been considered your letter of October 8, 1946, as follows: 


Section 3 of the original Civil Service Retirement Act approved May 22, 1920, 
reads in part: 

“It is further provided that in computing length of service for the purposes 
of this Act all periods of separation from the service and so much of any period 
of leave of absence as may exceed six months shall be excluded, and that in the 
case of substitutes in the Postal Service only periods of active employment 
shall be included. * * *” 

In interpreting this provision, the Comptroller of the Treasury in decision of 
June 30, 1920 (26 Comp. Dec. 1079) stated: 

“I conclude, from the provisions of section 3, that the absences exceeding 
six months which are required to be‘excluded in computing service, are absences 
involving a nonpay status. The length of the period of absence, six months, in 
itself suggests this. Absences with pay authorized by law when alone are not to 
be excluded in computing service; but where an excess of six months’ absence 
is a combined pay and nonpay absence, the whole of such absence must be ex- 
cluded in computing service. * * *” 

Section 5 of the act of May 29, 1930, which is now in effect, stipulates that : 

“In computing length of service for the purposes of this act all periods of 
separation from the service, and so much of any leaves of absence as may ex- 
ceed six months in the aggregate in any calendar year, shall be excluded, except 
such leaves of absence granted employees while rec eiving benefits under the 
United States Employees’ Compensation Act. * * *” 

Prior to the enactment of the leave provisions in the Economy Act of June 30, 
1932, leave with pay for Government employees (except employees in the Postal 
Service) was not cumulative: Since then, and particularly since the enactment 
of the leave Acts of March 14, 1936, effective January 1, 1936, an employee may 
accumulate sufficient leave to carry him well beyond a 6 months’ period. Ac- 
cordingly, should such extended leave period occur in any calendar year, the 
employee would receive credit under the retirement law for the entire period. 

However, should there be combined with the sick and annual leave one or more 
days of leave without pay, the Comptroller's decision, above cited, would require 
the exclusion of so much of the total leave as exceeds six months in the calendar 
year. This is true even though the employee contributed to the retirement fund 
covering the leave with pay so excluded from credit. Such procedure reacts 
to the advantage of the employee who exhausts his leave currently rather than 
continuing on duty and permitting the leave to accumulate for later use. 

This exclusion would seem to negative the consistent rulings of your office 
that leave with pay is synonymous with active service (see 25 Comp. Gen. 102 
and decisions therein cited). Also, the wording of the 1920 decision suggests 
that it was rendered in the light of the leave laws then existing. The Commission, 
therefore, believes that the term “leave” as used in the retirement law should be 
applicable only to absences without pay. This view is further strengthened by 
the phrase “except such leaves of absence granted employees while receiving bene- 
&ts under the United States Employees’ Compensation Act” (italics sup- 
plied) when we consider that the only leave period during which compensation 
benefits are payable is leave without pay. 

Your decision as to whether the Commission is required to consider leave 
with pay in determining excess leave in any calendar year under Section 5 of 
the Retirement Act is respectfully requested. 
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An examination of the legislative history of section 5 of the Civil 
Service Retirement Act of May 29, 1930, fails to disclose anything 
which might be of assistance to a determination as to the scope of 
the phrase “any leaves of absence” as used in that section.. And 
while that phrase, standing alone, well might be construed as covering 
all leaves of absence in excess of an aggregate of six months in any 
calendar year, whether with pay, without pay, or a combination of each 
type, it does not appear that such effect ever has been given thereto 
by the Civil Service Commission. 

The principle that the leaves of absence required to be excluded 
from the computation of service credits for retirement purposes are 
absences involving a non-pay status, only, appears fo have been recog- 
nized in the decision of June 30, 1920, 26 Comp. Dec. 1079, by a former 
Comptroller of the Treasury, quoted in part in your letter, which 
decision was rendered with respect to section 3 of the Civil Service 
Retirement Act of 1920, 41 Stat. 615, 616, containing provisions similar 
to the provisions in section 5 of the Civil Service Retirement Act of 
1930, 46 Stat. 472, under consideration here. However, as stated in 
your letter, a literal application of the holding in that decision—requir- 
ing the exclusion of leaves of absence with pay which when combined 
with leaves of absence without pay, totaled more than six months— 
to the provisions of the existing law results in the anomalous situation 
wherein an employee is denied credit, for service purposes, for periods 
of leave with pay for which he is required to contribute to the retire- 
ment fund through mandatory deductions from his compensation for 
the period covered by such absence with pay. 

In a decision of August 1, 1932, 12 Comp. Gen. 149, to the Civil 
Service Commission, respecting the inclusion of periods of legislative 
and administrative furloughs required under the Economy Act of 
1932, 47 Stat. 399, in the computation of leaves of absence for the 
purposes of the said section 5 of the Civil Service Retirement Act of 
1930, it was stated : 

As the time absent due to a legislative furlough does not diminish the em- 
ployee’s contributions to the retirement fund, such legislative furloughs are not to 
be counted as absences within the purview of said section 5 of the civil retire- 
ment act. All administrative furloughs [for which no retirement deductions are 
wate} must, however, be counted as leaves of absence under that section of the 
Hence, it will be seen that section 5 of the 1930 statute has not been 
viewed by this office as requiring the exclusion from service credits of 
leaves of absence for which contributions were required to be made 
to the retirement fund even though, as in the case of the legislative 
furloughs, the employee otherwise is in a non-pay status. 

In the light of the foregoing, and in consonance with the settled view 
of this office that absence with pay is synonymous with an active duty 
status, it is my opinion that the Civil Service Commission is not re- 
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quired to consider leaves of absence with pay in determining the 
extent of absences within the meaning of the provisions of section 5 
of the Civil Service Retirement Act of 1930. 


(B-61946) 


RETIREMENT—NAVY OFFICERS—SERVICE CREDITS—MIDSHIPMAN 
SERVICE 


Naval Reserve officers, formerly officers of the Regular Navy, who had served 
as midshipmen at the United States Naval Academy under appointments 
made prior to March 4, 1913, so that the prohibition in the act of March 4, 
1913, against the counting of midshipman service in computing for any pur- 
pose the length of service of Navy officers is not applicable, may count 
midshipman service in order to determine whether “more than twenty years 
of active service in the Navy” have been completed within the meaning of 
the pesney retirement provisions of section 6 of the act of February 
21, 1946. 


Assistant Comptroller General Yates to the Secretary of the Navy, December 
2, 1946: 


There has been considered your letter of November 18, 1946, for- 
warding a letter dated October 28, 1946, from the Deputy Chief of 
Naval Personnel, and requesting a decision on the specific questions 
set forth in paragraphs 10 (a) and 10 (b) thereof, relative to the 
voluntary retirement of certain officers of the Naval Reserve. 

The letter from the Deputy Chief of Naval Personnel is, in part, as 
follows: 


Subj: Voluntary Retirement of an Officer of the Naval Reserve—counting time 
served as a midshipman toward. 
Ref: (a) BuPers ltr. Pers-3252-ELH/PRS of 6 Aug. 1946. 
(b) Public Law 305—79th Congress. 
(c) Act of 4 Mar. 1913 (37 Stat. 819) as amended (34 U. S. C. 230). 
(d) Par. 54101-2 (d), BuSandA Manual. 
(e) 24 Comp. Gen. 854 of 26 May 1945. 
(f) 21 Comp. Gen. 319 of 13 Oct. 1941. 
(g) Line Personnel Act of 23 June 1938, Sec. 12 (d) and 12 (i) (52 Stat. 
949-950 ; 34 U. S. C. 404 (d) and 404 (i)). 
(h) CMO 7, 1938, 68 of 19 Oct. 1938. 
(i) JAG: Il: WJG: mh 00-Grow, Harold B. P19-2 of 16 Oct. 1946. 
Encl: (A) Copy of reference (i). 


1. The Chief of Naval Personnel is in receipt of several requests for voluntary 
retirement in the cases of officers of the Naval Reserve who have served 4 years 
at the Naval Academy under appointments entered into prior to 4 March 1913, 
resigned subsequent to completion of various periods of active service as a com- 
missioned officer of the Navy, subsequently performed various periods of active 
duty as a commissioned officer of the Naval Reserve, and have now completed a 
total of over sixteen but less than twenty years of active commissioned service 
in the Navy and Naval Reserve, exclusive of time spent as a midshipman at the 
U. S. Naval Academy. 

2. Sections 6 and 7 of reference (b) provide in part, respectively, as follows: 

“When any officer of the Regular Navy or the Regular Marine Corps or the 
Reserve Components thereof has completed more than twenty years of active 
service in the Navy, Marine Corps, or Coast Guard, or the Reserve Components 
thereof, including active duty for training, at least ten years of which shall have 
been active commissioned service, he may at any time thereafter, upon his own 
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application, in the discretion of the President, be placed upon the retired list on 
the first day of such month as the President may designate. 

“(a) Each officer retired pursuant to the foregoing sections of this Act shall 
be placed on the retired list with the highest rank, permanent or temporary, held 
by him while on active duty, if his performance of duty in such rank as deter- 
mined by the Secretary of the Navy has been satisfactory. * * * Officers 
retired pursuant to the foregoing sections of this Act shall receive retired pay 
at the rate of 2% per centum of the active-duty pay with longevity credit of the 
rank with which retired, multiplied by the number of years of service for which 
entitled to credit in the computation of their pay while on active duty, not to 
exceed a total of 75 per centum of said active-duty pay. * * *” 

3. Reference (c) provides: 

“The service of a midshipman at the United States Naval Academy, or that of a 
cadet at the United States Military Academy, appointed to the United States 
Naval Academy, or to the United States Military Academy, after March 4, 1913, 
shall not be counted in computing for any purpos*the length of service of any 
officer in the Navy or in the Marine Corps.” 

4. Under the provisions of reference (d), time spent at the Naval Academy 
as a Midshipman may not be counted for longevity unless it could legally have 
been so counted on 30 June 1922, and the officer concerned remained on continu- 
ous active duty from that date until the date of retirement. 

5. Reference (e) provides: 

“An officer commissioned in the Naval Reserve after having resigned his com- 
mission in the Regular Navy is not entitled to count service as a Midshipman at 
the U.S. Naval Academy * * * for purpose of pay as a Reserve officer under 
the Pay Readjustment Act of 1942, as amended, even though—having been an 
officer in service on June 30, 1922, entitled to count Midshipman service—such 
service had been included in the computation of his pay as a Regular Navy officer 
under the Act of June 10, 1922.” 

6. Reference (f) disallows credit for service at the Military or Naval Academy 
as a midshipman as “service in any capacity prior to November 12, 1918” counting 
toward retirement. 

7. Section 12 (d) of reference (g) provides in part: 

“Captains, commanders, and lieutenant commanders promoted to those grades 
by reason of adjudgment as fitted for promotion, and recommended * * * 
for retention on the active list, may be continued on the active list of the line 
of the Navy until they shall have completed thirty, twenty-eight, and twenty-six 
years, respectively, of commissioned service (with which commissioned service 
shall be included service as a commissioned warrant officer, active commissioned 
service in the Naval Reserve Force, service as a midshipman after graduation 
from the Naval Academy, and service under a temporary commission in the 
Navy). * * *” 

Examination of reference (g) reveals that at the time of enactment of this Act 
(1938) all the officers in the above quoted category were eligible to include time 
served as a midshipman at the Naval Academy for pay and longevity, since with 
the minimum required service period of 26 years for retirement, graduation from 
the Naval Academy would have occurred in 1912. It would appear, therefore, 
that the clear intent of this law would be to preclude counting Naval Academy 
time in question toward retirement whether or not it may legally have been so 
counted for longevity and pay purposes. 

8. In reference (h), it was held, in pertinent substance, that service as a Mid- 
shipman at the Naval Academy entered into prior to 4 March 1913 did constitute 
service toward retirement within the meaning of section 12 (i) of reference (g). 
This opinion would appear to be in conflict with paragraphs 6 and 7 hereof, and 
insofar as the question of pay is involved, with paragraph 5 hereof. 

9. In reference (a) an opinion was requested of the Office of the Judge Advocate 
General as to whether an officer whose case falls within the category expressed 
in paragraph 1 hereof was eligible for retirement. By reply, reference (i), it 
was held that the officer in question could count his midshipman service toward 
retirement, but no attempt was made to determine whether he could count it for 
the purpose of computing his pay on the retired list. 

10. In view of the foregoing, it is requested that a decision of the Comptroller 
General be obtained in the following questions: 

(a) A Captain, U. 8. Naval Reserve, has performed service as follows: 


Midshipman, USN, 7 Jun 1908-7 Jun 1912, 4 yrs 0 mos 0 days. 
Officer, USN, 8 Jun 1912-31 Dec 1926, 14 yrs 6 mos 23 days. 
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Officer, USNR 

Commissioned and entered active duty, 1 Mar 1942-1 Oct 1946, 4 yrs 7 mos 
0 days. 

Total service for pay, 19 yrs 1 mos 23 days. 


If such officer is placed on the retired list in accordance with reference (i) and 
section 6 of reference (b), is he entitled to receive retired pay computed under 
provisions of section 7 (a) of reference (b) as 4714% of the pay of a Captain with 
over 18 years’ service ($226.42)? 5 

(b) A Captain, U. S. Naval Reserve, has performed service as follows: 


Midshipman, USN, 7 Jun 1908-7 Jun 1912, 4 yrs 0 mos 0 days. 

Officer, USN, 8 Jun 1912-31 Dec 1926, 14 yrs 6 mos 23 days. 

Officer, USNR (Inactive), 1 Jan 1927-28 Feb 1942, 15 yrs 1 mos 27 days. 
Officer, USNR (Active), 1 Mar 1942-1 Oct 1946, 4 yrs 7 mos 0 days. 
Total service for pay, 30 yrs 0 mos 0 days. 


If such officer is placed on the retired list in accordance with reference (i) and 
section 6 of reference (b), is he entitled to receive retired pay computed under 
provisions of section 7 (a) of reference (b) as 75% of the pay of a Captain with 
30 years’ service ($412.50)? 

Your submission appears to recognize that under the decision of 
May 26, 1945, 24 Comp. Gen. 854, and the provisions of section 7 (a) 
of the act of February 21, 1946 (Public Law 305), 60 Stat. 27, the 
officers in question are not entitled to count their service as midship- 
men in computing either their active duty pay or their retired pay. 
Hence, basically the answers to both of your. questions depend on 
whether or not the officers involved may count their service as mid- 
shipmen for the purpose of determining whether they have completed 
“more than twenty years of active service” within the meaning of 
section 6 of the act of February 21, 1946, 60 Stat. 27, quoted above in 
paragraph 2 of the letter of the Deputy Chief of Naval Personnel. 

The decision of October 13, 1941, 21 Comp. Gen. 319, held as follows 
(quoting from the syllabus) : 

Army officers whose only service prior to November 12, 1918, was cadet service 
in the Military or Naval Academy are not entitled to the retirement benefits of 
the acts of June 13, 1940, and July 29, 1941, since the general language “who 
served in any capacity * * * _ prior to November 12, 1918,” as used in said 
acts to specify the class of Army officers entitled to the benefits provided therein, 
does not overcome the specific prohibition in section 6 of the act of August 24, 
1912, against counting Academy service “in computing for any purpose the length 
of service of any officer of the Army.” 

That decision did not purport to hold that service as a cadet at the 
Military Academy or as a midshipman at the Naval Academy could 
not be counted by an Army officer, for the purposes of the retirement 
provisions there involved, if such service was performed under an 
appointment as cadet or midshipman made prior to the act of August 
24, 1912, 37 Stat. 594—which act contains provisions relative to Army 
officers similar to those contained in the act of March 4, 1913, 37 Stat. 
891 (quoted above in paragraph 3 of the letter of the Deputy Chief of 
Nava] Personnel), relating to Navy officers. Since the officers in- 
volved in your question both performed their four years’ service as 
midshipmen at the Naval Academy under appointments made prior 
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to March 4, 1913, the prohibition contained in the act of March 4, 
1913, supra, is not applicable to their cases. 

Section 6 of the act of February 21, 1946, swpra, authorizes the 
voluntary retirement of any naval officer (Regular Navy or Naval 
Reserve) who “has completed more than twenty years of active 
service in the Navy, Marine Corps, or Coast Guard, or the Reserve 
Components thereof, including active duty for training, at least ten 
years of which shall have been active commissioned service.” Under 
the said section it seems clear that an officer who has had at least ten 
years’ active commissioned service as a regular and/or a reservist may 
count active service—other than active commissioned service—regular 
or reserve, in any of the specified branches of the service to make 
up the remainder of the required term of twenty years’ service, pro- 
vided, of course, that no other statutory provision bars the inclusion 
of the particular service sought to be counted. It is well settled that 
a midshipman at the Naval Academy is a member of the Navy and, 
subject to the conditions of the act of March 4, 1913, and decisions 
which have construed that act, service as a midshipman at the 
Academy is “active service in the Navy.” See decision of December 
15, 1925, A-11546. Since the officers here involved were appointed 
to the Naval Academy, and completed their service there, prior to 
March 4, 1913, the said act, by its terms, does not prohibit the counting 
of their service as midshipmen. Therefore, it is concluded that as 
to each of the said officers his service as a midshipman may be counted 
for the purpose of determining whether he has “more than twenty 
years of active service” within the meaning of section 6 of the act of 
February 21, 1946, supra. 

Accordingly, both of your questions, as presented in paragraphs 
10 (a) and 10 (b) of the above quoted letter, are answered in the 
affirmative, it being assumed that it has been determined, or that it 
will be determined, in accordance with section 7 (a) of the act of 
February 21, 1946, supra, that the performance of duty in the rank 
of captain by the officers in question has been satisfactory. 


(B-61737) 


FAMILY ALLOWANCES; QUARTERS ALLOWANCE FOR DEPENDENTS— 
NAVAL RESERVIST ON TRAINING DUTY 


The Servicemen’s Dependents Allowance Act of 1942, as amended, providing 
for the payment of a monthly family allowance to dependents of Navy en- 
listed men, including enlisted members of the reserve components, for any 
period of active service, does not apply to enlisted men of the Naval Reserve 
who are ordered to active duty for training—generally not exceeding fifteen 
days—as distinguished from extended active duty. 

The money allowance in lieu of quarters for dependents authorized by section 
10 of the Pay Readjustment Act of 1942 for enlisted men of the first three 
pay grades in the active naval service is payable to enlisted men pf the 
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Naval Reserve who are ordered to active duty for training for comparatively 
short periods of time. 

Enlisted men of the Naval Reserve, who are excluded from the family allowance 
benefits of the Servicemen’s Dependents Allowance Act of 1942, as amended, 
when ordered to active duty for training for comparatively short periods 
of time, are not subject to the provisions of section 108 (b) of said act that 
the money allowance authorized by section 10 of the Pay Readjustment Act 
of 1942 in lieu of quarters for dependents is payable only for such periods as 
an allotment of pay for dependents is in effect in an amount not less than 
the amount of such money allowance. 


Assistant Comptroller General Yates to the Secretary of the Navy, December 
5, 1946: 


There has been considered your letter of November 7, 1946, file 
JAG:II: WJG: mh L16-6(4) /QR1, as follows: 


There is forwarded herewith a letter from the Bureau of Supplies and Accounts, 
Navy Department, dated October 29, 1946, wherein it is requested that a decision 
of the Comptroller General be obtained on the question of crediting of money 
allowance for quarters for dependents and the registration of an allotment in 
the case of Naval Reservists on active duty for training. 

The question of payment of family allowance to dependents of enlisted re- 
servists on training duty has been carefully considered in the Navy Department 
and the conclusion reached that these allowances should not be paid for this 
type of duty for reasons, briefly stated, as follows: 

(1) The Servicemen’s Dependents Allowance Act of 1942, as amended, was 
predicated on the proposition of the Government assisting in the support of 
families of men who were called involuntarily to active military service in time 
of war, and also included those voluntarily in the service. However, neither 
class could be excused or released from service solely because of family hardship. 

(2) The family allowance was intended to augment the family income because 
the serviceman’s pay and allowances were grossly insufficient to permit him to 
provide adequate support of his dependents and also to eliminate the demands 
being made by his dependents on local charitable and relief organizations. 

(3) A reservist on training duty is not considered as “in the active military 
or naval service of the United States”, within the meaning of the words as 
used in section 101 of the Servicemen’s Dependents Allowance Act of 1942, as 
amended. The act clearly contemplates a period of indefinite service from which 
the man could not be released, notwithstanding hardship arising from de- 
pendency or other equally appealing cases, whereas training duty is primarily 
on a voluntary basis. 

(4) Another fact which clearly indicates that it was not the legislative intent 
that the Servicemen’s Dependents Allowance Act of 1942, as amended, should 
be applicable to short periods of training duty is the mandatory requirement 
that the initial family allowance be paid for the month in which an enlisted man 
enters a pay status. The full amount of this initial allowance is paid by the 
Government without requiring any charge therefor in the man’s pay account. 
It is purely a gratuity and intended to tide over the dependents until the regular 
family allowance can be authorized. 

(5) In the case of a regular enlistment, the man’s dependents receive the initial 
allowance as a gratuity for the first month only and thereafter the man is 
required to contribute $22 or $27 as appropriate for any month for which the 
family allowance is paid to his dependents. 

(6) In the case of a reservist on 15 days’ training duty, the following situa- 
tions could arise and serve to demonstrate the inapplicability of the Servicemen’s 
Dependents Allowance Act: 

(a) No man in the first three pay grades would ever elect to receive the $1.25 
per day money allowance for quarters for dependents, The maximum he could 
receive for a 15 day period would be $18.75, whereas the minimum his dependents 
would receive as a family allowance would be $28. In each instance the money 
referred to is the cost of the Government’s contribution on behalf of the depend- 
ents. 

(b) In the case of-a reservist with a.wife and two children (a common family 
group), who is called te training duty for 15 days running within a single calendar 
month, his dependents would receive an initial family allowance of $100, without 
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any charge being made against the man’s pay account. Similar gratuity pay- 
ments, varying in amount according to the number and class of dependents would 
be made in the case of every reservist ordered to training duty. 

(c) Where the training duty involves fractional periods of two calendar months, 

the initial payment of $100 would be made to the dependents (wife and two 
ehildren), and a second payment of a like amount of $100 would be made for 
the second month. To illustrate the point, in the case of a reservist beginning 
a 15-day training cruise on the 17th of October 1946 and ending on 1 November 
1946, his dependents would receive a total family allowance payment of $200 
(2 months), and no charge would be made for the first month’s payment and 
the man would contribute but one day’s pay to the total payment to his depend- 
ents. 
(d) In addition to the amount payable to the wife and children as specified 
above, additional family allowances may be claimed by the same man for other 
classes of dependents, who may be determined to be dependent upon him for 
either chief or substantial support. However, in the case of the initial family 
allowance, the man simply claims he is the support of dependents and payment 
is made without any evaluation as to the extent of dependency. 

(7) The legislative history of the Servicemen’s Dependents Allowance Act 
places beyond argument the conclusion that the Act was predicated on the in- 
voluntary induction of men into the armed services under the Selective Training 
and Service Act and voluntary enlistment in the active naval service, both for 
an indefinite period of time, and the need for supplementing the income of a 
serviceman while in the active military or naval service of the United States over 
and beyond that which could be provided them by the man from his prescribed 
pay and allowances. It was not a pay act in any sense and no part of the 
allowance can be paid to the man. 

In connection with the foregoing, your decision is requested on the following 
questions : 

(1) Are the provisions of the Servicemen’s Dependents Allowance Act of 1942, 
as amended, applicable to enlisted members of the Naval Reserve ordered to 
“active duty for training” as distinguished from “active duty”? 

(2) Are enlisted men of the Naval Reserve, in the first three pay grades, 
ordered to “active duty for training” as distinguished from “active duty,” 
entitled, for such periods of training duty, to be credited with money allowance 
for quarters for their dependents, as authorized by the second paragraph of 
section 10 of the Pay Readjustment Act of 1942, as amended (37 U. S. Code, 
Supp. V, 110)? 

(3) If the answer to query (2) is in the affirmative, your further decision is 
requested as to whether or not such enlisted men of the Naval Reserve, while 
so employed on “active duty for training,” are required to register an allotment 
in favor of their dependents, as provided by section 108 of the Servicemen’s De- 
pendents Allowance Act of 1942, as amended (37 U. S. Code, Supp. V, 208 (b))? 


The Servicemen’s Dependents Allowance Act of 1942, 56 Stat. 381, 
as amended by the act of October 26, 1943, 57 Stat. 577, and section 
9 of the Armed Forces Voluntary Recruitment Act of 1945, 59 Stat. 
541, provides basically for the payment of a monthly family allow- 
ance to certain classes of dependents of any enlisted man in the Army, 
Navy, Marine Corps, or Coast Guard, including the reserve com- 
ponents of such services, for any period during which such enlisted 
man is in the active military or naval service of the United States. 
The act is restricted in its operation to the period of any war declared 
by Congress and six months immediately following such war, or 
during the period of an enlistment or reenlistment contracted by the 
enlisted man prior to July 1, 1946. 

The matters set forth in your letter regarding the history of the 
act and the anomalous and absurd results that would obtain were it 
attempted to apply it to enlisted naval reservists ordered to active 
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duty for training duty, as distinguished from other active duty, leave 
inescapable the conclusion that it was not intended that it be so 
applied. 

As you note in your letter, the act in question was intended primarily 
to give financial assistance to the families of enlisted men who were 
obligated to serve in the armed forces on extended active duty in 
time of war. Also, it is understood that such periods of training 
duty generally do not exceed fifteen days and in many cases the reserv- 
ist continues to draw compensation from his civilian occupation 
during such period. (See, for example, section 9 of the Naval Re- 
serve Act of 1938, 52 Stat. 1177, which provides, inter alia, that all 
officers and employees of the United States or of the District of 
Columbia who are members of the Naval Reserve shall be entitled 
to leave of absence without loss of pay for not exceeding fifteen 
days in any one calendar year during which they may be employed 
under orders or authorization of competent authority.) 

As is evident, the history of the act and a practical application of 
its terms militate against any conclusion other than that the said 
Servicemen’s Dependents Allowance Act of 1942 does not apply to 
enlisted men of the Naval Reserve ordered to active duty for training; 
and in the absence of clear and convincing evidence that Congress 
intended to the contrary this office would not be warranted in approv- 
ing payments of such character under existing provisions obviously 
phrased and intended to be applicable particularly to the dependents 
of enlisted men on extended active duty. Accordingly, your first 
question is answered in the negative. 

With respect to your second question, the second paragraph of 
section 10 of the Pay Readjustment Act of 1942, 56 Stat. 363, 364, 
provides: 

Each enlisted man of the first, second, or third grade, in the active military, 

naval, or Coast Guard service of the United States having a dependent as 
defined in section 4 of this Act, shall, under such regulations as the President 
may prescribe, be entitled to receive, for any period during which public 
quarters are not provided and available for his dependent, the monthly allow- 
ance for quarters authorized by law to be granted to each enlisted man not 
furnished quarters in kind: Provided, That such enlisted men shall continue 
to be entitled to this allowance although receiving the allowance provided in 
the first paragraph of this section if by reason of orders of competent authority 
his dependent is prevented from dwelling with him. 
That provision, in effect, reenacted a similar provision for the pay- 
ment of a money allowance for quarters for dependents to enlisted 
personnel of the first three grades contained in the act of October 17, 
1940, 54 Stat. 1205, and in considering the said earlier provision it 
was held in decision of March 17, 1941, 20 Comp. Gen. 522, quoting 
paragraph 3 of the syllabus: 

Enlisted men of the Naval Reserve of the first three pay grades on training 


duty are entitled to the money allowance for quarters for dependents under 
the same conditions as enlisted men of the Regular Navy. 
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Since no material change was made in the law regarding the pay- 
ment of such allowances by the said second paragraph of section 
10 of the Pay Readjustment Act of 1942, the conclusion reached in 
the decision referred to above would appear to be equally appli- 
cable here. Accordingly, your second question is answered in the 
affirmative. 

The third question presented concerns the effect of section 108 (b) 
of the Servicemen’s Dependents Allowance Act of 1942, as added by 
section 8 of the act of October 26, 1943, 57 Stat. 579, and amended by 
section 9 (b) of the Armed Forces Voluntary Recruitment Act of 
1945, 59 Stat. 541, which provides that the money allowance in lieu 
of quarters for dependents authorized by section 10 of the Pay Re- 
adjustment Act of 1942, supra, shall not be payable for any period 
during which the family allowances to dependents of enlisted men 
of the first, second, and third grades are being paid. That section 
further provides that an enlisted man of the first, second, or third 
grade may at his option receive either the money allowance in lieu 
of quarters for dependents or have his dependents become entitled 
to receive the family allowance, except that the payment of the money 
allowance for quarters for dependents shall be made only for such 
periods as the enlisted man has in effect an allotment of his pay, in an 
amount not less thar the amount of such monetary allowance, for 
the support of the dependents on whose account the allowance is 
claimed. Such provisions obviously are directed to enlisted personnel 
who can qualify both for the money allowance for quarters for de- 
pendents and for the family allowance for dependents. Clearly, the 
allotment requirements of such section apply only when such option 
is exercised in favor of the money allowance for quarters and since, 
as indicated above, enlisted men of the Naval Reserve ordered to ac- 
tive duty for training duty are excluded from the benefits of the Serv- 
icemen’s Dependents Allowance Act, supra, they have no option to 
exercise. Therefore, the allotment requirements would not be for 
application to such personnel. Cf. 25 Comp. Gen. 749. Accordingly, 
your third question is answered in the negative. 


(B-57344) 


PAY—RETIRED—PUBLIC HEALTH SERVICE COMMISSIONED OFFICERS 
SERVING IN HIGHER TEMPORARY GRADES 


Inasmuch as the “military benefits,” including retirement, of commissioned 
military and naval personnel extended to Public Health Service commissioned 
officers by section 8 of the act of November 11, 1943, were clarified by the act 
of July 1, 1944, and limited to those of commissioned Army officers, a Public 
Health Service commissioned officer previously placed on “waiting orders” 
(retired) for age while serving in a higher temporary grade is not entitled 
to “waiting orders pay” of such higher grade on the basis that section 6 of 
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the act of June 80, 1942, provides that the retired pay of Navy officers retired 
for age be computed on their higher temporary grades. 


Assistant Comptroller General Yates to Clarence H. Bierman, December 6, 
1946: 

Reference is made to your letter of February 11, 1946, requesting 
review of settlement of this office dated October 29, 1945, disallowing 
your claim for the difference between “waiting orders pay” of a passed 
assistant pharmacist and pharmacist, U. S. Public Health Service, 
during the period June 1 to 30, 1944. 

It appears from correspondence submitted with your claim that 
immediately prior to April 1, 1943, you served as a commissioned officer 
of the regular corps of the Public Health Service in the grade of passed 
assistant pharmacist and on the latter date you received an appoint- 
ment to the higher temporary grade of pharmacist; that you were 
placed in a “waiting orders” status in the grade of pharmacist effec- 
tive June 1, 1944, having reached the age of 64 years on May 4, 
1944. Presumably it is your view that sections 6 and 8 of the act of 
June 30, 1942, 56 Stat. 463, 465, and section 8 of the act of November 
11, 1943, may be regarded as authorizing the payment to you of “wait- 
ing orders” pay on the basis of the higher temporary grade of pharma- 
cist, the grade in which you served immediately preceding the admin- 
istrative action placing you on waiting orders in the permanent grade 
of passed assistant pharmacist. 

Your appointment on April 1, 1943, to the higher temporary grade 
of pharmacist was made pursuant to a provision appearing in the 
First Deficiency Appropriation Act, 1943, Public Law 11, approved 
March 18, 1943, 57 Stat. 21, 24, as follows: 

During the existing war, and for six months thereafter, any commissioned 
officer of the regular corps of the Public Health Service may be appointed to 
higher temporary grade with the bey and allowances thereof without vacating 
his permanent appointment * * 

The said act of March 18, 1943, authorizing the appointment of 
Public Health Service officers to higher temporary grades, clearly pro- 
vides that an officer appointed to a higher temporary grade pursuant 
to the said act is to retain his permanent grade, and there is nothing 
contained therein which indicates that such an officer is to be placed 
on waiting orders in other than’his permanent grade. 

Section 6 of Public Law 639, approved June 30, 1942, 56 Stat. 463, 
465, referred to in your letter, provides as follows: 

Any officer of the Regular Navy below the grade of vice admiral and any 
officer of the Regular Marine Corps below the rank of lieutenant general trans- 
ferred to the retired list upon attaining the age of sixty-four years while serving 
under a temporary appointment pursuant to the Act of July 24, 1941 (Public Law 
188, Seventy-seventh Congress), shall be retired in such temporary grade or 
rank with retired pay at the rate of 75 per centum of his active-duty pay at the 


time of retirement, unless eligible for rehinengant in a higher grade pr rank under 
some other provision of law. 
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Section 8 of the said act, also referred to in your letter, provides that 
the provisions of the act shall apply to officer personnel of the Coast 
Guard in like manner and to the same extent as are provided for officer 
personnel of the Navy and Marine Corps. 

It is to be noted that section 6 of the said act provides that certain 
officers of the Regular Navy, Marine Corps, and Coast Guard trans- 
ferred to the retired list on attaining the age of 64 years while serving 
under a temporary appointment pursuant to the act of July 24, 1941, 
may be retired in such higher temporary grade with the retired pay 
of that grade. However, since you are an officer of the Public Health 
Service—not one of the services mentioned therein—and, as your ap- 
pointment to a higher temporary grade was made pursuant to the act 
of March 18, 1943—not the act of July 24, 1941—the said provision 
in section 6 of the act of June 30, 1942, has no application to your case, 
unless, of course, it may be regarded that the assimilating provisions 
of section 8 of the act of November 11, 1943, 57 Stat. 588, referred to 
in your letter, operate to extend to officers of the Public Health 
Service the benefits authorized under section 6 of the act of June 30, 
1942, supra. 

Section 8 of the said act of November 11, 1943, extends to commis- 
sioned officers of the Public Health Service certain military benefits 
and defines “military benefits” as “all rights, privileges, immunities, 
and benefits provided under any law of the United States in the case 
of commissioned military and naval personnel of the United States 
* * * on account of active military or naval service including,” 
inter alia, “retirement.” The said provision in section 8 of the 1943 
act, extending to commissioned officers of the Public Health Service 
all benefits, et cetera, authorized for “commissioned military and naval 
personnel of the United States” gave rise to considerable doubt and 
uncertainty as to the particular benefits intended to be conferred by 
the 1943 act; that is, it was not clear whether the benefits authorized 
were those authorized exclusively for the Army, those authorized 
exclusively for the Navy, or those authorized for both the Army and 
Navy. Such state of uncertainty as to the exact benefits sought to be 
bestowed by the 1943 act, and certain other features of the act, 
prompted the Congress to repeal the 1943 act and to enact new 
legislation setting forth the exact rights, privileges, et cetera, of 
commissioned officers of the Public Health Service. The resulting 
legislation, Public Law 410, approved July 1, 1944, 58 Stat. 689, specifi- 
cally provides that the “military benefits” shall be all rights, benefits, 
et cetera, authorized for “commissioned officers of the Army.” Hence, 
whatever doubt may have existed respecting the extent of the military 
benefits authorized under the repealed 1943 act would seem to have 
been removed by the express provision in the 1944 act that the military 
benefits of commissioned officers of the Public Health Service are the 
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rights, benefits, e¢ cetera, authorized for commissioned officers of the 
Army. Accordingly, it reasonably appears thet, generally, under 
either the 1943 act or the 1944 act the “military benefits” authorized for 
commissioned officers of the Public Health Service are the rights, etc., 
provided by law for commissioned officers of the Army, except as 
otherwise expressly provided by law. Hence, the provisions of the 
act of June 30, 1942, authorizing certain commissionéd personnel of 
the Navy, Marine Corps, and Coast Guard to be retired in their 
higher temporary.grades, have no application to commissioned officers 
of the Public Health Service. Consequently, I perceive no legal basis 
upon which it may be concluded that you are entitled under the act 
of June 30, 1942, to the waiting orders pay of the higher temporary 
grade in which you served immediately prior to being placed on 
waiting orders. Accordingly, the settlement of October 29, 1945, is 
correct and must be sustained. 


(B-60611) 


APPROPRIATIONS—AVAILABILITY—MUNICIPAL PARKING METER 
FEES 


Inasmuch as the liability of the United States for parking meter fees imposed 
by municipalities has not been judicially determined, appropriated funds 
may not be regarded as available for the payment to a municipality of rental 
or the cost of providing parking space on the street for Government vehicles 
in lieu of parking meter fees, in the absence of statutory authority therefor. 
18 Comp. Gen. 151, amplified. 


Comptroller General Warren to Lt. Col. D. M. Forney, U. S. Army, December 
9, 1946: 

Reference is made to your letter of May 28, 1946, FOEG. 016, for- 
warded to this office by the Office of the Chief of Finance, requesting 
advance decision as to the propriety of the payment proposed on a 
voucher, enclosed therewith, stated in favor of the City of Columbus, 
Ohio, Department of Public Safety, in the amount of $20, covering 
the following items: 


Installation of loading and unloading zone, Chestnut and High Streets— $15 
Rental on said zone, November 10, 1945 through December 31, 1945______ 5 


The pertinent facts are set out as follows in third indorsement of 


July 19, 1946, from the Office of the Division Engineer, Ohio River 
Division : 


1. The office of the Division Engineer, Ohio River Division, occupies all floors 
of the six-story Joyce Building located on the southwest corner of the intersec- 
tion of High and Chestnut Streets, Columbus, Ohio. 

2. In order to efficiently conduct the business of that office, it is considered 
necessary to provide five parking spaces ii the immediate vicinity of the building 
to accommodate Government-owned vehicles. 
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8. High Street is the main north-south thoroughfare in the city of Columbus 
and no automobile parking is permitted thereon during business hours. Park- 
ing space on all intersecting streets in the downtown area, including Chestnut 
Street, is regulated by means of parking meters which require a $.05 deposit for 
each hour of parking. 

4. The Department of Public Safety of the City of Columbus, upon informal 
request from this office, removed five parking meters and erected signs reading 
“No Parking—Loading Zone.” The curb stone was also painted orange to denote 
a “no parking area” for the public. 

* * o * * * » 


7. It is pointed out that the term “loading and unloading zone” employed by 
the Department of Public Safety in its billing and as continued by this office 
in Purchase Order No. 16127 is not strictly correct but would be more properly 
designated as a “reserved parking space.” 

8. The comparative cost of providing parking space in public parking lots 
within a one block radius of this office is in no case less than $.15 per day per 
vehicle. It is also questionable whether “out and in’ privileges would be granted 
by the parking lot operators at the $.15 per day rate. The procurement of the 
required parking space from the city is therefore less. expensive and is more con- 
venient than space available elsewhere. 

9. Accordingly, it is recommended that the expenditure be allowed. 


In decision of August 11, 1938, 18 Comp. Gen. 151, it was held (quot- 
ing syllabus) : 


In view of the fundamental question of Federal-State authority involved; 
the judicial interpretations with regard to the taxing and police powers of a 
State in its relation to the Federal Government and those engaged in its lawful 
and proper functions within a State; and the absence of a determination by 
proper judicial authority of the liability of the United States for parking meter 
fees imposed by municipal ordinance or State law, appropriated moneys may 
not be considered available for the procurement of “service cards” for the park- 
ing of Government vehicles in a metered zone in lieu of payment of the parking 
fee rates, notwithstanding the charge for such cards is nominal and the fee is 
to cover the cost of inspection, installation, operation, control, etc., of the park- 
ing area and meters. 
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There not having been found any subsequent court decisions deter- 
mining the liability of the United States for parking meter fees, the 
said office decision of August 11, 1938, is applicable to the instant mat- 
ter. If the Government is not liable for payment of parking meter 
fees, no expenditure of public funds is authorized for payment to the 
city of rental or the cost of providing parking space on the street in 
lieu of paying parking meter fees, in the absence of statutory author- 
ity authorizing such payment. In specific answer to the question sub- 
mitted, you are advised that payment on the voucher, which will be 
retained in this office, is not authorized. 





(B-61401) 


POSTAL SERVICE—POSTMASTERS—RELIEF FROM LOSS OF FUNDS 
THROUGH UNAVOIDABLE CASUALTY 


A loss of postal funds in a postmaster’s custody through enemy invasion and 
seizure is to be regarded as a loss resulting from an “unavoidable casualty” 
within the purview of the act of December 7, 1945, prescribing, in such cases, 
a method and measure of relief, and, as such, is specifically excepted (5 U. S. 
Code 384) from the provisions in 5 U. S. Code 383, 384 authorizing the 
General Accounting Office, with the consent of the Postmaster General, to 
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relieve Postal Service employees of liability arising from accountability for 
public moneys. 


Comptroller General Warren to the Postmaster General, December 9, 1946: 
There has been considered your letter of October 8, 1946, reference 
50, as follows: 


The Comptroller of the Post Office Department has certified that the case of 
James H. Underwood, former postmaster at Guam, Guam, involving liability to the 
United States in the sum of $25,439.31, is one probably requiring the exercise 
of the powers of the Postmaster General over fines, penalties, forfeitures and 
liabilities, pursuant to Title 5, Sections 383 and 384 of the United States Code. 
Accordingly, I hereby consent to the action proposed and transmit the case for 
consideration by your office. 

This liability represents the amount of money order and postal funds lost at 
Guam, Guam, which occurred on December 10, 1941, when the island was invaded 
by the Japanese Armed Forces and the post office was seized by the invaders. 
The postmaster was taken into custody and forced to open the vault and sur- 
render the keys. He then was removed from the island to a prison camp at 
Kobe, Japan. 

The attached report of Post Office Inspector Donald Lambert relates to the 
investigation conducted by Captain E. L. Frase, USMCR, a United States Post 
Office Inspector on active duty with the military forces. Former employees at 
the Guam post office, who remained on the island during the Japanese occupation, 
advised Captain Frase that several months subsequent to the date of invasion the 
post office was re-opened as a Japanese post office; that in February 1944, the 
post office was moved to another building; and that the new post office building 
and contents were almost completely destroyed by bombs in the engagement lead- 
ing to the reoccupation of the islands by the American forces. 

According to information furnished by the Postal Accounts Division of your 
office, the money order and postal accounts of James H. Underwood, former post- 
master at Guam, show balances of $918.84 and $24,520.47, respectively. 

The investigation disclosed no evidence which would indicate any peculations 
on the part of the postmaster or the employees of the Guam post office. It 
appears that the funds were properly on hand and the loss resulted from 
conditions over which Mr. Underwood had no control. I, therefore, am of the 
opinion that the amounts outstanding in the money order and postal accounts 
of James H. Underwood, former postmaster at Guam, Guam, should be 
remitted. 


Sections 383 and 384, Title 5, U. S. Code, cited as authority for 
the relief of the postmaster here involved, provide as follows: 


883. Remitting fines, penalties, and forfeitures. 

In all cases of fine, penalty, forfeiture, or disability, or alleged liability for 
any sum of money by way of damages or otherwise, under any provision of 
law in relation to the officers, employees, operations, or business of the Postal 
Service, the Postmaster General may prescribe such general rules and modes 
of proceeding as shall appear to be expedient, for the government of the Bureau 
of Accounts in the Post Office Department, in ascertaining the fact in each 
case in which the Comptroller of the Bureau of Accounts shall certify to him 
that the interests of the department probably require the exercise of his powers 
over fines, penalties, forfeitures and liabilities; and upon the fact being ascer- 
tained, the General Accounting Office may, with the written consent of the 
Postmaster General, mitigate or remit such fine, penalty, or forfeiture, remove 
such disability, or compromise, release, or discharge such claim for such sum 
of money and damages, and on such terms as the Comptroller of the Bureau 
of Accounts in the Post Office Department shall deem just and expedient (R. S. 
§ 409 ; June 10, 1921, ch. 18, § 304, 42 Stat. 24.) 

384. Same; balances due United States for public moneys under laws relating 
to Postal Service. 

The provisions of section 383 of this title shall extend in all cases pending 
on March 4, 1925, or which may thereafter arise to balances due to the United 
States through accountability for public moneys under any provision of law in 
relations to the officers, employees, operations, or business of the Postal Service, 
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eacepting the class of cases cognizable under section 49 of Title 39. (Mar. 4, 
1925, ch. 531, 43 Stat. 1266.) [Italics supplied.] 


Section 49, Title 39, U. S. Code, as amended by the act of December 
7, 1945, 59 Stat. 603, provides, in pertinent part, as follows: 

The Postmaster General may investigate all claims of postmasters * * * 
for the loss of any funds or yaluable paper which they may have in their official 
custody, resulting from burglary, fire, or other unavoidable casualty * * * 
and if he shall determine that such loss resulted from no fault or negligence 
on the part of such officers or employees, may pay to them or credit them with 
the amount so ascertained to have been lost or destroyed * * * Provided 

* * No claim exceeding the sum of $10,000 shall be paid or credited until 
Ore the facts shall have been ascertained by the Postmaster General, and 
an appropriation made therefor. * * * 

The circumstances under which the funds here involved were lost, 
that is, as an incident of the war with Japan, through the invasion 
of the island of Guam and the seizure of the funds by enemy troops, 
would appear to represent a clear case of loss by “unavoidable 
casualty.” See, in such connection, 43 Words and Phrases, page 44, 
from which it appears that the courts have defined the phrase “un- 
avoidable casualty” as “one which could not have been avoided by 
the exercise of reasonable diligence and skill,” or as “an event or 
accident which human prudence and sagacity cannot prevent.” Sec- 
tion 49, Title 39, U. S. Code, supra, specifically provides the method 
and measure of relief in cases of loss of postal funds under such 
circumstances. And section 384, Title 5, U. S. Code, supra, specifi- 
cally excludes from the applicability of its provisions cases cognizable 
under said section 49 of Title 39. 

In view of the foregoing I am constrained to hold that the instant 
case is not one proper for consideration under the sections of the 
United States Code cited in your letter. 


(B-62017) 


WITNESSES—DISTRICT OF COLUMBIA EMPLOYEES—FEES FOR 
SERVICES OUTSIDE DISTRICT OF COLUMBIA 


An employee of the District of Columbia who is called upon to testify on behalf 
of the United States in court proceedings outside of the District of Columbia 
is within the purview of the act of October 14, 1941, prohibiting the payment 
of witness fees to employees of the District of Columbia testifying on behalf 
of the United States; however, in accordance with the provisions of said 
act, the employee should suffer no loss of salary or deduction from accrued 
annual leave. 


Comptroller General Warren to the Attorney General, December 9, 1946: 


There has been considered your letter of November 15, 1946 (A3), 
as follows: 


United States Marshal J. Henry Goguen, Boston, Massachusetts, has requested 
this office to advise him as to the proper allowance to be paid a salaried employee 
of the government of the District of Columbia, incident to his attendance before 
the United States District Court at Boston, as a witness on behalf of the United 
States in the case of United States v. John Doe et al. 
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In an opinion of the Attorney General (22 Op. Att. Gen. 59) it was held that 
“the officers and employees of the District of Columbia are not officers and em- 
ployees of the general government of the United States, but of the municipal 
corporation known as the District of Columbia.” Accordingly, the fees and 
mileage of ordinary witnesses, under section 600c, Title 28, U. S. C., have hereto- 
fore been allowed in such cases, where the attendance was outside of the 
District of Columbia. 


However, my attention has been called to the provisions of section 30 n-1, 
Title 5, U. S. C., which appear to prohibit the above-mentioned allowance of 
witness fees, although this office is of the opinion that the said legislation has no 
application to the instant case. The history of the Act, as reported by the United 
States Senate, indicates that the bill was submitted by the Commissioners of 
the District of Columbia, and was prepared for such submission by the judges 
of the police court of the District, for the sole purpose of correcting a local situa- 
tion with respect to witnesses in the courts of the District of Columbia, and is 
not believed to have been intended for general application. 

It will be greatly appreciated if you will advise me as to the proper allowances 
to be made in the above-mentioned case, at your earliest convenience, that a 
proper reply may be made to Marshal Goguen. 

The act of October 14, 1941, 55 Stat. 737, incorporated into the U. S. 
Code as section 30n-1, of Title 5, reads as follows: 

That from and after the passage of this Act employees of the Government of 
the United States in active service who are called upon to serve as witnesses on 
behalf of the District of Columbia in any court proceeding in which the govern- 
ment of the District of Columbia may be a party and employees of the govern- 
ment of the District of Columbia who are called upon to serve as witnesses on 
behalf of the United States or the District of Columbia in any court proceeding 
in which the Government of the United States or the government of the District 
of Columbia may be party, shall not be paid witness fees for such service, but 
the period of such service shall be without loss of salary or compensation and 
shall not be deducted from any leave of absence with pay authorized by law. 

While it is true that the draft of the bill, resulting in the act of 
October 14, 1941, supra, 55 Stat. 737 (5 U. S. C. 30n-1), was presented 
to the Congress by the Commissioners of the District at the request 
of the Judges of the Police Court of the District of Columbia, the 
proposed draft was submitted to this office for recommendation prior 
to its submission to the Congress, and by letter of April 19, 1940, 
B-9433, to the Director, Bureau of the Budget, this office recommended 
that the language of the proposed bill be changed to cover the two 
purposes apparently intended, namely, to enable employees of United 
States to testify on behalf of the District of Columbia without loss of 
salary or annual leave, and (2), to place employees of the District of 
Columbia on the same basis; also, this office suggested appropriate 
wording of the bill to accomplish that purpose. The language of the 
act, as approved, conforms in all respects with the language suggested 
by this office. In view of the history of the involved act, I entertain 
no doubt but that the said act, as passed, was intended to have general 
application. 

It is concluded, therefore, that a salaried employee of the District 
of Columbia testifying for the United States in a District Court at 
Boston, Massachusetts, is not entitled to any witness fees for such serv- 
ices, but should suffer no loss of salary or any deduction from his 
annual leave to which otherwise entitled. 
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(B-61845) 


FEDERAL EMPLOYEES PAY ACTS OF 1945 AND 1946—APPLICABILITY 
TO CONTRACT, ETC., EMPLOYEES—AGGREGATE COMPENSATION 
LIMITATION 


Persons appointed by contract or otherwise at per diem rates of compensation 
fixed pursuant to section 8 of the Military Appropriation Act, 1947, being 
civilian officers or employees of the Government, should be paid overtime 
compensation under section 201 of the Federal Employees Pay Act of 1945 for 
employment in excess of 40 hours in any administrative workweek if other- 
wise entitled thereto, notwithstanding the administrative intent that such 
per diem rates represent the total compensation payable for services rendered 
in any one day regardless of the number of hours worked. 

Since the basic compensation received by persons employed under contract or 
otherwise at the maximum per diem date of $40, a rate in excess of $10,000 
per annum, pursuant to the authority in section 8 of the Military Appropria- 
tion Act, 1947, may not, in view of the $10,000 aggregate compensation 
limitation provision of section 603 (b) of the Federal Employees Pay Act 
of 1945, as amended, be increased under section 602 (b) of said act, author- 
izing percentage increases in basic compensation “specifically prescribed by 
statute,” such aggregate compensation limitation is not applicable to the 
basic compensation of such employees. 26 Comp. Gen. 227, amplified. 

Where the basic compensation of a person employed under contract or otherwise 
on a per diem basis is fixed administratively under the authority of section 
8 of the Military Appropriation Act, 1947, at a rate less than $10,000 per 
annum, overtime compensation for work in excess of 40 hours in any ad- 
ministrative workweek may be paid under section 201 of the Federal Dm- 
ployees Pay Act of 1945, provided the total compensation paid—hbasic plus 
overtime—is not at a rate in excess of the $10,000 per annum aggregate com- 
pensation limitation of section 608 (b) of the 1945 pay act as amended. 
26 Comp. Gen. 227, amplified. 


Comptroller General Warren to the Secretary of War, December 11, 1946: 


There has been considered your letter of November 5, 1946, as 
follows: 


Military Appropriation Acts for the past several years have included provi- 
sion similar in purpose but varying somewhat in detail from the language of 
Section 8 of the current law making appropriations for the Military establish- 
ment for the fiscal year 1947. The above-cited section provides as follows: 

“Sec. 8. Whenever, during the fiscal year ending June 30, 1947, the Secretary 
of War should deem it to be advantageous to the national defense, and if in 
his opinion the existing facilities of the War Department are inadequate, he 
is hereby authorized to employ, by contract or otherwise, without reference 
to section 3709, Revised Statutes, civil-service or classification laws, or section 
5 of the Act of April 6, 1914 (38 Stat. 335), and at such rates of compensation 
(not to exceed $40 per day and travel expenses, including actual transportation 
and per diem in lieu of subsistence while traveling from their homes or places 
of business to official duty station and return as may be authorized in travel 
orders or letters of appointment for individuals) as he may determine, the 
services of architects, engineers, or firms or corporations thereof, and other 
technical and professional personnel as may be necessary.” 

Question has arisen concerning proper application of the above authority in 
those instances where Sections 201 and 608 (b) of the Federal Employees Pay 
Act of 1945 would affect the amount of compensation payable if that statute is 
construed to apply to experts and consultants employed or engaged under the 
authority quoted above. Decisions of your office have indicated that certain , 
types of employment in this category were subject to the basic rate increases, 
overtime, and salary limitation provisions of the pay act (25 Comp. Gen. 86, 
id. 138, id. 452, and id. 464). Since some of these decisions appear to rest on 
the fact that the daily rates were derived from Classification Act salary sched- 
ules, doubt existed as to whether they were applicable to situations similar to 
that obtaining in an agency having such broad authority as is represented by 
the portion of the Department’s appropriation act quoted above. In fact, it 
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was the Department's intention in requesting an increase in maximum per diem 
rates from $25 to $40 that the latter amount would be a flat rate payable for 
each day of service, without regard to basic rate increases, overtime authoriza- 
tion, or other provisions of the Federal Employees Pay Acts of 1945 or 1946. 
Certifying officers have questioned the validity of this view, however, and your 
advice is requested as to the proper application of the statutes involved. 

It is the Department’s belief, especially in view of Congressional action to 
increase the maximum daily rate, that this authority was intended to provide 
temporary expert and consultative service without regard to the usual rules for 
appointment and compensation of government employees. For each day of service 
a flat rate not to exceed $40 was authorized, whether such services be performed 
over a long period on an intermittent basis or for a short but substantially 
continuous period. Any other view would seem to do violence to a rather simple 
and direct intent. 

As an example of the complex situation that would result if the contrary view 
were to be adopted, the Department has secured the services of a very competent 
advisor on Europeon affairs and has fixed his rate at the maximum. Over a 
relatively short period, his services are being utilized full-time, usually six or 
seven days per week. It would seem that Congress intended that he would 
receive the daily rate of $40 for each such day. However, if the overtime pay 
provisions applicable to regular employees are required to be applied, he could 
receive only a small fraction of the daily rate for hours worked in excess of 40 
per week and it would be required that a forty hour tour be established despite 
the fact that his rate of compensation is prescribed on a daily basis without regard 
to hours. Likewise, it is conceivable that application of the overtime provisions 
to such employment might cause his compensation to exceed $384.61 in a pay 
period, the maximum payable under subsection 7 (b) of the Federal Employes Pay 
Act of 1946 when either overtime or basic pay increases are involved. The ab- 
surdity of this result is evident when it is observed that by working five eight- 
hour days each week during the same period he could receive a total of §400 
without contravening the last cited provision of law. 

Your recent decision to the Secretary of State (B-60736, October 2, 1946) is 
based on legislative language similar in scope and intent to that provided in 
Section 8 of the Military Appropriation Act, 1947. The last paragraph of that 
decision would seem to provide an answer to the present inquiry, except that no 
reference is made to the applicability of the Federal Employees Pay Acts of 1945 
and 1946 other than subsection 7 (b) of the latter act. In view of that fact, I have 
deferred issuing instructions to certifying officers pending your further advice in 
the matter. The inference of this recent decision is that the pay acts are not 
applicable to any persons employed under such general authority since, other- 
wise, it is entirely possible that application of other of their sections would result 
in violation of the maximum salary provisions of subsection 7 (b). 

If your decision in this matter is in accord with the Department’s view as 
expressed above, a further question arises as to whether any distinction should 
be made on the basis of a rate fixed below the maximum provided by law. That 
is, if the rate is fixed at $20 per day, is it necessary to apply a different rule? 
Again the Department feels that the intent of Congress does not require such 
distinction, since a flat daily rate was contemplated. 

The provision of the Military Appropriation Act quoted above was enacted 
subsequent to the other statutes involved and provides a maximum rate which, 
potentially at least, could exceed that fixed by the pay act (e. g. 260 $40=$10,400). 
While it was under consideration before the appropriate subcommittee of the 
Committee on Appropriations, a representative of the Department called atten- 
tion, briefly to the need for increasing the maximum rate commensurate with 
the increase previously granted to regular employees (Hearings at page 853). 
These factors, combined with your recent decision, strengthen the Department’s 
belief that the views expressed herein are the only correct ones that would be 
consistent with the purpose of the authority granted by Congress. Only the 
possible necessity for applying rules laid down in your earlier decisions (cited 
in the second paragraph of this letter) creates doubt on the question. 

There are currently employed in the Department a small number of persons 
whose duties are such as to make them affected by this inquiry. Pending clari- 
fication, their pay period compensation is being restricted to $384.61. Accord- 
ingly, your early consideration of the matter is earnestly solictted so that proper 
adjustment may be made, if authorized. 
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Section 101 (a) of the Federal Employees Pay Act of 1945, 59 Stat. 
295, provides that, subject to the exemptions specified in section 102 
of that act, 59 Stat. 296, titles II and III thereof shall apply, inéer alia, 
to “all civilian officers and employees in or under the executive branch 
of the Government.” Title II, section 201, of the said 1945 statute, 
59 Stat. 296, reads, in part, as follows: 

Officers and employees to whom this title applies shall, in addition to their 


basic compensation, be compensated for all hours of employment, officially ordered 
or approved, in excess of forty hours in any administrative workweek, at over- 


time rates * * *%, 

Persons appointed by contract or otherwise, in accordance with 
the authority vested in the Secretary of War under the provisions of 
section 8 of the Military Appropriation Act, 1947, 60 Stat. 564, quoted 
in your letter, clearly are civilian officers or employees of the 
Government. And, consequently, such employees, not having been 
included in the exemptions specified in section 102 of the Federal Em- 
ployees Pay Act of 1945, are within the purview of the overtime com- 
pensation provisions of section 201 of that act. Hence, notwithstand- 
ing the administrative intent, as disclosed in your letter, that the per 
diem rates of compensation fixed by contract or otherwise pursuant 
to the authority contained in section 8 of the Military Appropriation 
Act, 1947, represent the total compensation payable for services per- 
formed in any one day regardless of the number of hours worked, over- 
time compensation as prescribed by section 201 of the 1945 act, supra, 
is payable to such employees if otherwise entitled thereto. See 25 
Comp. Gen. 86. Compare 23 id. 398. For like reasons, the night pay 
differential and premium pay for holidays authorized by title III of 
the 1945 act, as amended, 60 Stat. 218, would apply to such employees 
in applicable circumstances. 

Section 603 (b) of the Federal Employees Pay Act of 1945, as 
amended by section 7 (a) of the Federal Employees Pay Act of 1946, 
60 Stat. 218, and section 7 (b) of the later act respectively provide: 

(b) Notwithstanding any other provision of this Act, no officer or employee 
shall, by reason of the enactment of this Act, or any amendment thereto, be paid, 
with respect to any pay period, basic compensation, or basic compensation plus 
any additional compensation provided by this Act, at a rate in excess of $10,000 
per annum, except that (1) any officer or employee who was receiving overtime 
compensation on June 30, 1945, and whose aggregate rate of compensation on 
such date was in excess of $10,000 per annum may receive overtime compensation 
at such rate as will not cause his aggregate rate of compensation for any pay 
period to exceed the aggregate rate of compensation he was receiving on June 30, 
1945, until he ceases to occupy the office or position he occupied on such date or 
until the overtime hours of work in his administrative workweek are reduced 
by action of the head of his department or independent establishment or agency, 
or Government-owned or controlled corporation, and when such overtime hours 
are reduced such rate of overtime compensation shall be reduced proportion- 
ately, and (2) any officer or employee who, because of the receipt of additional 
compensation in lieu of overtime compensation, was receiving aggregate com- 


pensation at a rate in excess of $10,000 per annum on June 30, 1945, may con- 
tinue to receive such rate of aggregate compensation so long as he continues 
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to occupy the office or position he occupied on such date but in no case beyond 
June 30, 1947. 


* 7 * * * * « ” 

7 (b) Notwithstanding any other provision of this Act, no officer or employee 
shall, by reason of the enactment of this Act, be paid with respect to any pay 
period, basic compensation, or basic compensation plus any additional compensa- 
tion provided by the Federal Employees Pay Act of 1945, as amended, at a rate 
in excess of $10,000 per annum. 

It will be noted that the inhibition contained in the sections quoted 
above expressly is directed against the payment of basic compensation, 
or basic compensation plus any additional compensation, for any pay 
period, at a rate in excess of $10,000 per annum “by reason of the 
enactment of this Act.” So far as concerns the maximum per diem 
rate of basic compensation ($40) authorized by the said section 8 of 
the Military Appropriation Act, 1947, it is clear that, by virtue of 
the provisions of sections 603 (b) and 7 (b), supra, such basic rate 
may not be increased under the provisions of section 602 (b) of the Fed- 
eral Employees Pay Act of 1945, as amended, 60 Stat. 216, authorizing 
per centum increases in basic rates of compensation “specifically pre- 
scribed by statute of Congress.” Hence, the basic compensation of 
persons employed at such per diem rate, not having been increased by 
any provision of either the Federal Employees Pay Act of 1945 or 
of 1946, is not subject to the $10,000 limitation contained in section 
603 (b) and section 7 (b), supra. However, where the basic compen- 
sation—as administratively determined under the authority of section 
8 of the said Military Appropriation Act, 1947—is at a rate less than 
$10,000 per annum, and, by reason of the employee having been re- 
quired to work in excess of 40 hours during one or both of the admim- 
istrative workweeks comprising such pay period, he is entitled, under 
the provisions of section 201, to overtime compensation, the $10,000 
per annum restriction would be applicable so as to limit the-total com- 
pensation paid—basic plus overtime—to a rate not in excess of $10,000 
per annum. 

With respect to the particular employee referred to in the fourth 
paragraph of your letter, it will be observed that, assuming he is 
employed every workday in a given pay period, and, in connection 
therewith, he was required to work in excess of 40 hours in each of 
the administrative workweeks involved (e.g., 10 days at 10 hours each 
day), he would be entitled to basic compensation in the amount of 
$400, but, by virtue of the specific limitation in the said sections 603 (b) 
and 7(b), he would not be entitled to overtime compensation. Thus, 
it appears that under no circumstance would the application of sec- 
tions 201 and 603(b) of the Federal Employees Pay Act of 1945 
operate to reduce the total compensation which such employee other- 
wise would receive if paid on a straight time daily basis, only, as 
appears to be suggested. 

754496—48-—28 
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The statements appearing in the decision of October 2, 1946, B-60736, 
26 Comp. Gen. 227, referred to in your letter, were made with respect 
to the basic compensation of the employees there under consideration— 
no question having been raised respecting overtime compensation and 
other premium rates of pay authorized by the Federal Employees Pay 
Act of 1945 or 1946, which would operate to bring such employees 
within the inhibition contained in section 603 (b) or 7 (b) of those acts, 
respectively—and properly may not be viewed as holding that persons 
employed without regard to civil service and classification laws are 
exempt from the said $10,000 salary limitation under all circumstances. 





(B-61607) 


FEDERAL EMPLOYEES PAY ACTS OF 1945 AND 1946—APPLICABILITY 
TO INTERMITTENT EMPLOYEE-MEMBERS OF DISTRICT OF CO- 
LUMBIA BOARDS OF INSPECTION 


Members of the boards of inspection of the District of Columbia who are in- 
termittently employed on a per diem or per annum basis at rates prescribed 
by the District of Columbia Appropriation Acts, 1946 and 1947, and the act 
of June 29, 1940, are employees occupying positions in the District of Colum- 
bia municipal government within the meaning of the Federal Employees 
Pay Acts of 1945 and 1946, and, therefore, the rates provided by said appro- 
priation acts, being basic rates “specifically prescribed by statute,” should 
be increased pursuant to sections 602 (b) and 4 of the 1945 and 1946 pay 
acts, respectively. 

In the absence of any provision in the Federal Employees Pay Act of 1945 limit- 
ing its benefits to those employees whose positions were established and 
whose basic rates of compensation had been fixed on the effective date thereof, 
part time employees occupying new positions on the special appeal board 
and the electrical examining board provided for in the District of Columbia 
Appropriation Act, 1947, are entitled to the basic compensation increases au- 
thorized by section 602 (b) of the 1945 act, and section 4 of the Federal 
Employees Pay Act of, 1946 which specifically includes any increase com- 
puted pursuant to section 602 (b) of the 1945 act. 


Comptroller General Warren to the President, Board of Commissioners of the 
District of Columbia, December 13, 1946: 


There has been considered your letter of October 30, 1946, as follows: 


Under the heading “Department of Inspections” in the D. C. Appropriation Act, 
1946, approved June 30, 1945, it provides in part as follows: 

“Such expenses to include two members of the plumbing board at $150 per 
annum each; two members of the board of examiners, steam engineers, at $300 
per annum each (the inspector of boilers to serve without additional compensa- 
tion) ; $6 per diem to each member of board of survey, other than the inspector 
= buildings, while actually employed in surveys of such dangerous and unsafe 

uildings ;” 

The same language is contained under this heading in the D. C. Appropriation 
Act, 1947, approved July 9, 1946, with the following language added: 

“Three members of board of special appeal and two members of electrical 
examining board at $300 per annum each.” 

Section 602 (b) of the Federal Employees Pay Act of 1945 provides that: 

“Basic rates of compensation specifically prescribed by statute of Congress 
for positions in the executive branch or the District of Columbia municipal gov- 
ernment which are not increased by any other provision of this Act are hereby 
increased in the same amount that corresponding rates would be increased 
under the provisions of section 405 of this Act; and each augmented rate shal] 
be considered to be the regular basic rate of compensation.” 
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Section 603 (a) of the same Act provides that: 

“The aggregate per annum rate of compensation with respect to any pay period, 
in the case of any full-time employee in the service on July 1, 1945, (1) who 
was a full-time employee on June 30, 1945, (2) whose per annum basic rate 
of compensation on June 30, 1945, did not exceed a rate of $1,800 per annum, 
and (3) whose compensation is fixed in accordance with the provisions of the 
Classification Act of 1923, as amended, or the Act entitled ‘An Act to adjust 
the compensation of certain employees in the Customs Service,’ approved May 
29, 1928, as amended, shall not, under the rates of compensation established by 
this Act, so long as he continues to occupy the position he occupied on June 30, 
1945, be less than his per annum basic rate of compensation on such date, 
plus the rate of $300 per annum or 25 per centum of such per annum basic rate 
of compensation, whichever is the smaller amount.” 

Section 4 of the Federal Employees Pay Act of 1946 provides that: 

“Rates of basic compensation specifically provided by statute (including any in- 
crease therein computed in accordance with section 602 (b) of the Federal 
Employees Pay Act of 1945) for positions in the executive branch or the District 
of Columbia municipal government which are not included in section 102, as 
amended, of the Federal Employees Pay Act of 1945 or in the District of Columbia 
Teachers Salary Act of 1945, and are not increased by any other provision of 
this Act, are hereby increased by 14 per centum or $250 per annum whichever is 
the greater, except that no such rate shall be increased by more than 25 per 
centum. Such augmented rates shall be considered to be the regular rates of 
basic compensation.” 

The Commissioners wish to be advised if persons employed under the language 
contained in the heading “Department of Inspections” in the D. C. Appropriation 
Acts of 1946 and 1947 are entitled to the provisions of the Federal Employees’ 
Pay Acts of 1945 and 1946. 

If the answer is “yes” will the increased rates established by the Federal 
Employees Pay Act of 1945 be further increased by the Federal Employees Pay 
Act of 1946 for only the positions carried in both the D. C. Appropriation Act of 
1946 and 1947, or will the new positions carried pnly in the D. C. Appropriation 
Act of 1947 also be entitled to the benefits of both the Federal Employees Pay 
Acts of 1945 and 1946? 


While it is not so stated in the submission, it is understood that the 
members of the various boards under consideration—exclusive of the 
member of each board who is a regular full-time employee of the 
District of Columbia and presumably not entitled to any additional 
compensation by reason of his membership thereon—are not employed 
by the District of Columbia other than as members of their respective 
boards. However, as the boards of which they are members are under 
the administrative control of the Commissioners of the District of 
Columbia, and as the duties required of the board members apparently 
are performed under rules and regulations prescribed by the Com- 
missioners, no reason is perceived for regarding them other than as 
“employees” occupying “positions” in the District of Columbia munic- 
ipal government, within the meaning of those terms as used in the 
Federal Employees Pay Acts of 1945 and 1946. Nor does an examina- 
tion of the exemption section (102) of the 1945 statute, 59 Stat. 296, 
show any exemption that excludes from its benefits persons engaged 
to perform personal services for the District of Columbia, whether 
they be engaged for regular or irregular periods, part or full time, 
or whether their compensation be computed upon a per annum or 
other time basis. Furthermore, unquestionably the compensation 
rates provided by the District of Columbia appropriation acts quoted 
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in your letter, are “basic rates of compensation specifically prescribed 
by statute of Congress,” except that in the case of the board of 
examiners, steam engineers, the act of June 29, 1940, 54 Stat. 702, 
sets forth a regular rate of compensation of $10 per day “when actually 
engaged in the work of the board,” not to exceed $300 per annum. 
Thus, in that particular instance, the 1946 and 1947 appropriation acts 
are to be regarded as providing funds for payment of the basic 
compensation specifically provided for by the act of June 29, 1940. 

Accordingly, the individuals occupying the positions specified in 
the said appropriation acts are entitled to the increase provided for 
by section 602 (b) of the Federal Employees Pay Act of 1945, 59 Stat. 
302, which has the effect of raising the existing statutory rates by the 
same amount they would have been raised if they had been within 
the Classification Act and had section 405 of the statute, 59 Stat. 300, 
been applicable—that is to say, “increased by 20 per centum of that 
part thereof which is not in excess of $1,200 per annum, plus 10 per 
centum of that part thereof which is in excess of $1,200 per annum 
but not in excess of $4,600 per annum.” Likewise, they are entitled 
to the increase of “14 per centum or $250 per annum, whichever is 
the greater, except that no such rate shall be increased by more than 
25 per centum,” provided for by section 4 of the Federal Employees 
Pay Act of 1946, 60 Stat. 216. 

Neither the 1945 statute nor the 1946 statute contains a formula 
for determining the increase payable to per diem employees; how- 
ever, in considering the amount allowable te per diem employees 
under section 602 (b) of the 1945 statute, it was stated in decision of 
July 30, 1945, B-47471, 25 Comp. Gen. 138, as follows: 

Actually, there is no formula appearing in the new pay statute for determin- 
ing the per annum equivalent of a per day rate of basic compensation prescribed 
by statute. In the absence thereof, it is necessary to adopt a formula in order 
to carry out the purpose and intent of the new pay statute as nearly as may 
be possible. Reversing the formula appearing in section 604 (d) of the new 
pay statute, the per annum equivalent of the per day rate of $6 is (6 x 260), 
$1,560. Increasing such per annum rate by 20 percent on the first $1,200, and 
10 percent on the balance of $360, the new equivalent per annum basic rate of 
compensation for the additional bailiffs is $1,836, which per annum rate divided 
by 260 is $7.06, the new basic per day rate of compensation to which the addi- 


tional bailiffs are entitled on and after July 1, 1945, for each day of “actual 
attendance on days when the court is in session or a jury is present.” 


The computation shown in said decision is equally applicable to 
members of the board of survey of the District of Columbia. Hence, 
their new basic rates are $7.06 and $8.05 per day, effective July 1, 
1945, and July 1, 1946, respectively. In like manner, the new basic 
pay rates for members of the board of examiners, steam engineers, 
whose compensation is set at $10 per day by the act of June 29, 1940, 
supra, are $11.46 and $13.07, and the statutory maximum of $300 
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basic pay allowed them by that act is increased to $360 by the 1945 
pay act, and to $450 by the 1946 pay act. 

While the legislation providing for payment of $300 per annum 
to each of three members of the board of special appeal and to two 
members of the electrical examining board was enacted subsequent 
to the effective date of the Federal Employees Pay Act of 1945, there 
is nothing contained in the applicable provisions of that pay act which 
limits its benefits to employees whose positions were in being and 
whose basic rates of compensation had been fixed as of its effective 
date; and there appears no requirement that such limitation be sup- 
plied by implication. It is true that section 603 (a) of the said act, 
59 Stat. 302, quoted in your letter confines its benefits to full-time 
employees in the service on July 1, 1945, who were full-time employees 
on June 30, 1945; however, it is apparent that that section could not 
be for application here because the board members covered by your 
submission are not full-time employees. Hence, in the absence of 
any other restrictive provision in the 1945 and 1946 pay statutes here 
involved, and as those acts are still in full force and effect, and it 
being specifically provided in section 4 of the 1946 act that the basic 
compensation specifically provided by statute upon which the increase 
therein provided is for computing includes “any increase therein 
computed in accordance with section 602 (b) of the Federal Em- 
ployees Pay Act of 1945,” the benefits provided in said two acts are 
to be granted to the board members occupying the new positions speci- 
fied in the 1947 appropriation act, 60 Stat. 515, as well as to those 
otherwise occupying the positions specified in both the 1946 and 1947 
appropriation acts. 

Accordingly, the question presented in the penultimate paragraph 
of your letter is answered in the affirmative; and the first alternate 
question presented in the concluding paragraph is answered in the 
negative and the second alternate question therein, in the affirmative. 


(B-62021) 


TRAVELING EXPENSES—FARES—USE OF UPPER BERTH WHERE 
LOWER BERTH UNAVAILABLE 


While the use of an upper berth when all lower berths are unavailable is not 
required under the provisions of section 6 of the administrative expense 
statute of August 2, 1946, and paragraph 13 of the Standardized Government 
Travel Regulations, nevertheless, in view of paragraph 1 of said regula- 
tions, providing that employees on official business are to exercise the same 
eare as one traveling on personal business, the acceptance of an upper berth in 
lieu of superior accommodations in such cases might be required under certain 
circumstances—there being an administrative responsibility respecting com- 
pliance with the spirit as well as the letter of the regulations, 26 Comp. Gen, 
860, amplified. 
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Comptroller General Warren to the Administrator, War Assets Administration, 
December 13, 1946: 


There has been considered your letter of November 12, 1946 
(FAC-E), as follows: 


Section 10 of the Act of March 8, 1933, as amended by Section 6, Public Law 
600, 79th Congress, approved August 2, 1946, [60 Stat. 808] provides as follows: 

“Sec. 10. Whenever by or under authority of law actual expenses for trans- 
portation may be allowed, such allowances shall not exceed the lowest first-class 
rate by the transportation facility used in such transportation unless it is certified, - 
in accordance with regulations prescribed by the President, that lowest first-class 
accommodations are not available or that use of a compartment or such other ac- 
commodations as may be authorized or approved by the head of the agency con- 
cerned or such subordinates as he may designate, is required for purposes of 
security.” 

Paragraph 2c, Circular No. A-7, Revised, issued by the Bureau of the Budget 
on September 5, 1946, amends Paragraph 13 of the Standardized Government 
Travel Regulations to provide, insofar as here pertinent, as follows: 

“(a) Train accommodations 

(1) Sleeping-car accommodations: One standard lower berth when night travel 
is involved except that the lowest first-class accommodation available may be 
allowed on certification by the traveler on his travel expense voucher that, at 
time reservation was made, the accommodation, if superior to a standard lower 
berth, was the lowest first-class available, which certification will be accepted 
as prima facie evidence. * * *” 

Question has arisen whether a Government traveler, unable to secure a stand- 
ard lower berth on a train where both a standard upper berth and a form of 
accommodation more costly than a standard lower berth are available, may 
properly take the more costly accommodation, as, for example, a compartment. 

It is recognized that applicable law, as quoted hereinbefore, limits allowance 
for transportation to the lowest first-class rate, except as otherwise made permis- 
sible by law, and it is recognized, also, that a standard upper berth is undoubtedly 
the least expensive of all first-class rail sleeping accommodations. However, 
the Standardized Government Travel Regulations have long established the 
standard lower berth as the criterion for determining related travel allowances, 
actual or constructive, for Federal employees traveling on official Government 
business. Furthermore, the language of the amended Paragraph 13 of the Stand- 
ardized Government Travel Regulations would appear to indicate, by its treat- 
ment of the matter of the certification by the traveler, that, where no standard 
lower berth is available, the next least expensive, although superior, sleeping- 
car accommodation will be allowed. In this regard, attention is directed par- 
ticularly to the apparently uniform requirement for a traveler’s certification 
whenever a standard lower berth is not obtainable. If the traveler were to 
be required to take an available and obviously less costly standard upper berth 
in lieu of an unavailable standard lower berth, there would seem to be no need 
for the certification. 

In order that appropriate instructions may be issued, your decision in the mat- 
ter will be greatly appreciated. 


In decision of November 25, 1946, B-61606, 26 Comp. Gen. 360, in 
answer to a similar submission it was stated : 

* * * the cost of a lower berth consistently has been regarded as the “lowest 
first-class rate,” as applied to sleeping-car accommodations—except when the 
expedition of public business required the use of a train made up exclusively of 
superior accommodations (for example, roomettes), in which case roomettes were 
considered to be the lowest first-class accommodations by the facility used. See 
23 Comp. Gen. 9, 289 and 532. While the present law and regulations are more 
liberal than theretofore to the extent that the “lowest first-class accommodation 
available may be allowed on certification by the traveler on his travel expense 
voucher that, at time reservation was made, the accommodation, if superior to a 
standard lower berth, was the lowest first-class available,” no change has been 
made with respect to the use of the cost of a lower berth as the standard for deter- 
mining the lowest first-class rate for night travel. Hence, the cost of a lower 
berth still is considered as being the lowest first-class rate, as applied to sleep- 
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ing-car accommodations, and when a lower berth is used for night travel no 
certificate with respect to any lower class of accommodations ig required. 

While, under the law and paragraph 13 of the Standardized Gov- 
ernment Travel Regulations currently in effect, a traveler is not neces- 
sarily required to accept an upper berth when all standard lower berths 
assigned to the train used by him are unavailable because of their hav- 
ing been previously reserved, there is not for disregarding the require- 
ment in paragraph 1 of the said regulations providing that employees 
traveling on official business “are expected to exercise the same care in 
incurring expenses that a prudent person would exercise if traveling 
on personal business.” Hence, there well may be conceived cases where 
the application of the provisions of said paragraph 1 of the travel reg- 
ulations would require the use of an upper berth, instead of obtaining 
superior accommodations in the form of a compartment, roomette, etc., 
when no standard lower berth is available at time of travel; and there 
exists in that connection an administrative responsibility to see to it 
that the travel regulations are complied with in spirit as well as in the 
letter thereof. 

Your submission is answered accordingly. 


(B-62035) 


FURLOUGH TRAVEL ALLOWANCE—OFFICERS ENLISTING IN REGULAR 
SERVICE 


A Marine Corps Reserve officer who, following release from active duty after 
June 1, 1945, enlisted in the Regular Marine Corps is entitled to the 
furlough travel allowance otherwise payable under section 6 of the Armed 
Forces Voluntary Recruitment Act of 1945 to persons enlisting or reen- 
listing in the Regular services following discharge or release from the armed 
forces on or after said date; however, the provisions of said section requir- 
ing deduction from the furlough travel allowance of the travel allowance 
payable under section 126 of the National Defense Act, which is applicable 
only to enlisted men, are inapplicable to require deduction of mileage paid 
an officer in connection with release or discharge from service. 


Assistant Comptroller General Yates to Maj. G. H. Parrish, U. S. Marine Corps, 
December 13, 1946: 

There has been received by indorsement dated November 18, 1946, 
your letter of October 10, 1946, transmitting a voucher stated in favor 
of Master Technical Sergeant Ira Vaughn Ainsworth, USMC, cov- 
ering furlough travel allowance computed on the distance from New 
York City, New York, to USMCAS, Miramar, San Diego, California, 
via Lubbock, Texas, and requesting decision whether payment thereon 
is authorized. 

It appears that Sergeant Ainsworth accepted an appointment as a 
second lieutenant, USMCR, on October 31, 1945; that he was released 
from active duty on July 3, 1946, and was paid mileage from Cherry 
Point, North Carolina, to Madera, California, in the sum of $211.67; 
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that he resigned his commission at New York on July 8; and that he 
enlisted in the U. S. Marine Corps the following day. By orders, 
United States Marine Corps, Northeastern Recruiting Division, Dis- 
trict Headquarters Recruiting Station, New York 17, New York, dated 
July 9, 1946, he was granted a reenlistment furlough of 60 days 
and was transferred to Marine Corps Air Depot, Miramar, San Diego, 
California, with direction to report to the Commanding General 
thereat not later than 8 a. m., September 7, 1946. It is stated that his 
address while on furlough was Lubbock, Texas. You express doubt 
whether the mileage paid should be considered as a travel allowance 
paid under section 126 of the National Defense Act, 39 Stat. 217, and 
if so, whether the deduction from the amount otherwise due as fur- 
lough travel allowance should be at the rate of 8 cents or 5 cents per 
mile. 

Section 6 of the act of October 6, 1945, 59 Stat. 539, provides, in 
pertinent part, as follows: 

Every person discharged or released from the military or naval forces on or 
after June 1, 1945, who enlists or reenlists in the Regular Military or Naval 
Establishment (irrespective of the service from which discharged or released), 
and who is granted a reenlistment furlough or leave, shall be paid in advance 
at his option, at the time such furlough or leave becomes effective, a furlough 
travel allowance at the rate of 5 cents a mile for the distance between his home 
or such other place as, subject to regulations prescribed by the Secretary of the 
Department concerned, he may select, and the place at which he is stationed 
when the furlough or leave becomes effective, and for the distance between his 
home, or other place so selected, and the place at which he is ordered to report 
for duty at the termination of the furlough or leave. * * * No monetary 
allowance shall be paid under this section if travel allowance at least as great 
has been paid under section 126 of the National Defense Act upon the discharge 
or release immediately preceding the enlistment or reenlistment, and if travel 
allowance in a lesser amount has been so paid under section 126 of the Na- 
tional Defense Act, the monetary allowance provided for in this section shall be 
reduced by that so paid under such section 126. * * 

The stated purpose of the cited act of October 6, 1945, is to stimu- 
late volunteer enlistments in the regular military and naval establish- 
ments of the United States. The above-quoted section of that act 
provides as an inducement to such enlistments, or reenlistments, for 
a furlough travel allowance to personnel who are discharged or re- 
leased from the Armed Forces on and after June 1, 1945, and the 
language used therein appears sufficiently clear to require the con- 
clusion that it includes former officers who have been released or 
discharged on and after June 1, 1945. However, said section 6 requires 
deduction from the furlough travel allowance otherwise payable there- 
under of only the amount paid as travel allowance under section 126 
of the National Defense Act, and since this section of that act applies 
only to enlisted men, a former officer who enlists in the Regular Marine 
Corps is entitled to the furlough travel allowance otherwise payable 
under the act of October 6, 1945, supra, without deduction therefrom 


of any sum which may have been paid him as mileage incident to his 
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release or discharge from the service as an officer on or after June 
1, 1945. 

Accordingly, payment on the voucher, which is returned herewith, 
is authorized if otherwise correct, without deduction of any part of 
the mileage paid Sergeant Ainsworth incident to his release from the 
service as an officer. 





(B-62160) 


LEAVES OF ABSENCE—JURY SERVICE—RETURN TO DUTY 
REQUIREMENT; ETC. 


An employee otherwise entitled to absence with pay pursuant to the act of June 29, 
1940, on account of jury service may, within the administrative discretion, 
be informed that, if excused from jury duty for one day or even a substantial 
portion thereof, he would be expected to return to duty or suffer a charge 
against his annual leave to the extent that he failed to return to duty, ina 
case where such return would not work a hardship on the employee because 
of the distance of the court from his residence or place of duty, or in the case 
of an employee engaged on night work. 20 Comp. Gen. 181, amplified. 

In the case of employees who otherwise are entitled, on account of jury service, 
to leave of absence with pay under the act of June 29, 1940, and who are 
excused by the court for periods in excess of one day during the term of 
service, such as from Friday to Monday, or from Saturday to Tuesday, court 
leave of absence may not be granted for any day within such periods. 


Comptroller General Warren to the Public Printer, December 13, 1946: 
I have your letter of November 22, 1946, as follows: 


Reference is made to your decision to the Postmaster General dated October 1, 
1940, 20 C. G. 181, regarding leave of absence for jury service. The synopsis of the 
decision reads as follows: 

“The ‘term’ of jury service for which a Government employee is entitled to court 
of for] jury leave of absence with pay under the act of June 29, 1940, does not 
include periods during which the employee is excused or discharged by the court 
either for an indefinite period subject to call by the court or for a definite period 
in excess of one day.” 

The question has arisen as to the proper application of this decision to the 
following cases. 

1. An employee served as a juror on the following dates during the month of 
October, 1946, 1, 2, 3, 4, 7, 8, 9, 11, 14, 15, 16, 17, 18, 21, 22, 23, 24, 28, 29, 30, and 31, 
which dates were certified by the Jury Clerk of the Municipal Court. It will be 
noted that he did not serve on Friday, October 25, for the reason that he was told 
by the court at the close of business October 24, that he would not be required to 
serve on October 25, but report at the usual hour on Monday, October 28. 
Accordingly and in compliance with the above decision, is the employee entitled to 
court leave for Friday, October 25, because of the fact that he was excused for a 
definite period not in excess of one day? 

2. An employee served as a juror on the Tuesdays and Fridays during the 
month of October. He was excused at close of business on each Friday and not 
required to return until the following Tuesday, and thereafter excused until the 
following Friday. Would employee be entitled to court leave for the Mondays 
during the month of October, namely 7, 14, 21, and 28, for the reason the period 
of time that he was excused was not in excess of one day? 

3. When an employee is on jury or court duty and is excused before the close 
of the day of his regular tour of duty, is he required to return for the balance 
of that day to his official post of duty? 

An early reply will be appreciated. 
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The act of June 29, 1940, 54 Stat. 689, provides: 


That the compensation of any employee of the United States or of the District 
of Columbia who may be called upon for jury service in any State court or court 
of the United States shall not be diminished during the term of such jury service 
by reason of such absence, except as provided in section 3, nor shall such period 
of service be deducted from the time allowed for any leave of absence authorized 
by law. 


Sec. 2. Any employee specified in section 1 who may be called upon for jury 
service in any court of the United States shall not receive any compensation for 
such service. 

Sec. 3. There shall be credited against the amount of compensation payable 
by the United States to any employee specified in section 1 for such period as 
such employee may be absent on account of jury service in the court of any State 
any amounts which such employee may receive from such State on account of 
such jury service. 

In 20 Comp. Gen. 181, referred to by you, it was held, at page 182, 
as follows: 

Where an employee is summoned for jury duty for an extended term and is 
excused or discharged by the court during such term for an indefinite period 
subject to call by the court or for a definite period in excess of 1 day, the 
“term” of such jury service mentioned in the act of June 29, 1940, for which the 
statute authorizes the granting of leave of absence with pay, is regarded as 
having been curtailed or reduced by the court to the extent of the days for which 
the court has excused or discharged the employee from jury service, and for such 
days court or jury leave of absence with pay is not authorized. 

While a juror, during the term of the court for which he is required 
to serve, is subject to be called by the court on any court day for jury 
service, as a practical matter the services required of jurors are under- 
stood to vary greatly, dependent upon the particular court and the 
procedures followed by such court. For instance, some courts hold 
jury trials only one day a week; some two days a week; and others, 
four or five days a week. However, in all of the courts, if a particular 
case cannot be completed on the assigned days generally the jurors 
are required to continue to serve upon succeeding days until comple- 
tion of the case. In few, if any, of the courts are jurors required 
to serve continuously five days a week. In exceptional cases, where a 
juror is excused for only one day or less, it conceivably might be a 
hardship for such juror, if a Government employee, to return to duty 
as, for instance, where the place of holding court is far removed from 
place of residence or where his official Government duties are for per- 
formance, or where an employee is engaged on night work and would 
thus be deprived of his rest. It was with the thought of avoiding 
such hardships that the rule stated in 20 Comp. Gen. 181 was adopted. 
There was, however, no intention in said decision of increasing the 
annual leave benefits granted by statute to such employees. 

Accordingly, in cases where no hardship would result, it would be 
within administrative discretion to inform a prospective juror that, 
if excused from jury duty for one day or even a substantial portion 
thereof, he would be expected to return to duty or suffer a charge 
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against his annual leave to the extent that he failed so to do, Ques- 
tion 3 is answered accordingly. 

Referring to question 1, since the employee was excused from Octo- 
ber 24 to 28, 1946—the intervening period exceeding one day—the 
employee would not be entitled to court leave for any day in that 
period. Also, with respect to question 2, since the employee was 
excused for periods in excess of one day he was not entitled to court 
leave for any intervening day. In other words, questions 1 and 2 
are answered in the negative. 


(B-62299) 
BIDS—MISTAKES 


Where an iavitation to bid was clear and unambiguous as to the equipment 
to be furnished and the contracting officer had no notice of the alleged error 
of the sole bidder in extending the unit price as the total price until after 
award, such mistake must be regarded as unilateral—not mutual—due solely 
to the bidder’s negligence or oversight, and as not affording any legal basis 
for modifying the price specified in the bid which, having been accepted by 
the Government in good faith, consummated a valid and binding contract. 


Comptroller General Warren to Chief of Office, The Panama Canal, December 
13, 1946: 

I have your letter of November 20, 1946, with enclosures, relative to 
an error alleged by the Yale & Towne Manufacturing Company, 
Philadelphia, Pennsylvania, to have been made in its bid dated October 
7, 1946, and requesting a decision as to whether the bid may be 
corrected. 

The Panama Canal, by invitation No. I-15970, dated October 4, 
1946, requested the Yale & Towne Manufacturing Company to submit 
a bid for furnishing one load chain as described therein. In response 
to the invitation, the company submitted a bid dated October 7, 1946, 


offering to furnish, at the price indicated, the equipment described as 
follows: 


Unit Total 
Quantity price price 





% ton capacity; as supplied under our order 
W-79122, dated 8-3-44, your invoice G119933, 
8-24-44: 
Load Chain, %2’’, No. 364003, 21 ft. long, | 1 only_.._} $10. 38 | $10. 38 
complete with No. 533 ball bearing lower 
swivel hook. 





Prices quoted are F. O. B. this plant, Phila., Penna. 


The bid was accepted by order No. W-95993, dated October 17, 1946, 
which order covered, also, several other items on which the company 
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had submitted a bid in response to another invitation, the total of the 
order being a net amount of $140.10. 

By letter dated October 23, 1946, the company advised The Panama 
Canal that it should have quoted a price of $20.38, instead of $10.38 
for the load chain. In reply to letter dated October 29, 1946, from 
The Panama Canal, requesting evidence to support the allegation of 
error, the company by letter dated November 1, 1946, furnished its 
spare parts price list and invited attention to page 8 (9?) thereof and 
stated that it would be noticed therefrom that the list price of a No. 
533 ball bearing lower swivel hook for a 14-ton BB spur-geared hoist 
is $4.65, and that the list price of 21 feet of load chain is 80 cents per 
foot, making an aggregate amount of $21.45, which was subject to a 
discount of 5 percent, resulting in a net amount of $20.38. 

There was nothing on the face of the bid of the company to indicate 
that the unit price of $10.38 for one load chain and the extended total 
price therefor of $10.38 were not as intended. Also, since the bid of 
the company was the only bid on the load chain, there was no basis for 
comparison of bids. Consequently, there was nothing to place the con- 
tracting officer on notice of the probability of error in the bid. Al- 
though, after award, the company submitted its price list, it does not 
appear that, prior to award, the contracting officer had knowledge of 
the factors used by the company in computing its bid price. So far 
as the present record shows the acceptance of the bid was in good faith, 
no error having been alleged by the company until after award. See, 
in that connection, the case of Ogden & Dougherty v. United States, 
102 C. Cls. 249, 259, wherein the Court of Claims of the United States 
said: 

There can be no doubt that upon acceptance of their bid plaintiffs became 
obligated to do the work for the amount bid. When the contracting officer 
accepted the bid he was unaware that any mistake had been made. Plaintiffs had 
failed to notify him of it. Nor was there anything to put him on notice that a mis- 
take probably had been made. Plaintiffs do not claim that there was. We have, 
then, a unilateral mistake, from which, of course, equity will not relieve * * *. 

Consequently, there would appear to be no basis on which it could 
be held that the acceptance of the bid of the company did not consum- 
mate a valid and binding contract. See United States v. New York & 
Porto Rico Steamship Company, 239 U.S. 88; United States v. Purcell 
Envelope Company, 249 U.S. 313; and American Smelting and Refin- 
ing Company v. United States, 259 U.S. 75. Also, see 18 Comp. Gen. 
942; 20 id. 652; and 25 id. 536. 

Furthermore, the invitation issued in the present case was clear and 
unambiguous and left no room for doubt as to the equipment required 
to be furnished. The responsibility for the preparation of the bid 
submitted in response thereto was upon the bidder. As stated by the 
Court of Claims of the United States in the case of Frazier-Davis 
Construction Company v. United States, 1C0 C. Cls. 120, 163: 
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* * * he parties are dealing at arms length and bidders are presumed to 

be qualified to estimate the price at which they can perform the work specified 
at a reasonable profit. If they fail to do so, as plaintiff did in this case, the 
Government cannot for that reason be held for the resulting loss. 
It is clear that such error as was made in the bid of the company was 
due solely to its own negligence or oversight and was in no way in- 
duced or contributed to by the Government. Any error that was 
made in the bid of the company was unilateral—not mutual—and, 
therefore, does not entitle the company to relief. See Ogden & 
Dougherty v. United States, supra; and Saligman et al. v. United 
States, 56 F. Supp. 505, 507, wherein the District Court of the United 
States for the District of Pennsylvania, Eastern Division, said: 


* * * Ordinarily no relief will be granted to a party to an executory con- 
tract in the case of a unilateral mistake. In such case when a bid has been 
accepted the bidder who has made a mistake will be bound and must bear the 
consequences thereof. (Citing court decisions.) 

Accordingly, I find no legal basis for modifying the price specified 
for the load chain in the bid of the company and, therefore, the com- 
pany should be required to furnish the equipment at the price specified 
therefor in its bid. 

The papers are returned herewith. 





(B-60127) 


PAY—RETIRED—TEMPORARY REAR ADMIRAL ENTITLED TO PAY OF 
UPPER HALF SUBSEQUENT TO JUNE 30, 1946 


The retired pay of a temporary rear admiral of the Coast Guard voluntarily re- 
tired after June 30, 1946, for length of service, pursuant to section 6 of the 
act of February 21, 1946, is limited by section 7 thereof to 75 percent of his 
active duty pay as rear admiral (lower half) on June 30, 1946, and may not, 
by reason of service prior to November 12, 1918 (section 15, Pay Readjust- 
ment Act of 1942), and special commendation for duty in actual combat 
(act of June 6, 1942), be computed as 75 percent of his higher active duty 
pay as rear admiral (upper half) at the time of retirement. 


Assistant Comptroller General Yates to the Secretary of the Treasury, December 
16, 1946: 


There has been considered your letter of August 16, 1946, as follows: 


Your decision is respectfully requested as to what retired pay is authorized 
for a commissioned officer of the Coast Guard retired under the following cir- 
cumstances : 

Said officer, who holds the permanent rank of commander, was advanced under 
the provisions of the Temporary Promotion Act of July 24, 1941 (34 U. S. C. 350- 
350j) to the rank of captain on December 10, 1942, and to the rank of rear admiral 
on November 22, 1944. On July 1, 1946, he became eligible to receive the pay and 
allowances of a rear admiral of the upper half pursuant to the provisions of sec- 
tions 2 and 8 of the Act of June 30, 1942, 56 Stat. 464 (50 U. S. C. Appendix, 807, 
813) and will be in receipt of such pay and allowances at date of retirement for 
which he has made application under the provisions of section 6 of the Act of 
February 21, 1946, having total service in excess of 27 years, but less than 30 
years. Said officer also had service as a commissioned officer of the Coast Guard 
prior to November 12, 1918, and is thus within the provisions of section 15 (5th 
paragraph) of the Act of June 16, 1942, as amended (37 U. S. C. 115), and he was 
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specially commended for performance of duty in actual combat by the Secretary of 
the Navy (while the Coast Guard was operating as part of the Navy), so as to 
come within the provisions of the Act of June 6, 1942, 56 Stat. 328 (14 U. S. C.174a), 
which provides that such an officer shall upon retirement be placed upon the re- 
tired list with the rank of the next higher grade and with three-fourths of the 
active duty pay of the grade in which serving at time of retirement. 

It appears that the Judge Advocate General of the Navy in an opinion dated 
April 28, 1946 (File: JAG: II: KMM:rn), considered the question of the rank on 
retirement of an officer of the Navy retired under circumstances closely similar 
to those in the case submitted above, except that section 15 of the Act of June 16, 
1942, supra, was no involved. Section 12 of the Act of June 23, 1938 (34 U. S. C. 
404), together with the Act of February 23, 1942 (34 U. S. C. 399h), pertinent in 
the Navy case, corresponds to the Act of June 6, 1942, supra, as relates to the 
Coast Guard. The following excerpts from the cited opinion of the Judge Ad- 
vocate General of the Navy are quoted: 

“An opinion was requested as to whether an officer serving under a temporary 
appointment in a higher rank, who is retired on his own application after 20, 
30 or 40 years service and who has been specially commended by the head of 
the executive department for performance of duty in actual combat, may be 
placed on the retired list in one grade higher than the highest grade held by 
him on the active list of the Navy if: 

“(a) his temporary appointment has been terminated ; 

“(b) his temporary appointment has not been terminated. 

- o . ” e - = 

“It should be noted that Section 10 of the Act approved July 24, 1941 as 
amended, supra, entitles officers of the active list of the regular Navy, upon 
being subsequently retired, to the highest grade and rank in which, as determined 
by the Secretary of the Navy, they served satisfactorily under a temporary 
appointment. 

“Section 12 of the Act of June 23, 1938, and the Act of February 23, 1942, supra, 
specifies that the advancement authorized therein for combat citation is to the 
rank of ‘the next higher grade.’ It was the apparent intention of the law that 
the next higher grade contemplated by this provision is the next higher grade 
to that in which any such officer would regularly have been placed on the 
retired list, which would include the rank in which an officer goes on the retired 
list pursuant to Section 10 (b) (2) of the Act of July 24, 1941, as amended, supra. 
Any other conclusion would result in many cases in a failure to give any 
recognition to special commendation for combat duty as contemplated by Sec- 
tion 12 of the Act of June 23, 1938, supra. It would also result in injustice as 
between officers who transfer to the retired list while holding temporary ap- 
pointments and those who retire subsequent to termination of temporary ap- 
pointments. Under well established rules of statutory construction the law 
should be construed so as to avoid such objectionable results (L. R. N. A., 
1921 ed., p. 21). 

“In view of the provisions of Section 12 of the Act of June 23, 1988, it was 
held that an officer entitled to receive the benefits thereof, who retires on his 
own application after 20, 30 or 40 years service, must be placed on the retired 
list with the rank of the grade next higher than that to which he is entitled 
under the provisions of the Act of February 21, 1946 (P. L. 305). For example, 
an officer with the permanent rank of Captain is temporarily promoted to the 
grade of Rear Admiral, but prior to being retired on his own application such 
temporary appointment is terminated and at the time of retirement his rank 
is that of Captain. If he comes within the purview of the Acts under discussion, 
he must be placed upon the retired list with the rank of Vice Admiral. 

“If his temporary appointment to the grade of Rear Admiral has not been 
terminated prior to the effective date of retirement, the officer concerned would 
at the time of retirement be serving in the grade of Rear Admiral and must be 
placed on the retired list with the rank of Vice Admiral.” 

Following the reasoning in the above-quoted opinion it would seem that the 
retired rank of the officer whose case is herein submitted would be that of Vice 
Admiral. As the question of the retired pay in such case is one for determination 
by your office, your decision thereon is requested. Consideration has been given 
to the decisions of your office, B-51927 of September 18, 1945 (25 Comp. Gen. 
274, and B-50575 of September 20, 1945 (25 Comp. Gen. 281), which have some 
ager in common with the case herein presented, but are not precisely to 
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Section 15 of the Pay Readjustment Act of 1942, 56 Stat. 367, as 
amended, 37 U. S. C., Supp. IV, 115, provides, in pertinent part, that: 
The retired pay of any officer of any of the services mentioned in the title 
of this Act who served in any capacity as a member of the military or naval 
forces of the United States prior to November 12, 1918, hereafter retired under 


any provision of law, shall, unless such officer is entitled to retired pay of a higher 
grade, be 75 per centum of his active duty pay at the time of his retirement. 


The act of June 6, 1942, 56 Stat. 328, provides: 


That all officers of the Coast Guard and the Coast and Geodetic Survey who 
have been specially commended for their performance of duty in actual combat 
by the head of the executive department under whose jurisdiction such duty 
was performed, shall, upon retirement, be placed upon the retired list with 
the rank of the next higher grade and with three-fourths of the active-duty pay 
of the grade in which serving at the time retirement. 


It has been stated that the purpose of this act of June 6, 1942, was 
to provide material benefits upon retirement to officers of the Coast 
Guard and the Coast and Geodetic Survey in recognition of services 
in actual combat, which benefits are similar to those provided in the 
case of officers of the Navy and Marine Corps in section 12 (1) of the 
act of June 23, 1938, 52 Stat. 951, 34 U. S. C. 404, and the act of Feb- 
ruary 23, 1942, 56 Stat. 120,34 U.S. C.399. See H. R. Report No. 2071, 
77th Congress. 

It has been held that section 12 (1) of the 1938 act is not a pro- 
vision for the retirement of officers; that the retirement provisions 
must be found elsewhere and, before a specially commended officer 
is entitled to be rewarded by promotion to the next higher grade upon 
retirement as provided in said section 12 (1), his eligibility for retire- 
ment must have been authorized by some specific provision of law. 
In other words, special commendation in itself does not operate to 
put the section in effect unless and until the officer has been retired 
under some other provision of law. Neither does paragraph 4 of 
section 15 of the Pay Readjustment Act of 1942 operate as a retire- 
ment statute. In the decision, B-51927 of September 18, 1945, pub- 
lished in 25 Comp. Gen., at page 274, the legislative history of the said 
section is discussed at length and the decision concludes as follows: 

From such statements it seems evident that the sole purpose of the provision 
was to change the method of computation of retired pay for the officers involved 
from that of 2% per centum of their active duty pay multiplied by the number 
of years of service to that of 75 per centum of their active duty pay, without 
regard to the number of years’ service. While there was used the descriptive 
language “75 per centum of his active-duty pay at the time of his retirement,” 
that merely repeated, in effect, the language of the said Army act of June 13, 
1940, to put such officers on a parity with Army officers in that respect, as stated 
by Mr. Maas. Presumably, therefore, such language was used in the same 
general sense and for the same general purpose as it had been used in the Army 
act, and there is no suggestion of any intent thereby to expand or modify the 
provisions and restrictions contained in the Navy temporary promotion act of 
July 24, 1941, so as to grant Navy officers having service prior to November 12, 
1918, the further substantial benefit of having their retired pay computed on 
the pay of their temporary rank under the latter act, contrary to the specific 


conditions and restrictions of such act. It is to be assumed, under settled 
principles of statutory interpretation, that any legislative intent to modify such 
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specific provisions of the act of July 24, 1941, in so important a particular, would 
be shown by legislation equally specific and would not be left to questionable 
implications arising from general language directed primarily to a different 
purpose. * * * 


Thus, the act of June 6, 1942, and the pertinent paragraph of the 
Pay Readjustment Act of 1942, in effect, insofar as retired pay is 
concerned, served only to fix the percentage rate to be used in com- 
puting retired pay for officers properly within its provisions. 

Section 6 of Public Law 305, approved February 21, 1946, 60 Stat. 
27, provides that: 


When any officer of the Regular Navy or the Regular Marine Corps or the 
Reserve Components thereof has completed more than twenty years of active 
service in the Navy, Marine Corps, or Coast Guard, or the Reserve Components 
thereof, including active duty for training, at least ten years of which shall have 
been active commissioned service, he may at any time thereafter, upon his own 
application, in the discretion of the President, be placed upon the retired list 
on the first day of such month as the President may designate. 


The said section 6 establishes a new and broader basis upon which 
an application for retirement may be predicated and, in a sense, is 
analogous to, and is a substitute for, subsection 12 (e) of the act of 
June 23, 1938, supra, which is repealed by section 11 (c) of Public 
Law 305, 60 Stat. 29. Unlike the earlier law, the current provisions 
do not specifically provide the basis upon which retired pay is to be 
computed for officers retired thereunder; however, section 7 of Public 
Law 305, 60 Stat. 27, provides as follows: 


(a) Each officer retired pursuant to the foregoing sections of this Act shall be 
placed on the retired list with the highest rank, permanent or temporary, held 
by him while on active duty, if his performance of duty in such rank as deter- 
mined by the Secretary of the Navy has been satisfactory. In any case where, 
as determined by the Secretary of the Navy, any such officer has not performed 
satisfactory duty in the highest rank held by him while on active duty, he shall 
be placed on the retired list with the next lower rank in which he has served but 
not lower than his permanent rank. Officers retired pursuant to the foregoing 
sections of this Act shall receive retired pay at the rate of 2% per centum of the 
active-duty pay with longevity credit of the rank with which retired, multiplied 
by the number of years of service for which entitled to credit in the computation 
of their pay while on active duty, not to exceed a total of 75 per centum of said 
active-duty pay: Provided, That a fractional year of six months or more shall 
be considered a full year in computing the number of years service by which the 
rate of 21%4 per centum is multiplied: Provided further, That officers whose com- 
putation of pay on the active list is not based upon years of service shall receive 
as retired pay 75 per centum of their active duty pay. 

(b) Nothing within this section shall prevent any officer from being placed on 
the retired list with the highest rank and with the highest retired pay to which 
he might be entitled under other provisions of law. 

(ce) The highest rank in which an officer served on or prior to June 30, 1946, or 
if a prisoner of war at any time during World War II, the highest rank to which 
an officer was temporarily appointed pursuant to the provisions of the Act ap- 
proved July 24, 1941 (55 Stat. 603), is the highest rank in which the officer may 
be retired and upon which his retired pay may be based pursuant to this section, 
unless under provisions of law other than those contained within this section he 
is entitled to a higher rank on the retired list or to a higher retired pay, or unless 
at the time of retirement he is serving in a higher permanent grade or rank. 


Subsection (c), quoted above, clearly limits the rank in which an 


officer may be retired and upon which his retired pay may be based, to 
the highest rank attained on or prior to June 30, 1946. It does not 
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appear from the language employed that an officer is to be given the 
benefits of that section and to have superimposed upon such benefits 
the provisions of other laws. I find nothing in the legislative history 
of the act which would indicate an intent on the part of the Congress 
to provide cumulative benefits under the circumstances indicated in 
your letter. On the contrary, to give effect to the savings provisions 
contained in section 7 of the act of February 21, 1946, it must be con- 
cluded that, in the first instance, the retired pay of an officer retired 
under the provisions of section 6 of that act is to be computed as indi- 
cated in section 7 thereof, and that the retired pay so computed is the 
highest retired pay which is authorized to be paid to a particular officer 
unless, under other provisions of law and without the advantage of the 
provisions of the said section 7, he is entitled to a higher retired pay. 

In a decision dated November 19, 1946, B-60141, 26 Comp. Gen. 333, 
to the Secretary of the Navy, it was held that a rear admiral of the 
Navy who was entitled to the pay of the lower half on June 30, 1946, 
would be entitled to no increase in retired pay upon subsequent retire- 
ment solely because he changed from the pay of the lower half to the 
pay of the upper half after June 30, 1946. Hence, under the provi- 
sions of section 7 of the act of February 21, 1946, an officer, who, as 
indicated in your letter, was holding the permanent rank of com- 
mander ; who was advanced under the provisions of the act of July 24, 
1941, 55 Stat. 603, to the rank of captain on December 10, 1942, and to 
the rank of rear admiral on November 22, 1944; and who became 
entitled to the pay of the upper half on July 1, 1946, would be entitled, 
if retired under the provisions of section 6 of the act of February 21, 
1946, to retired pay of 75 percent (last proviso of section 7 (a)) of the 
pay of the lower half. Neither the provisions of section 15 of the act 
of June 16, 1942, with respect to the retired pay of officers who per- 
formed service prior to November 12, 1918, nor the provisions of the 
act of June 6, 1942, with respect to officers specially commended for 
performance of duty in actual combat, when considered together with 
laws other than the provisions of section 7 of the act of February 21, 
1946, would appear to entitle the officer to a higher retired pay, and, 
therefore, it is concluded that the officer mentioned in your letter is 
entitled to retired pay as indicated above computed under the provi- 
sions of section 7. Your question is answered accordingly. 


(B-61872) 


LEAVES OF ABSENCE—CENSUS ENUMERATORS EMPLOYED ON PER 
HOUR OR PER DIEM, WHEN ACTUALLY EMPLOYED BASIS 


Census enumerators who are appointed on a per hour or per diem, when-actually- 
employed basis for definite periods of time not to exceed one year or for an 
indefinite period for the duration of the war and six months thereafter 
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and who have no regular tour of duty are to be regarded as “part-time or 
intermittent employees” who “are not required to be continuously employed 
during regular tour of duty” within the meaning of section 6.1 (e) of the 
Annual and Sick Leave Regulations, and, as such, excluded from the bene- 
fits of the annual and sick leave acts of March 14, 1936, 


Comptroller General Warren to the Secretary of Commerce, December 19, 1946: 


There has been considered your letter of November 6, 1946, as 
follows: 


A question has arisen concerning the applicability of the leave regulations to 
certain employees of the Bureau of the Census who are engaged in field work. 
Under authority of Schedule A-11-13, the Bureau of Census appoints on a per 
hour or per diem, when-actually-employed basis, enumerators who collect basic 
statistical data. Some of these employees are appointed for definite periods 
not to exceed one year. Others, under authority of a letter from the Civil 
Service Commission dated September 7, 1943, have been appointed for “an indefi- 
nite period for the duration of the war and six months thereafter.” 

The nature of the work of these employees is such that they have no estab- 
lished working hours or work week. They are not guaranteed a specified num- 
ber of hours of work for any period of time during their employment. They 
work at whatever time is convenient to the respondents whom they are required 
to interview. If a respondent should not be at home on the first call, the 
enumerator is required to call back, and many times the “call-back” will be in 
the evening hours. Under these conditions, while the majority do not work 
continuously, and may never work 40 hours a week, it is possible for an enumera- 
tor to work during any week— 

a. 8 hours a day for 5 days, during the regular established hours of the office 
to which he is assigned ; 

b. 8 hours a day for 5 days but on a split-time arrangement, e. g., 5 hours 
during the day and 3 hours at night; or 

ce. 40 hours during the week distributed over a total of 8 or 4 days. 

Part I, Section 1.1b, of the revised Leave Regulations effective July 1, 1946, 
defines “permanent employees” as “those appointed without limitation as to 
length of service, or for the ‘duration of the job, or for the duration of the 
present war and for six months thereafter; and those who, although paid only 
when actually employed, are continuously employed or required to be available 
for duty for a period of not less than one month, as distinguished from part-time 
or intermittent employees.” 

There are approximately 1200 enumerators on the rolls of the Bureau. During 
the pay period ending October 5, about 500 were actually employed. Of this 
number, only 119 worked 40 hours each week of the pay period; 109 worked 40 
hours in one week of the pay period ; and the remaining enumerators worked less 
than 40 hours in either week. 

It will be appreciated if you will give us the answers to the following questions: 

1. Will per hour when-actually-employed enumerators earn sick and annual 
leave if their month of continuous employment or availability for duty is com- 
pleted under the conditions cited in paragraph 2a of this letter? paragraph 2b? 
and paragraph 2c? 

2. Will per diem when-actually-employed enumerators earn sick and annual 
leave if their month of continuous employment or availability for duty is com- 
pleted under the conditions cited in paragraph 2a of this letter? paragraph 2b? 
and paragraph 2¢? 

3. If the answer in any or all cases is in the affirmative, are those enumerators 
who have been appointed for periods limited to one year or less to be credited 
with leave as “temporary” or “permanent” employees? (Part I, Section 1.1b of 
the revised Regulations quoted above makes no reference to when-actually- 
employed persons in connection with the definition of “Temporary.” ) 

4. Assuming that enumerators referred to in paragraph 2c of this letter, do 
earn leave as “temporary” employees, how would a month of service be deter- 
mined? Two bi-weekly pay periods do not constitute a month of service. Cer- 
tain days from another pay period would be included to round out a month of 
service, and it might possibly be that the employee would perform no duty on 
those days. 

5. Again assuming that enumerators referred to in paragraph 2c of this letter, 
earn leave as “temporary” employees, what would constitute a “break in service” 
for these employees? 
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We should appreciate your letting us have the answers to these questions as 
soon as practicable, in order that we may issue appropriate instructions to the 
field and administrative service personnel of the Bureau of the Census. 


The annual and sick leave acts of March 14, 1936, 49 Stat. 1161, and 
1162, apply to “all civilian officers and employees of the United States 
wherever stationed,” with certain exceptions not here material. Sec- 
tions 7 of these leave statutes provide: 

Sec. 7. The leave of absence herein provided for shall be administered under 
such regulations as the President may prescribe, so as to obtain, so far as is 
practicable, uniformity in the application of this Act. 

By Executive Order No. 9414, January 13, 1944, the Civil Service Com- 
mission was authorized, for the period of the war, to promulgate 
amendments to the leave regulations prescribed by the President. Sec- 
tion 6.1 of the current leave regulations, effective July 1, 1946 (Page 
71-455, Federal Personnel Manual), provides: 
Sec. 6.1. ae. enguiettans shall not apply to: 
% * + * * 

(e) ai alia not atid to be continuously employed during regular four 
of duty, suchas * * * (2) part-time or intermittent employees * * 

It is settled that the wording of an employee’s appointment ints 
not necessarily determine his right to sick and annual leave if the 
actual conditions of his employment are such as would take him with- 
out the purview of the leave statutes or the regulations issued there- 
under. See 16 Comp. Gen. 442; 18 id. 457; 25 id. 808. Hence, while 
us indicated in the third paragraph of your letter, supra, the tenure 
of the appointments of the census enumerators here involved is such 
as might bring them within the scope of “permanent” or “temporary” 
employees as those terms are used in Part I, section 1.1 (b) of the 
current leave regulations, it seems clear that the actual conditions of 
their employment, as described in the second paragraph of your letter, 
are such as to constitute them “part-time or intermittent employees” 
who “are not required to be continuously employed during regular tour 
of duty.” Consequently, under the express provisions of section 6.1 (e) 
of the current leave regulations such employees are excluded from the 
benefits provided by the said 1936 leave statutes. Compare 25 Comp. 
(ren, 185. Accordingly, questions 1 and 2 are answered in the negative, 
making it unnecessary to answer questions 3, 4, and 5. 


(B-62314) 
CONTRACTS—PRICE-FIXING ORDERS—CONTRACT PRICE ADJUSTMENT 


Inasmuch as gasoline was not returned to the price-fixing control of the Office 
of Price Administration after July 25, 1946, the date of the extension of the 
Bmergency Price Control Act of 1942 which expired on June 30, 1946, so that 
such Office could not authorize a price adjustment, a contractor furnishing 
gasoline under a contract providing a fixed price which would be subject to 
adjustment in accordance with any increase or decrease in the maximum. 
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price established by that Office, is not entitled, because of a market price 
advance, to any amount in excess of the fixed price. 


Comptroller General Warren to P. F. von Thaden, Department of Agriculture, 
December 19, 1946: 

Reference is made to your letter of November 27, 1946, in which you 
request a decision whether payment is authorized on bureau vouchers 
Nos. 7464 and 7465, stated in favor of Smith Motor Company, in the 
amounts of $4.36 and $3.51, respectively, claimed under contract No. 
Asc(NM-O)-6094, dated August 2, 1946, for gasoline furnished the 
Soil Conservation Service, Department of Agriculture, Albuquerque, 
New Mexico. 

Under the terms of the contract the contractor agreed to furnish 
storage, services, inspection, overhaul and repairs, and gasoline and oil 
for Government-owned automotive vehicles for a period of one year 
from the date of award at the prices specified therein. The contract 
contained a provision as follows: 

The maximum price stipulated shall be subject to increase or decrease by the 
amount of any increase or decrease in the applicable maximum price established 
by the Office of Price Administration by adding to or deducting from the quoted 
price, in each case the difference between the applicable maximum price on the 
date of the particular delivery. 

While the contract provided for the payment of a maximum price, 
including Federal tax, of $0.12 per gallon for gasoline furnished there- 
under, the record indicates that the contractor furnished 233.9 gallons 
of gasoline during the month of August, 1946, and 290.6 gallons during 
the month of September, 1946, for which it submitted invoices at the 
rate of $0.1314 per gallon, apparently because of the advance in the 
market price of petroleum products after the contract had been entered 
into. However, it appears that in making payment for said gasoline, 
the Soil Conservation Service, Department of Agriculture, deducted 
on bureau vouchers Nos. 4684 and 6603 the amounts of $3.51 and $4.36, 
respectively, representing the excess of the prices shown on the con- 
tractor’s invoices over the prices stipulated in the contract, and the 
contractor now claims that it is entitled to a refund of said amounts. 

It is stated in your letter that, at the time of the issuance of the 
invitation for bids and the award of the contract, it was believed that 
gasoline would be returned to the control of the Office of Price Admin- 
istration and your statement to that effect is substantiated by the 
contracting officer. 

The act of July 25, 1946, Public Law No. 548, 79th Congress, 60 Stat. 
665—extending the Emergency Price Control Act of 1942, 56 Stat. 23, 
which expired on June 30, 1946—provides in paragraph (4) of sub- 
section (d) of section 1A that: 

(4) Nothing contained in this Act shall be construed to authorize the Admin- 
istrator to impose or maintain price controls with respect to petroleum or 


petroleum products processed or manufactured in whole or substantial part from 
petroleum, except that, after August 20, 1946, maximum prices with respect 
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thereto may be reestablished pursuant to the provisions of paragraph (3) of this 
subsection (d), but only under the standards prescribed in paragraph (8) (C) of 
subsection (e). 

While it was provided in said act, that after August 20, 1946, the maxi- 
mum prices on petroleum or products manufactured in whole or in 
part therefrom might be reestablished in accordance with the procedure 
prescribed in the act, gasoline was not returned to the control of the 
Office of Price Administration. 

It is a fundamental rule that valid contracts are to be enforced and 
performed as written, and the fact that unforeseen difficulties are 
encountered which render performance more burdensome or less 
profitable than contemplated, or even occasion a pecuniary loss, will 
neither excuse a party from the performance of an absolute and un- 
qualified undertaking to do a thing that is possible and lawful, nor 
entitle him to additional compensation, unless otherwise specifically 
provided in the contract. Columbus Railway, Power and Light Com- 
pany v. Columbus, 249 U. S. 399; Blauner Construction Company v. 
United States, 94 C. Cls. 503; Penn Bridge Company v. United States, 
59 C. Cls. 892. Although the Emergency Price Control Act of 1942, 
creating the Office of Price Administration, empowered the Price Ad- 
ministrator to establish maximum price for various commodities and 
provided penalties for the sale of such commodities at higher prices, 
the said act did not prohibit the sale of commodities at prices lower 
than the maximum nor did it provide for the rescission or amendment 
of contracts in the event of the increase or removal of the maximum 
prices established by the Administrator. Hence, the mere fact that 
gasoline was not returned to the control of the Office of Price Adminis- 
tration may have operated to the contractor’s disadvantage did not 
vest any additional rights in it as a contractor with the Government. 
Increased cost of performance, whether foreseen or unforeseen, is one 
of the hazards of a contract which neither excuses nonperformance nor 
entitles the contractor to additional compensation. As was observed 
by the Court of Claims of the United States in the case of Satterlee 
Adma. v. United States, 30 C, Cls. 31,“* * * ifa party engages to 
do something and fails to provide against contingencies, the nonper- 
formance is not excused by a contingency not foreseen and which by 
its consequence increases the cost and difficulty of performance.” In 
this connection, it is to be noted that the contract here involved con- 
tains no express provision for an adjustment of the prices specified 
therein in the event maximum prices should not be reestablished and, 
in view thereof, there is no authority in the administrative officials of 
the Government to effectuate payment for the gasoline contracted for 
in excess of the contract prices, even though the contract provided for 
an increase or decrease in the maximum prices stipulated in accordance 
with any increase or decrease therein established by the Office of Price 
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Administration, since the Office of Price Administration authorized no 
adjustment in such prices. 

Accordingly, you are advised that the vouchers which, together with 
supporting papers, are returned herewith, may not be certified for 
payment. 





(B-61088) 
BIDS—MISTAKES 


Where a contractor, after alleging error in quoting price on box shooks as f. 0. b. 
mill in response to an invitation which provided for f. 0. b. destination, 
executed the contract and proceeded with delivery, such contract is pre- 
sumed to express the final understanding of the parties and such error of 
the contractor which was due solely to its negligence in the preparation of 
the bid and not contributed to by the Government must be regarded as 
unilateral—not mutual—and, therefore, does not entitle the contractor 
to relief; and any modification of the contract to change the f. o. b. point 
would be void for want of consideration moving to the Government. 


Comptroller General Warren to the Secretary of War, December 20, 1946: 

Reference is made to a letter dated December 6, 1946, with en- 
closures, from the Office of Chief of Finance, concerning letter dated 
October 2, 1946, from the Temple Manufacturing Company, Dallas, 
Texas, wherein it is alleged that an error was made in its bid on which 
contract No. W15-059-md-26, dated September 24, 1946, was based. 

The Louisville Medical Depot, Louisville, Kentucky, by invitation 
No. 15-059-47-66, dated August 23, 1946, invited bids—to be received 
by September 3, 1946—for furnishing shooks, box, wood, in the quanti- 
ties and sizes set forth in items 1 to 5, inclusive. At the top of the 
same page on which said items were set forth there appeared the 
following words: 


Delivery to be F. O. B. Louisville Medical Depot, Louisville 1, Kentucky. 


In response to the invitation, the Temple Manufacturing Company 
submitted a bid dated August 29, 1946, where it offered to furnish 
each of items 1 to 5, inclusive, at certain specified prices, the aggregate 
of which was $16,706.05. By letter dated September 5, 1946, the con- 
tracting officer advised the company that there were forwarded there- 
with the original and four copies of contract No. W15-059-md-26 
awarded to it in accordance with its bid. 

The company advised the contracting officer by telegram dated 
September 10, 1946, that it had intended to quote prices f. o. b. mill, 
and requested to be advised as to what action could be taken in the 
matter. ‘The Louisville Medical Depot replied by telegram stating 
that the procurement regulations under which the contract was 
awarded did not permit the Depot to modify the unit price upward, 
and that the Depot could not release it from its bid. The matter was 
the subject of further communications, but no relief was granted. By 
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letter dated September 24, 1946, the company advised the Depot. that 
it was proceeding with the manufacture and shipment of the box 
shooks; that it still hoped to be reimbursed for the freight charges 
on the shipments; and that it was returning the contract which it had 
executed. The contract, numbered W15-059-md-26, specified the 
identical prices for the box shooks as in the company’s bid of August 
29, 1946, and provided for delivery of the articles f. o. b. Louisville 
Medical Depot. 

In the referred-to letter of October 2, 1946, addressed to this office, 
the company stated that in quoting on the box shooks it overlooked 
the requirement that bids were requested on the basis of prices f. o. b. 
Louisville Medical Depot ; that it is estimated that the freight charges 
on the box shooks would amount to $1,550; that its bid undoubtedly 
was lower than the other bids received in response to the invitation 
and, also, lower than prices previously paid for similar articles; and 
the request was made that the contract be modified to provide for 
delivery f. o. b. Diboll, Texas, instead of Louisville Medical Depot. 

The contracting officer who awarded contract No. W15-059-md-26 
made the following statement : 

I, Howard K. Simpson, Captain M. A. C., former Purchasing and Contracting 
Officer, Louisville Medical Depot, certify that I did sign Contract No. W-15- 
059-md-26, Temple Manufacturing Company, for the U. S. Government. I do 
further certify that I did invite bids on Price Inquiry No. 15-059-47-66 and did 
receive bids one of which was from the Temple Manufacturing Company, P. O. 
Box 567, Dallas 1, Texas. -The bids received were abstracted and award made 
to the lowest acceptable bidder, the Temple Manufacturing Company. The bid 
from the Temple Manufacturing Company was received without exceptions. As 
the Purchasing and Contracting Officer I do certify that I did personally inspect 
each bid received and did personally award Contract No. W-15-059-md-26 to 
the Temple Manufacturing Company in accordance with their bid received on 
Price Inquiry No, 15-059-47-66., The subject award was made in good faith 
and I, the Purchasing and Contracting Officer, had no reason whatsoever to 
suspect that there was an error in the Temple Manufacturing Company’s bid. 
The only other bid received in response to the invitation was in the 
aggregate amount of $19,551.15, and the shipping point named therein 
was Cornish, Maine. The difference in the bids is not so great as to 
warrant a conclusion—contrary to the above-quoted statement—that 
the contracting officer should have been on notice of the probability 
of error in the bid of the company. 

After alleging error in its bid, the company executed contract No. 
W15-059-md-26, under which it unequivocally agreed to deliver the 
box shooks f. o. b. Louisville Medical Depot at the price specified in 
its bid. Such contract is presumed in law to express the final under- 
standing of the parties. See Brawley v. United States, 96 U. S. 168, 
173, wherein the Supreme Court of the United States said: 

* * * The written contract merged all previous negotiations, and is pre- 


sumed, in law, to express the final understanding of the parties. If the contract 
did not express the true agreement, it was the claimant’s folly to have signed it. 


Also, see Simpson v. United States, 172 U. S. 372. 
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In the case of The Massman Construction Company v. United States, 
102 C. Cls. 699, 717, certiorari denied, 325 U. S. 866, the plaintiffs 
alleged that it omitted an item of $88,000 in its bid submitted to the 
War Department. The court, in denying recovery of the amount 
asked, stated— 

At the time the contract was awarded to the plaintiff, pursuant to its bid, and 
at the time it signed the contract, the plaintiff was not mistaken. It had become 
aware of the mistake in its bid, and faced the problem of whether it was willing 
to sign a contract for the figure which it had, by mistake since discovered, bid. 
The Government was also aware of the plaintiff's claim that it had made a 
mistake in the bid. There was not, then, at the time of signing the contract, any 
lack of knowledge, either mutual or unilateral, which caused either of*them to 
make the contract which they did make, when in fact they intended to make a 
different contract. That being so, if we should reform the contract as the 
plaintiff requests, we would be making for the parties the very contract which 
one of them, the Government, expressly refused to make at that time, though 
requested to do so by the plaintiff. 

Also, see Board of Trustees of National Training School for Boys v. 
0. D. Wilson Company, Inc., 133 F. 2d 399 ; 20 Comp. Gen. 652; 23 id. 
596; and 25 zd. 536. 

It is clear that any error that was made in the bid of the company— 
the responsibility for the preparation of which was upon the bidder— 
was due solely to its own negligence and was in no way induced or 
contributed to by the Government. Thus, the error was unilateral— 
not mutual—and, therefore, does not entitle the company to relief. 
See Ogden & Dougherty v. United States, 102 C. Cls. 249, 259, and 
Saligman et al. v. United States, 56 F. Supp. 505,507. Also, see Brown 
v. Levy, 29 Tex. Civ. App. 389, 69 S. W. 255, 258. 

Moreover, a modification of the contract providing for the f. o. b. 
point to be Diboll, Texas, instead of Louisville Medical Depot, as re- 
quested by the company, would be void for want of consideration 
moving to the Government. See J. J. Preis & Company v. United 
States, 58 C. Cls. 81, 86; Vuleanite Portland Cement Company v. 
United States, 74 C. Cls. 692, 705; 14 Comp. Gen. 468; 18 id. 114; id. 
301, 304; and 19 ¢d. 48, 51. 

Accordingly, I find no legal basis for modifying contract No. W15- 
059-md-26 to provide for a change in the f. o. b. point, as requested 
by the company. 





(B-62282) 


EMPLOYEES DETAILED TO STATE EMPLOYMENT AGENCIES—HOURS 
OF WORK; COMPENSATION 


Employees of the United States Employment Service, Labor Department, de- 
tailed to a State employment agency pending an opportunity to acquire 
eligibility for State employment, pursuant to the act of July 26, 1946, are 
to be regarded as not subject to the provisions of section 604 (a) of the 
Federal Employees Pay Act of 1945 with respect to establishment of a 
40-hour basic workweek, but as having the same hours of work as similarly 











DECISIONS OF THE COMPTROLLER GENERAL 429 


situated State employees; and such employees are not subject to the over- 
time compensation provisions of section 201 of said act. 

The present salaries of employees of the United States Employment Service, 
Labor Department, detailed to a State employment agency pending an op- 
portunity to acquire eligibility for State employment, pursuant to the act 
of July 26, 1946, need not be adjusted in view of the compensation restriction 
contained in said act unless such salaries substantially exceed those of 
similarly situated State employees, regardless of the number of hours 
in the basic workweek for State employees. 

Only in a case where State laws or regulations provide for payment of overtime 
compensation for work in excess of the basic workweek, which may be more 
or less than forty hours, would those employees of the United States Em- 
ployment Service, Labor Department, detailed to a State employment agency 
pending an opportunity to acquire eligibility for State employment, pursuant 
to the act of July 26, 1946, be entitled to overtime compensation, and the 
rate would be for assimilating to that used in computing overtime com- 
pensation of State employees—overtime compensation and rates authorized 
by the Federal Employees Pay Act of 1945 not being for application. 


Comptroller General Warren to the Secretary of Labor, December 20, 1946: 
I have your letter of December 2, 1946, as follows: 


In accordance with the provisions of Public Law 549, 79th Congress, approved 
July 26, 1946, some of the States have requested the detail, commencing No- 
vember 16, 1946, of persons who on the date of the enactment of this act were 
employed in the State and local offices of the United States Employment Service. 

Public Law 549, under the title, “Grants to States for Public Employment 
Offices,” reads, in pertinent part, as follows: 

“On November 15, 1946, the Secretary of Labor shall transfer, to the State 
agency in each State designated under section 4 of the Act of Congress approved 
June 6, 1933, as amended, as the agency to administer the State-wide system 
of public employment offices in cooperation with the United States Employment 
Service under said Act, the operation of State and local public employment office 
facilities and properties which were transferred by such State to the Federal 
Government in 1942 to promote the national war effort. * * * 

“The Secretary of Labor may withhold or deny certifications of funds for a 
State system of public employment offices unless he finds that the State— 

“(1) (a) has made provision for the transfer to and retention in the State- 
wide system of public employment offices of employees of the Federal Govern- 
ment who (on the effective date of this Act) were employed in State or local 
employment service functions in such State, in the positions occupied by 
them under the Federal service or in reasonably comparable positions, * * 

“(2) has requested the detail of such employees to the State agency under 
the following provisions: So much of the funds appropriated for State-wide 
systems of public employment offices as may be necessary shall be available to 
the Secretary of Labor, in lieu of any portion of the grant to the State, for the 
payment of compensation (under the salary scales applicable to such employees 
prior to the effective date of this Act) to employees of the United States Em- 
ployment Service in the Department of Labor, who, upon the request of the 
State, and for the purpose of permitting continuity in their employment pending 
an opportunity to acquire eligibility for State employment in accordance with 
clause (1) (a) of this paragraph, may be detailed by the Secretary of Labor 
fe the State agency for service in the Statewide system of public employment 
offices.” 

Section 301 of the Regulations of the Civil Service Commission under the 
Federal Employees Pay Act of 1945, as amended by the Federal Employees Pay 
Act of 1946, reads in pertinent part: 

“(a) Heads of departments * * * shall, with respect to each group of 
full-time employees to whom these regulations apply, establish by regulation: 

“(1) A basic workweek of forty hours in length which shall not extend over 
more than six of any seven consecutive days.” 

The workweek for employees of some of the States who have requested the 
detail of personnel in accordance with Public Law 549, is less than forty hours; 
in others, it is more than forty hours. 

In view of the foregoing, I should appreciate your advice as to whether I am 
required to establish a workweek of forty hours for employees of the United 
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States Employment Service in the Department of Labor who are detailed to the 
several States after November 15, 1946, in accordance with the cited regulations 
of the Civil Service Commission. 

If your answer to the above is in the negative, the following questions arise: 

(1) If the basic workweek, as established for State employees, is more or less 
than forty hours, should such detailed employees be compensated at the same 
rate now paid for forty hours? 

(2) If the basic workweek, as established for State employees, is less than 
forty hours, should overtime be paid for work performed in excess of the State 
basic workweek? 

(3) If the basic workweek, as established for State employees, is more than 
forty hours, at what rate should such detailed employees be paid for overtime? 

The regulation of the Civil Service Commission referred to in your 
letter merely reiterates the language appearing in section 604 (a) of 
the Federal Employees Pay Act of 1945, 59 Stat. 303. 

In decision of May 21, 1946, B-57556, to you, it was held that the 
provisions in the appropriation acts for the United States Employ- 
ment Service limiting the compensation of employees engaged in 
employment service duties in positions within any local or State 
offices to that which would have been applicable had State operation 
of such offices continued without interruption, precluded an increase 
of compensation in a sufficient amount to compensate them for the 
difference between the hours worked by the State employees and the 
40-hour basic workweek established for Federal employees generally 
by section 604 (a) of the Federal Employees Pay Act of 1945. 

While that ruling indicated that the Federal Employees Pay Act of 
1945 was applicable, generally, to employees of the United States 
Employment Service engaged in employment service within local or 
State offices, it was rendered prior to the enactment of Public Law 549, 
60 Stat. 684, which law creates a different situation with respect to 
such employees from that existing theretofore. 

The application of the latter act, providing for the return of the 
local and State employment offices to State control as of November 
15, 1946, and for the detail of Federal employees to a State agency 
under certain circumstances pending actual transfer of such employees 
to State employment, might result in the undesirable situation of Fed- 
eral employees working side by side with State employees in the same 
office and being required to perform services in excess of or less than 
the hours worked by the State employees although receiving substan- 
tially the same compensation. This, as well as other problems that 
might arise because of different working hours of the Federal and State 
employees, doubtless would be detrimental to efficient administration 
of the employment offices by the appropriate agencies of the various 
States. 

Accordingly, it appears reasonable to conclude that the Congress in- 
tended by the statutory provisions quoted in your letter that the Fed- 
eral employees detailed to State agencies in accordance with the pro- 
visions of Public 549 were to work the same hours as the State em- 
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ployees similarly situated and thus intended to exempt them from the 
operation of section 604 (a) of the Federal Employees Pay Act of 
1945. The question posed in the penultimate paragraph of your letter 
is therefore answered in the negative. For the same reasons, section 
201 of said act, 59 Stat. 296, relating to payment of overtime compensa- 
tion for hours of service performed in excess of 40 hours per week, 
likewise would not be for application. 

Referring, generally, to the questions in the concluding paragraph 
of your letter, the rates of compensation of such detailed employees 
would still be governed by the continued restriction in Public Law 
549 against payment of salary to any individual engaged in employ- 
ment service within any local or field or State office which substan- 
tially exceeds the salary which would apply to such position if the 
relevant State merit system applied and if State operation of such office 
had continued. B-36029, August 11, 1943; B-57851, June 11, 1946. 

Accordingly, with respect to question No. (1), the salaries of the 
involved employees need not be adjusted unless they substantially ex- 
ceed the salaries of the State employees, regardless of the number 
of hours in the basic workweek for State employees. 

Question No. (2) is answered in the affirmative, assuming, of course, 
that the State laws or regulations provide for payment of overtime for 
work performed in excess of the basic workweek established for State 
employees; otherwise, in the negative. 

Referring to question No. (3), overtime compensation would be pay- 
able only if authorized for State employees, as stated in the prior ques- 
tion, and the rate therefor would be for assimilating to that used in 
computing the overtime compensation of the State employees—the 
overtime compensation and rates authorized by the Federal Employees 
Pay Act of 1945 not being for application, as previously stated. 


(B-62569) 


COMPENSATION; COMPENSATORY TIME—HOLIDAYS—HALF-DAY ON 
DECEMBER 24, 1946 


The half-day on December 24, 1946, for which employees of the Federal Govern- 
ment, with certain exceptions, are excused from duty under the provisions of 
Executive Order No. 9810, constitutes a “holiday” within the meaning of 
section 302 of the Federal Employees Pay Act of 1945, as amended, so as to 
entitle otherwise eligible employees who are required to perform duty on 
that half-day—either by administrative direction or statutory requirement— 
to the double-time holiday compensation authorized by said section for such 
duty. 

The compensatory time off from duty which is authorized under section 202 of 
the Federal Employees Pay Act of 1945, as amended, “in lieu of overtime 
compensation for irregular or occasional duty in excess of forty hours in any 
regularly scheduled administrative workweek” may not be granted to em- 
ployees in lieu of the double-time holiday compensation payable under section 
302 of the act, as amended, on account of duty required to be performed on 
the half-day on December 24, 1946, for which employees, with certain excep- 
tions, are excused from duty pursuant to Executive Order No. 9810. 
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Comptroller General Warren to the President, United States Civil Service 
Commission, December 20, 1946: 


I have your letter of December 18, 1946, as follows: 


Your attention is invited to Executive Order No. 9810 of December 12, 1946, 
excusing Federal employees from duty one-half day on December 24, 1946, as 
follows: 

“By virtue of the authority vested in me as President of the United States, it 
is hereby ordered as follows: 

“1. The several executive departments, independent establishments, and other 
governmental agencies in the District of Columbia, including the General Account- 
ing Office, the Government Printing Office and the Navy Yard and Naval Stations, 
shall be closed one-half day on Tuesday, December 24, 1946, the day preceding 
Christmas Day ; and all employees in the Federal service in the District of Colum- 
bia, and in the field service of the executive departments, independent establish- 
ments, and other agencies of the Government, except those who may for special 
public reasons be excluded from the provisions of this order by the heads of their 
respective departments, establishments, or agencies, or those whose absence from 
duty would be inconsistent with the provisions of existing law, shall be excused 
from duty for one-half day on December 24, 1946. 

“2. This order shall be published in the FepeRaL Rpctster.” 

Because it will not be possible to excuse many Federal employees who are 
engaged in vital services from duty on December 24, 1946, the Commission has 
been requested to secure your views on the following questions: 

(1) Will employees who are not excused from duty for one-half day on Decem- 
ber 24 be entitled to holiday pay for four hours on that day at twice their regular 
rate = basic compensation under section 11 of the Federal Employees’ Pay Act 
of 1946? . 

(2) In lieu of such holiday compensation, may such employees be granted com- 
pensatory time off for four hours on some other day when their services can be 


spared? 

Section 11 of the Federal Employees Pay Act of 1946, 60 Stat. 218, 
referred to in your letter, swpra, provides: 

That part of the first sentence of section 302 of the Federal Employees Pay 
Act of 1945 which precedes the proviso is amended to read as follows: “Any 
officer or employee to whom this title applies who is assigned to duty on a holiday 
designated by Federal statute or Executive order during hours which fall within 
his basic administrative workweek of forty hours shall be compensated for not 
to exceed eight hours of such duty, excluding periods when he is in a leave status, 
in lieu of his regular rate of basic compensation for such duty, at the rate of 
twice such regular rate of basic compensation, in addition to any extra compensa- 
tion for night duty provided by section 301 of this Act.” 

The answers to the questions submitted’ in your letter, supra, are 
dependent upon a determination whether the half-day on December 
24, 1946, for which employees of the Federal Government, with 
certain exceptions, are excused from duty under the provisions of 
Executive Order No. 9810, constitutes a “holiday” within the meaning 
of that term as used in section 302 of the Federal Employees Pay 
Act of 1945, as amended, supra. 

Executive Order No. 9810, quoted in your letter, expressly provides 
that the various executive departments, independent establishments, 
and other governmental agencies in the District of Columbia “shall 
be closed one-half day on Tuesday, December 24, 1946,” and further 
provides, in effect, that all employees in the field service, as well as 
those in the District of Columbia—excepting such employees as 


administratively may be required to work or whose absence would be 
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inconsistent with existing law—shall be excused from duty for one- 
half day on December 24, 1946. That is the usual form of such Execu- 
tive orders and consistently has been recognized as constituting the 
particular days, or portions of days, so designated as holidays or 
half-holidays, as the case may be, within the meaning of the term 
“holiday,” as used in various Federal statutes. See 8 Comp. Dec. 182; 
20 Comp. Gen, 411,414. Compare 25 Comp. Gen. 254. 

In the absence of a clear indication on the part of the Congress 
to the contrary, it reasonably may be assumed that the term “holiday” 
as used in section 302 of the Federal Employees Pay Act of 1945, as 
amended, supra, is to be given the meaning usually and normally 
ascribed thereto in the interpretation of Federal statutes generally. 
Hence, I have to advise that, so far as concerns Federal employees, 
the effect, as well as the apparent purpose, of said Executive Order 
No. 9810 is to declare a half-holiday on December 24, 1946. Conse- 
quently, such employees as are required to perform duty on that half- 
day—either by administrative direction or statutory requirement— 
if otherwise within the purview of section 302 of the Federal 
Employees Pay Act of 1945, as amended, are, as therein provided, 
entitled to holiday compensation for such duty. Accordingly, ques- 
tion (1) is answered in the affirmative. 

Question (2) is stated in terms too general to permit of specific 
answer, but it may be stated that, so far as concerns employees within 
the purview of the Federal Employees Pay Acts of 1945 and 1946, 
the only provision permitting the granting of compensatory time off 
is found in section 202 of the 1945 statute, as amended, 60 Stat. 218. 
That section specifically provides that, in the discretion of the heads 
of the departments and agencies, compensatory time off from duty 
may be granted “in lieu of overtime compensation for irregular or 
occasional duty in excess of forty hours in any regularly scheduled 
administrative workweek * * *.” Hence, as to such employees, 
there exists no authority of law to grant compensatory time off from 
duty in lieu of the holiday pay prescribed by section 302, as amended, 
supra. 


(B-52095) 
COMPENSATION—OVERTIME—TRAVEL TIME 


Time consumed by field employees of the Forest Service, Agriculture Depart- 
ment, outside of their regular daily or weekly tours of duty in traveling to 
and from the site of a fire by horseback, truck (either as driver or pas- 
senger), or in an airplane as a parachute jumper, and during hours normally 
allotted for sleep, may be regarded as work and all such time in excess of 
40 hours in any one workweek may be compensated for as overtime pursuant 
to section 201 of the Federal Employees Pay Act of 1945. 25 Comp. Gen. 
317, modified. 
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Comptroller General Warren to the Secretary of Agriculture, December 23, 1946: 


There has been considered your letter of November 8, 1946, as 
follows: 


Reference is made to the decision B-52095 dated October 2, 1945, especially 
questions 5 and 6. [Involves payment of overtime compensation under section 
201 of the Federal Employees Pay Act of 1945, 59 Stat. 296, for travel time.] 

The Chief of the Forest Service is strongly of the opinion that much of the 
time spent by field employees of that organization and classed as travel by the 
decision should be classed as work. It is apparent that the circumstances were 
not clearly set forth in Department letter of August 29, 1945, especially as to 
the difference between travel through forests and travel by the same means on 
open roads, trails, and other public thoroughfares. I should appreciate it, 
therefore, if you would give further consideration to the questions as herein- 
after presented, which all relate to time outside the basic work week. 

1, Horseback Travel.—Horseback travel for pleasure and exercise is com- 
mon—where time, place, route and duration of travel are at the option of the 
rider. For horseback travel on official work in the National Forests easy routes 
and duration are not matters of choice; saddle animals are used where the only 
other feasible means of transportation is foot travel. A forest officer traveling 
horseback, especially when going to a fire, carries tools, such as shovel, axe, etc., 
drinking water, food supplies, and bedding, which may be packed about the 
saddle or partly carried on the officer’s back. At best, as on a trail or road, 
care is required to prevent injury to himself or the animal through a shifting 
of the tools; away from the open trail or road much greater care is necessary. 
Off the open trails he encounters brush, low limbs, logs, loose rock, rough terrain 
on which footing is uncertain, steep grades and other conditions that render 
horseback travel as tiring as most physical work; frequently it is necessary to 
dismount and lead the horse through brush, over dangerous places, or up and 
down steep grades. The traveler must be constantly on the alert to avoid striking 
limbs, snags, etc., that might result in serious injuries to himself or the animal. 
Many of these horseback trips completely exhaust a person not hardened to 
rough travel and hard work. It is believed, therefore, that such travel should 
be classed as work, the same as foot travel. 

Decision is requested, therefore, as to whether horseback travel under these 
conditions may be classed as work. 

2. Truck Transportation.—A. Travel by truck, while generally not as strenuous 
as by saddle horse, may also cause much physical strain. Trucks are not designed 
for carrying passengers but must often be pressed into service for that purpose 
in dealing with forest fire emergencies. Various devices and adaptations are used 
whenever possible to reduce the fatigue of men being transported by such means. 
Yet, at best, truck travel remains in a different class from travel in regular 
passenger-carrying vehicles. Where large numbers of men are transported by 
truck, it is sometimes necessary for them to stand in the truck. Travel then 
becomes as tiring as foot travel of the same duration. In other instances the 
only seats available are the truck bed bottom and boards or hard benches. On 
rough mountain roads and ways known as truck trails, travel by this means is 
extremely uncomfortable and tiresome. Such travel to fires may cover relatively 
long periods and may considerably exceed the actual working time on the fire. 
When men are required to spend several hours each way in travel by trans- 
portation facilities that are uncomfortable and tiring but they complete the fire 
suppression job within a relatively short time, payment for the suppression time 
only is not adequate compensation. Such travel, usually being outside of the 
basic work day, results in loss of sleep; it is not possible to sleep en route, as 
would be the case with more comfortable transportation. 

Decision is desired as to whether such truck travel may be classed as work. 

B. Further decision is desired as to work classification for the following move- 
ment by truck: 

(1) When a forest officer drives a truck solely for the purpose of transporting 
a truckload of men, equipment, and/or supplies, it is understood that the time 
although outside his basic hours is definitely classified as work; he is then 
performing the work of truckdriver. In reply to question 6 in the October 2 
decision it was held that an employee traveling in a truck and transporting men, 
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tools, and supplies, could not be paid for travel time outside his basic work hours 
even though he is driving the vehicle. Since the same energy is expended in 
driving whether the employee (a) is making the trip solely as truckdriver or 
(b) is required to travel between the two points whether he or some other person 
drives the truck, it seems reasonable that the time spent driving the truck be 
classed as work in either case. 

In presenting this question we have in mind a situation where a truck is 
required to transport a number of men, or a substantial load of supplies, equip- 
ment, etc. Where the truck is primarily used as the employee’s means of travel 
(i. e., as a substitute for a passenger automobile) with only such tools and 
supplies as he may need or with only an additional man or two riding on the 
truck seat no question is raised as to the travel classification. 

(2) A forest officer riding in a car or truck may transport a horse in a horse 
trailer so that the animal will be available for riding or packing from the point 
where he leaves the road or truck trail. This requires careful driving, especially 
in rough country, to avoid upsetting the trailer and injury to the horse. May 
this be classed as work? 

3. Parachute Jumpers.—A modern method of accomplishing prompt suppression 
of fires, to extinguish them while small with consequent reduction of suppression 
cost and timber loss, is by means of airplanes and parachutes, men being dropped 
in the backwoods country within a small fraction of the time required by motor 
vehicle, horse, or foot travel. These jumpers wear suits and other clothing 
especially designed to protect them against injury and they are equipped with two 
parachutes. They are flown to the reported location of a fire. When the fire is 
found and a spot located where jumping appears safe, a test chute is dropped to 
determine the effect of the wind, following which the men jump from the plane, 
aiming to land at the predetermined, apparently safe spot. As they may land in 
trees, ropes are carried for descent from treetops, With the heavy suits, para- 
chutes and harness, the men suffer from the heat and are otherwise uncomfortable. 

The men are fully equipped before entering the plane. They are under orders 
and their acts are closely controlled. They are regarded as in work status from 
the time the plane takes off, although aside from adjusting equipment and looking 
for landing places or the fire they may do nothing for a time but sit in the plane 
awaiting the signal to jump. Normally this waiting interval is less than an hour 
after the plane takes off. Occasionally where planes are flown longer dis- 
tances, to aid in emergencies outside their established zone of operation, this 
interval may be extended to several hours. Considering the nature of the work 
and the fact the men are not “passengers” but are specially equipped workers, it 
seems reasonable, even on these infrequent longer flights, to class the travel 
period as work time; the parachutist’s status is not essentially different from 
that of a fireman or other employee who is credited with work time whenever he 
is paar to remain in readiness at a specified point, equipped for immediate 
action. 

Decision igs desired as to whether on longer trips the smoke jumper may be 
considered in work status during the entire time he is in the plane. It is as- 
sumed that the return trip from a fire, whether by motor vehicle or plane, would 
be classed as travel; is this correct? 

4. Loss of Sleep—When fire emergencies arise there are never enough skilled 
and experienced supervisory personnel available on the protection unit affected 
and more must be assigned from other units. Often this requires the detail of 
men to fire activities at long distances from their homes and normal area of 
activity. When this is done, availability of such men must be assured in advance 
and they are made completely subject to the needs of the emergency situation 
and to the orders of the officer in charge of the fire projects concerned. Means 
of travel and the time and place at which the detailed officer must be available 
are then not within his own discretion. Often it is necessary to send such men 
to fires late at night or very early in the morning under conditions that deprive 
them of the usual amount of sleep. In many cases they may travel all night. 
Although avoided wherever possible, there are instances where men have little or 
no sleep for from 24 to 48 hours during which they may perform no actual work 
or may work for short periods only on the project for which they are being held. 

Often the situation changes rapidly. Unexpected weather changes, earlier 
control of the fire, or other changed conditions may result in employee not been 
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needed at the time and place anticipated. There seems a sound basis for differ- 
entiating between forced travel under such conditions and travel that permits 
sleep and rest en route. It is realized that the hours for sleeping vary with in- 
dividuals, and many do not follow a definite schedule for retiring and arising. 
Usually, however, for all practical purposes, the local officials could determine 
the extent to which travel in connection with fires deprives the employee of sleep 
or normal rest. 

Decision is desired as to whether such travel may be classed as work when per- 
formed during the hours normally allotted for sleep and under conditions that 
unavoidably deprive the individual of his sleep. 


In decision of October 2, 1945, B-52095, 25 Comp. Gen. 317, ques- 
tions and answers Nos. 5 and 6 were stated as follows: 


5. Further consideration is desired as to the application to per annum em- 
ployees of your reply to question 8. In explanation of a difference between this 
decision and decisions under the 1934 Act, the decision states that it is believed 
Congress did not intend the new Pay Statute “to be so administered as to cause 
the statutory limitation upon the annual basic salary rate, plus regular overtime 
compensation during any week, to be exceeded by authorizing payment of any 
additional compensation solely because of official travel outside of the basic 
workweek plus the period of regularly ordered overtime—in this case 44 hours 
per week.” Question has been raised as to whether this conclusion applies only 
to travel alone outside the regularly scheduled workweek or applies also to days 
outside the regular tour of duty on which both travel and work are performed. 
It is clear from the decision that travel between two duty points performed on 
Saturday afternoon or Sunday, no work being performed, would entitle an em- 
ployee to no additional compensation. It commonly happens in forest fire 
suppression work and occasionally in other work that an employee travels on 
Saturday afternoon or Sunday to and/or from a specific job. For example, a 
forest ranger may receive a fire report at 3:00 p.m. Saturday or 10:00 a.m. 
Sunday, spend an hour or other period traveling to the fire and after it is ex- 
tinguished return to his station. In such event may he be allowed compensation 
for his travel time to and from the fire Saturday afternoon or Sunday (a) within 
the hours corresponding to his regular tour of duty such as 8:00 a. m. to 5:00 
p. m. and (b) before or after such hours? 

6. In No. 5 would it make any difference whether he traveled (a) in a Gov- 
ernment truck with or without assistants, he driving the truck and transporting 
such tools and supplies as he expects to need on the fire (which may be a small 
quantity), (b) in a Government or his own passenger car under the same con- 
ditions, or (c) by horseback? Incidentally, it may be mentioned that any travel 
by foot from the point of leaving the vehicle to and from the fire is considered 
work time as is also any work necessary in caring for a horse. 

* * * * * * * 

5. In the decision of July 28, 1945, B-51099, to you, there was answered in the 
affirmative that part of question 8 as follows: 

“* * * In other words, if employees covered by the Pay Act of 1945 are 
in travel status during Saturday and Sunday, they would be entitled to the four 
hours overtime pay on Saturday only. No overtime pay or straight time pay 
should be granted for any other hours during Saturday or Sunday by mere reason 
that the employee is in travel status, unless work is actually ordered or performed. 
An employee, however, since he is in a travel status during such days would be 
entitled to per diem in lieu of subsistence. Are these assumptions correct?” 

That rule was stated as applicable to all per annum employees and no reason 
is perceived—and none has been advanced—why it should not apply to the 
employee referred to under this question. Accordingly, both subquestions (a) 
and (b) are answered in the negative. 

6. Subquestions (a), (b), and (c) are answered in the negative, that is, the 
answer to question 5 is equally applicable to this question. 


The answers to questions 5 and 6, supra, were based upon the theory 
of ordinary travel by the employees between points where temporary 
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routine duties were to be performed, and gave no consideration to 
travel or transportation under the conditions set forth in your present 
submission. In view of the travel conditions described in your present 
letter, it may be concluded that the time covered by all of the various 
forms of transportation under the conditions therein depicted, includ- 
ing return transportation from the site of a fire, may be classified as 
work and all such time in excess of 40 hours in any one week may be 
compensated for as overtime. 





(B-62567) 


COMPENSATION—HOLIDAYS—HALF-DAY ON DECEMBER 24, 1946— 
WAGE-BOARD EMPLOYEES 


War Department wage-board employees who, by administrative direction, are 
not excused from duty for the half-day on December 24, 1946, when other 
employees are excused pursuant to Executive Order No. 9810, are entitled, 
for work on such half-day, to the premium rates of pay fixed by administra- 
tive regulation for “holiday” work. 


Comptroller General Warren to the Secretary of War, December 24, 1946: 
I have your letter of December 17, 1946, as follows: 


Inclosed is a copy of War Department Administrative Memorandum No. W-16, 
138 December 1946, Subject: Excusing War Department employees from duty 
one-half day on December 24, 1946. In the administration of the Executive 
Order quoted therein questions have arisen as to the application of Section 302 
of the Federal Employees Pay Act of 1945, as amended by Section 11 of the Fed- 
eral Employees Pay Act of 1946. 

Consideration of the rulings in 19 Comptroller General 955 (page 957) and 
20 id. 411 (page 415) leads to the conclusion that leave will not be charged 
under any circumstances for the half “holiday” on December 24, 1946, because 
it is a non-work day “established by Executive or administrative order,” quoted 
from the Act of March 2, 1940, 54 Stat. 38. 

The difference in wording between the applicable section of the Pay Acts and 
the Act of March 2, 1940, supra, and between the Executive Order here considered 
and the President’s request pertaining to August 15 and 16, 1945, leads to some 
doubt as to whether the provisions of 25 Comptroller General 254, as applied in 
25 id. 307, are applicable to work performed under orders during the time installa- 
tions are closed and employees excused on December 24, 1946. Specifically, pro- 
tective forces (firefighters and guards), hospital employees and maintenance 
and other personnel must remain on duty solely for the protection of Government 
property or to provide essential services. These employees should not be penalized 
in any way because they are required to work when other employees are excused. 

In order to provide adequate instructions to all War Department installations, 
your decision is requested as to whether the provisions of Section 302 of the 
Federal Employees Pay Act of 1945, as amended, applies to the employees who 
are required to render service on December 24, 1946, during the time when the 
installation is closed and other employees are excused pursuant to the Executive 
Order of December 12, 1946, quoted in the inclosed Administrative Memorandum 
No. W-16. Since the Department has applied the same provisions of premium 
pay for holiday work to wage board employees (25 Comp. Gen. 584) by official 
administrative action (Civilian Personnel Circulars Nos. 18 and 66, 1946), it is 
assumed that your decision on the above stated problem will apply equally to 
wage board employees of the Department. 


754496—48——30 
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Because of the short time which remains before the provisions of the Executive 
Order will be effective, your early consideration of this matter will be greatly 
appreciated. 


In decision of December 20, 1946, B—62569, 26 Comp. Gen. 431, to the 
President, United States Civil Service Commission, with respect to the 
effect of Executive Order No. 9810 dated December 12, 1946, upon the 
rights of employees—administratively required to perform duty dur- 
ing the half day on December 24, 1946, when other employees are ex- 
cused from duty—to the payment of holiday pay as prescribed by 
section 302 of the Federal Employees Pay Act of 1945, as amended by 
section 11 of the Federal Employees Pay Act of 1946, 60 Stat. 218, it 
was stated : 


Executive Order No. 9810, quoted in your letter, expressly provides that the 
various executive departments, independent establishments, and other govern- 
mental agencies in the District of Columbia “shall be closed one-half day on 
Tuesday, December 24, 1946,” and further provides, in effect, that all employees 
in the field service, as well as those in the District of Columbia—excepting 
such employees as administratively may be required to work or whose absence 
would be inconsistent with existing law—shall be excused from duty for one- 
half day on December 24, 1946. That is the usual form of such Executive orders 
and consistently has been recognized as constituting the particular days, or por- 
tions of days, so designated as holidays or half-holidays, as the case may be, within 
the meaning of the term “holiday,” as used in various Federal statutes. See 8 
Comp. Dec. 182; 20 Comp. Gen. 411, 414. Compare 25 Comp. Gen. 254. 

In the absence of a clear indication on the part of the Congress to the contrary 
it reasonably may be assumed that the term “holiday” as used in section 302 
of the Federal Employees Pay Act of 1945, as amended, supra, is to be given the 
meaning usually and normally ascribed thereto in the interpretation of Federal 
statutes generally. Hence, I have to advise that, so far as concerns Federal 
employees, the effect, as well as the apparent purpose, of said Executive Order 
No. 9810 is to declare a half-holiday on December 24, 1946. Consequently, such 
employees as are required to perform duty on that half-day—either by adminis- 
trative direction or statutory requirement—if otherwise within the purview 
of section 302 of the Federal Employees Pay Act of 1945, as amended, are, as 
therein provided, entitled to holiday compensation for such duty. Accordingly, 
question (1) is answered in the affirmative. 


In the light of the statements contained in that portion of the said 
decision to the President, Civil Service Commission, quoted above, 
the question presented in the penultimate paragraph of your letter, 
supra, is answered in the affirmative. The Civilian Personnel Circulars 
referred to in your letter authorize the payment of premium rates to 
wage board employees for “holiday” work. Hence, so far as con- 
cerns wage-board employees who are required to work the half day of 
December 24, 1946, they likewise would be entitled to the premium 
rates of compensation as administratively fixed, for duty during the 
half day on December 24, 1946, when other employees are excused under 
the terms of Executive Order No. 9810. 
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(B-57360) 


RENTAL ALLOWANCE—OFFICERS WITHOUT DEPENDENTS—FIELD 
DUTY 


On and after January 1, 1947, officers without dependents stationed in the United 
States need no longer be regarded, necessarily, as continuing on “field duty” 
within the meaning of the prohibition in section 6 of the Pay Readjustment 
Act of 1942, as amended, against the payment of rental allowance to officers, 
having no dependents, while on field duty. Compare 22 Comp. Gen. 420. 

For the time being, this office will not question determinations, not otherwise 
shown to be unreasonable, by the Secretary of the Navy or the Secretary of 
War, as the case may be, as to whether or not officers without dependents are 
on “field duty” within the meaning of the prohibition in section 6 of the Pay 
Readjustment Act of 1942, as amended, against the payment of rental allow- 
ance to officers, having no dependents, while on field duty, when such duty is 
with troops outside the United States, other than in occupied enemy territory 
wherein duty with occupation troops clearly is field duty within the purview 
of said prohibition. 


Assistant Comptroller General Yates to the Secretary of the Navy, December 
26, 1946: 


Reference is made to your letter of April 9, 1946, as follows: 


There is forwarded herewith a letter from Lieutenant Colonel Edward M. Staab, 
Jr., USMC (05663), dated October 25, 1945, with accompanying endorsements, 
requesting that certification be made to the effect that adequate public quarters 
were not furnished him since October 17, 1945, under the conditions stated in 
such letter, and that he either be assigned adequate quarters or be paid rental 
allowance in lieu thereof until such time as adequate public quarters may be 
assigned for his occupancy. 

In your decision to the Secretary of the Navy, dated October 30, 1942 (22 Comp. 
Gen. 420), it was held (syllabi), as follows: 

“The question as to what duty by officers in the armed forces is or is not ‘field 
duty’ within the meaning of section 6 of the acts of June 10, 1922, as amended, 
and June 16, 1942, respectively, prohibiting the payment of rental allowance to 
officers, having no dependents, while on fleld duty, is for determination by this 
office as a question pertaining to the correct application of appropriated moneys. 

“All duty of officers with troops from and after December 7, 1941, whether 
within or without the United States, will be considered and treated as ‘field duty’ 
within the meaning of sections 6 of the acts of June 10, 1922, as amended, and 
June 16, 1942, respectively, prohibiting the payment of rental allowance to officers, 
having no dependents, while on field duty.” 

Under this decision an officer, without dependents, on duty with troops from 
and after December 7, 1941, either within or without the United States, is con- 
sidered and treated as on field duty within the meaning of section 6 of the Pay 
Readjustment Act of 1942, as amended (37 U. S. Code 106), which prohibits the 
payment of rental allowance to officers, without dependents, while on field duty. 
In the text of the cited decision it is stated: 

“Prima facie all duty with troops, whether within or without the United 
States during this global war is field duty. Obviously, when attacks have been 
made by enemy vessels not only adjacent to but actually on the coasts of the 
United States, when enemy vessels have landed saboteurs in the United States, 
the proper defense of all commands of troops in the United States requires that 
the commanding officer shall have authority to control and direct the conduct 
and actions of all persons under his authority for the protection of the command. 
When he has that authority the command, and all members thereof, are on 
field duty or duty in the field.” 

In view of the actual cessation of hostilities and the fact that the conditions 
relied upon in reaching the decision of October 30, 1942, no longer exist, the 
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Navy Department requests that the rule prescribed in said decision, as stated in 
the second paragraph of the syllabi, be held and considered to be no longer 
effective from and after April 1, 1945, or such other date as you may determine 
to be appropriate in the light of all the facts and circumstances disclosed. 

In this connection the Navy Department is cognizant of the fact that Lieu- 
tenant Colonel Staab’s commanding officer is. without authority to comply with 
his request for certification that adequate public quarters were not furnished 
this officer since October 17, 1945. However, in the event the rule prescribed in 
22 Comp. Gen. 420, is held to be no longer effective, the commanding officer may 
then certify that public quarters assigned to Lieutenant Colonel Staab are not 
occupied because of being inadequate for his occupancy, if such be the fact, 
and he would thereafter be entitled to payment of rental allowance as an officer 
with [out] dependents. 


The act of March 6, 1943, 57 Stat. 13, provides: 


That the fourth paragraph of section 6 of the Pay Readjustment Act of 1942, 
approved June 16, 1942, is hereby amended to read as follows: 

“No rental allowance shall accrue to an officer having no dependents while 
he is on field duty unless his commanding officer certifies that he was necessarily 
required to procure quarters at his own expense, or while on sea duty, except 
for temporary periods of sea duty not exceeding three months, nor shall any 
rental allowance accrue to an officer with or without dependents who is assigned 
quarters at his permanent station unless a competent superior authority of the 
service concerned certifies that such quarters are not occupied because of being 
inadequate for the occupancy of the officer and his dependents, if any, and 
such certifications shall be conclusive: Provided, That an officer although fur- 
nished with quarters shall be entitled to rental allowance as authorized in this 
section if by reason of orders of competent authority his dependents are prevented 
from occupying such quarters.” 

Section 6 of the act of June 10, 1922, 42 Stat. 628, as amended by 
the act of May 31, 1924, 43 Stat. 250, provided that “No rental allow- 
ance shall accrue to an officer having no dependents while he is on 
field or sea duty.” Such language was repeated in section 6 of the 
Pay Readjustment Act of 1942, and governed the payment of rental 
allowance in such cases prior to the amendment of March 6, 1943, 
supra. Under that amendment, the question of whether or not an 
officer is on field duty has lost much of its importance, an officer without 
dependents being entitled to rental allowance thereunder even though 
he is on field duty, if he is necessarily required to procure quarters 
at his own expense. However, if on field duty, he may not be regarded 
as necessarily required to procure quarters at his own expense if shelter 
be provided or quarters be assigned, irrespective of any question of 
adequacy, and, hence, the question of field duty remains material in 
cases where an officer may decline to occupy quarters determined to be 
“inadequate.” 

“Field duty” as used in the 1922 statute was defined in Executive 
Order 4063, August 13, 1924, as follows: 


The term “field duty” shall be construed to mean service, under orders, with 
“roops operating against an enemy, actual or potential. 
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The same term in the 1942 statute was defined in almost identical 
language in Executive Order 9255, October 13, 1942, as follows: 

The term “field duty” shall mean service, under orders, with troops operating 
against an enemy, actual or potential. 

Whether duty at a particular place and at a particular time is or is 
not “field duty” is not dependent upon the existence or nonexistence 
of a technical state of war. That there might be “field duty,” as 
defined in Executive Order 4063, supra, without any declaration of 
war, see 7 Comp. Gen. 205, and cases therein cited. Also, that there 
might be “field duty” within the meaning of the act of June 10, 1922, 
supra, subsequent to a formal declaration that war had ended, see 
Stewart v. United States, 70 C. Cls. 540. 

The field duty status of troops mobilized for actual warfare does 
not cease immediately, of course, upon the termination of active hos- 
tilities but reasonably is to be regarded as continuing substantially 
through the following period of uncertainty and pacification and the 
shifting and demobilization of the emergency forces placed in the field 
incident to such warfare, depending more or less on the place and 
circumstances of the service. 

The decision of this office, 22 Comp. Gen. 420, cited in your letter, 
was rendered prior to the said amendment of March 6, 1943, and during 
a time of actual hostilities with enemy nations, The conditions of 
actual warfare referred to in the decision as affecting troops within, 
as well as without, the United States no longer exist and the return 
and demobilization of the emergency forces now has reached a point 
where I believe it reasonably may be agreed that, beginning January 
1, 1947, officers stationed in the United States need no longer be re- 
garded, necessarily, as continuing on field duty, within the meaning 
of the rental allowance statute. 

It does not follow, however, that there will be no field duty outside 
the United States after that date. Duty with occupation troops in 
Germany and Japan and other occupied enemy territory appears 
properly to be regarded as continuing to be field duty. See Stewart 
v. United States, supra, in which it was held that an officer of the 
Army on duty in Germany with the Army of Occupation in 1922 and 
1923 was on field duty. 

As to troops on duty outside of the United States, except in such 
occupied enemy territory, it is realized that conditions will vary and 
that while duty at some stations will not differ essentially in that 
respect from duty in the United States, there may be areas where the 
conditions of duty will more nearly approximate those in occupied 
enemy territory. The Navy Department—or the War Department, 
in the case of Army personnel—in possession of immediate informa- 
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tion as to the actual conditions of service at such stations and in such 
areas, will be in a position to make an appropriate administrative 
determination whether the duty should any longer be considered field 
duty. As to each of such stations and areas, this office, at least for the 
time being, would not be required to question determinations by the 
head of the department concerned, not otherwise shown to be un- 
reasonable, as to whether or not officers serving there with troops are 
on field duty. 
The matter presented is answered accordingly. 





(B-62132) 


PROCUREMENT OF PERSONAL, ETC., SERVICES BY CONTRACT—DELE- 
GATION OF AUTHORITY; APPLICABILITY OF MAXIMUM COMPENSA- 
TION LIMITATION OF ACT OF AUGUST 2, 1946 


Under section 12 of the administrative expense statute of August 2, 1946, 
authorizing the head of any department to delegate to subordinates the 
power “pertaining to the employment * * * of personnel,” the head 
of a department may, in general, delegate the authority vested in him by 
section 15 of the act respecting the employment by contract of the temporary 
or intermittent services of experts or consultants or organizations thereof, 
including stenographic reporting services, provided such delegation be not 
precluded by the appropriation or other act authorizing the procurement of 
such services. 

The per diem equivalent of the “highest rate payable under the Classification 
Act” prescribed by section 15 of the administrative expense statute of 
August 2, 1946, as the maximum compensation rate which may be paid 
for the otherwise authorized personal services of experts or consultants 
procured by contract is not limited to the highest rate payable under the 
Classification Act for similar services but may be the maximum rate pre- 
scribed by said act (at present, $38.46 per day). 

A contract for stenographie reporting services awarded in accordance with the 
advertising for bids requirements of section 3709, Revised Statutes, pursuant 
to section 15 of the administrative expense statute of August 2, 1946, not 
being one for the personal services of an individual selected on the basis 
of ability and qualifications but one for the furnishing of a completed 
product, is to be regarded as a contract for the performance of nonpersonal 
services as to which the maximum compensation limitation prescribed by 
said section 15 with respect to otherwise authorized personal services pro- 
cured by contract does not apply. 


Comptroller General Warren to the Federal Security Administrator, December 
27, 1946: 


There has been considered your letter of November 26, 1946, as 
follows: 


Section 15 of the Act of August 2, 1946 (Public Law 600, 79th Congress) pro- 
vides that the head of any department, when authorized in an appropriation or 
other law, may procure the temporary services of experts or consultants or 
organizations thereof, including stenographic reporting services, by contract, 
and in such cases the services are to be without regard to the civil service and 
classification laws and, except in the case of stenographic reporting services 
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by organizations, without regard to section 3709 of the Revised Statutes. The 
exemption from the classification laws, however, is limited so that in the case 
of agencies subject to the Classification Act the rates paid for the services may 
not be in excess of the per diem equivalent of the highest rate payable under the 
Classification Act, unless other rates are specifically provided in the appropria- 
tion or other law. 

We are now in the process of drafting language for our 1948 appropriation 
act. Much of the language previously included in our appropriations has had 
to be changed as a result of the enactment of Public Law 600. Several questions 
involving the meaning of some of the provisions of this new law have arisen in 
the course of our drafting and your decision on these questions is desired. Any 
clarifying language included in our appropriation as a means of avoiding these 
questions might, on the one hand, be subject to elimination on a point of order 
or, on the other hand, prove to be unnecessary; and it is our understanding that 
the inclusion of unnecessary language in appropriations is contrary to one 
of the purposes of Public Law 600—to eliminate much of the language which has 
previously appeared in the-annual appropriation acts. 

Section 12 of Public Law 600 provides, among other things, that the head of 
a department may delegate to subordinate officials the power vested in him 
by law to take final action on “matters pertaining to the employment, direction, 
and general administration of personnel under his department.” It is our belief 
that the procurement of temporary services by contract is such a matter; and 
the Report of the Senate Committee (Report No. 1636, 79th Congress, 2d Session) 
lends support to this belief in its statement on the purpose of section 12. The 
pertinent part of the Report reads as follows: 

“In view of the size to which the Government establishment has grown, 
delegation of authority respecting appointment, direction and general administra- 
tion of personnel is believed to be desirable and necessary in the interest of 
rapid and efficient administration.” 

However, the applicability of that section to the authority dealt with in section 
15 is not completely free from doubt. The first question as to which your decision 
is desired, is therefore, whether the authority which may be granted pursuant 
to section 15 is delegable pursuant to section 12. 

The second question concerns the limitation which restricts the rate payable 
for services procured pursuant to section 15 to a rate not in excess of the per 
diem equivalent of the highest rate payable under the Classification Act. 
Though we have assumed that the “highest rate” means $38.46 per day and not 
merely the highest rate payable for similar work under the Classification Act— 
so that we do not have to try to determine in each case what salary the expert 
would get if he were a civil service employee—we are at a loss to discover how 
to apply this limitation to a stenographic reporter who charges so much per 
page. We should appreciate your decision, therefore, (a) as to whether the 
assumption made is correct, and (b) whether the limitation in question is appli- 
cable to services performed by an individual and paid for either on a per page 
basis alone or on a per diem plus a per page basis. 


Sections 12 and 15 of Public Law 600, approved August 2, 1946, 60 
Stat. 809 and 810, provide: 


Sec. 12. The head of any department may delegate to subordinate officials (1) 
the power vested in him by law to take final action on matters pertaining to the 
employment, direction, and general administration of personnel under his depart- 
ment; (2) the authority vested in him by section 3683 of the Revised Statutes 
(31 U. 8. C. 675) to direct the purchase of articles from contingent funds; and 
(3) the authority vested in him by section 3828, Revised Statutes (44 U. S. C. 
$24), to one the pynietion of aren tipembente, notices or arena 
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other Act, may procure the temporary (not in excess of one year) or intermittent 
services of experts or consultants or organizations thereof, including steno- 
graphic reporting services, by contract, and in such cases such service shall be 
without regard to the civil-service and classification laws (but as to agencies 
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subject to the Classification Act at rates not in excess of the per diem equivalent 
of the highest rate payable under the Classification Act, unless other rates are 
specifically provided in the appropriation or other law) and, except, in the case 
of stenographic reporting services by organizations, without regard to section 
3709, Revised Statutes, as amended by this Act. 

It should be noted that the application of the provisions of section 
15, supra, is dependent upon the existence of an authorization in an 
appropriation or other act. Unless limited by such authorization or 
otherwise, it may be stated, generally, that when such authorization 
is given, the authority of the head of a department to procure by con- 
tract the temporary or intermittent services of experts or consultants 
or organizations thereof including stenographic reporting services 
essentially is a power pertaining to the employment of personnel 
within the meaning of section 12, supra, which ordinarily could be 
delegated by the head of a department to one or more subordinate 
officials under authority contained in that section. Your first question 
is answered accordingly. 

There is nothing in the wording of section 15, or in its legislative 
history, which would warrant a conclusion that the highest rate pay- 
able for the services covered by that section is limited to the highest 
rate payable for similar services under the Classification Act. There- 
fore, part (a) of your second question is answered in the affirmative. 
However, it should be noted that, for reasons stated in the answer to 
part (b) of your second question, this limitation is not applicable to 
contracts for stenographic reporting services. 

Under section 15 of Public Law 600 a contract for stenographic re- 
porting services may be obtained only after the solicitation of com- 
petitive bids pursuant to the requirements of section 3709, Revised 
Statutes, the contract to be awarded to the lowest qualified bidder. A 
contract so awarded although essentially a contract for the employ- 
ment of personnel within the meaning of section 12, supra, is not a 
contract for the personal services of an individual selected by the Gov- 
ernment on the basis of ability and qualifications but is a contract for 
the furnishing of a completed product, i. e., a transcript of testimony, 
etc. See 6 Comp. Gen. 430. 

It was held in decision of September 12, 1946, B-60354, 26 Comp. 
Gen. 188 (quoting from the syllabus) : 

The maximum compensation limitation prescribed by section 15 of the admin- 
istrative expense act of August 2, 1946, providing for the procurement of other- 
wise authorized personal services by contract, is not for application in the case 
of firms or organizations when the service contracted for clearly is of nonpersonal 
nature, but, rather, is for application exclusively to the type of individual services 
of a purely personal nature contemplated by the Classification Act. 

That holding is applicable to a contract for stenographic reporting 
services awarded in accordance with the procedure required by section 
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8709, Revised Statutes, which, as previously stated, is not a contract 
for personal services but, rather, one for the performance of a service 
nonpersonal in nature. Part (b) of your second question is answered 
in the negative. 





(B-61309) 


PAY—RETIRED—PUBLIC HEALTH SERVICE COMMISSIONED OFFICERS 
RETIRED FOR FAILURE TO QUALIFY FOR PROMOTION—EFFECT OF 
SERVICE PRIOR TO NOVEMBER 12, 1918 


A Public Health Service officer who is retired pursuant to section 210 (c) (2) 
of the Public Health Service Act for failure to qualify for promotion, and 
who had served “as a member of the military or navalforces * * * prior 
to November 12, 1918,” within the meaning of section 15 of the Pay Re- 
adjustment Act of 1942, is entitled to retired pay computed at the rate of 75 
percent of his active-duty pay as provided by said section 15 for retired officers 
who had so served, and is not limited to the lesser retired pay rate prescribed 
by said section 210 (c) (2) for officers retired pursuant thereto, 


Assistant Comptroller General Yates to the Federal Security Administrator, 
December 30, 1946: 


There has been considered your letter of October 10, 1946, as follows: 


I have the honor to submit for your consideration the following question with 
reference to the retirement of an officer commissioned in the Regular Corps of 
the Public Health Service: 

Section 210 (c) (2) of the Public Health Service Act (58 Stat. 682) provides 
as follows: 

“(c) When a commissioned officer in the Regular Corps is found, after exami- 
nation, to be not qualified for promotion for reasons other than physical disability 
incurred in line of duty— 

* * * * * 2 * 


“(2) If in the full or senior grade he shall be reported as not in line of pro- 
motion, or shall be retired and paid at the rate of 2%4 per centum for each com- 
plete year of active commissioned service in the Service, but in no case to exceed 
60 per centum of his active duty pay at the time he is retired.” 

Section 15 of the Pay Readjustment Act (56 Stat. 359) provides in pertinent part 
as follows: 

“The retired pay of any officer of any of the services mentioned in the title of 
this Act who served in any capacity as a member of the military or naval forces 
of the United States prior to November 12, 1918, hereafter retired under any pro- 
vision of law, shall, unless such officer is entitled to retired pay of a higher grade, 
be 75 per centum of his active duty pay at the time of his retirement.” 

The officer in question, being in the full grade and having failed an examination 
for promotion, is to be retired, effective November 1, 1946, under the above quoted 
section of the Public Health Service Act. His record discloses that he served in 
the military forces of the United States prior to November 12, 1918. 

Is the officer entitled to the rate of retired pay authorized by (1) section 210 (c) 
(2) # the Public Health Service Act, or by (2) section 15 of the Pay Readjustment 
Act 

Your advice on this question is respectfully requested. 


The Pay Readjustment Act of 1942, approved June 16, 1942, 56 Stat. 
359, is entitled “AN ACT TO readjust the pay and allowances of per- 
sonnel of the Army, Navy, Marine Corps, Coast Guard, Coast and 
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Geodetic Survey, and Public Health Service.” Therefore, the provi- 
sions of the fourth paragraph of section 15 of that act (56 Stat. 367, 
368), quoted in your letter above, must be applied in computing the 
retired pay of commissioned officers of the Public Health Service who 
otherwise come within such provisions and who are not barred by any 
other law from benefiting by such provisions. 

That part of section 210 (c) of the Public Health Service Act 
(approved July 1, 1944), 58 Stat. 688, quoted in your letter, is substan- 
tially identical—for purposes of analysis in connection with your pres- 
ent question—with a comparable part of section 9 (c) of the act of 
April 9, 1930, 46 Stat. 151, 152, 42 U.S. C..37 (c), whiuh it superseded ; 
the entire act of April 9, 1930, having been repealed by section 611 of 
the said act of July 1, 1944, 58 Stat. 714,719. While section 9 (c) of 
the 1930 act provided for placing officers on “waiting orders” and 
section 210 (c) of the 1944 act provides that they shall be “retired,” 
such difference in phraseology is not material in view of the prior long- 
standing administrative practice of accomplishing the “retirement” of 
commissioned officers of the Public Health Service by placing such 
officers on permanent “waiting orders” (see B-59714, October 11, 1946, 
26 Comp. Gen. 254), and in view of the provision in paragraph 70 of 
the Public Health Service Regulations of 1931 (revoked by Executive 
Order No. 9655, dated November 14, 1945) that, “Permanent ‘waiting 
orders’ as used in these regulations corresponds to ‘retirement’ for 
officers of the United States Army.” Also, the legislative history of 
the act of July 1, 1944, supra, indicates that the Congressional Com- 
mittees which considered the bill that became the said act did not con- 
sider that the provisions of the said section 210 (c) were materially 
different from those of section 9 (c) of the act of April 9, 1930. Hence, 
it is seen that the statutory provisions for the retirement of Public 
Health Service officers of the full or senior grade (surgeon or senior 
surgeon) who, upon examination, are found to be not qualified for 
promotion for reasons other than physical disability incurred in line 
of duty, were substantially the same before and after enactment of the 
Pay Readjustment Act of 1942. 

It must be presumed that when the Congress passed the Pay Read- 
justment Act of 1942 it knew of the preexisting law which limited the 
retired pay of certain Public Health Service officers (those placed on 
waiting orders under section 9 (c) (8) of the act of April 9, 1930) to 
60 percent of their active duty pay. The plain language of paragraph 
4, section 15, of the said 1942 act indicates that the Congress intended 
to make such a limitation inapplicable to the case of any officer “who 
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served in any capacity as a member of the military or naval forces of 
the United States prior to November 12, 1918, hereafter retired under 
any provision of law,” and to substitute the rate of 75 per centum. (of 
his active duty pay at the time of his retirment) for any lower per- 
centage rate prescribed for use in computing the retired pay of officers, 
otherwise similarly situated, who did not have such service prior to 
November 12, 1918. 

It is understood from your submission that there is no doubt the 
officer involved in your question served in some capacity “as a member 
of the military or naval forces of the United States prior to November 
12, 1918,” within the meaning of paragraph 4 of section 15 of the Pay 
Readjustment Act of 1942. See 24 Comp. Gen. 809, Accordingly, 
based on that understanding, I have to advise that he is entitled to have 
his retired pay computed at the rate prescribed in the said paragraph 4. 





(B-61170) 


RENTAL ALLOWANCE—NAVY OFFICERS—TEMPORARY SEA DUTY 


A Navy officer, without dependents, who was on temporary sea duty, as admin- 
istratively defined for additional pay purposes under section 2 of the Pay 
Readjustment Act of 1942, for a period of more than three months including 
a short period of temporary duty ashore, must be regarded as on “sea duty” 
for the entire period within the meaning of the prohibition in section 6 of 
said act, as amended, against payment of rental allowance to officers, having 
no dependents, while on sea duty except for temporary periods not exceeding 
three months, and the officer is not entitled to rental allowance for all or 
any portion of the period. Compare 22 Comp. Gen. 467. 


Assistant Comptroller General Yates to the Secretary of the Navy, January 
3, 1947: 

There has been considered your letter of October 3, 1946, file 
JAG: IL: WJG: mh 00-Bankhead, Alexander J. L16-7, requesting de- 
cision on certain questions relative to the right of Lieutenant Com- 
mander Alexander J. Bankhead, Medical Corps, United States Navy, 
to rental allowance, as for an officer having no dependents, during the 
period April 3 to August 5, 1946, under the circumstances hereinafter 
set forth, 

It appears that Lieutenant Commander Bankhead, who was at- 
tached to the Bureau of Medicine and Surgery, Washington, D. C., 
was directed by Bureau of Naval Personnel orders dated February 28, 
1946, to report to the Commander, Joint Task Force One, Washing- 
ton, D. C., for temporary duty in connection with Crossroads Opera- 
tions and thence to proceed to such places within and without the con- 
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tinental limits of the United States as the Commander, Joint Task 
Force One, might direct. Upon completion of such temporary assign- 
ment he was to resume his regular duties. 

The officer reported, as directed by such orders, on March 5, 1946, 
and under date of March 19, 1946, the Commander, Joint Task Force 
One, directed him to proceed to San Francisco, California, for duty 
(temporary) and, upon completion thereof, to report to the Com- 
manding Officer, U. S. S. Haven, for duty (temporary) in connection 
with Damage Control Safety for Project Crossroads. He reported 
to the Commanding Officer of the U. S. S. Haven on April 3, 1946. 

During the period April 5 to May 25, 1946, while still assigned to 
the U. S. S. Haven, he performed temporary duty on board target 
vessels at San Diego (April 5 to May 6) and temporary duty ashore 
at San Francisco (May 7 to May 25), returning aboard the U. S. S. 
Haven on May 25, 1946, where he remained until August 5, 1946. It 
is reported that during the entire period in question no public quarters 
were available for assignment to the officer at his designated post 
of duty, Washington, D, C. 

Based on the foregoing statement of facts the following questions 
are presented for decision : 

(1) Is the officer considered attached to the U. S. S. Haven for the entire 
period from 3 April to 5 August 1946? 

(2) If the answer to question (1) is in the affirmative, is he entitled to rental 
allowance as for an officer without dependents for any portion of that period? 

(3) If the answer to question (2) is in the affirmative, for what portion of 
the period is he entitled to sea pay? 

The fourth paragraph of section 6 of the Pay Readjustment Act of 
1942, as amended by the act of March 6, 1943, 57 Stat. 13, and the fifth 
paragraph thereof (56 Stat. 361, 362) provide: 


No rental allowance shall accrue to an officer having no dependents * * * 


while on sea duty except for temporary periods of sea duty not exceeding three 
months * * *, 


Regulations in execution of the provisions of this section shall be made by the 
President and shall, whenever practicable, in his judgment, be uniform fér all 
of the services concerned, including adjunct forces thereof. 

In letter of May 30, 1945 (Navy Department Bulletin, January to 
June, 1945, page 68), the Secretary of the Navy, under the authority 
vested in him by section 2 of the Pay Readjustment Act of 1942, 56 
Stat. 360, defined sea duty as being, inter alia, service performed in a 
vessel pursuant to orders issued by competent authority, including 
periods of temporary additional duty in such vessel even though the 
primary duty is shore duty, and service while still attached to a ves- 
sel for not exceeding thirty consecutive days when on temporary ad- 
ditional duty ashore. Such letter further provides that personnel 
ordered to sea duty as defined therein shall be entitled to the per- 
centage increase in pay for sea duty from the date of reporting to and 
including the date of detachment stated in the orders. The President, 
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also, has defined the term “sea duty” in regulations issued pursuant 
to the provisions of section 6 of the Pay Readjustment Act of 1942, 
supra (see Executive Order No. 9255, dated October 13, 1942). 

In decision of November 14, 1942, 22 Comp. Gen. 467, it was held 
that, in the absence of a clear expression of the will of the Congress 
in the matter, this office would not be warranted in assuming a legis- 
lative intent to create the anomaly of regarding an officer as on sea 
duty for the purposes of section 2 of the act, but as not on sea duty 
for the purposes of section 6 thereof. The Navy Department subse- 
quently secured legislation to overcome the effect of that decision, but 
only to the extent of authorizing the existence of such a dual status 
when the officer was on sea duty for temporary periods of not exceed- 
ing three months. See the act of March 6, 1943, 57 Stat. 13, and the 
legislative history thereof. Thus, since the effect of the decision of 
November 14, 1942, supra, was brought to the attention of the Congress 
and exception was made only to the extent noted above, it would appear 
that the rule laid down in said decision, and uniformly applied there- 
after, properly reflects the legislative intent in the matter. There has 
not been overlooked in this connection the recent opinion of the Court 
of Claims of the United States in the case of Schuh v. United States, 
C. Cls. No. 46381. 

Since it would apear that Lieutenant Commander Bankhead, who, 
it is indicated, has no dependents, was in a sea duty status from April 3 
to August 5, 1946—a period in excess of three months—the payment 
of rental allowance to him for all or any portion of such period is 
precluded. 22 Comp. Gen. 467, supra. Accordingly, the first ques- 
tion presented is answered in the affirmative, and the second is an- 
swered in the negative, leaving it unnecessary to answer the third 
question. 


(B-62218) 


COMPENSATION—POSTAL SERVICE—INITIAL RATE UPON APPOINT- 
MENT OF SUBSTITUTE EMPLOYEES AS REGULAR 


A substitute employee in the Postal Service prior to July 1, 1945, who is appointed 
as a regular after that date in a different branch of the service is not 
entitled to the benefits of section 1 of the act of March 6, 1946, authorizing 
substitute employees in the service prior to July 1, 1945, upon appointment 
to regular positions, to be placed in the salary grade to which they would 
have progressed had their original appointments been made to a regular 
position of grade 1, plus four grades, but is restricted to the “salary grade 
corresponding to the salary as a substitute,” as provided by the Postal Service 
pay statute of July 6, 1945. 


Comptroller General Warren to the Postmaster General, January 3, 1947: 
I have your letter of November 25, 1946, reference 15, as follows: 
The act of March 6, 1946, Public Law 317, provides in part, “That, upon appoint- 


ment to a regular position in the Postal Service, any employee who was a sub- 
stitute in the Postal Service prior to July 1, 1945, shall receive credit for actual 
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substitute service * * * Upon the appointment of any such employee to a 
regular position, he shall be placed in the salary grade to which he would have 
progressed had his original appointment been made to a regular position of 
Grade 1 plus four grades, and the progression’ shall be computed on the basis of 
years of substitute service as herein provided.” 

Upon the promotion of a substitute post office clerk to a regular position may 
he be given credit for an additional four grades if he was a substitute on June 
30, 1945, notwithstanding that such substitute status may have been in a different 
branch of the service? 

As an example, John Doe was a substitute in the Railway Mail Service from 
November 1, 1941, to September 30, 1946, including time served with the armed 
forces. Mr. Doe requested and received a transfer to the position of substitute 
clerk in the post office at Brooklyn, New York, effective October 1, 1946. It is 
expected that he will be promoted to a regular position in that post office in the 
near future. The question is raised as to whether the employment of Mr. Doe 
as a substitute in the Railway Mail Service meets the requirements of Public 
Law 317 with respect to his receiving credit for an additional four grades upon 
his promotion to a regular position. 


In the Postal Employees’ Pay Act, approved July 6, 1945, Public 
Law 134, it was provided generally— 


* * * ‘That when a substitute employee is appointed to a regular position, 
such employee shall be assigned to a salary grade corresponding to the salary 
as a substitute. * * * 


See sections 12 (f), 13 (e), and 16 (1) of said act, 59 Stat. 445, 446, 
453. Also. it was provided generally in the same sections of the 
statute that a promotion between substitute grades should follow 
2,024 hours’ satisfactory service in each grade. The hourly rates for 
substitutes in the various classifications when multiplied by 2,024 (the 
number of hours’ service required for promotion) approximate the 
annual salary rates for the corresponding numbered grades in the regu- 
lar service of the same classification, which indicates that the service 
to be counted for assignment to the regular grades was limited to the 
same classification of employment. 

Section 1 of the act of March 6, 1946, Public Law 317, 60 Stat. 35, 
provides: 


That, upon appointment to a regular position in the postal service, any 
employee who was a substitute in the postal service prior to July 1, 1945, shall 
receive credit for actual substitute service, including time served as a special- 
delivery messenger, performed prior to July 1, 1945, computed on the basis of 
one year for each unit of two thousand four hundred and forty-eight hours, but 
such credit shall not exceed four years. The credit thus computed shal! be added 
to credit for actual substitute service, including time served as a special-delivery 
messenger, performed on and after July 1, 1945, computed on the basis of one 
year for each unit of two thousand and twenty-four hours, but credit for service 
performed on and after July 1, 1945, shall not exceed one year for each period 
of twelve months. Upon the appointment of any such employee to a regular 
position he shall be placed in the salary grade to which he would have progressed 
had his original appointment been made to a regular position of grade 1, plus 
four grades, and the progression shall be computed on the basis of years of 
substitute service as herein provided. Any fractional part of a year’s substitute 
service performed prior to July 1, 1945, and on and after that date, shall be 
included with regular service in determining eligibility for promotion to a higher 
grade following appointment to a regular position: Provided, That no substitute 
shall be appointed to a higher grade of a regular position than the highest grade 
to which employees may progress through annual promotions: Provided further, 
That upon appointment of a substitute employee to a regular position he shall 
not be placed in or promoted to a grade higher than the grade to which he would 
have progressed, including benefits authorized by section 23 of Public Law 134, 
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approved July 6, 1945, had his original appointment been to a regular position 
of grade 1: And provided further, That employees shall not be allowed credit 
for service performed under temporary or war-service appointments except when 
such service is continuous to the date of appointment as a classified substitute 
or regular employee. 


In 26 Comp. Gen. 51, it was held, quoting from the syllabus: 


Postal Service employees who transfer either to or from the Rural Delivery 
Service may not count service in the positions from which transferred toward 
the “one year’s satisfactory service in each grade” required for automatic 
promotion purposes under the Postal Service pay statute of July 6, 1945. 
Also, in 23 Comp. Gen. 920, it was held (quoting the second paragraph 
of the syllabus) : 

Since no substitute postal employees of any class are assigned to duty as 
substitute railway postal clerks in the Railway Mail Service under the dual 
service provisions of 39 U. 8. Code 136, or otherwise, where a substitute post 
office clerk is transferred to a position as substitute clerk in the Railway Mail 
Service (39 U. S. Code 611), the provisions of the act of March 24, 1944, with 
respect to the counting of prior substitute service for compensation increase 
purposes do not constitute authority to credit service in the former position 


for the purpose of fixing the compensation rate in the Railway Mail Service. 
23 Comp. Gen. 766, amplified. 


See, also, 7 Comp. Gen. 295. 


It thus is apparent that prior to the passage of the act of March 6, 
1946, the statutes required generally that advancement in the Postal 
Service should be based upon satisfactory service in the particular 
classification or branch of the Postal Service in which the employee 
currently was employed, and I find no indication of intention on the 
part of the Congress, either express or implied, in the language found 
in the act of March 6, 1946, supra, to make any change in that respect 
except as therein specifically provided by authorizing credit for 
special-delivery service. It would seem that the principal objective 
of section 1 of the act of March 6, 1946, was to clarify the require- 
ments with respect to the number of hours’ service required of sub- 
stitute employees before and after July 1, 1945, to establish their 
right to credit for one or more years’ satisfactory service as substitutes 
for advancement purposes and not to enlarge the classes of service 
which could be counted for such purposes. 

As the provision authorizing—upon appointment to a regular posi- 
tion—an employee to be placed in the grade to which he would have 
progressed had he been appointed to grade 1, plus four grades, is 
applicable to “any such employee,” that is, an employee who is entitled 
to count substitute service prior to July 1, 1945, it would seem to 
follow that if not entitled to credit for substitute service rendered 
prior to that date in the same branch of the service, he would not be 
entitled to the four-grade advancement upon appointment to a regular 
position but would be restricted to “salary grade corresponding to 
the salary as a substitute.” 

The question presented is answered accordingly. 
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(B-61757) 


FEDERAL TORT CLAIMS ACT—EFFECT ON PRIOR CLAIMS SETTLEMENT 
AUTHORITY; NECESSITY FOR SPECIFIC APPROPRIATION FOR PAY- 
MENT OF CLAIMS 


In view of the provisions of section 424 of the Federal Tort Claims Act repealing 
all statutory provisions for the administrative settlement of claims on ac- 
count of damage to property, etc., caused by the negligence of Government 
employees, but excepting provisions pertaining to non-negligence claims, the 
provision in 22 U. 8. Code 277e respecting the settlement of property damage 
claims arising out of the operations of the United States Section, Interna- 
tional Boundary and Water Commission, United States and Mexico, no 
longer constitutes authority to settle negligence claims, but the authority to 
settle non-negligence claims is not affected; and the latter class of claims 
may continue to be paid from general project appropriations. 

Since a statutory authorization of appropriations does not constitute an appro- 
priation or expand the availability of appropriations thereafter made in the 
absence of specific provisions to indicate such a purpose, it will be necessary— 
in view of the provisions of section 403 (c) of the Federal Tort Claims Act 
for payment of property damage and personal injury or death claims, based 
on Government employees’ negligence, from appropriations to be made there- 
for (which appropriations are thereby authorized)—that appropriations for 
the United States Section, International Boundary and Water Commission, 
United States and Mexico, for the fiscal year 1948, and thereafter, specially 
provide for the payment of claims under said act. 


Comptroller General Warren to the Secretary of State, January 6, 1947: 


Reference is made to your letter of November 1, 1946, MA 711.12152, 
as follows: 


1. Section 408. (a) of Part 2 of Title [V—Federal Tort Claims Act, being a 
part of the “Legislative Reorganization Act of 1946” (Public Law 601—79th 
Congress), approved August 2, 1946, provides as follows: 

“Subject to the limitations of this title, authority is hereby conferred upon 
the head of each Federal agency, or his designee for the purpose, acting on 
behalf of the United States, to consider, ascertain, adjust, determine, and settle 
any claim against the United States for money only, accruing on and after Jan- 
uary 1, 1945, on account of damage to or loss of property or on account of personal 
injury or death, where the total amount of the claim does not exceed $1,000, 
caused by the negligent or wrongful act or omission of any employee of the 
Government while acting within the scope of his office or employment, under 
circumstances where the United States, if a private person, would be liable to 
the claimant for such damage, loss, injury, or death, in accordance with the law 
of the place where the act or omission occurred.” 

Section 403. (c) provides as follows: 

“Any award made to any claimant pursuant to this section, and any award, 
compromise, or settlement of any claim cognizable under this title made by 
the Attorney General pursuant to section 413, shall be paid by the head of the 
Federal agency concerned out of appropriations that may be made therefor, 
which appropriations are hereby authorized.” 

Section 424. (a) of Part 4 of the same Act provides in part as follows: 

“All provisions of law authorizing any Federal agency to consider, ascertain, 
adjust, or determine claims on account of damage to or loss of property, or on 
account of personal injury or death, caused by the negligent or wrongful act 
or omission of any employee of the Government while acting within the scope 
of his office or employment, are hereby repealed in respect of claims cognizable 
under part 2 of this title and accruing on and after January 1,195 * * *” 

Section 424.(b) provides: 

“Nothing contained herein shall be deemed to repeal any provision of law 
authorizing any Federal agency to consider, ascertain, adjust, settle, determine, 
or pay any claim on account of damage to or loss of property or on account 
of personal injury or death, in cases in which such damage, loss, injury, or 
death was not caused by any negligent or wrongful act or omission of an em- 
ployee of the Government while acting within the scope of his office or em- 
ployment, or any other claim not cognizable under part 2 of this title.” 
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Section 402.(a) provides: 

“*Federal agency’ includes the executive departments and independent estab- 
lishments of the United States, and corporations whose primary function is to 
act as, and while acting as, instrumentalities or agencies of the United States, 
whether or not authorized to sue and be sued in their own names: Provided, 
That this shall not be construed to include any contractor with the United 
States.” 

2. The specific statute under which this Department, acting through the 
United States Commissioner, International Boundary Commission (now the 
International Boundary and Water Commission), United States and Mexico, 
has heretofore functioned with respect to the settlement of claims arising out 
of the activities of that agency is 22 United States Code (U. 8. C.) Section 277e, 
which provides in relevant part as follows: 

“The Secretary of State acting through such officers as he may designate, 
is further authorized to consider, adjust, and pay from funds appropriated for 
the project, the construction ef which resulted in damages, any claim for 
damages accruing after March 31, 1937, caused to owners of land or other 
private property of any kind by reason of the operations of the United States, its 
officers or employees, in the survey, construction, operation, or maintenance of 
any project constructed or administered through the American Commissioner, 
International Boundary Commission, United States and Mexico, if such claim 
for damages does not exceed $1,000 and has been filed with the American Com- 
missioner within one year after damage is alleged to have occurred, and when 
in the opinion of the American Commissioner such claim is substantiated by a 
report of a board appointed by the said Commissioner.” 

3. In a letter dated September 28, 1943 from the Comptroller General to the 
American Commissioner, International Boundary Commission, United States and 
Mexico (B-36817), the Comptroller General ruled that the Act of June 19, 1939 
(22 U. 8. C. Section 277e), above quoted, does not authorize payment of claims 
for damages for personal injuries but only of claims for damages to property. 

4. By letter from the Secretary of State dated July 15, 1939, the Secretary au- 
thorized the American Commissioner, International Boundary Commission, 
United States and Mexico, to consider, adjust, and pay claims under this Act 
from funds appropriated for the project, the construction, operation, and main- 
tenance of which resulted in damages. 

5. Pursuant to the Act and the authorization from the Secretary of State, a 
number of claims have been approved by the American Commissioner and trans- 
mitted through the Department to the General Accounting Office for direct set- 
tlement by that office. These claims were for damages to lands or other personal 
property, and in some cases were based upon negligence and in other cases were 
allowed and settled without any showing of negligence. Generally speaking, the 
negligence cases resulted from the operation of the automotive equipment of the 
United States Section, and the claims in this category were allowed only upon a 
showing that the damages resulted from the negligence of employees of that 
agency without contributory negligence upon the part of the claimant or his 
agents or employees. 

6. Generally speaking, the claims which were settled and adjusted without a 
showing of negligence were based upon damages to adjacent or adjoining lands 
caused by the construction or existence of the works of the projects, e. g., dam- 
ages from seepage caused by a raising of the water level in the river; damages 
caused by the diversion of storm waters by project works; damages caused by 
a impounding of flood waters behind the levees or other structures of the 
projects. 

7. It is understood that under the provisions of Section 424.(a) of the Fed- 
eral Tort Claims Act, claims falling within the former category, that is, those 
based upon negligence, may now be adjusted and settled only under the pro- 
visions of the Federal Tort Claims Act and not under the provisions of 22 U. S. C. 
Section 277e. These claims may now include damages for personal injuries as 
well as damages to property. 

8. It is further understood that, under the provisions of Section 424.(b) of 
the Federal Tort Claims Act, claims on account of property damage not caused 
by any negligent or wrongful act or omission of an employee of the Government 
while acting within the scope of his office or employment and falling within 
the purview of 22 U. 8. C. Section 277e, may continue to be settled under the 
provisions of the latter Act, and that these claims may be adjusted and settled 
by the United States Commissioner of the International Boundary and Water 
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Commission under the authority of the letter of July 15, 1989 from the Secretary 
of State, above mentioned. 

9. Under the wording of Section 403.(c) the question arises as to whether there 
must be specific appropriations for the payment of claims under the Federal Tort 
Claims Act, or whether such claims may be paid out of the general appropriations 
for the United States Section of the International Boundary and Water Com- 
mission. Heretofore claims adjusted and settled under the provisions of 22 
U. 8. C. Section 277e have been paid out of appropriations for the particular 
project, the suryey, construction, operation, or maintenance of which resulted 
in the damage complained of, or out of the appropriation for the general activities 
of the Commission, including the operation and maintenance of projects. 

10. In a letter dated August 29, 1946 from the Comptroller Genera] to the Post- 
master General (B-59879), it was held that claims now arising under the Fed- 
eral Tort Claims Act may be paid out of an appropriation for the payment of 
claims cognizable under the provisions of the Act approved June 16, 1921 (5 
U.S.C. 392), as amended by the Act approved June 22, 1984 (31 U.S.C. 224c). 
It is apparent that this decision does not cover the present question, since the 
appropriation for the Post Office Department, to which reference was made, was 
for the specific purpose of paying claims, although not made pursuant to the 
authorization in the Federal Tort Claims Act. In the case of the United States 
Section, International Boundary and Water Commission, as pointed out, that 
agency has no specific appropriations for the payment of claims, 

In order that the questions discussed in this letter may be authoritatively deter- 
mined, I submit for your consideration and advice the following questions: 

(a) Is the authority of this Department and of the United States Commissioner, 
International Boundary and Water Commission, United States and Mexico, to 
adjust and settle claims arising out of the operations of the United States Section 
of the International Boundary and Water Commission, United States and Mexico, 
and based upon the negligence of the officers or employees of such United States 
Section, confined to the provisions of the Federal Tort Claims Act, above quoted? 
Putting this question in another way: are the provisions of 22 U.S.C. Section 
277e superseded by the provisions of the Federal Tort Claims Act where claims 
are predicated upon the negligence of officers or employees of the United States 
Section? 

(b) May claims arising out of the survey, construction, operation, or main- 
tenance of any project constructed or administered through the American Com- 
missioner, International Boundary Commission, United States and Mexico (now 
the United States Commissioner, International Boundary and Water Commission, 
United States and Mexico), not based upon the negligence or wrongful act or 
omission of an employee of said United States Section while acting within the 
scope of his office or employment, and within the purview of 22 U.S. ©. Section 277e, 
be adjusted and paid, as in the past, by the United States Commissioner as the 
designee of the Secretary of State under the provisions of 22 U. S. C. Section 
277e? If so, may such claims be paid, as in the past, from funds appropriated for 
the projects of such United States Section, without the necessity of specific appro- 
priations therefor? 

(c) May claims cognizable under the provisions of the Federal Tort Claims Act 
and arising out of the operations of the United States Section be paid out of the 
general appropriations for the United States Section, or must there be specific 
appropriations for the payment of such claims? In order to clarify this question 
it should be explained that for the fiscal year 1947 there were three appropriations 
for the United States Section: one for Regular Boundary activities, including 
examinations, preliminary surveys, and investigations ; one for detail plan prepara- 
tion and construction of projects (all of the construction projects of the United 
States Section being lumped under one appropriation) ; and a third for Rio Grande 
emergency flood protection. It is anticipated that appropriations for this agency 
for the fiscal year 1948 will be grouped into the same three categories. If it should 
be determined that there must be a specific appropriation for the payment of claims 
under the Federal Tort Claims Act and arising out of the activities of the United 
States Section, is it sufficient that an item for this purpose be included in the 
appropriation for Regular Boundary activities or in the appropriation for con- 
struction of projects, or, alternatively, must there be a separate appropriation 
specifically for the payment of these claims, thus necessitating the addition of.a 
fourth category of appropriation in the Appropriation Act pertaining to the activi- 
ties of the United States Section? 

Your advice on these matters will be appreciated. 
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As was pointed out in the decision of August 29, 1946, B-59879, 26 
Comp. Gen. 149, referred to in your letter, by reason of the terms of 
sections 424. (a) and (b) of the Federal Tort Claims Act approved 
August 2, 1946, Public Law 601, 60 Stat. 846, 847, there has resulted a 
repeal of all statutes providing for the administrative payment of 
claims based on negligence accruing on and after January 1, 1945— 
the Federal Tort Claims Act now being the sole and exclusive statutory 
authority for the payment of such claims—but, so far as concerns non- 
negligence claims and those claims predicated on negligence which 
accrued prior to January 1, 1945, statutes providing for the payment 
thereof remain in full force and effect. Therefore, section 277e, Title 
22, U. S. Code, no longer provides a basis for the administrative con- 
sideration or payment of claims predicated on negligence for damages 
arising out of the activities of the International Boundary and Water 
Commission, United States and Mexico, but, to the extent that the said 
provision of law authorizes the settlement of claims not based upon 
the negligence or wrongful act or omission of employees while acting 
within the scope of their office or employment, and the payment thereof 
from funds appropriated for the projects of the United States Section, 
it is still in full force and effect. 

Accordingly, each of the questions under (a) and (b) presented in 
your letter is answered in the affirmative. 

It long has been established that an authorization of appropria- 
tions, such as made by section 403.(c) of Public Law 601, 60 Stat. 843, 
does not constitute an appropriation of public moneys but contemplates 
subsequent legislation by the Congress actually appropriating such 
funds, 16 Comp. Gen. 1007; nor does such an authorization result in 
expanding the scope of the availability of appropriations thereafter 
made in ‘the absence of specific provisions in said appropriations to 
indicate such a purpose, 19 Comp. Gen. 961. It, therefore, will be 
necessary that the appropriations for the United States Section for 
the fiscal year 1948 and subsequent fiscal years specifically provide for 
the use thereof for payment of claims under the Federal Tort Claims 
Act. Specification of availability for such purpose in each category 
of appropriations referred to in question (c) would appear to be suffi- 
cient to meet the requirements of section 403.(c) of Public Law 601. 
Question (c) is answered accordingly. 





(B-61208) 


PAY—LONGEVITY CREDITS—NAVAL RESERVE SERVICE—RESERVISTS 
APPOINTED AS MIDSHIPMEN 


In view of the prohibition in the act of August 29, 1916, against members of the 
Naval Reserve Force accepting employment as officers or enlisted men in 
any branch of the military service, and that in section 4 of the Naval Reserve 
Act of February 28, 1925, against members of the Naval Reserve being mem- 
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bers of other military or naval organizations, the appointment of reservists 
as midshipmen at the Naval Academy terminated their reserve status, so 
that no period after such appointment may be counted as reserve service 
under section 3A of the Pay Readjustment Act of 1942, as amended, for pay 
purposes. 23 Comp. Gen. 939 and 25 id. 655, distinguished. 


Assistant Comptroller General Yates to the Secretary of the Navy, January 7, 
1947: 


There has been considered your letter of October 7, 1946, as follows: 


There is forwarded herewith for your consideration a letter from the Officer- 
in-Charge, Officers’ Accounts Division, Bureau of Supplies and Accounts, Navy 
Department, Washington, D. C., dated August 13, 1946, with accompanying en- 
dorsement, relative to the computation of longevity pay in the case of Commander 
David Hayward McClintock, U. 8S. Navy, and Lieutenant Commander Harrell W. 
Hall, U. 8. Navy. 

Your decision is requested on the questions presented in the enclosure, as 
follows: 

(1) Whether Commander David Hayward McClintock, U. S. Navy, is entitled 
to count for pay purposes inactive service as an enlisted man in the United States 
Naval Reserve for the period June 15, 1931, to June 22, 1934, inclusive, during 
which period he was a midshipman at the U. S. Naval Academy. 

(2) Whether Lieutenant Commander Harrell W. Hall, U. S. Navy, may count 
for pay purposes inactive service as an enlisted man in the Naval Reserve Force 
for the period December 18, 1918, to September 30, 1921, during which he was 
a midshipman at the U. S. Naval Academy. 

(3) Whether Lieutenant Commander Harrell W. Hall, U. 8. Navy, in case he 
did have total service of 25 years, 6 months and 21 days creditable for pay pur- 
poses, would be entitled on and after January 1, 1947, to retired pay: 

(a) Computed under section 7 (a) of the Act of February 21, 1946 (Public 
Law 305—79th Congress), and the fourth paragraph of section 15 of the Pay 
Readjustment Act of 1942, as amended (37 U. S. Code 115, Supp. V), as— 

. 1) 75% of the pay of a Lieutenant Commander with over 24 years’ service, 


6.88 ; 
(2) 65% of the pay of a Lieutenant Commander with over 24 years’ service, 
$291.96, or 
(3) Retired pay computed as 75% of the pay prescribed for a Lieutenant with 
over 24 years’ service, $288.75, which is less than the retired pay computed under 
(1) and (2) above. 


The endorsement referred to in the first paragraph of your letter, 
which is addressed to you by the Acting Chief of the Bureau of Sup- 
plies and Accounts, is, in part, as follows: 


Subj: Request of Officer-in-Charge, Officers’ Accounts Division, for decision of 
Comptroller General as to the right of an officer to count for longevity pay 
purposes, inactive service as an enlisted man in the Naval Reserve Force 
or the Naval Reserve subsequent to appointment as Midshipman, USN. 

Refs: (a) Act of August 24, 1912 (37 Stat. 594) (37 U. S. Code 4c). 

(b) Act of March 4, 1913 (37 Stat. 891) (34 U. S. Code 230). 

(ec) Act of August 29, 1916 (39 Stat. 587). 

(d) Paragraph 17 of the act of August 29, 1916 (39 Stat. 588), under 
heading “Naval Reserve Force.” 

Naval Appropriation Act for the fiscal year 1919, approved July 1, 

1918 (40 Stat. 708). 

(f) Act of July 11, 1919 (41 Stat. 141). 

(g) Section 4 of the Naval Reserve Act of 1925, approved February 28, 


— 


(e 


e 


(h) Acts of May 28, 1924 (43 Stat. 194), February 11, 1925 (48 Stat. 872), 
and May 21, 1926 (44 Stat. 604) (14 U. S. Code 2a, 33 U. S. Code 865, 
42 U. S. Code 68). 

(i) Section 4 of the Naval Reserve Act of 1938, approved June 25, 1938. 

(j) Sections 1 arid 3A of the Pay Readjustment Act of 1942, as amended. 

(k) Decision of Comp. Gen. B-32883, dated 1 April 1943. 

(1) om of Comp. Gen. B-41875, dated 9 June 1944 (23 Comp. Gen. 
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(m) Decision of Comp. Gen. B-44092, dated 31 August 1945 (25 Comp. 
Gen. 241). 


(n) Decision of Comp. Gen. B-52344, dated 20 March 1946 (25 Comp. 
Gen. 655). 


(o) Art. 149 (3), Navy Regulations 1920. 

1. In view of the provisions of reference (b), it is well established that neither 
Commander David Hayward McClintock, USN, 74808, nor Lieutenant Commander 
Harrell W. Hall, USN, may count for pay purposes service as a Midshipman 
from 15 June 1931 to 5 June 1935, and 16 June 1920 to 4 June 1924, respectively. 
It is also well established that such officers are entitled to count for pay purposes 
under the provisions of reference (j), enlisted service (active and inactive) in 
the Naval Reserve or Naval Reserve Force from date of enlistment or enrollment 
to date preceding date of acceptance of appointment as Midshipman. Creditable 
service in the Naval Reserve in the case of Commander McClintock extended 
trom 23 June 1930 to 14 June 1931, and in the case of Lieutenant Commander 
Hall such creditable service in the Naval Reserve Force extended from 1 October 
1918 to 15 June 1920. Therefore, while the query in paragraph 1 of the basic 
letter of 13 August 1946 is stated in general language, it appears that the cog- 
nizant Disbursing Officer is requesting a decision as to whether these officers are 
entitled to count for pay purposes inactive service in the Naval Reserve Force 
or the Naval Reserve, as applicable, which ran concurrently with service as a 
Midshipman at the Naval Academy. 

2. In connection with the case of Commander McClintock, it is pointed out 
that he enlisted in the Naval Reserve, created by the act of February 28, 1925, 
Section 4 of which provided, inter alia: 

“That no officer or man of the Naval Reserve shall be a member of any other 
naval or military organization except the Naval Militia.” 

Section 6 of the cited act provided “That in time of peace no officer or man 
of the Naval Reserve shall be discharged except upon ewpiration of his term of 
service or upon his own request, or for full and sufficient cause, in the discretion 
of the Secretary of the Navy; * * *.” Appointments as Midshipman are 
made by the Secretary of the Navy “By direction of the President.” Therefore, 
it follows that the appointive authority [Secretary of the Navy] and the admin- 
istrative official authorized by the cited section to discharge an enlisted member 
of the Naval Reserve, under the conditions set forth therein, are one and the 
same official. It would appear that acceptance of appointment as Midshipman 
and reporting to the Naval Academy to pursue a course of instruction leading to 
a commission in the Navy, represented a voluntary relinquishment of his enlisted 
status on the part of Commander McClintock and constituted an affirmative action 
tantamount to a request to abrogate, prior to normal date of expiration thereof, 
contract of enlistment entered into on 23 June 1930 for 4 years. The primary 
purpose of maintaining a Naval Reserve is to provide a nucleus of trained men 
who have obligated themselves to serve on active duty in time of war or national 
emergency. It would not be compatible with such intent to permit an individual 
serving under an appointment as Midshipman, USN, to retain his status as an 
enlisted man or officer in the Naval Reserve, in view of the fact that Midshipman 
status would preclude the meeting of the military obligations imposed upon 
members of the Naval Reserve to serve on active duty in time of war or national 
emergency. Therefore, it would appear that failure of proper administrative 
authority to issue a formal discharge in the case of Commander McClintock 
until 22 June 1934, date of expiration of enlistment, would not serve to overcome 
or nullify the quoted statutory prohibition in section 4 of the Naval Reserve Act 
of 1925. However, under provisions of existing law, the Disbursing Officer is 
entitled to request a decision of the Comptroller General on a prospective payment 
pending before him, and this Bureau has no objection to submission to the 
Comptroller General for determination the question of whether Commander 
McClintock is entitled to count for pay purposes inactive service as an enlisted 
man in the Naval Reserve from 15 June 1931 to 22 June 1934, inclusive. 

8. The right of Lieutenant Commander Hall to count inactive service in the 
Naval Reserve Force, which service ran concurrently with period during which 
he was a midshipman at the Naval Academy, from 18 December 1918 to 30 Sep- 
tember 1921, involves not only his active duty pay status but also his retired pay 
status, since he will be transferred to the retired list, effective 1 January 1947, 
under the provisions of section 6 of Public Law 305, approved February 21, 1946. 
This officer, while a student at Carnegie Institute of Technology, was enrolled 
in the Naval Reserve Force on 1 October 1918, was immediately placed on active 
duty with the Student Army Training Corys at that institution, and remained on 
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active duty in that capacity until 18 December 1918. The act of August 29, 1916 
established, inter alia, the Naval Reserve Force, and provided that: 


“No existing law shall be construed to prevent any member [of the Naval 
Reserve Force] from accepting employment in any branch of the public service, 
except as an officer or enlisted man in any branch of the military service of the 
United States or any State thereof, nor from receiving the pay and allowances 
incident to such employment in addition to his retainer pay.” 


From the foregoing, it appears that it was the intent of the Congress not to 
interfere with or restrict the civil rights and privileges of those citizens enrolled 
in the Naval Reserve Force in the matter of accepting [civil] employment in any 
branch of the public service, since the military obligation imposed as a member 
of the Naval Reserve Force in time of war or national emergency would take 
precedence over his employment as a civilian in the public service (municipal, 
county, state, or Federal). In this connection, it will be noted that membership 
in the then existing military organizations (State or National) was precluded. 
It will also be noted that paragraph 1 of reference (c), under the heading “Fleet 
Naval Reserve”, provided that all former officers of the United States Naval Serv- 
ice, including Midshipmen, who have left that service under honorable conditions, 
and who shall have enrolled in the Naval Reserve Force, shall be eligible for mem- 
bership in the Fleet Naval Reserve. [See also paragraph 11 of reference (c) 
under the heading “Naval Reserve Force”]. The act of August 29, 1916 likewise 
established the National Naval Volunteers and provided for enrollment of mem- 
bers of the Naval Militia [Act of February 16, 1914] in that branch of the naval 
service with the proviso that such members, when called to active duty as mem- 
bers of the National Naval Volunteers, would stand relieved from duty as mem- 
bers of the Naval Militia. 

4. All laws relating to the National Naval Volunteers and Naval Militia were 
repealed by reference (e), which authorized transfer of all members of the 
National Naval Volunteers to appropriate class in the Naval Reserve “regardless 
of their being members of a State Military Force” [presumably Naval Militia of 
the several states and territories in which dual membership had theretofore been 
authorized by law.] Reference (f) provided that no part or parts of any existing 
laws shall be regarded as having discharged from the Naval Militia of any State, 
Territory, or the District of Columbia, those members of the National Naval 
Volunteers who were transferred to the Naval Reserve Force by authority of the 
act of Congress making appropriations for the naval service, which became a law 
on July 1, 1918; nor to prevent members of the Naval Reserve Force from being 
or becoming members of the Naval Militia of any State, Territory, or the District 
of Columbia, provided such membership in the Naval Militia did not interfere 
with the discharge of duties by such members thereof who are also members of 
the Naval Reserve Force. The Naval Militia was reconstituted a part of the 
Militia of the United States (32 U. S. Code 1) by section 28 of the act of February 
28, 1925, and provision was made therein for concurrent membership in the Naval 
Militia and Fleet Reserve of the Naval Reserve except when an individual with 
such dual status was on active duty in time of war or national emergency. In 
this connection, it will be noted that the language used in the third and fourth 
proviso clauses of section 4 of the act of February 28, 1925, is substantially the 
same in context and import as that previously contained in reference (d). [See 
also paragraph 5 of the same act under the heading “Naval Militia”, and the second 
and third proviso clauses of section 4 of the Naval Reserve Act of 1938]. It is 
well established that Midshipmen are not enlisted men in the naval service, and 
it is also well established that they are not civil employees of the United States. 
The generally accepted conception is that a Midshipman is a student at the United 
States Naval Academy undergoing a course of instruction leading to a commission 
in the Navy. [See C. M. O. 296—1919, p. 14 citing art. 1002 (3) (Now art. 
149 (3) ), Navy Regulations, which states that “Midshipmen are, by law, officers in 
a qualified sense. They are classed as being of the line.” See also C. M. O. 1— 
1924, p. 6, wherein it was held that “Midshipmen are persons in the naval service 
whose status is not dissimilar to a commissioned officer undergoing training. 
They are not only officers, but they serve under their appointments as Midship- 
men.”] The foregoing represented the concept of the status of Midshipmen during 
the time the act of August 29, 1916 remained in effect, and therefore, it would 
appear that the restrictive provision in reference (d) might have been intended 
to encompass Midshipmen within the term “officer”, as used therein, and preclude 
an individual from maintaining a legal status as a member of the Naval Reserve 
Force on and after date of acceptance of appointment as Midshipman. In that 
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event, the decisions noted as references (k) and (n) would not be applicable 
in this case. 

5. Lieutenant Commander Hall, whose permanent rank is Lieutenant will 
have, as of 1 January 1947, date of transfer to the Retired List in his temporary 
rank under section 6 of Public Law 305, approved February 21, 1946, active 
service creditable for pay and retirement purposes, totaling 22 years 9 months and 
8 days (active enlisted service 10/1-12/12/18, active commissioned service 
6/5/24-12/31/46). In case his retired pay is computed on the basis prescribed in 
section 7 (a) of the act of February 21, 1946, he would be entitled to 5744% of 
the pay prescribed for a Lieutenant Commander with over 21 years service, or 
$213.47 per month. However, if the provision in the fourth paragraph of section 
15 of the Pay Readjustment Act of 1942 is controlling in determining the per- 
centage multiple of retired pay of officers retired in higher temporary rank under 
section 6 of the act of February 21, 1946, Lieutenant Commander Hall would be 
entitled to retired pay computed as 75% of the pay prescribed for a Lieutenant 
Commander with over 21 years service, or $278.44. Since the pay prescribed 
for a Lieutenant with over 17 years’ service and a Lieutenant Commander with 
less than 23 years service is the same, no change in retired pay status would 
result if the rule in 25 Comp. Gen. 274 were applied. However, if it is held that 
inactive service as an enlisted man from 16 June 1920 to 4 June 1924 may be 
counted, the inclusion of such service would increase the amount creditable for 
pay purposes by 2 years 9 months and 13 days (total service—25 years 6 months 
and 21 days as of 31 December 1946) and place this officer in the fifth pay period 
(Lieutenant Commander with over 23 years service) and with over 24 years 
service creditable for pay purposes. Then the question would arise as to whether 
the percentage multiple or rate applicable in determining retired pay is computed 
under section 7 (a) of the act of February 21, 1946 on the basis of his temporary 
rank, or whether the percentage multiple or rate applicable as set forth in 

. paragraph 4 of section 15 of the Pay Readjustment Act of 1942 would apply in 
determining retired pay on the basis of his permanent rank. 


The act of March 4, 1913, 37 Stat. 891, as amended (as codified in 
34 U.S. C. 230), provides as follows: 

The service of a midshipman at the United States Naval Academy, or that of a 
cadet at the United States Military Academy, appointed to the United States 
Naval Academy, or to the United States Military Academy, after March 4, 1913, 
shall not be counted in computing for any purpose the length of service of any 
officer in the Navy or in the Marine Corps. 

The above-quoted statute makes it abundantly clear (as recognized 
in your submission) that midshipman service, as such, at the Naval 
Academy (under an appointment made after March 4, 1913) may not 
be included in computing the length of service of a Navy officer for 
pay, or other, purposes. See, also, United States v. Noce (1925), 268 
U. S. 613. However, the officers involved in your questions were en- 
listed naval reservists when appointed to the Naval Academy and they 
claim to have had periods of inactive enlisted reserve service which 
should be included in the computation of their service for pay purposes 
although they actually served as midshipmen at the Naval Academy 
during the periods so claimed. 

Section 3A of the Pay Readjustment Act of 1942, as amended (as 
codified in 37 U. S. C., Supp. V, 103a), provides, in pertinent part, 
as follows: 

In computing the service for all pay purposes of persons paid under the pro- 
visions of sections 101, 103, 108, or 109 of this title, such persons, in addition 
to the time required to be credited by the sections under which they are paid, 


shall be credited with full time for all periods during which toes. were enlisted 
* * * jin the Naval Reserve Force, Naval Reserve * 
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Under the terms of the above-quoted section, the officers here 
involved clearly would have been entitled to have the claimed periods 
of inactive reserve service counted for pay purposes had they not held 
their appointments as midshipmen. 

With reference to your first question, it appears that on June 23, 
1930, Commander McClintock enlisted in the Naval Reserve (created 
by the act of February 28, 1925, 43 Stat. 1080) and that he was not 
formally discharged from such enlistment until June 22, 1934, but 
that, on June 15, 1931, approximately three years prior to such formal 
discharge, he was appointed and entered on service as a midshipman 
at the Naval Academy. As stated in the letter of the Acting Chief, 
Bureau of Supplies and Accounts, supra, the Naval Reserve Act of 
February 28, 1925 (which was in effect at the time of Commander 
McClintock’s appointment as midshipman and thereafter until it was 
repealed and superseded by the Naval Reserve Act of 1938) specifi- 
cally provides, in section 4 thereof, 43 Stat. 1081, that “no officer or 
man of the Naval Reserve shall be a member of any other naval or 
military organization except the Naval Militia.” That provision, and 
an identical provision in section 4 of the Naval Reserve Act of 1938, 
52 Stat. 1176, seem to bar an officer or enlisted man of the Naval 
Reserve from becoming a member of the Regular Navy and at the 
same time retaining his status as a member of the Naval Reserve; 
and it appears that the said provisions consistently have been so con- 
strued by the Navy Department. From the origin and history of 
“midshipmen” of the Navy and from the laws and regulations per- 
taining to midshipmen at the Naval Academy, it seems clear that they 
are and always have been considered members of the Regular Navy. 
(Cf. decisions of the courts and of the accounting officers cited herein- 
after in connection with your second question.) Since the Regular 
Navy and the Naval Reserve are under the jurisdiction of the same au- 
thorities, Commander McClintock’s appointment as a midshipman was 
tantamount to his discharge from the Naval Reserve. Cf. 25 Comp. 
Gen. 241; id. 313. Hence, it must be held that upon such appointment 
Commander McClintock ceased to be a member of the Naval Reserve 
even though a discharge from his enlistment in the Naval Reserve, 
denominated as such, was not issued until several years later, Your 
first question is answered accordingly. 

Differences in pertinent statutory provisions make Commander Mc- 
Clintock’s case clearly distinguishable from the cases considered in 
25 Comp. Gen, 655, and in decision of April 1, 1943, B-32883, which 
held, respectively, (1) that inactive service as a member of the En- 
listed Reserve Corps which ran concurrently with service as a cadet 
at the United States Military Academy could be counted for pay 
purposes by an Army officer, and (2) that inactive service as a mem- 
ber of the Officers Reserve Corps which ran concurrently with serv- 
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ice as a cadet at the Coast Guard Academy could be counted for pay 
purposes by a Coast Guard officer. For manifest reasons the present 
case also is distinguishable from that considered in decision of June 
9, 1944, 23 Comp. Gen. 939, which held that inactive enlisted Naval 
Reserve service which ran concurrently with service as midshipmen 
(temporary) of the Naval Reserve could be counted for pay purposes 
by officers of the Naval Reserve. 

With respect to your second question, involving Lieutenant Com- 
mander Hall, it appears that his case differs from the case of Com- 
mander McClintock, considered above, in only one particular which 
might be material, namely, the difference in language between the 
pertinent provisions of section 4 of the Naval Reserve Act of February 
28, 1925, swpra, and the corresponding provisions under the heading 
“Naval Reserve Force” in the act of August 29, 1916, 39 Stat. 588, 
the latter act having been in effect during the period when Commander 
Hall enlisted in the Naval Reserve Force and served as a midshipman 
at the Naval Academy. The pertinent provisions of the two acts are 
quoted in paragraphs 2 and 3 of the Bureau of Supplies and Accounts 
letter, supra. As noted above, the 1925 act provides that no officer 
or man of the Naval Reserve shall be a member of any other naval or 
military organization except the Naval Militia. The 1916 act pro- 
vides, in effect, that no member of the Naval Reserve Force shall ac- 
cept employment as an officer or enlisted man in any branch of the 
military service of the United States or any State thereof. 

The courts on several occasions have likened the status of mid- 
shipmen at the Naval Academy to that of cadets at the Military 
Academy and concerning the latter the Court of Claims, in Babbitt 
v. United States (1880), 16 C. Cls. 202, concluded that a cadet is 
neither a commissioned officer, a non-commissioned officer nor an 
enlisted man but an “inferior officer” who, for purposes of instruc- 
tion, may be required to serve as an officer, a non-commissioned officer 
or a private. 

The law respecting the status of cadets at the Military Academy 
and midshipmen at the Naval Academy is summarized in Volume 36, 
American Jurisprudence (Topic: Military, section 51, page 217), as 
follows: 

* * * The law is not well settled as to whether students at the Military 
and Naval Academy are officers. For the purpose of determining longevity pay, 
they were formerly so classed; and under former statutes, cadet engineer gradu- 
ates were so classed, in effect, for certain purposes, but within the meaning of 


a statute prohibiting dismissals from service in time of peace, except after trial 
and conviction by court-martial, they are not considered officers. 


See also, United States v. Baker (1888), 125 U. S. 646; United States 
v. Cook (1888), 128 U. S. 254; Hartigan v. United States (1905), 
196 U. S. 169; Hoeppel v. United States (1936), 85 F. 2d 237; 8 
Comp. Dec. 410; 15 id. 39; 27 id. 521; 5 Comp. Gen. 153; 12 id. 73. 
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An examination of the above cited decisions reveals that midship- 
men and cadets generally have not been considered as being commis- 
sioned officers or as being enlisted men but that for the purposes of 
certain statutes they have been considered as officers (in a qualified 
sense) particularly where the statute (coupling the word “officers” 
with the term “enlisted men”) refers to “officers and enlisted men.” 
In this connection, the Supreme Court of the United States, in con- 
struing a statute relating to longevity pay, case of United States v. 
Hendee (1888) , 124 U. S. 309, 313, stated : 

* * * We think the words “officers or enlisted men in the regular or volun- 
teer army or navy, or both,” was intended to include all men regularly in service 
in the Army or Navy, and that the expression “officers or enlisted men” is not 
to be construed distributively as requiring that a person should be an enlisted 
man, or an officer nominated and appointed by the President, or by the head 
of a Department, but that it was meant to include all men in service, either by 
enlistment or regular appointment in the Army or Navy. * * 

If the Regular Navy is to be considered a branch of the military 
service of the United States within the meaning of the provision of 
the 1916 act, supra, then it seems entirely appropriate to apply the 
reasoning of the Supreme Court in the Hendee case and to conclude 
that a midshipman at the Naval Academy is comprehended by the 
language “officer or enlisted man in any branch of the military service 
of the United States” as used in the said provision. In its broad 
sense the term “military service” undoubtedly includes the naval 
service. See United States v. Dunn, 120 U. S. 249, 252; Stocker v. 
United States, 39 C. Cls. 300, 306; United States v. McDonald, 265 
F. 754, 761; Jn re Opinion to the Governor (R. I—1918), 102 A. 913; 
Maclean v. Brodigan, 172 P. 375, 377; 36 Am. Jur. 192, 196, 208, 209; 
31 Op. Atty. Gen. 445; 24 Comp. Dec. 765; A-18094, April 22, 1927. 
That the term was used in such broad sense in the provision here in 
question is indicated by its context in that provision and by other 
provisions of the same act, particularly the provisions referred to in 
the endorsement quoted above. 

Nothing has been found which would indicate that the provision 
of section 4 of the 1925 act, discussed above, should be considered 
as effecting a material change from the corresponding provision in 
the 1916 act or that the changed language should be considered as 
evidencing an intention to materially broaden the scope of the statu- 
tory prohibition. On the contrary, it would appear that the provision 
in the 1925 act was intended as a restatement, in somewhat clearer 
language, of the provision in the 1916 act which it superseded and 
that both provisions were intended to accomplish substantially the 
same purpose. Clearly there is no such difference in the language 
of the two provisions as to justify a holding that prior to February 
28, 1925, a member of the Naval Reserve Force could retain such 
membership after becoming a member of the Regular Navy but that 
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since February 28, 1925, such concurrent membership in the Naval 
Reserve and the Regular Navy is prohibited. Accordingly, answering 
your second question, upon Lieutenant Commander Hall’s appoint- 
ment as a midshipman at the Naval Academy he ceased to be a member 
of the Naval Reserve Force and hence he may not count for pay 
purposes any service as a member of the Naval Reserve Force during 
the period when he was a midshipman at the Naval Academy. 

In view of the answer to your second question, no answer to your 
third question is necessary. However, in that connection, see decision 
of December 16, 1946, to the Secretary of the Treasury, B—60127, 
26 Comp. Gen. 417. 


(B-62220) 


MILEAGE FOR TRAVEL BY PRIVATELY OWNED VEHICLES; ETC. 


Under the provision of section 12 (a) (1) of the Standardized Government Travel 
Regulations, as revised, relating to mileage for travel by privately owned 
automobile, payment may not be made for mileage in excess of that shown 
on mileage tables as the distance between the authorized points of travel, 
in the absence of an explanation as to the official necessity for traveling 
the longer distance. 

An administrative determination of advantage with respect to travel by pri- 
vately owned vehicles on a mileage basis authorized or approved pursuant to 
section 12 (a) (1) of the Standardized Government Travel Regulations, as 
revised—it no longer being required that a determination be made that such 
mode of travel is more economical to the United States—generally will not 
be questioned by this office, unless it clearly appears that such determination 
is at variance with the reported facts in a particular case. 

Where an employee’s change-of-station order, authorizing transportation ex- 
penses of his immediate family, specifies that economy was a principal factor 
considered in authorizing travel by privately owned automobile on a mileage 
basis, but does not limit the determination of economy to a consideration 
of mileage alone, there may be reimbursed, under section 12 (a) (1) of the 
Standardized Government Travel Regulations, as revised, an amount equal 
to the total authorized mileage and per diem in lieu of subsistence for the 
travel time by automobile, not in excess of the total cost of travel by 
common carrier of the employee (including per diem) and his wife officially 
traveling in the automobile. 

Where per diem in lieu of subsistence allowance for the actual travel time of 
an employee traveling with his wife by privately owned automobile on a 
mileage basis on change of station is used merely to determine the maximum 
amount allowable for transporting both the employee and his wife, by com- 
parison with cost by common carrier, the charging of annual leave for the 
travel time in excess of that by common carrier—a matter for administrative 
consideration—would not be in contravention of the prohibition in section 
45 (a) of the Standardized Government Travel Regulations against allow- 
ance of per diem during a period of leave. 


Comptroller General Warren to Ben A. Guderian, Department of Agriculture, 
January 8, 1947: 


Reference is made to your letter of November 18, 1946, as follows: 


The attached Bureau Voucher No. 7819 in favor of William R. Van Dersal, in 
the amount of $14.72, has been presented to me for certification. 

This voucher covers claim for reimbursement for per diem and mileage for 
use of privately-owned automobile tn connection with a transfer of official head- 
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quarters from Washington, D. C. to Portland, Oregon, as authorized by Au- 
thorization No. 379-47. This authorization also authorized transportation ex- 
penses of the employee’s immediate family. A certified true and correct copy of 
the authorization is attached to the voucher. 

The traveler has claimed mileage totaling $152.75 for 3,055 miles at five cents 
per mile and per diem totaling $48.60 for 9 days at $5.40 per day, resulting in a 
total claim of $201.85. From this amount the traveler has deducted $186.63, 
the excess cost of transporting his household goods in connection with his trans- 
fer of official station, leaving a net claim of $14.72. A copy of the collection let- 
ter covering this excess cost is attached. 

Paragraph 1 (a) of Authorization No. 379-47 authorizes five cents per mile in 
lieu of all other transportation costs, provided that such allowance plus per 
diem shall not exceed cost of travel by first-class rail plus Pullman plus per 
diem charges that would have been incurred if common carrier had been used. 
Paragraph 1 (b) of this authorization authorizes five cents per mile in lieu of all 
other transportation costs; such mode of transportation has been administra- 
tively determined to be more economical and advantageous to the United States, 
if accompanied by family; if family does not accompany you 1 (a) will apply. 

Paragraph 12 (a) (1) of the Standardized Government Travel Regulations 
as amended September 5, 1946 by Bureau of the Budget Circular No. A-7, Revised 
reads in part as follows: 

“Unless otherwise provided in the appropriation concerned or other law, civilian 
officers or employees or others rendering service to the Government, regardless 
of subsistence status and hours of travel, shall be paid mileage in lieu of actual 
expenses of transportation for the use of privately owned motorcycles, auto- 
mobiles or airplanes on official business whenever such mode of transportation 
is authorized (or subsequently approved) as more advantageous to the Gov- 
ernment. In determining whether such transportation is more advantageous 
to the Government, consideration will be given to the advantages resulting from 
the more expeditious transaction of the public business as well as other advan- 
tages and/or disadvantages to the United States in the particular case. Mileage 
at not to exceed 2¢ per mile for the use of privately owned motorcycles or 5¢ 
per mile for the use of privately owned automobiles and airplanes shall be paid 
for necessary travel on official trips from designated posts of duty or places 
of service. In such cases the mileage rates as authorized or approved shall be 
paid from whatever point included within his headquarters the employee or 
other person rendering service to the Government begins his journey * * 
When transportation is authorized or approved by a privately owned abn 
or automobile on a mileage basis, places between which the travel was per- 
formed and meter readings representing the distances traveled must be shown 
in the expense account, which will be accepted as prima facie evidence of the 
correctness of such distances, subject to verification by means of official table of 
distances, (Italics supplied) or in absence of the required information therein 
by means of other acceptable evidence * * *” 

In 18 Comp. Gen. 755 it was held that when the use of the employee’s own 
automobile is authorized on a mileage basis and there is involved only’ travel 
between two specific points adequately served by common carrier, reimbursement 
for the travel involved must be confined to the constructive cost had travel been 
performed by common carrier, with the excess travel time charged as annual 
leave or leave without pay. 

In this case the traveler has claimed mileage of 3,055 miles whereas the Rand 
McNally Standard Highway Mileage Guide lists the mileage between Washington, 
D. C. and Portland, Oregon as 2,866. He also claimed 9 days per diem whereas 
if common carrier had been used he could have left Washington, D. C. at 5:30 
p. m., October 7, arriving in Portland, Oregon at 5:30 p. m., October 10, which 
would have resulted in a claim of only 3% days per diem. The employee's wife 
accompanied him, therefore the comparative cost by rail would be computed 
as follows: 


Two one-way, first-class fares from Washington, D. C. to Portland, 
Oregon at $94.61 

Two lower standard Pullman berths at $23.75 

Three and one-quarter days per diem at $5.40 


Total cost by rail 
Total cost by privately owned automobile 
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Travel as performed thus shows a total savings of $52.92 as compared to travel 
by common carrier. 

Decision 18 Comp. Gen. 755 does not seem to be applicable in this case since 
it appears to relate only to cases where the cost of mileage plus per diem exceeded 
the cost of common carrier plus per 

Consideration has also been givei ision A—-44500, dated November 10, 1932. 
which gives an indication that a t. .er is entitled to mileage plus per diem 
for time actually consumed by the travel provided the total expense is less than 
the total that would have been incurred by rail. 

I am in doubt as to the applicability of the above referenced decisions and 
revised travel regulations, and therefore request your decision on the following 
questions so that I may certify the account in the correct amount. 

1. May reimbursement be allowed for the total mileage claimed or must it b 
limited to 2866 miles as shown in the Rand McNally Standard Highway Mileage 
Guide in view of the provisions of Paragraph 12 (a) (1) of the Government 
Travel Regulations? 

2. Since the cost of travel by privately owned automobile is less than by com- 
mon carrier, may reimbursement be allowed for the 9 days per diem claimeft 
which apparently represents a reasonable driving time or must such claim b’ 
limited to travel time required by common carrier? In either case must the 
excess travel time by privately owned automobile be charged to annual leave or 
leave without pay as required by 18 Comp. Gen. 755? If it is necessary to charge 
the excess trave] time to annual leave or leave without pay it would appear to 
be in contravention of Paragraph 45 (a) to allow per diem reimbursement in 
excess of the common carrier time since per diem in lieu of subsistence may not 
be allowed while in leave status except in the case of fractional leave of absence 
wholly within a day where leave for half of the prescribed working hours or less, 
will be disregarded for subsistence purposes, 


In cases involving authorized or approved travel by privately owned 
vehicles on a mileage basis, the provision of section 12 (a) (1) of the 
Standardized Government Travel Regulations, as revised, that meter 
readings will be accepted as prima facie evidence of the correctness of 
the distance traveled “subject to verification by means of official table 
of distances” serves merely to incorporate in the travel regulations a 
rule long recognized by the decisions of this office. In that connection 
see decision of April 11, 1946, B-55427, and the decisions cited therein. 

Although, under the rule stated in the above-cited decision, no 
authority exists for the payment of mileage wnreasonably in excess of 
that shown by Standard Mileage Tables, the Revised Travel Regula- 
tions (section 12 (a) (1)) contain no such qualification, and the mile- 
age reimbursable thereunder may not exceed that shown on the mileage 
tables between the authorized points of travel, in the absence of a 
specific showing as to actual official necessity for traveling the longer 
distance. Accordingly, in answer to question No. 1, presented in your 
letter, as no explanation appears on the submitted voucher in respect 
of the excess mileage, payment thereon properly should be limited to 
2,866 miles, as shown by the Rand-McNally Standard Highway 
Mileage Guide. 

Section 12 (a) (1) of the Standardized Government Travel Regu- 
lations, as revised, provides for the payment of “mileage in lieu of 
actual expenses of transportation for the use of privately owned motor- 
cycles, automobiles or airplanes on official business whenever such mode 
of transportation is authorized (or subsequently approved) as more 
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advantageous to the Government” [italics supplied], and it no longer 
is required that a determination be made that such mode of travel is 
more economical to the United States. Accordingly, with respect to 
travel by privately owned vehicle, authorized or approved pursuant to 
the revised regulations, an administrative determination of advantage 
generally will not be questioned by this office, unless it clearly appears 
that such determination is at variance with the reported facts in a 
particular case. However, since the travel order in the instant case 
specifies that economy was a principal factor considered in authorizing 
travel by privately owned automobile, and since such order does not 
limit the determination of economy to a consideration of mileage alone 
(Cf. B-55427, supra), this office will not object to reimbursement in 
this instance of an amount equal to the total authorized mileage and 
per diem, not in excess of the total cost by common carrier of all 
persons officially traveling in the vehicle. 

In view of the foregoing, the submitted voucher, if otherwise cor- 
rect, may be certified for payment in the amount claimed, less the 
amount properly deductible for excess mileage. The first part of 
question No. 2 is answered accordingly. 

With regard to the second part of question No. 2, the per diem allow- 
ance for actual travel time by automobile in the instant case (9 days) 
was used merely to determine the maximum amount allowable for 
transporting both the employee and his dependents, pursuant to the 
terms of the travel order, and in such cases the charging of annual leave 
for the excess travel time involved would not contravene section 45 (a) 
of the Standardized Government Travel Regulations, as suggested in 
your letter. However, it should not be overlooked that the charging 
of annual leave is a matter for administrative consideration and, under 
the recited circumstances, action in that respect doubtless would depend 
upon the degree of advantage which accrued to the United States by 
reason of the mode of travel used. 

The voucher and supporting papers are returned herewith. 


(B-62536) 


LEAVES OF ABSENCE—ANNUAL—TEMPORARY EMPLOYEES 


Under section 2.1 (b) of the Annual and Sick Leave Regulations, providing that 
temporary employees shall be credited with annual leave of 214 days “for 
each month of service,” and section 1.1 (g) of said regulations defining a 
month of service as “a period in a pay status covering a full calendar month 
or beginning on any date of a calendar month and ending at the close of 
business of the preceding date in the next calendar month,” annual leave does 
not accrue to the credit of a temporary employee until the end of the service 
month in which it is earned. 

A temporary employee whose appointment effective on October 2, 1946, ended on 
November 80, 1946 (Saturday, a non-workday and the end of a pay period), 

and who, therefore, was not in a pay status on December 1, 1946, the date 

his second service nionth would have expired, is not entitled under the An- 















































DECISIONS OF THE COMPTROLLER GENERAL 467 


nual and Sick Leave Regulations to annual leave credit as for a second 
“month of service,” although he actually completed all the prescribed tour of 
duty within the limits of his appointment. 


Comptroller General Warren to James N. W. McClure, Office of Temporary Con- 
trols, Executive Office of the President, January 8, 1947: 


Reference is made to your letter of December 5, 1946, as follows: 


There has been submitted to me for certification the attached payroll in the 
amount of $78.64 representing a proposed supplemental lump-sum payment to 
Mr. Irvin Goldstein under the provision of Public Law 525, 78th Congress. Your 
decision is requested as to the propriety of my certifying this voucher for pay- 
ment in view of the following statement of facts. 

Mr. Goldstein received a temporary appointment (two months) in this agency 
as Attorney, P-7, at $8,179.50 per annum, effective October 2, 1946. He took 
oath of office and entered on duty this same date and served under the appoint- 
ment until terminated as of the close of business November 30, 1946 [Saturday], 
without taking annual leave. His salary for the last bi-weekly pay period plus 
lump-sum payment for 2% days leave accrued during the first month of service 
has been certified for payment in the net amount of $337.43, gross of $393.23 less 
tax deduction of $55.80, on the regular payroll of this agency for the period ending 
November 80, 1946. As a technical question arose over Mr. Goldstein’s comple- 
tion of his last month of service, payment for the accrued leave for that period 
was purposely withheld pending your determination of the legality for payment 
of the attached voucher. , 

Mr. Goldstein’s appointment, as evidenced by the attached copy of the per- 
sonnel journal approved by the Director of War Mobilization and Reconversion 
on September 30, 1946, was for two months effective October 2, 1946, with the 
proviso “Unless terminated at an earlier date, this appointment will expire at 
the close of business November 30, 1946”. It was the intention of the personnel 
office in adding this proviso to indicate that the temporary appointment would not 
be renewed. The date, November 30, 1946, was the end of the last pay period 
in which regular work could be performed under the appointment and was used 
in accordance with their understanding of your decisions, especially that con- 
tained in 25 Comp. Gen. 212, to the effect that it is unreasonable to require an 
employee to work overtime during his service month to earn leave. While it was 
obviously impossible for this employee to complete a technical month of service 
under the provisions of the personnel journal, he actually completed all the 
prescribed tour of duty within the limits of his two months appointment. 

The question which arose is whether a temporary employee earns annual leave 
for a month subsequent to the initial month of service upon completion of the 
prescribed tour of duty for that month, or upon completion of a month of service 
as defined in section 1.1 (g) of the Annual and Sick Leave Regulations. 


Section 2.1 (b) of the Regulations Relating to Annual and Sick 
Leave of Government Employees, effective July 1, 1946, provides that 
“Temporary employees shall be credited with leave of 214 days for 
each month of service.” A month of service is defined by the said regu- 
lations (section 1.1 (g)) as a “period in a pay status covering a full 
calendar month or beginning on any date of a calendar month and 
ending at the close of business of the preceding date in the newt calen- 
dar month.” ([Ytalics supplied.] Pursuant to such regulations, an- 
nual leave does not accrue to the credit of a temporary employee 
until the end of the service month in which it is earned. 

Since the services of Mr. Goldstein, the employee referred to in your 
letter, were terminated by the terms of his appointment on November 
30, 1946, he was not in a pay status at the close of business on Decem- 
ber 1, 1946, the date his second service month would have expired, 
hence, no annual leave accrued to his credit for that period. Accord- 
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ingly, as the act of December 21, 1944, 58 Stat. 845 (Public Law 525), 
authorizes payment for accumulated or current accrued annual leave 
to the credit of an employee on the date of separation, Mr. Goldstein 
is not entitled to a lump-sum payment in excess of the 244 days which 
accrued to his credit on November 1, 1946, and which amount of leave 
remained to his credit at time of separation on November 30, 1946. 

In view of the foregoing, the submitted voucher, which is returned 
herewith, may not be certified for payment. 


(B-62377) 


PERSONAL SERVICES—PROCUREMENT BY CONTRACT 


In determining whether services for the Government are purely personal to 
be performed by Federal personnel under Government supervision or are 
of a nonpersonal nature obtainable by contract, there are for consideration 
such factors as the degree of Government supervision, the furnishing of 
equipment, supplies and office or working space, the use of special knowl- 
edge or equipment, the temporary character thereof which no Government 
employee is qualified or available to perform, etc., and whether the remuner- 
ation is based upon results to be accomplished or the time actually worked, 
and whether it covers not only the individual’s time but, also, the use of his 
facilities, office staff, equipment, etc. 

The Southwestern Power Administration, Department of the Interior, which 
has neither the personnel nor equipment required to perform certain field 
engineering services necessary in securing data for its authorized trans- 
mission line, etc., construction program, may, under the circumstances, pro- 
cure such services by contracts, to be awarded pursuant to the advertising 
for bids requirement of section 3709, Revised Statutes, as amended, with 
private firms having the necessary equipment and trained staffs to perform 
the required work without Government supervision. 


Comptroller General Warren to the Secretary of the Interior, January 9, 1947: 


There has been considered your letter of December 5, 1946, as 
follows: 


The Southwestern Power Administration of this Department is undertaking a 
program of construction of transmission lines, substations, and appurtenant facili- 
ties for which funds were provided in the Interior Department Appropriation 
Act, 1947, approved July 1, 1946, (Pub. L. 478—79th Congress). It is intended 
to advertise for and receive bids on each of the several units for the furnishing 
of material and labor or for the furnishing of material only or labor only for 
the physical erection, and to award contract or contracts to ‘the lowest and 
best bidder or bidders. Preliminary to commencement of the physical erection, 
but as a part of the construction work, it is necessary to send engineering parties 
into the field for purposes of determining and establishing right of way routes and 
structure sites and to obtain accurate and definite elevations, profiles, section ties, 
land descriptions, tract maps, and other engineering field data. 

It is proposed to advertise for bids and to enter into contract or contracts 
with a private firm or firms to perform the necessary field work with their 
own personnel and equipment preparatory to actual physical erection rather 
than for the Southwestern Power Administration to employ the necessary per- 
sonnel on a temporary basis and to purchase the necessary equipment therefor. 

Customarily, the individual member or members of such private firm or firms 
do not personally engage in the field work, but own the necessary equipment, in- 
cluding transportation facilities, and maintain a trained staff who perform the 
required work under the direction and supervision of a member of the firm or 
his designee. 

The premises stated above seemingly call for you to make a determination as 
to whether the previously described field work preparatory to actual physical 
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erection can be accomplished by contract with a private firm or firms in accord- 
ance with the provisions of Section 3709 of the Revised Statutes or must be 
accomplished with temporary personnel of this Department employed in ac- 
cordance with the Civil Service Laws and Regulations. 

The appropriation made in Public Law 478, approved July 1, 1946, 
60 Stat. 384, for the Southwestern Power Administration, is as follows: 

Operation and maintenance: For operation and maintenance of the Southwest- 
ern power transmission system, marketing of electric power and energy, and 
administrative expenses connected therewith ; including hire, maintenance, repair 
and operation of passenger automobiles, and printing and binding; $100,000. 

Construction: For construction and acquisition (not to exceed $1,352,415 for 
purchase of the Ark-La line from Markham Ferry, Oklahoma, to Nimrod, Arkan- 
sas) of transmission lines, substations, and appurtenant facilities, and adminis- 
trative expenses connected therewith; purchase (not to exceed ten in the fiscal 
year 1947), hire, maintenance, repair, and operation of passenger automobiles; 
and printing and binding ; $7,500,000. 

The general rule is that purely personal services for the Govern- 
ment are required to be performed by Federal personnel under Gov- 
ernment supervision. See 6 Comp. Gen. 140; 15 td. 951; 17 id. 300; 
24 id. 924; 25 id. 579. However, in determining whether certain serv- 
ices are personal there are for consideration such factors as the degree 
of direct Government supervision over the services performed, the fur- 
nishing of equipment and supplies to perform the services, the fur- 
nishing of office or working space, the use of special knowledge or 
equipment, the temporary character of services which no Government 
employee is qualified or available to perform, etc., and whether the 
fee or the amount of the contract price is based upon the results to 
be accomplished rather than the time actually worked, and whether 
the amount paid as compensation covers not only the contractor’s time 
but the use of his facilities, office staff, equipment, etc. See 6 Comp. 
Gen. 180, 480; 11 zd. 99; 13 id. 351; 17 id. 300; 19 id. 849; 21 id. 388, 
400; 22 id. 700; 24 id. 414, 924. See, also, 15 Op. Atty. Gen. 235, 538, 
and decisions of March 31, 1944, B-40704, and June 16, 1944, B-41943, 
to your predecessor. 

Your letter, swpra, indicates that the Southwestern Power Admin- 
istration has neither the personnel nor the equipment required to secure 
the data which necessarily must be obtained prior to the construction 
of transmission lines, substations, and appurtenant facilities for which 
funds were provided by Public Law 478, supra, and that if such data 
were not obtained by contract with private firms it would be necessary 
for the Southwestern Power Administration to employ the necessary 
personnel on a temporary basis and to purchase the equipment required 
to perform the field work which would be incidental to obtaining such 
data. Further, it is understood that private firms are available which 
own the necessary equipment including transportation facilities and 
which maintain trained staffs which are capable of performing the 
required work under the direction and supervision of officers and 
employees of those firms. Presumably, contracts with such firms 
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would result in the most economical, efficient, and expeditious perform- 
ance of the services required to obtain the necessary data. Also, the 
obtaining of the data sought will not require any direct governmental 
supervision over the actual performance of the services. 

Under such circumstances this office will not be required to object 
to otherwise proper payments under contracts such as are proposed 
for the performance of the preliminary field work where such con- 
tracts are awarded, in each case, to the lowest responsible bidder after 
the solicitation of competitive bids pursuant to the requirements of 
section 3709, Revised Statutes, as amended. 


(B-62391) 


COMPENSATION—POSTAL SERVICE—SPECIAL-DELIVERY MESSENGERS 
TEMPORARILY ASSIGNED AS RURAL CARRIERS 


Special-delivery messengers assigned as rural carriers in an emergency, under 
authority of the act of December 23, 1944, should be placed on leave without 
pay from their regular positions and compensated as rural carriers in accord- 
ance with section 17 (f) of the Postal Service pay statute of July 6, 1945— 
it being assumed that rural-carrier and special-delivery duties could not 
efficiently be combined within eight hours, so that section 22 (e) of the latter 
act, authorizing the employment of special-delivery messengers at other 
duties at their regular compensation rate when their regular duties do not 
require eight hours’ work in ten, would not be for application. 


Comptroller General Warren to the Postmaster General, January 9, 1947: 
I have your letter of December 9, 1946 (reference 15), as follows: 


In accordance with the act of July 6, 1945, Public Law 134, special delivery 
messengers at first-class offices were placed on an hourly or annual rate basis 
effective July 1, 1945. Under the authority of section 136, Title 39 of the United 
States Code, as amended, postmasters may assign employees to any duty in an 
emergency. In view of the fact that the rural delivery service as stated in your 
decision of September 25, 1945, (B-51876), [25 Comp. Gen. 287] is a separate 
and distinct unit of the Postal Service regardless of the class of office from 
which the route emanates, am I correct in my understanding that special delivery 
messengers at first-class offices assigned to a rural route in an emergency must 
be placed on leave without pay and paid as rural carriers? 


The compensation of rural carriers is prescribed by section 17 of 
the Postal Employees Pay Act of 1945, Public Law 134, 59 Stat. 456, 
paragraph (f) of which section provides: 


(f) A substitute rural carrier who performs service for a regular carrier absent 
with pay shall be paid at the same rate paid the regular carrier for each day’s 
service, exclusive of Sundays and authorized holidays. A temporary rural car- 
rier serving a route in place of a regular carrier absent without pay shall be 
paid at the same rate paid the regular carrier, Sundays and holidays included 
except at the beginning or end of the period of employment. A temporary rural 
carrier serving a route for which there is no regular carrier shall be paid at 
the rate of salary provided for a carrier of grade 1 for the route on which service 
is performed, including Sundays and authorized holidays except at the beginning 
and end of the period of employment. 


The compensation of special-delivery messengers employed on a 
full-time basis in offices of the first class is prescribed by section 22 of 
said act, paragraph (e) of which section, 59 Stat. 460, provides: 
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Special-delivery messengers may be employed at duties other than the delivery 
of special-delivery mail when their regular duties do not require eight hours 
work in ten; and special-delivery articles may, in the discretion of the Postmaster 
General, be delivered by regular, substitute, and temporary postal employees, 
and such employees shall be paid their regular rate of compensation for such 
delivery service. 


In decision of September 25, 1945, B-51876, 25 Comp. Gen. 287, it 
was stated (page 290): 


* * * ‘The rural delivery service is understood to be a separate and distinct 
unit of the Postal Bervice regardless of the class of post office out of which the 
routes emanate. * 

And it was held in said decision that all rural carriers are entitled to 
fees for delivering special-delivery mail on their routes. 

It is assumed that the duty of rural carriers and that of special- 
delivery messengers ordinarily may not efficiently be combined within 
eight hours, and if that assumption be correct, the provisions in section 
22 (e) for the assignment of special-delivery messengers to other duties 
when working less than eight hours would not be for application. 

The act of December 23, 1944, 58 Stat. 922, 39 U. S. Code 136, 
provides : 

That section 1 of the act of March 1, 1929, entitled “An Act for the relief of 
present and former postmasters and acting postmasters, and for other purposes” 
(45 Stat. 1441), as amended (39 U. S. C., 1940 edition, Supp. III, 136), is amended 
to read as follows: 

“When in the judgment of the Postmaster General the needs and interests of 
the Postal Service so require he may employ mail messengers and postal employees 
in a dual capacity, or assign extra duties to such mail messengers and postal 
employees; and, notwithstanding the provisions of sections 1763, 1764, and 1765 
of the Revised Statutes, as amended (U. S. C., title 5, secs. 58, 69, and 70), 
compensation shall be paid to such mail messengers and postal employees for 
such services at the rate provided by law for such services.” 

As special-delivery messengers presumably could not perform full- 
time service as such while acting as rural carriers, it appears reason- 
able to conclude that they should be placed on leave without pay from 
the position as special-delivery messenger for the time covered by 
such rural delivery service and that while so serving they be compen- 
sated in accordance with section 17 (f), supra. 


(B-62570) 


COMPENSATION—POSTAL SERVICE—CREDIT OF MILITARY SERVICE 
AND PRIOR CIVILIAN SERVICE FOR AUTOMATIC PROMOTIONS— 
CHANGE IN CLASSIFICATION OF POST OFFICE DURING MILITARY 
SERVICE 


The fact that, during his military service, the post office in which a substitute 
clerk had been employed prior to military service was relegated to a lower 
class but restored to its former classification before his release from the 
military service and reinstatement as a substitute clerk would not constitute 
a break in service depriving him of credit, for automatic promotion purposes, 
under section 25 of the Postal Service pay statute of July 6, 1945, and section 
2 of the act of March 6, 1946, for past continuous civilian and military service. 
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Comptroller General Warren to the Postmaster General, January 9, 1947: 


There has been considered your letter of December 16, 1946 (refer- 
ence 15) as follows: 


Section 25 of the act of July 6, 1945, Public Law 134, provides that in conferring 
the benefits of that act upon postal employees only continuous service may be 
counted, no credit to be given for previous periods or terms of employment but 
all service with the armed forces shall be construed as allowable service. 

Your decision is requested with respect to the application of this law concern- 
ing John R. Adamcik, Jr., a substitute clerk in the post office at South Coventry, 
Connecticut. Mr. Adamcik was appointed a classified substitute clerk on March 
25, 1940, and was inducted into the armed forces on March 29, 1943. At that time 
the South Coventry post office was in the second class. Effective July 1, 1944, 
the South Coventry office was relegated to the third class; on July 1, 1945, the 
office was advanced to the second class. On June 1, 1946, Mr. Adamcik was 
restored to duty as a classified substitute clerk. 

The question has arisen as to whether the year that the South Coventry office 
was in the third class would operate as a break in service for Mr. Adamcik 
notwithstanding that he was with the armed forces at that time. If the year 
of relegation constitutes a break in service Mr. Adamcik’s seniority for pay pur- 
poses will date from July 1, 1945; if the relegation is not a break his seniority 
will date from March 25, 1940. 

It will be appreciated if you will advise me as to which is the proper procedure 
in this case, 


Section 25 of the Postal Employees Pay Act of 1945, Public Law 
134, approved July 6, 1945, 59 Stat. 461, provides: 


Sec. 25. Allowable service under the provisions of this Act shall be only such 
continuous active service as has been rendered and shall not include previous 
periods or terms of employment: Provided, however, That in the case of em- 
ployees who have been separated or shall hereafter be separated from the field 
service of the Post Office Department for military duty, the periods or terms of 
such service immediately preceding entry into the military service as well as 
the time engaged in military service shall be construed as allowable service and 
pro rata credit shall be given for the time engaged in military service for each 
year of such service. 


Section 2 of the act of March 6, 1946, Public Law 317, 60 Stat. 36, 
provides: 

Sec. 2. Employees who have been separated or shall hereafter be separated 
from the field service of the Post Office Department for military duty shall be 
given credit under the provisions of section 1 of this Act for the periods or terms 
of substitute service immediately preceding their entry into military service and 
pro rata credit shall be given for the time engaged in military service. Em- 
ployees who are reinstated to positions in the field service of the Post Office 
Department may be given credit for the periods or terms of continuous substitute 
and regular service immediately preceding their separation, but they shall not 
be placed in a grade higher than the grade to which they would have progressed 
in continuous service. 

As Mr. Adamcik, Jr., is entitled to credit under the above statutes 
for the period of his military service toward advancement as a substi- 
tute, the fact that during a portion of his military service the post 
office in which he was employed prior to entering the military service 
was relegated to a lower class but restored to its former classification 
before his release from the military service would not constitute a 
break in service so as to deprive him of credit for past continuous 
service upon his reappointment in the Postal Service. 
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(B-53368) 


PAY—RETIRED—PERCENTAGE RATE AS AFFECTED BY INACTIVE SERV- 
ICE CREDIT AUTHORIZED SUBSEQUENT TO RETIREMENT 


In the case of Navy officers who were retired prior to the effective date—June 1, 
1942—of the Pay Readjustment Act of 1942, under the acts of August 29, 
1916, as amended, and August 5, 1935, with retired pay at 214 percent of 
active-duty pay for each year of service, the percentage to be used in deter- 
mining retired pay on the basis of pay authorized in the 1942 act, as provided 
by section 15 thereof, is not affected by inactive service prior to retirement 
which could not be credited for pay purposes at the time of retirement but 
which, pursuant to said 1942 act, as amended, now may be so credited. 


Assistant Comptroller General Yates to the Secretary of the Navy, January 
10, 1947: 


Reference is made to your letter of October 19, 1945, transmitting 
letter of September 25, 1945, from the Assistant Chief of the Bureau 
of Supplies and Accounts, and requesting decision on the questions 
presented therein as follows: 


* * * The acts of August 29, 1916, February 28, 1931, March 3, 1931, August 
5, 1985 and June 23, 1988, insofar as they relate to retired pay of officers retired 
for age or service ineligibility for promotion, or on own application with less 
than 30 years of service, provide that such officers are entitled to retired pay 
on the basis of 244 per centum of the active duty pay to which entitled at time 
of retirement multiplied by the number of years of service for which entitled to 
credit in the computation of their pay on the active list, not to exceed 75 per 
centum of said active duty pay. In this connection it is pointed out, for example, 
that officers of the Regular Navy retired prior to 1 June 1942 under acts contain- 
ing the aforesaid provision were not entitled to count prior inactive service (en- 
listed, warrant, commissioned warrant or commissioned) in the active National 
Guard or Reserve Components of the Armed Forces of the United States, although 
such service is creditable for all pay purposes in computing active or retired 
pay on and after 1 June 1942 under the provisions of the Pay Readjustment Act 
of 1942. Also, officers of the Regular Navy appointed on and after 1 July 1922 
were not entitled to count, under the act of June 10, 1922, prior enlisted or war- 
rant service in the Army, Navy, or Marine Corps or active enlisted and warrant 
service in the Reserve Components thereof; neither were they entitled to count 
prior inactive commissioned or commissioned warrant service in the National 
Guard, National Guard Reserve or the other Reserve Components of the Armed 
Forces. Since 1 June 1942 the service mentioned has been creditable for all pay 
purposes in computing active or retired pay. The following cases are illustrative 
of this point and it is deemed advisable to obtain a decision of the Comptroller 
General as to the retired pay status of such officers under the Pay Readjustment 
Act of 1942: 

(a) An officer retired in the rank of Commander on 30 June 1982 under the 
provisions of reference (a) with service of 26 years 9 months and 25 days, served 
on active duty from 1 October 1939 to 30 September 1941. At time of retirement 
this officer had prior inactive enlisted service in the Organized Militia which was 
not then creditable for pay purposes but which has been creditable for all pay 
purposes under the provisions of the Pay Readjustment Act of 1942 since 1 June 
1942. Is such officer entitled on and after 1 June 1942, under the provisions of 
Section 15 of the Pay Readjustment Act of 1942: 

(1) to retired pay computed as 75 per centum of the active duty pay of a 
Commander with over 30 years of service, or 

(2) is he entitled to retired pay computed as 72% per centum of the active 
duty pay of a Commander with over 30 years of service? 

The 72% per centum rate is based on service creditable for pay purposes in 
computing active duty pay to which entitled at time of retirement plus active 
commissioned service performed subsequent to retirement. 

(b) An officer retired in the rank of Lieutenant Commander on 30 June 1941 
under the provisions of reference (e), with service of 24 years 5 months and 
6 days then creditable for pay purposes, was continued on active duty subse- 
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quent to retirement and is to be released from active duty effective 31 October 


National Guard totaling 1 year and 9 months and prior inactive commissioned 
service in the Naval Reserve Force totaling 8 months and 5 days. Since 1 June 
1942 this officer has been entitled to count for all pay purposes the said prior 
inactive enlisted service in the National Guard and prior inactive commissioned 
service in the Naval Reserve Force. Is such officer entitled on and after 1 
November 1945, under the provisions of Section 15 of the Pay Readjustment 
Act of 1942: 

(1) to retired pay computed as 75 per centum of the active duty pay of a 
Lieutenant Commander with over 30 years service, or 

(2) is he entitled to retired pay computed as 72% per centum of the active 
duty pay of a Lieutenant Commander with over 30 years service? The 72% 
per centum rate is based on service creditable for pay purposes in computing 
active duty pay to which entitled at time of retirement plus active commissioned 
service performed subsequent to retirement. 


The act of August 29, 1916, 39 Stat. 556, 579, as amended, insofar 
as here pertinent, provides: 

* * * That captains, commanders, and lieutenant commanders who be- 
come ineligible for promotion on account of age shall be retired on a percent- 
age of pay equal to two and one-half per centum of their shore-duty pay for 
each year of service: Provided further, That the total retired pay shall not 
exceed seventy-five per centum of the shore-duty pay they were entitled to re- 
ceive while on the active list. 


Section 8 of the act of August 5, 1935, 49 Stat. 531, provides, in part: 


* * * Officers retired pursuant to this Act shall receive pay at the rate 
of 2% per centum of their active-duty pay, multiplied by the number of years 
of service for which they were entitled to credit in computation of their lon- 
gevity pay on the active list not ‘to exceed a total of 75 per centum of said active- 
duty pay: Provided, That a fractional year of six months or more shall be con- 
sidered a full year in computing the number of years of service by which the 
rate of 24% per centum is multiplied. 


The question presented for decision is understood to be whether, 
in computing the length of service by which the percentage factor of 
24% percent is to be multiplied to determine their retired pay under 
either of the above-cited acts, officers retired prior to June 1, 1942, 
the effective date of the Pay Readjustment Act of 1942, 56 Stat. 359, 
as amended, are entitled to credit for service which, although it 
could not be credited for pay purposes at the time of their retirement, 


may be so credited under the provisions of the Pay Readjustment Act 
of 1942. 


Paragraphs 1 and 2 of section 15 of the Pay Readjustment Act of 
1942, 56 Stat. 367 and 368, provide: 


On and after the effective date of this Act, retired officers, warrant officers, 
nurses, enlisted men, and members of the Fleet Reserve and Fleet Marine Corps 
Reserve shall have their retired pay, retainer pay, or equivalent pay, computed 
as now authorized by law on the basis of pay provided in this Act, which pay 
shall include increases for all active duty performed since retirement or trans- 
fer to the Fleet Reserve or Fleet Marine Corps Reserve in the computation of 
their longevity pay and pay periods: Provided, That nothing contained in this 
Act shall operate to reduce the present pay of officers, warrant officers, nurses, 
and enlisted men now on the retired list or drawing retainer pay, or personnel 
= Lee etuivalent status in any of the services mentioned in the title of this 

In the computation of the retired pay of officers heretofore or hereafter re- 
tired with pay at the rate of 2%, 3, or 4 per centum of the active duty pay 
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received by them at the time of retirement multiplied by the number of years 
of service for which entitled to credit in the computation of their pay on the 
active list, not to exceed a total of 75 per centum of said active duty pay, active 
duty performed by such retired officers subsequent to the date of their retire- 
ment shall be counted for the purpose of computing percentage rates and in- 
creases with respect to their retired pay. The increases shall be at the rate 
of 2%, 3, or 4 per centum for each year of active duty and a fractional year 
of six months or more shall be considered a full year in computing the number 
of years: Provided, That the increased retired pay of such retired officers shall 
in no case exceed 75 per centum of the active duty pay as authorized by existing 


law. 

The acts of August 29, 1916, as amended, and August 5, 1935, supra, 
fix the percentage of the active duty pay that officers retired there- 
under shall receive at 214 percent for each year of service. In the 
case of an officer retired prior to June 1, 1942, the number of years 
of service to be multiplied by the 214 percent factor necessarily is the 
number of years’ service the officer was entitled to count in the com- 
putation of his active duty pay at the time of his retirement. While 
the first paragraph of section 15 of the Pay Readjustment Act of 1942, 
supra, authorizes retired pay to be computed on the basis of pay pro- 
vided in that act, it is specifically stipulated that such computation 
shall be made “as now authorized by law.” Except as may be other- 
wise expressly provided therein, such act does not purport to change 
or amend the various retirement acts and, accordingly, the officers 
referred to in the specific questions presented in your letter, based on 
the statements of service made therein, would be entitled to retired 


pay computed at 7214 percent of their active duty pay. See 8 Comp. 
Gen. 87, and Stephenson v. United States, 81 C. Cls. 634. 


(B-60277) 


PAY—PROMOTIONS—RETROACTIVE—ARMY OF U. S. AND RESERVE 
OFFICERS NOT PROMOTED WHEN ELIGIBLE 


In the case of officers of the Army of the United States and Reserve officers who 
were eligible for one-grade promotions pursuant to War Department Circu- 
lars Nos. 10 and 140 coincident with processing for relief from active duty, 
but who, through administrative error or oversight, were not timely issued 
promotion orders, subsequent orders announcing the promotion of an officer 
as of the date he became eligible are ineffective to authorize payment of the 
pay and allowances of the higher grade, during terminal leave, prior to the 
date of issuance of such promotion orders. 


Assistant Comptroller General Yates to the Secretary of War, January 10, 1947: 


There has been considered your letter of August 26, 1946, as follows: 


By War Department Circular No. 10, 11 January 1946, the War Department 
issued instructions to the effect that officers of the Army of the United States and 
Reserve officers below the grade of Colonel, who had been on active duty and had 
served for a period of more than two years subsequent to 16 September 1940 and 
had not been promoted while on active duty, and other officers of those components 
who had served a specified time in grade, would be promoted one grade coincident 
with their relief from active duty. By direction of the President, the authority to 
make such promotions was delegated to various Commanding Generals and Com- 
manding Officers, and among those to which such authority was so delegated were 
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the Commanding Officers of hospitals authorized to process separation of patients 
and Commanding Officers of Separation Centers. War Department Circular No. 
10 has now been superseded by War Department Circular 140, 1946; however, 
the above provisions have been carried forward in War Department Circular 140 
without material change. 

In some instances the Commanding Officers of Separation Centers or other 
designated authority have failed to issue appropriate orders announcing the pro- 
motion of officers who were properly entitled thereto, and such administrative error 
has thus resulted in discrimination against the officers in question. While the 
number of officers involved cannot be stated accurately, it is estimated that there 
are approximately 200 officers who have not been promoted, although fully quali- 
fied under existing instructions. 

It is the view of the War Department that, by virtue of the provisions of War 
Department Circulars 10 and 140, 1946, an officer eligible for a one-grade promo- 
tion may be assumed to have been promoted by direction of the President on the 
date of commencement of his terminal leave, or if not eligible at that time, on the 
date when he thereafter becomes eligible, in the absence of evidence conclusively 
showing that Presidential action has been withheld, and that the failure of the 
designated authority to issue orders announcing the promotion should not deprive 
such personnel of such promotion, rights flowing therefrom, or affect the validity 
of the promotion. 

In order to correct such administrative error, the War Department has issued 
orders substantially as follows: 

“By direction of The President, the promotion of First Lieutenant * * * 
to the grade of captain, AUS, effective 11 January 1946, under the provisions of 
Circular 10, War Department, 11 January 1946 is hereby announced and made of 
record.” 

Confirmation of promotion in the form indicated above will be furnished only in 
those cases in which promotion orders were not issued because of administrative 
error or oversight. 

In the absence of an authoritative decision from your office, the individual 
officers affected have to date been deprived of the increased pay and allowances. 

In order to avoid the possibility of erroneous payments of terminal leave pay 
by disbursing officers of the Army, your decision is requested as to whether or not 
orders as set forth above will be acceptable in support of payments of terminal 
leave pay at the higher rank as indicated. 


War Department Circular 140, dated May 15, 1946, sets forth certain 
classes of officers as being “eligible” for promotion upon relief from 
active duty and paragraph 5 thereof provides, in part: 

5. AUTHORITY TO PROMOTE.—By direction of the President, the Commanding 
Generals, Army Air Forces, Army Ground Forces, Army Service Forces, the 
commanding general or commanding officer of a theater, oversea department, 
service command, separation center, separation point, or hospital authorized to 
process separations of patients, are authorized to promote officers under the 


provisions of this directive, coincident with processing for relief from active 
duty, subject to the following limitations. 


a. No retroactive promotions and no antedated orders will be issued. [Italics 
supplied. ] 


The circular further provides, inter alia, that such promotions as are 
thereby authorized will be made in the Army of the United States and 
will be temporary, only. 

While it may be that officers qualifying or “eligible” for promotion 
under the provisions of the circular had, in a sense, a right to be so 
promoted, such right was at most inchoate and its vesting was subject 
to the fundamental condition of an appointment by the appointing 
power. The circular is not self-executing ; that is to say, the provisions 
of the circular do not, of themselves, promote the individual officers 
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on the day they become eligible therefor, but contemplate and require 
exercise of the appointing power; and, unless and until such appoint- 
ing power actually is exercised, no rights vest thereunder. See 25 
Comp. Gen. 512, citing 25 Op. Atty. Gen. 591; 29 id. 254. 

Apparently recognizing the foregoing principles, it is now proposed 
to issue orders announcing the promotions of the officers involved 
effective retroactively to the dates they became eligible for promotion. 
It is well settled, however, that a statute granting authority to appoint 
to office may not be taken as authority to make a retroactive appoint- 
ment unless it clearly appears from the language of the statute that 
such was the intention of the Congress. See decision of February 2, 
1943, B-29430; Collins v. United States, 15 C. Cls. 22; Kilburn v. 
United States, id. 41; Young v. United States, 19 id. 145; Bennett 
v. United States, id. 379; Du Bose v. United States, 65 id. 142. Cf. 
Quackenbush v. United States, 177 U. S. 20. The act of October 14, 
1942, 56 Stat. 787, specifically provides that every officer of the Army 
of the United States, or any component thereof, promoted to a higher 
grade at any time after December 7, 1941, shall be deemed for all 
purposes to have accepted his promotion to such higher grade upon 
the date the order is issued announcing it, unless he expressly declines 
it, and shall receive the pay and allowances of the higher grade “from 
such date,” unless he is entitled under some other provision of law to 
receive the pay and allowances of the higher grade from an earlier 
date. 

This office is not aware of any provision of law which would entitle 
the officers referred to in your letter to the pay and allowances of a 
higher grade to which they may be promoted from any date other 
than the date the orders announcing such promotions are issued. It 
necessarily follows, in the absence of such statutory authority, that 
payment of the higher pay and allowances from an earlier date would 
not be authorized under the procedure suggested in your letter. 
Accordingly, the question presented is answered in the negative. 


(B-62117) 


COMPENSATION — TRAVEL TIME—HOLIDAYS—NAVY DEPARTMENT 
EMPLOYEES TRAVELING TO AND FROM OVERSEAS POSTS OF DUTY 


Navy Department civilian employees subject to the Federal Employees Pay Act 
of 1945 who are entitled under the act of July 1, 1902, as amended, when 
traveling to and from overseas posts of duty, to “compensation at a rate 
corresponding to their rate of pay while actually employed” are not entitied, 
for travel time on a holiday, to the premium pay authorized by sectinn 302 
of the 1945 act, as amended, for employees “assigned to duty on a holiday”; 
and the same conclusion applies to per hour and per diem employees for 
whom premium rates of pay are authorized by administrative regulations 
when they are “required to work on a holiday.” 
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Comptroller General Warren to the Secretary of the Navy, January 10, 1947: 


Reference is made to letter of November 21, 1946, from the Judge 
Advocate General of the Navy, reference JAG: II: RT: eo, transmit- 
ting letter dated October 23, 1946, from the Deputy Chief, Office of 
Industrial Relations (OTR: 415: Si), and requesting decision respect- 
ing the right of employees to payment of holiday premium compensa- 
tion when traveling under official travel orders to the continental 
United States in a duty status on a holiday falling within the basic 
workweek. 


The letter from the Deputy Chief, Office of Industrial Relations, 
is as follows: 


To: Office of Judge Advocate General. 

Subj: Request for decision of Comptroller General—payment of holiday premium 
compensation to employee in official travel status. 

Ref: (a) 15thNavDist spditr LL2/A1-2/(61)/WAM/ve #680, without date. 
(b) NCPI 85.3-4 1 Rev. I, Amendment 3. 

1. The Commandant of the Fifteenth Naval District in reference (a), has 
presented the following question to the Navy Department: 

“Should employees traveling under official travel orders to the continental 
United States in a duty status on a holiday falling within the basic workweek 
be paid at twice the rate of basic compensation?” 

2. The “employees” here involved are employees subject to the provisions 
of the Federal Employees Pay Act of 1945 as amended by the Federal Employees 
Pay Act of 1946. The instructions of the Navy Department as contained in 
a rota (b), with respect to holiday premium pay, read in pertinent part as 
ollows ; 

“An employee to whom this section applies (NCPI 85.3-3) ‘* * * who is 
assigned to duty on a holiday designated by Federal Statute or Executive order 
during hours which fall within his basic administrative workweek of forty 
hours shall be compensated for not to exceed eight hours of such duty, excluding 
periods when he is in a leave status, in lieu of his regular rate of basic com- 
pensation for such duty, at the rate of twice such regular rate of basic compen- 
sation, in addition to any extra compensation for night duty * * *.’ (Quot- 
ing from the Federal Employees Pay Act of 1946.) Such extra holiday compen- 
sation shall not serve to reduce the amount of overtime compensation to which 
an employee may be entitled. Such extra holiday compensation shall not be 
considered to be a part of basic compensation for purposes of computing over- 
time compensation.” 


The “section” mentioned in the above quoted instruction applies to all employees 
subject to the Federal Employees Pay Act of 1945 as amended. 

3. This office has been unable to find any rulings of the Comptroller General 
directly applicable to the question presented. However, there is for noting the 
fact that, while the phrase—“who is assigned to duty on a holiday” is used in 
the act (the Federal Employees Pay Act of 1946), the Comptroller General in 
various rulings has used the term “work” instead of “duty.” - For example: 

(a) “Since the premium holiday pay authorized by Section 302 of the 
Federal Employees Pay Act of 1945 is payable for the actual number of hours 
worked * *.” (B-54254 Jan. 8, 1946.) 

(b) “A per annum employee who worked in excess of 8 hours on a holi- 
day * *.” (B-55504 Mar. 20, 1946.) 

(c) “Temporary per annum employees subject to the Federal Employees Pay 
Act of 1945 as amended by the Federal Employees Pay Act of 1946 are entitled 
to pay for work performed on a holiday * * *.” (B-58164 of June 17, 1946.) 
[Note: All italics supplied.] 

4. In 14 Comp. Gen. 907, with respect to per diem employees subject to the 
provisions of Section 23 of the Act of March 28, 1934 (48 Stat. 522), it was stated: 

* * No labor is performed during periods of travel between duty stations 
ad headquarters * * *.” 
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Assuming that “labor” and “work” are synonymous terms, for purposes of this 
submission, it would seem that an employee, although in a “duty” status while 
traveling on official orders, is not necessarily in a “work” status. 

5. The following is quoted from report of the Committee on the Civil Service 
(H, R. Report No. 726, 79th Congress), with reference to the Federal Employees 
Pay Act of 1945: 

“Section 302. Compensation for holiday work.—This section provides for extra 

compensation for working on a holiday * * *.” [Italics supplied.] 
The Federal Employees Pay Act of 1945, as well as the Federal Employees Pay 
Act of 1946, uses the phrase—“assigned to duty on a holiday * *.” It was 
the apparent intent of Congress that an employee work on a holiday in order to 
be entitled to compensation at the holiday premium rate. 

6. In view of the foregoing it is requested that a decision of the Comptroller 
General be obtained on the question submitted in paragraph one. 

7. On the basis of the holiday premium pay provisions contained in the Federal 
IXmployees Pay Act of 1945, and decision of the Comptroller General B-53383 of 
Feb. 7, 1946, and in order to equalize the rights of per annum and per diem em- 
ployees with respect to holiday premium pay, the Secretary of the Navy by 
administrative order authorized the payment of holiday premium compensation 
to wage board employees (those whose wages are fixed by the Secretary of the 
Navy under the Act of July 16, 1862—12 Stat. 587), who are “required to work on 
a holiday.” The instructions pertaining to this group of employees are sub- 
stantially the same as those set down in paragraph two hereof, except that the 
language “required to work on a holiday” is used in lieu of “assigned to duty on a 
holiday.” See NCPI 250.7-13i Rev. I, Amendment 5. A ruling is also requested as 
to whether or not the answer to the question presented in paragraph one hereof, 
would.also apply to wage board employees under the same circumstances. 


The act of July 1, 1902, 32 Stat. 662; as amended by the act of June 
13, 1940, 54 Stat. 383, is incorporated in 34 U. S. C. 506, as follows: 

The Secretary of the Navy, in his discretion, is authorized to pay all civilian 
employees appointed for duty beyond the continental limits of the United 
States, and in Alaska, from the date of their sailing from the United States until 
they report for duty to the officer under whom they are to serve, and while re- 


turning to the United States by the most direct route and with due expedition, 
compensation at a rate corresponding to their rate of pay while actually em- 


ployed. 

Section 302 of the Federal Employees Pay Act of 1945, 59 Stat. 
298, as amended by section 11 of the Federal Employees Pay Act of 
1946, 60 Stat. 218, provides, in pertinent part, as follows: 

Any officer or employee to whom this title applies who is assigned to duty on 
a holiday designated by Federal statute or Executive order during hours which 
fall within his basic administrative workweek of forty hours shall be compen- 
sated for not to exceed eight hours of such duty, excluding periods when he is 
in a leave status, in lieu of his regular rate of basic compensation for such duty, 
at the rate of twice such regular rate of basic compensation, in addition to any 
extra compensation for night duty provided by Section 301 of this Act. 

It consistently has been held that an employee in a pay status is 
entitled to his regular compensation while traveling on official busi- 
ness during the hours comprising his daily tour of duty, the same 
as if he had remained at his headquarters regardless of whether, 
during such travel, he performs actual duty. 

The holiday provision of the new pay act entitles the employee to 
holiday premium pay “when assigned to duty” on a holiday for not 
to exceed 8 hours “of such duty” and, provided, of course, the other 
requirements of the statute be met. It is not believed that the Con- 
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gress intended to allow an employee to be compensated at the holiday 
rate of pay except in those instances in which he actually performs 
work on the holiday. That is to say, an employee is not entitled to 
the holiday premium pay merely because he is in a travel status—the 
period of time spent in traveling usually being nonproductive and the 
traveler being more or less free from any duties and permitted to 
spend the time in such manner as he desires or sees fit. 

With respect to the act of July 1, 1902, as amended, supra, it is 
not believed that the provisions thereof have any effect upon the above- 
stated conclusions. The basic purpose of that statute is to allow 
compensation to civilian employees of the Navy for duty beyond the 
continental limits of the United States for their necessary transit or 
travel time beyond such limits in going to and from their overseas 
station, The statute provides for payment of compensation, in the 
discretion of the Secretary of the Navy, for such travel time “at a rate 
corresponding to their rate of pay while actually employed.” The 
language used therein is understood to mean the regular basic pay 
of the employees and entitles them, within the limits of any other 
applicable statutory provisions, to receive their regular pay for travel 
performed on a holiday the same as if they had been at their head- 
quarters. That statute, considered in conjunction with the statutes 
and regulations authorizing holiday premium pay, is not, however, to 
be considered as conferring upon the employees so traveling any 
greater benefits in the way of holiday compensation than those ac- 
cruing to employees traveling within the United States on a holiday. 

Hence, the question stated in paragraph 1 of the above-quoted letter 
is answered in the negative. 

The act of July 16, 1862, 34 U. S. C. 505, provides as follows: 

The rate of wages of the employees in the navy yards shall conform, as nearly 
as is consistent with the public interest, with those of private establishments in 
the immediate vicinity of the respective yards, to be determined by the com- 


mandants of the navy yards, subject to the approval and revision of the Secretary 
of the Navy. 


In decision of February 7, 1946, B-53383, 25 Comp. Gen. 584, it was 
held with respect to payment of holiday premium pay to employees 
whose wages are fixed by wage boards or other wage-fixing authorities 
that this office would “offer no objection to otherwise proper adminis- 
trative regulations authorizing penalty rates for work administra- 
tively required on holidays regardless of the fact that such days fall 
within an employee’s regular tour of duty.” Subsequent to that de- 
cision, the Secretary of the Navy issued regulations authorizing the 
payment of holiday premium compensation to the above-named class 
of employees, which are set out in Navy Civilian Personnel Instruc- 
tions, 250.7-137, Revision I, Amendment 5, in pertinent part, as 
follows: 
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4. Holiday—additional pay for work on.—All per diem and per annum em- 
ployees whose wages are fixed by wage boards or similar administrative authority, 
who are required to work on a holiday designated by a Federal statute or execu- 
tive order, falling within the basic workweek of 40 hours, shall receive for not 
exceeding 8 hours of such work, excluding periods when in a leave status, com- 
pensation at the rate of twice the regular schedule rate of pay, in lieu of the 
regular schedule rate of pay for not exceeding 8 hours. * 


Those regulations, as pointed out in paragraph 7 of letter of October 
23, 1946, quoted above, use substantially the same language as the new 
employees’ pay act, the only significant difference being the use of 
the phrase, “required to work on a holiday”, in lieu of “assigned to duty 
on a holiday.” Therefore, the answer to the first question, swpra, is 
equally applicable to employees whose wages are fixed in accordafice 
with the provisions of the act of July 16, 1862, under the same circum- 
stances. 


(B-61873) 


COMPENSATION—WITHIN-GRADE ADVANCEMENTS—WAITING PERIOD 
COMMENCEMENT; PAY ROLL DATA 


The date on which an employee receives a within-grade salary advancement pur- 
suant to section 402 of the Federal Employees Pay Act of 1945, that is, the 
beginning of the pay period following the completion of the necessary twelve 
or eighteen months’ service without an equivalent increase in compensation, 
is to be regarded as the date of commencement of the waiting period for 
the next within-grade advancement, rather than the date prior to the begin- 
ning of such pay period on which the employee completes the necessary 
service. 

A special certification on pay rolls that employees have met the requirements 
for periodic within-grade advancements under section 402 of the Federal 
Employees Pay Act of 1945, in lieu of the factual notations as to length of 
service since the last salary advance, efficiency rating, satisfactory service 
and conduct, etc., required pursuant to General Regulations No. 34, Supple- 
ment No. 10, 23 Comp. Gen. 995, and General Regulations No. 102, Second 
Revision, 25 Comp. Gen. 940, would not meet audit requirements of this 
office. 


Comptroller General Warren to the President, Board of Commissioners of the 
District of Columbia, January 13, 1947: 


There has been considered your letter of November 5, 1946, as 
follows: 


“ pie 402 of the Federal Employees Pay Act of 1945 provides in part as 
‘ollows: 

“Subsection (b) of Section 7 of the Classification Act of 1923, as amended, is 
amended to read as follows: 

“*(b) All employees compensated on a per annum basis, and occupying per- 
manent positions within the scope of the compensation schedules fixed by this 
Act, who have not attained the maximum rate of compensation for the grade in 
which their positions are respectively allocated, shall be advanced in compensa- 
tion successively to the next higher rate within the grade at the beginning of 
the next pay period following the completion of (1) each twelve months of 
service if such employees are in grades in which the compensation increments 
are less than $200, or (2) each eighteen months of service if such employees are 
in grades in which the compensation increments are $200 or more, subject to the 
following conditions; 
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“*«(1) That no equivalent increase in compensation from any cause was re- 
ceived during such period, except increase made pursuant to subsection (f) of 
this section ; 

oo That an employee shall not be advanced unless his current efficiency is 
‘good’ or better than ‘good’ ; 

“*«(3) That the service and conduct of such employee are certified by the 
head of the department or agency or such official as he may designate as being 
otherwise satisfactory ;”’ ” 

A number of District employees completed their twelve and eighteen months of 
service on various days during the period June 30, 1946 (Sunday), to July 13, 
1946 (Saturday), both inclusive, but their within-grade promotions were all effec- 
tive July 14, 1946 (the first day of the next pay period following the completion of 
such service). Thus some of these employees served as long as 14 days without 
the benefit of the increase, but this was required by the express terms of the 
statute. However, will this period which was lost to these employees for pur- 
poses of payment of this increase, likewise be lost to them in the computation of 
théir current periods of twelve and eighteen months of service? 

In other words, Employee A serving in grade CAF-2 completed 12 months of 
service on June 30, 1946 and, having otherwise complied with Sect. 7 (b) of the 
Classification Act, as amended, became entitled to a within-grade increase in com- 
pensation in the amount of $66—but not effective until July 14, 1946, the beginning 
of the next pay period. Will the current 12 months service of this employee, 
which is necessary to qualify for a further within-grade increase, be considered 
as completed on June 30, 1947 (12 months after completing the previous 12 months’ 
service) or on July 13, 1947 (12 months after the effective date of the last prior 
within-grade increase)? If the period of service is not completed until July 13, 
1947 the increased compensation would not be payable until July 27, 1947 (the 
first day of the next pay period) or nearly two pay periods after having completed 
twenty-four months of service. 

2. Following the original enactment of Section 7 (b) of the Classification Act of 
1923, as amended by the Act of August 1, 1941, within-grade promotions under 
that amendment were handled in the same fashion as reallocation increases and 
administrative promotions, that is, by the preparation of Commissioners’ Orders 
authorizing the same, and the approval of such orders by the Board of Commis- 
ee at accordance with section 7 of the District of Columbia Appropriation 
Act, 1 ; 

“Hereafter appropriations for the District of Columbia shall be used to pay 
increases in the salaries of officers and employees by reason of the reallocation of 
the position of any officer or employee by the Civil Service Commission, and ad- 
ministrative promotions within the same grade: Provided, that such reallocation 
increases and administrative promotions shall be subject to the approval of the 
Commissioners of the District of Columbia: * 


(as amended by Section 9 of the District of Columbia Appropriation Act, 1946). 


which is substantially the same as the provision which has appeared annually 
in the District of Columbia appropriation acts since the Act of April 4, 1938. 

The procedure which had been established in 1938 was adapted to these promo- 
tions under Section 7 (b) because of the familiarity of District personnel with 
such procedures. However the necessary paper work and the duplications in- 
volved in handling the automatic within-grade promotions in this fashion have 
materially increased—during the last year approximately 3,000 such promotions 
became effective. 

In view of the fact that these automatic within-grade promotions are legislative 
in character, as distinguished from administrative or meritorious promotions 
(Section 7 (f) of the Classification Act of 1923, as amended) and are prescribed 
by Section 7 (b) to be granted upon a proper showing of length of service, 
efficiency rating, and satisfactory service and conduct, the Commissioners have 
determined to abolish the existing procedure of issuing Commissioners’ Orders 
with respect to each such automatic increase and to institute a simplified 
procedure. 

It is proposed that the higher rate to which an employee becomes entitled shall 
be entered upon the appropriate payroll by the office preparing the same and that 
there be added to such payroll a special certificate covering length of service, effi- 
ciency rating and satisfactory service and conduct of employees to be signed by 
the department head so as to comply with the requirements of law. The 
certificate proposed to be used will read : 
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“This is to certify that the employees indicated on this roll (*) are entitled to 
periodic within-grade payroll advancements required by subsection b of Section 7 
of the Classification Act of 1923, as amended, and meet all of the requirements 
thereof as to length of service and efficiency, and their service and conduct is 
otherwise satisfactory.” 

The Commissioners would appreciate advice from you as to whether such a 
certificate by the Department Head attached to the payroll certifying as to length 
of service, efficiency rating and service and conduct towards the work of employees 
entitled to periodic within-grade promotions meet the audit requirements of your 
office. 


While section 402 of the Federal Employees Pay Act of 1945, 59 
Stat. 299, states that salary advancements shall be granted after com- 
pletion of twelve or eighteen months of service this provision must 
be considered in conjunction with the other provisions of that section 
which provide that a salary advancement shall not be effective until 
the beginning of the next pay period following the completion of the 
applicable waiting period and is conditioned upon no equivalent in- 
crease of compensation being received during such period. The latter 
provisions necessarily operate to increase the waiting period in excess 
of the prescribed twelve or eighteen months in some instances, such 
as the example given in your letter. In other words, the inclusion in 
the waiting period for a second or additional within-grade salary ad- 
vancement of the interim between expiration of a prior waiting period 
and the beginning of the next pay period would result in two increases 
within the specified twelve or eighteen months which clearly is not 
authorized by the act. 

Accordingly, the question presented in the second paragraph of your 
letter is answered in the affirmative. In the example furnished in 
connection with that question, the employee will not have completed 
the requisite twelve months’ service towards a further salary advance- 
ment until July 13, 1947, which salary advancement could not become 
effective until July 27, 1947, the date stated as the beginning of the 
next pay period. 

Referring to the matter covered by part (2) of your letter, it may 
be stated, at the outset, that this office concurs in your views regarding 
the delegation of authority to department heads to process automatic 
within-grade promotions as distinguished from meritorious, or admin- 
istrative increases. However, the use of a special certification on pay 
rolls, in the form quoted in your letter, so far as such certification is 
intended to be in lieu of the factual notations heretofore required on 
pay rolls in connection with automatic within-grade salary advance- 
ments, would not meet the audit requirements. See General Regula- 
tions 84, Supplement No. 10, dated August 31, 1943, 23 Comp. Gen. 
995, and General Regulations No. 102, Second Revision, dated June 28, 
1946, 25 Comp. Gen. 940, Without such factual notations as to length 
of service since last salary advance, efficiency rating of record, satis- 
factory service and conduct, etc., this office would not be in a position 
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to determine whether the terms of the within-grade promotion statute 
and regulations had been complied with in respect of any particular 
salary advancement. Specifically, therefore, the question posed in the 
concluding paragraph of your letter is answered in the negative. 


(B-62017) 


WITNESSES—DISTRICT OF COLUMBIA EMPLOYEES—MILEAGE AND 
SUBSISTENCE WHILE IN ATTENDANCE BEFORE COURT OUTSIDE 
DISTRICT OF COLUMBIA 


A District of Columbia employee is not an “employee of the United States” entitled 
under section 850, Revised Statutes, as amended, to mileage and $6 per diem 
in lieu of subsistence incident to attendance as a witness on behalf of the 
United States before a United States court outside the District of Columbia ; 
however, such employee is entitled to mileage and $3 per diem in lieu of sub- 
sistence under the provisions of section 3 of the act of April 26, 1926, as 
amended, relating to witnesses generally. Compare 26 Comp. Gen. 400. 


Comptroller General Warren to the Attorney General, January 13, 1947: 


I have your letter of December 16, 1946 (A3, 22~X-313), as follows: 


This acknowledges your letter of December 9, 1946, File B—62017, relative to 
the allowance of witness fees to a salaried employee of the Government of the 
District of Columbia, incident to his attendance before the United States District 
Court at Boston, Massachusetts, as a witness on behalf of the United States in the 
case of United States vs. Joe Doe, et al. 

While it is noted that such an employee is not entitled to witness fees for 
services, this office is in doubt as to whether or not he would be entitled to per 
diems in lieu of subsistence of $6, in addition to transportation expenses, upon 
the required certificate of attendance of the United States attorney or assistant 
United States attorney, on the same basis as a salaried Government employee. 

Your early consideration of this matter will be greatly appreciated. 


The act of December 24, 1942, 56 Stat. 1088, amended section 3 of 
the act of April 26, 1926, 44 Stat. 234, and also section 850 of the 
Revised Statutes, to read as follows: 


Sec. 3. Witnesses attending in such courts, or before such commissioners, shall 
receive for each day’s attendance for the time necessarily occupied in going to 
and returning from the same, $2, and 5 cents per mile for going from his or her 
place of residence to the place of trial or hearing and 5 cents per mile for return- 
ing: Provided, That witnesses (other than witnesses who are salaried employees 
of the Government and detained witnesses) in the United States courts, including 
the District Court of Hawaii, the District Court of Puerto Rico, and the District 
Court of the United States for the District of Columbia, who attend court or 
attend before United States commissioners, at points so far removed from their 
respective residences as to prohibit return thereto from day to day, shall be en- 
titled, in addition to the compensation provided by existing law, as modified by 
this Act, to a per diem of $3 for expenses of subsistence for each day of actual 
attendance and for each day necessarily occupied in traveling to attend court 
and return home. In cases in which the United States is a party, witnesses on 
behalf of the United States shall be entitled to the payments provided by this 
section upon the certificate of the United States attorney, or assistant United 
States attorney, or United States commissioner. 

Sec. 850. When any officer or employee of the United States is summoned as 
a witness for the Government, his necessary expenses incident to travel by com- 
mon carrier, and if travel is made by privately owned automobile, mileage at a 
rate not to exceed 5 cents per mile, together with a per diem allowance not to 
exceed $6 in lieu of subsistence under such regulations as may be prescribed by 
the Attorney General, shall, when sworn to, be paid by the United States mar- 
shal upon certificate of the United States attorney, assistant United States at- 
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torney, or United States commissioner, but no other mileage or compensation in 
addition to his salary shall in any case be allowed. Whenever any such officer 
or employee of the United States performs travel in order to appear as a witness 
on behalf of the United States in any case involving the activity in connection 
with which such person is employed, his travel expenses and per diem allow- 
ance in lieu of subsistence in connection therewith shall be payable from the 
appropriation otherwise available for the travel expenses of such officer or em- 
ployee, such payment to be made by the disbursing officer charged with the dis- 
bursement of funds under that appropriation after proper certification by a 
certifying officer of the department or agency concerned. 


It is evident that a District of Columbia employee is not an “em- 
ployee of the United States” within the meaning of section 850, 
Revised Statutes, as amended, supra. While the amendment of the 
act of April 26, 1926, by section 1 of the above act of December 24, 
1942, was subsequent to the act of October 14, 1941, considered in 
office decision of December 9, 1946, 26 Comp. Gen. 400, to you, it 
made no substantial change in the provisions of the said 1941 act, 
the amendment merely permitting the certificate of attendance to 
be made by the United States attorney or assistant United States 
attorney instead of by the court. Asa District of Columbia employee, 
prior to the act of October 14, 1941, was considered subject to the 
provisions of the act of April 26, 1926, as amended, the act of Oc- 
tober 14, 1941, prohibiting the receipt of witness fees and in effect re- 
quiring such absences to be considered as official business, did not re- 
peal or otherwise affect the application of the other provisions of 
the act of April 26, 1926, as amended. Accordingly, it must be con- 


cluded that employees of the District of Columbia remain subject to 
the provisions of the act of April 26, 1926, as amended, and are, there- 
fore, entitled to 5 cents per mile and $3 per diem in lieu of subsistence 
while going to and returning from and while in attendance before the 
court, and not to $6 as in the case of a salaried Government employee. 


(B-62298) 


APPOINTMENTS—INITIAL SALARY RATES, ETC.—PERSONS ON LIST OF 
ELIGIBLES PRIOR TO MILITARY SERVICE APPOINTED AFTER SUCH 
SERVICE 


The act of July 31, 1946, fixing, for purposes of determining compensation rate 
and seniority, the constructive date of appointment of Postal Service ap- 
pointees who previously lost opportunity for appointment from a list of 
eligibles “because of military service” as the earliest date of appointment of an 
eligible standing lower on the list, is inapplicable in the case of appointees 
who, when reached on a register prior to military service, had failed to be 
appointed not because of military service but because of physical disquali- 
fication, refusal of appointment on account of other employment, or in- 
ability to accept on account of being unable to secure release from other 
employment. 

A person on a list of eligibles for appointment in the Postal Service who failed 
to reply to an inquiry of availability and subsequently enlisted in the Marine 
Corps because of imminence of induction into the armed forces is not, upon 
appointment after his Marine Corps service, entitled to be considered under 
the act of July 31, 1946, as having been appointed as of the earliest: date 
of appointment of an eligible standing lower on the list, for purposes of 

754496—_48——_ 33 
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determining rate of compensation and seniority, in the absence of a showing 
ase failure initially to receive appointment was due to his Marine Corps 
service. 

A person on a list of eligibles for appointment in the Postal Service who, when 
reached for appointment, was passed over and not offered an appointment 
solely because it was known that his induction into the armed forces was 
imminent is entitled, upon appointment after military service, to be con- 
sidered as having been appointed as of the earliest date of appointment of an 
eligible standing lower on the list, for purposes of determining rate of com- 
pensation and seniority, as provided by the act of July 31, 1946, in the case 
of appointees who previously had failed to receive appointment from a list 
of eligibles “because of military service.” 


Comptroller General Warren to the Postmaster General, January 13, 1947: 


Consideration has been given your letter of December 4, 1946, ref- 
erence 15, as follows: 


I have received your letter of November 7, 1946, (B-61421), [26 Comp. Gen. 
315] advising me that in accordance with the act of July 31, 1946, Public Law 
577, a veteran receiving a probational appointment under Executive Order 9538 
who originally lost opportunity for appointment because of his induction into 
the armed forces should not be denied the benefits of Public Law 577 because 
of the technicality that no eligible lower on the register was appointed. The 
question has now arisen with respect to the extent that the benefits of Public 
Law 577 may be extended to postal employees receiving probational appoint- 
ments under Executive Orders 9538 or 9733 whose failure to originally receive 
such an appointment was not due to their induction into the armed forces. 
Some examples of the types of problems arising in this connection follow. 

(a) John Doe at Brooklyn, New York, was on the eligible register and was 
considered for appointment May 7, 1940. He failed to receive the appointment 
because of his being underheight. On March 7, 1942, he entered the military 
service and was discharged therefrom December 11, 1945, after which time 
his name was restored to the register of eligibles under Executive Order 9538. 
He was subsequently given a probational appointment March 16, 1946, because 
of the waiving of physical requirements for a veteran. 

(b) In another instance an eligible was reached for appointment on October 
1, 1840, but declined as he had other employment at the time. On July 2, 1941, 
he was inducted into the armed forces and discharged therefrom on September 
5, 1945. His name was restored to the eligible register on July 1, 1946, under 
Executive Order 9733, and he was given a probational appointment on Au- 
gust 1, 1946. 

(c) At Flushing, New York, an eligible was reached for appointment on 
April 1, 1939, but failed to receive the appointment because of defective vision. 
He was inducted into the Army on August 14, 1942, and given an honorable 
discharge on December 2, 1945. On December 31, 1945, he applied for restora- 
tion to the eligible register under Executive Order 9538 and presented a medi- 
cal certificate stating that his vision was corrected. He was given a proba- 
tional appointment as a classified substitute on February 1, 1946. 

(d) An eligible in another office was offered a probational appointment on 
January 1, 1943. At that time he was employed at a Naval Ammunition Depot 
and could not obtain a release from the Navy Department in order to accept 
the probational appointment. While still an employee of the ammunition depot 
he was inducted into the Army on October 8, 1943, and received an honorable 
discharge on March 9, 1946. On July 1, 1946, he was given a probational appoint- 
ment under Executive Order 9733. 

(e) At another office’ an eligible was offered a probational appointment on 

1, 1941, but failed to respond to the inquiry of availability. On 
October 7, 1941, he enlisted in the Marine Corps and was given an honorable 
discharge on March 1, 1946. He was given a probational appointment on June 1, 
1946, under Executive Order 9538. 

(f) In another instance an eligible was reached for appointment on October 1, 
1942. His draft classification at the time was 1—-A and it was known that his 
induction into the armed forces was imminent. In view of this and with the 
consent of the Civil Service Commission his name was passed over and an 
offer of an appointment was not extended to him. He was inducted into the 
armed forces shortly thereafter and was released with an honorable discharge 
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on November 1, 1945. He was reinstated to the eligible register under Executive 
Order 9538 and was given a probational appointment on December 15, 1945. 

It will be appreciated if you will inform me as to whether the employees men- 
tioned in the examples are entitled to the benefits of Public Law 577. 

The act of July 31, 1946, Public Law 577 (60 Stat. 749)} is entitled 
“AN ACT To provide benefits for certain employees of the United 
States who are veterans of World War II and lost opportunity for 
probational civil-service appointments by reason of their service in 
the armed forces of the United States” [italics supplied], and pro- 
vides that the benefits thereof shall accrue to “any person—(1) whose 
name appeared on any list of eligibles * * * (B) at any time 
between May 1, 1940, and October 23, 1943, with respect to a position 
in the field service of the Post Office Department * * * and (2) 
who, pursuant to Executive Order Numbered 9538, dated April 13, 
1945, or regulations of the Civil Service Commission covering similar 
situations in which an eligible lost opportunity for probational ap- 
pointment because of military service during World War II, was 
certified for probational appointment to such position, and, subse- 
quently, was given such appointment.” [Italics supplied.] It clearly 
appears that, in order to receive the benefits of the said act, it must 
be established that a person otherwise eligible thereto lost opportu- 
nity for probational appointment because of his military service, and 
it follows that a subsequent appointment pursuant to Executive 
Order No. 9538, dated April 13, 1945, or Executive Order No. 9733, 
dated June 4, 1946, does not per se render an employee eligible to such 
benefits. 

Therefore, with reference to the examples cited in your letter under 
(a), (b), (c) and (d), each of the eligibles there involved failed to 
receive probational appointment for reasons entirely separate and 
apart from his military service and clearly none of them is entitled to 
the benefits of the said act. 

While it is possible that the individual referred to in example (e) 
failed to reply to the inquiry of availability and subsequently enlisted 
in the Marine Corps for the reason that his induction into the armed 
forces was imminent, it is not established from the reported facts that 
his failure to receive probational appointment was because of his 
Marine Corps service; hence, on the present record, it may not be 
concluded that he is entitled to the benefits provided by the act of 
July 31, 1946, supra. However, with respect to the employee referred 
to in example (f) it would appear that he is entitled to such benefits 
because the imminence of his induction into the armed forces reason- 
ably is established to have been the sole reason for his failure to receive 
a probational appointment—it being for noting that while the title 
of the act refers to “service in the armed forces of the United States,” 


1 Bee page 816, eupre, for text of statute. 
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the body of the statute uses the words, “because of military service 
during World War II,” which latter words connote a broader meaning. 
Your submission is answered accordingly. 


(B-62267) 


TRAVELING EXPENSES; TRANSPORTATION OF DEPENDENTS AND 
HOUSEHOLD EFFECTS—EMPLOYEES APPOINTED FOR OVERSEAS 
DUTY—ACT OF AUGUST 2, 1946 


The provisions of the Canal Zone Code, as amended by section 3 of the act of 
July 9, 1987, and Executive regulations thereunder, relating to transporta- 
tion of employees of The Panama Canal and the Panama Railroad Company 
between the Canal Zone and the United States remain in full force and 
effect to the extent that there is no irreconcilable conflict between said 
provisions and those of section 7 of the administrative expense statute of 
August 2, 1946, relating to the expenses of travel and transportation of de- 
pendents and household effects of employees, generally, appointed for over- 
seas duty, or Executive regulations thereunder. 

The term “actual residence at time of assignment to duty outside the United 
States,” as used in section 7 of the administrative expense statute of August 
2, 1946, to designate the place to which the return expenses of an employee 
appointed for overseas duty may be paid, means, generally, the place at which 
he physically resided at the time of appointment; however, it need not be 
so restricted under all circumstances, so that, in the case of employees of 
The Panama Canal or the Panama Railroad Company who were appointed 
while in the Canal Zone, such term may be considered as including “legal 
residence” or “domicile.” 

The provision of section 7 of the administrative expense statute of August 2, 
1946, requiring new appointees for duty outside the United States to agree 
in writing to remain in the Government service for twelve months follow- 
ing appointment, as a condition to entitlement to expenses of travel to and 
from overseas posts of duty, is not to be considered as requiring persons 
who were appointed prior to the date of said act to positions in the Canal 
Zone with The Panama Canal and the Panama Railroad Company, and who 
already were in the Canal Zone, to execute such agreement. 

Veterans restored after military service to positions in the Canal Zone with The 
Panama Canal or the Panama Railroad Company, pursuant to the Selective 
Training and Service Act of 1940, as amended, may not count military service, 
or the time allowed for making application for restoration, immediately 
preceding restoration toward the 12 months’ service which, pursuant to 
section 7 of the administrative expense statute of August 2, 1946, may be 
required of appointees for duty outside the United States as a condition to 
payment of the expenses of return travel to the United States. 

Ordinarily, the restoration of a veteran to his former position or one of like 
seniority, status, and pay in accordance with the Selective Training and 
Service Act of 1940, as amended, does not constitute a new appointment, ir- 
respective of whether he was placed on furlough or leave without pay or 
whether he was actually separated from the rolls at the time he entered 
military service. 

Veterans restored in the United States to their former positions with The Panama 
Canal or the Panama Railroad Company, or to like positions, for duty in the 
Canal Zone, pursuant to the Selective Training and Service Act of 1940, as 
amended, are not to be regarded as “new appointees” to whom may be paid 
under section 7 of the administrative expense statute of August 2, 1946, the 
expenses of their travel from the United States to their posts of duty. 

In applying the requirement of section 7 of the administrative expense statute 
of August 2, 1946, that a new appointee for overseas duty, to be entitled to 
expenses of travel to and from the overseas station, agree to render 12 
months’ service, ,“‘unless separated for reasons beyond his control,” an ap- 
pointee of The Panama Canal may be regarded as entitled to such travel 

benefits on the basis of an agreement to remain in service for a 
definite period of less than 12 months or the*duration of a particular job, 
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if supported by an advance administrative determination that the appointee’s 
service for a longer period would not be required. 

Hmployees of The Panama Canal or the Panama Railroad Company who resign 
and return to the United States at their own expense or who resign while 
on approved leave of absence in the United States are entitled, generally, 
under section 7 of the administrative expense statute of August 2, 1946, 
to have their dependents and household effects, left behind in the Canal 
Zone, returned at Government expense, provided there has been compliance 
with the length-of-service requirement in their contracts of employment. 

Where, at the time of employment in the Canal Zone by The Panama Canal, an 
employee gave as her legal residence and mailing address the legal residence 
in the United States of her husband, whom she married in the Canal Zone, 
such place in the United States is to be regarded as her “actual place of 
residence at time of assignment to duty outside the United States” to be 
used as the basis for determining the maximum allowance under section 7 
of the administrative expense statute of August 2, 1946, for return travel 
to the United States, notwithstanding she then had been divorced and her 
employment record contains reference to several other places. 

The provisions of section 7 of the administrative expense statute of August 2, 
1946, authorizing payment of the expenses of travel of new appointees 
and transportation of their dependents and household effects to and from 
overseas posts of duty are not mandatory, so that it is within the discre- 
tion of The Panama Canal to deny payment of such expenses of appointees 
recruited in the United States for duty in the Canal Zone when it is de 
termined to be in the best interests of the Government to do so. 

The authority provided by section 1 of the administrative expense statute of 
August 2, 1946, for payment of the expenses of an employee’s travel and 
transportation of his dependents and household effects on change of station 
in connection with a “transfer” from one department to another applies only 
to proper cases of transfer pursuant to and in accordance with procedure 
prescribed in connection with administration of the civil service laws and 
regulations, and not to cases where formal resignations are submitted to the 
one agency and new appointments issued by the other, irrespective of 
whether there is a break in service of one or more days. 

Employees who, after resignation from other agencies, were appointed by The 
Panama Canal between August 2 and November 1, 1946—the effective date 
of section 1 of the administrative expense statute of August 2, 1946, author- 
izing payment of the expenses of employees’ travel and transportation of 
their dependents and household effects on change of station in connection 
with “transfer” from one department to another—are to be regarded as “new 
appointees” to whom may be paid under section 7 of said act—which became 
effective August 2, 1946—expenses of transportation of their dependents and 
household effects to their overseas station, rather than as transferees within 
the purview of said section 1. 

An employee whose appointment for duty with The Pamana Canal in the Canal 
Zone was consummated prior to the date of the administrative expense 
statute of August 2, 1946, is not entitled under section 7 of said act to 
transportation of dependents and household effects from the United States 
to the Canal Zone even though he did not begin travel from the port of 
embarkation in the United States, and his compensation did not commence, 
until after August 2, 1946—the date of consummation of appointment being 
the controlling date for the purpose of determining the right to such trans- 
portation under said section 7. 


Cemptroller General Warren to the Governor, The Panama Canal, January 15, 
1947: 

There has been considered your letter of November 25, 1946, request- 
ing decision on 16 specific questions arising out of the application of 
the travel and transportation provisions of the act approved August 
2, 1946, Public Law 600, 60 Stat. 806, to the employment of personne] 
in the Canal Zone. The introductory part of your letter—including 
questions 1 and 2—is as follows: 


Section 7 of Public Law 600, 79th Congress, approved August 2, 1946, provides 
as follows: 
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“Appropriations for the departments shall be available, in accordance with 
regulations prescribed by the President, for expenses of travel of new appointees, 
expenses of transportation of their immediate families and expenses of trans- 
portation of their household goods and personal effects from places of actual resi- 
dence at time of appointment to places of employment outside continental United 
States, and for such expenses on return of employees from their posts of duty 
outside continental United States to the places of their actual residence at time 
of assignment to duty outside the United States: Provided, That such expenses 
shall not be allowed new appointees unless and until the person selected for 
appointment shall agree in writing to remain in the Government service for the 
twelve months following his appointment, unless separated for reasons beyond 
his control. In case of a violation of such agreement any moneys expended by 
the United States on account of such travel and transportation shall be consid- 
ered as a debt due by the individual concerned to the United States. This section 
shall not apply to appropriations for the Foreign Service, State Department.” 

In view of the fact that the Canal Zone is essentially a Government reservation 
and residence in the Canal Zene is limited by treaty to employees of the Govern- 
ment and a few related enterprises directly connected with the operation of the 
Canal, substantially all employees of The Panama Canal and Panama Railroad 
Company, other than employees who are paid in accordance with local, native pre- 
vailing wage rates are recruited directly or indirectly from the United States and 
on the termination of their employment by resignation, retirement, or otherwise, 
such employees usually must return to the United States. 

Prior to the enactment of Public Law 600 the cost of the transportation to the 
Canal Zone of employees appointed in the United States was paid by The Panama 
Canal under section 3 of Executive Order 1888 of February 2, 1914, as amended 
by Executive Order 3182 of November 25, 1919, and as supplemented by Executive 
Order 9064 of February 16, 1942, and the expense of return transportation to 
the United States was paid by The Panama Canal in certain cases under section 15 
of Executive Order 1888 of February 2, 1914, as amended by Executive Order 
8215 of July 25, 1939, and as supplemented by Executive Order 9212 of August 1, 
1942. These Executive Orders were issued by the President pursuant to author- 
ity contained originally in section 4 of the Panama Canal Act of August 24, 1912, 
now incorporated in section 81 of title 2 of the Canal Zone Code, as amended by 
the Act of July 9, 1987 (50 Stat. 487). 

Under the provisions of section 3 of Executive Order 1888 of February 2, 1914, 
as amended by Executive Order 3182 of November 25, 1919, and as supplemented 
by Executive Order 9064 of February 16, 1942, new employees of The Panama 
Canal and Panama Railroad Company have been furnished transportation from 
their homes in the United States to the Isthmus and have been paid a per diem 
in lieu of subsistence from their homes in the United States to the port of departure 
from the United States, at which port the compensation of such employees, with 
certain exceptions, begins at the time of their departure. The payment of the 
cost of transportation of the members of the employee’s family or of his house- 
hold goods and personal effects from the United States to the Canal Zone was not 
provided for in these orders. All new employees appointed in the United States 
after July 1943 were required to sign agreements to remain in the service for one 
year unless sooner released by authority of the Governor, and on resignation at an 
earlier date in violation of that agreement the employee was required to repay 
the cost of his transportation to the Canal Zone. 

Under section 15 of Executive Order 1888 of February 2, 1914, as amended by 
Executive Order 8215 of July 25, 1939, and as supplemented by Executive Order 
9212 of August 1, 1942, the furnishing of transportation from the Isthmus to the 
United States was dependent on the circumstances of the employee’s termination 
and the length of his service at the time of termination. An employee who was 
terminated by reduction of force was furnished return transportation to the United 
States without regard to the length of his service, and an employee who served 
for three years or more was entitled to return transportation without regard to 
the circumstances of his termination. Such return transportation to the United 
States was furnished only to the port of arrival in the United States and not to 
the employee’s ultimate destination, and no provision was made for the payment 
of the cost of transportation of his family or personal effects and household goods. 

Under the provisions of section 7 of Public Law 600 it is apparently necessary 
that an employee have an “actual residence” in the United States at the time of 
his appointment in order to qualify for transportation to the United States on the 
termination of his service. Such a restrictive provision raises a difficult problem 
in construction in the cases of employees of The Panama Canal and Panama Rail- 
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road Company who are employed while on the Isthmus, either transiently or 
following termination of employment by another Government agency or by a 
non-Governmental agency on the Isthmus, and in the cases of the children of 
Panama Canal employees who themselves are employed after having been born 
on the Isthmus or having been brought to the Isthmus by their parents at an 
early age so as to never have had an “actual residence” in the United States other 
than the actual residence of their parents. In many of these cases the second 
generation employees continue their employment and remain on the Isthmus after 
the retirement or other termination of their parents, and hence the provision of 
section 7 of Public Law 600 for the payment of the cost of transportation to 
the United States of the families of the parent employees does not furnish a 
practicable means for the payment of the cost of return transportation of the 
employed children, 

As indicated above, under the provisions of Executive Order 1888 as amended 
and supplemented, the fact that the employee may have had no actual residence 
in the United States at the time of his appointment is immaterial in respect to 
the payment of the cost of the employee’s return transportation to the United 
States, since it is understood by the employee and by The Panama Canal that on 
termination of his service he may not continue to reside in the Canal Zone but 
in most cases must return to the United States, the right to free transportation 
to a port of the United States depending solely on the length of his service and the 
circumstances of his termination. 

It has been assumed that the general purpose of section 7 of Public Law 600 
was to achieve uniformity in the payment of the costs of transportation incident 
to the employment of persons for service outside continental United States, but 
in view of the absence of any provision in the law or regulations expressly 
repealing and rescinding prior statutory and Executive Order authorizations for 
the payment of such transportation costs, and in view of the restrictive effect 
of the reference in Public Law 600 to the place of the actual residence of the 
employee, it is suggested that it may be proper to construe the provisions of 
Executive Order 1888 together with the provisions of section 7 of Public Law 600 
so that where it appears that an employee had no actual residence in the United 
States transportation may be furnished to a port of the United States under the 
less comprehensive provisions of Executive Order 1888; that is, transportation 
may be furnished to the employee to a port of the United States without furnish- 
ing transportation for the members of his family or for his household goods and 
personal effects. 

It is recognized that a discrifnination between employees on the basis indicated 
would not be justifiable as a permanent policy and that legislation should be 
obtained to extend the provisions of section 7 of Public Law 600 to all employees 
who are emplqyed under circumstances contemplating their return to the United 
States on the termination of their employment, but it is obvious that pending 
the enactment of such legislation the employees concerned would be less adversely 
affected by such discriminatory treatment than by complete exclusion from the 
benefits of both section 7 of Public Law 600 and the pre-existing Executive Order 
provisions. 

Question 1: Does section 7 of Public Law 600 supersede the provisions of 
Executive Order 1888, as amended and supplemented, so as to preclude the pay- 
ment of transportation expenses to the United States under that order in cases 
in which section 7 of Public Law 600 may be inapplicable by reason of the 
reference therein to the payment of transportation expenses to and from the 
“places of actual residence” of the employees at time of appointment? 

Question 2: Does the term “actual residence”, as used in section 7, include 
the “legal residence” or “domicile” of an employee who is appointed while on 
the Isthmus under the circumstances outlined in the sixth paragraph hereof? 


Repeals by implication are not favored and a later law will not be 
construed as repealing an earlier law unless the two laws are in irrec- 
oncilable conflict or unless the later law covers the whole ground 
occupied by the earlier and is clearly intended to be a substitute for it. 
The intention of the legislature to repeal should be clear and manifest. 
Generally, a law is not to be considered as repealing another law 
unless there is no other reasonable construction. If both laws can 
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be made effective by reasonable construction, such construction will 
be adopted. United States v. Tynen, 11 Wall. 88, 92; Henderson’s 
Tobacco, 11 Wall. 652, 657; King v. Cornell, 106 U. S. 395, 396; Red 
Rock v. Henry, 106 U. 8.596; Posadas v. National City Bank, 296 U.S. 
497, 503; United States v. Jackson, 302 U. S. 628, 631; West India Oil 
Company v. Domenech, 311 U. S. 20, 29; Walling v. Patton-Tulley 
Transp. Co., 134 F. 2d 945, 948; Ex parte Berkoff, 65 F. Supp. 976, 
980. Also, it is well settled that a general act is not to be construed 
as applying to cases covered by a prior special act upon the same sub- 
ject, unless it contains an express repeal provision or there is an irrec- 
oncilable repugnancy between the acts, or the new law is evidently 
intended to supersede all prior acts on the matter in hand and to 
comprise in itself the sole and complete system of legislation on the 
subject. 19 Comp. Dec. 632, 635; 19 Comp. Gen. 492, and cases therein 
cited. See also Home Owners’ Loan Corporation v. Creed, 108 F. 2d 
153, 155. 

The statute here involved, 60 Stat. 806, contains no general repeal 
provision, and none of the specific repeal provisions contained therein 
has reference to section 7 of the act, 60 Stat. 808, or to prior laws on 
subjects similar to that covered by section 7; neither do I find any 
indication in the act or its legislative history of a congressional intent 
to have section 7 comprise in itself the sole and complete system of 
legislation on the subject covered thereby. Therefore, it is concluded, 
in answer to question 1, that the provisions of section 81 of title 2, 
of the Canal Zone Code, as amended by section 3 of the act of July 
9, 1937, 50 Stat. 487, and Executive orders issued thereunder, relating 
to transportation still are in full force and effect to the extent that 
there is no irreconcilable conflict between said provision¢ and the pro- 
visions of section 7 of Public Law 600 or such regulations as may be 
prescribed by the President pursuant to authority contained in that 
section. 

With respect to question 2, the term “actual residence” as used in 
section 7 of Public Law 600, quoted in your letter, generally would be 
understood to mean the place at which the appointee physically re- 
sides at the time of his appointment. However, it is not believed 
that the term was intended to be so restricted under all circumstances; 
and in the case of employees who are appointed while on the Isthmus 
under the circumstances outlined in the sixth paragraph of your 
letter, supra, the term “actual residence” may be held to include the 
“legal residence’”’ or “domicile” of such an employee, See answer to 
question 10, infra. 

The remaining 14 questions will be answered in the order presented, 
and each answer will be preceded by a quotation from your letter of 
the facts involved in each question as well as the stated question: 
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Apart from the questions concerning the effect of section 7 of Public Law 600 
on Executive Order 1888, as amended and supplemented, a further question 
has arisen as to the effect of the proviso in section 7 that such expenses shall 
not be allowed “new appointees unless and until the person selected shall agree 
in writing to remain in the Government service for the 12 months following his 
appointment unless separated for reasons beyond his control.” In view of the 
fact indicated above, that Panama Canal and Panama Railroad Company em- 
ployees are practically all drawn from the United States, a large number of em- 
ployees were in service on August 2, 1946 under appointments made within one 
year prior to that date. Such employees when appointed in the United States 
had signed agreements to remain in the service of the Canal or Railroad for at 
least one year and to pay to the Canal the cost of their transportation to the 
Canal Zone in the event of their resignation prior to the expiration of one year 
unless sooner released by authority of the Governor. In view of the language 
of section 7 of Public Law 600 that “new appointees” shall sign an agreement 
to remain in the Government service for the 12 months following their appoint- 
ment, it is assumed that the proviso does not apply to employees appointed prior 
to August 2, 1946, so that transportation to the United States may be fur- 
nished to such employees notwithstanding that they may not have served for 
one year prior to the date of their termination, 

Question 3: Does the proviso in section 7 of Public Law 600 referring to “new 
employees”, include employees appointed prior to August 2, 1946? 


The proviso contained in section 7 of Public Law 600 should not 
be so construed as to require persons appointed prior to the date the 
act was approved, and who already were in the Panama Canal Zone, 
to execute the agreement contemplated by the proviso, 


Employees of The Panama Canal and the Panama Railroad Company were 
formally terminated upon entering the military service for the specific purposes, 
among others, of enabling such employees to commute their cumulative leave into 
cash and to withdraw their retirement deductions, in event they elected to do 
so. Upon reemployment (restoration as provided by the Selective Training and 
Service Act of 1940, 54 Stat. 890) such employees received formal appointments 
and were required to sign the usual agreement to remain in the service one year 
unless sooner released by authority of the Governor and in those cases where 
the employee was appointed in the United States free transportation to the 
Isthmus was provided in accordance with the provisions of section 3 of Execu- 
tive Order 1888 as amended and supplemented, in a like manner as for new 
employees. Under the circumstances it appears reasonable to conclude that 
veterans reappointed (restored) to their former positions or positions of like 
seniority, status, and pay should be regarded as new employees at the time of re- 
appointment insofar as the provisions of section 7 of Public Law 600 are con- 
cerned and in this connection there have not been overlooked the provisions of 
section 8 (c) of the Selective Training and Service Act of 1940, which provides 
as follows: 

“Any person who is restored to a position in accordance with the provisions of 
paragraph (A) or (B) of subsection (b) shall be considered as having been on 
furlough or leave of absence during his period of training and service in the 
land or naval forces, shall be so restored without loss of seniority, shall be 
entitled to participate in insurance or other benefits offered by the employer 
pursuant to established rules and practices relating to employees on furlough 
or leave of absence in effect with the employer at the time such person was 
inducted into such forces, and shall not be discharged from such position without 
cause within one year after such restoration.” 

Question 4: In view of the foregoing, may military service (including the time 
allowed for making application for restoration) immediately preceding the res- 
toration of a veteran to his former position with The Panama Canal or Panama 
Railroad Company under applicable provisions of the Selective Training and 
Service Act of 1940, be counted toward the 12 months’ service required by the 
proviso in section 7 of Public Law 600? 

Question 5: May veterans who were reemployed (restored) in the United States, 
either prior to August 2, 1946, or thereafter, for duty on the Isthmus and who 
were simultaneously granted leave of absence without pay in order to attend 
college before reporting for actual duty, be furnished free transportation to the 
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Isthmus upon completion of their college work, and, if so, should such trans- 
portation be furnished under regulations in effect at the time of reemployment 
or at the time the employee actually traveled to the Isthmus? 


Question 4 is answered in the negative, and with reference to ques- 
tion 5, it may be said that, ordinarily, the restoration of a veteran 
to his former position or to a position of like seniority, status, and pay 
in accordance with the provisions of section 8 (c) of the Selective 
Training and Service Act of 1940, 54 Stat. 890, as amended, does not 
constitute a new appointment. 25 Comp. Gen. 786; 22 id. 825. This 
is so irrespective of the administrative action taken with respect to 
the employee at the time he entered military service, that is, irrespec- 
tive of whether he was placed on furlough or leave without pay or 
whether he was actually separated from the rolls. Accordingly, vet- 
erans restored to their former positions with The Panama Canal or 
Panama Railroad Company, or to positions of like seniority, status, 
and pay in accordance with the provisions of section 8 (c) of the 
Selective Training and Service Act of 1940, as amended, may not be 
regarded as “new appointees” under the provisions of section 7 of 
Public Law 600 and, therefore, are not entitled to incur at Govern- 
ment expense the travel and transportation expenses authorized for 
“new appointees” under that section. Hence, the first part of question 
5 is answered in the negative, rendering unnecessary any answer to 
the second part of that question. 


It has been customary to appoint a number of extra employees for a temporary 
period of less than 12 months for the purpose of periodic locks overhaul work. 
A few of such employees can be obtained locally. However, in order to obtain 
the necessary number of experienced employees for the short periods of time in 
which this work is required to be performed, many of the employees must be 
recruited in the United States and provided free transportation to the Isthmus 
and return. Such free transportation was authorized by applicable provisions 
of Executive Order 1888, as amended and supplemented. However, employees 
appointed locally for temporary work were not furnished free transportation 
to the United States upon termination of their services. A general locks overhaul 
is contemplated in the near future and since action is now being taken to recruit 
the necessary personnel a question has arisen as to the propriety of requiring 
new employees appointed in the United States for temporary duty of less than 
12 months on the Isthmus, to sign an agreement to remain in the service for 
the 12 months following their appointment if such an agreement is required in 
order to qualify for free transportation to the Isthmus and return. 

Question 6: Under the circumstances may free transportation be furnished 
under the provisions of Public Law 600 to employees recruited in the United 
States for temporary duty on the Isthmus of less than 12 months without requir- 
ing such employees to agree in writing to remain in the service for 12 months? 

Question 7: If free transportation may not be furnished without a written 
agreement for 12 months’ service, may temporary employees properly be required 
to agree in writing to remain in the service 12 months? 

Question 8: Will employees appointed locally for temporary periods of less 
than 12 months be entitled as a matter of right to free transportation to their 
places of actual residence in the United States upon termination of their services 
for reasons beyond their control within 12 months following their appointment 
if ag are required to sign the agreement referred to in section 7 of Public 
Law ? 


The first sentence of the proviso to section 7 of Public Law 600 
provides: “That such expenses shall not be allowed new appointees 
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unless and until the person selected for appointment shall agree in 
writing to remain in the Government service for the twelve months 
following his appointment, unless separated for reasons beyond his 
control.” [Italics supplied.] The requirement of an agreement by a 
new appointee to remain in the Government service for 12 months 
following his appointment unless separated for reasons beyond his 
control is solely in the interests of the United States. The sentence 
clearly contemplates the possibility of an administrative determina- 
tion that, in the interests of the United States, the services of an 
appointee for a full period of 12 months following his appointment 
would not be required. Hence, it should be immaterial whether such 
determination is made subsequent or prior to the appointment, and 
the sentence should not be so construed as to require the execution 
of an agreement by a new appointee to remain in the Government 
service for the 12 months following his appointment where it defi- 
nitely is known prior to the appointment that the services of the 
appointee will not be required for the 12-month period. Under such 
circumstances an appointee properly may agree in writing to remain 
in the Government service either for the 12 months following his 
appointment or for such lesser period of time as it definitely has been 
determined that his services will be required. Therefore, it may be 
stated that where a new appointee executes an agreement to remain 
in the Government service for a definite period of less than 12 months 
or for the period required to perform a particular job or task and 
such agreement is supported by an administrative statement that it 
was determined prior to the appointment that the interests of the 
Government do not require the services of the appointee for any 
longer period than stated in the agreement, this office will not object 
to otherwise proper payments of expenses incurred in accordance 
with authority contained in section 7 of Public Law 600. Question 6 
is answered accordingly, thus rendering a specific answer to questions 
7 and 8 unnecessary. See, generally, the answer to question 11, infra. 

It is assumed that employees who voluntarily resigned after 12 months’ service 
and return to the United States at their own expense and those employees who 
returned to the United States on approved leave of absence and subsequently 


resigned while in the United States are not entitled to reimbursement of the 
expenses of their travel. 

Question 9: In such cases where the employee’s family and household goods 
were left behind on the Isthmus and request is made within the time limit pre- 
scribed in the President’s regulations for transportation of an employee’s family 
and household goods at Government expense, may such transportation be 


provided ? 

This question is answered, generally, in the affirmative, providing, 
of course, that with respect to those employees who returned to the 
United States on approved leave of absence and subsequently resigned 
while in the United States, there has been compliance with the stipu- 
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lation in their contract of employment as to the length of time to be 
served in Panama. 


An application has been received from an employee who is terminating her 
services effective at the close of business November 26, 1946, for free transporta- 
tion to Los Angeles, California, via New York. This employee was employed on 
the Isthmus July 28, 1941 and was terminated effective October 16, 1941 on ac- 
count of expiration of temporary employment. She was reemployed locally 
February 2, 1942 and voluntarily resigned June 3, 1942. She was again re- 
employed locally effective July 1, 1942 and has been continuously employed to 
date.. The information of record discloses that she was born in El Paso, Texas 
and that she arrived on the Isthmus January 14, 1939 with her parents, her 
father being employed as a construction superintendent on Army barracks. She 
apparently came from Los Angeles, California, where she attended various schools 
from 1931 through 1987. Before being employed by The Panama Canal in 1941 
she was employed on the Isthmus by various private contractors and firms. She 
was married on the Isthmus December 9, 1989 to an employee of The Panama 
Canal and at the time she was employed by The Panama Canal in 1941 she 
gave Delaware, Ohio as her legal residence and mailing address, which place 
her husband claimed as his legal residence. She was divorced in 1944 but the 
record does not disclose that she has claimed any legal address other than that 
given at the time of her original appointment. She stated in connection with her 
first and second employments with The Panama Canal that she had a sister 
residing in Fresno, California, and in January 1945 she stated that her father’s 
address was Albuquerque, New Mexico. 

Question 10: If the employee referred to is entitled to free transportation to 
the United States under the provisions of section 7 of Public Law 600, what is 
the proper basis for determining the maximum transportation allowance which 
may be authorized? 

Question 11: Are the provisions of section 7 of Public Law 600 regarding free 
transportation for an employee’s family and his household goods and personal 
effects mandatory to the extent that an employee who has accepted an indefi- 
nite appointment and proceeded to the Isthmus alone may within the time limit 
prescribed in the President’s regulations transport his family to the Isthmus 
and return at Government expense, or may the head of the department use 
administrative discretion and refuse to authorize such transportation when it 
is not considered to be in the interest of the Government, as, for example, where 
si is cpovemnintee that the employee's services are to be terminated in the near 

uture 

Question 12; Is it mandatory that free transportation to the Isthmus be pro- 
vided in connection with each reemployment in the United States regardless of 
thé time elapsed since the employee was previously furnished free transporta- 
tion to or from the Isthmus and regardless of the length of the preceding service? 


In decision of November 14, 1946, B-61379, 26 Comp. Gen. 322, to 
you, involving the application of section 7 of Public Law 600 to a 
somewhat related situation, it was stated: 


It is noted that the provision for return of employees to this country at 
Government expense is not directly coupled with authority to pay the expenses 
of their outward journey. Also, it is immaterial to the purpose of such pro- 
vision (repatriation) whether the separated employee returns to the identical 
place of actual residence at the time of assignment to foreign duty. It would 
seem rather that the mention of place of actual residence was for the purpose 
of fixing the maximum expense to the United States in that connection. Ac- 
cordingly, you are advised that (except where such action is foreclosed by ap- 
Plicable statutory or regulatory inhibition in that connection) in cases such 
as referred to in your letter this office would not be required to object to the 
payment of expenses, if otherwise proper, of transportation to a place in the 
United States other than the place of the employee’s actual residence at the 
time of assignment to duty in the Canal Zone so long as the expense to the 
Government in that connection is no greater. 


In applying that decision to the facts here presented, there is for con- 
sideration only the place in the United States which shall be consid- 
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ered as the employee’s “actual residence at time of assignment to duty 
outside the United States.” At the time of her employment or assign- 
ment to duty, the employee gave as her legal residence and mailing 
address, the legal residence of her husband, namely, Delaware, Ohio. 
That address may be considered as her “actual residence at time of 
assignment to duty outside the United States” within the meaning of 
those words as used in the statute, and may be used as the basis for 
determining the maximum transportation allowances which may be 
authorized under the terms of section 7 of Public Law 600. This an- 
swers question 10. 

As to question 11, there is nothing in section 7 of Public Law 600 
which would warrant the conclusion that the provisions of that section 
are mandatory in the sense indicated by this question. The section 
simply provides that appropriations for the departments shall be 
available for the expenses provided for in that section “in accordance 
with regulations prescribed by the President.” None of the regula- 
tions prescribed by the President (Executive Order No. 9778 of Sep- 
tember 10, 1946, and Executive Order No. 9805 of November 25, 1946) 
precludes the use of administrative discretion to refuse to authorize 
such transportation at Government expense. Accordingly, it must be 
concluded that payment for such transportation may be denied in any 
case when it is administratively determined to be in the best interests 
of the Government to doso. See Culp v. United States, 76 C. Cls. 507. 

Section 7 of Public Law 600 contains an authorization for expenses 
of travel of new appointees but does not prescribe that such expenses 
must be allowed. Therefore, question 12 is answered in the negative. 

During the period August 2 to October 31, 1946, indefinite appointments were 
given by The Panama Canal to several employees who were previously employed 
by another Federal agency. In some instances there was no break in service, 
whereas in other instances more than 30 days elapsed between the effective date 
of the employee's resignation in the other Government agency and the effective 
date of his employment with The Panama Canal. However, none of the em- 
ployees in question was employed in private industry during the break in service. 
Due to different leave systems, retirement acts, etc, being involved, the customary 
procedure was followed by having the employees formally resign their positions 
with the other Government agency and formal new appointments were issued. 
Also, the employees were required to sign the usual agreement to remain in the 
Government service for 12 months following their appointment, under the same 
procedure as required in the case of a new employee. In some cases the em- 
ployee took the initial step to obtain the position with The Panama Canal, whereas 
in other cases The Panama Canal contacted the employee through his depart- 
ment with the object of recruiting qualified personnel for duty on the Isthmus. 
In some instances the record shows that the employee resigned his former position 
for the purpose of transferring to The Panama Canal. In view of the fact that 
section 1 of Public Law 600 did not become effective until November 1, 1946, it is 
necessary to determine whether employees recruited from other Government 
agencies on and after August 2 and prior to November 1, 1946, are entitled to 


have their families and household goods and personal effects transported to the 
Isthmus at Government expense. 


Question 13: Under the circumstances outlined, may such employees be con- 
sidered as “new employees” within the meaning of section 7 of Public Law 600? 
Question 14: If the answer to question 13 depends on whether there is a break 
in service, what is the length of the break which may occur and the employee 
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still be considered as a transferee within the meaning of section 1 of Public 
Law 600? 

Section 1 of Public Law 600, 60 Stat. 806, which, in accordance 
with the terms of section 20 of that act, became effective the first 
day of the third calendar month following the date of the enactment, 
or November 1, 1946, provides in part: 

That (a) under such regulations as the President may prescribe, any civilian 

officer or employee of the Government who, in the interest of the Government, is 
transferred from one official station to another, including transfer from one de- 
partment to another, for permanent duty, shall, except as otherwise provided 
herein, when authorized, in the order directing the travel, by such subordinate 
official or officials of the department concerned as the head thereof may desig- 
nate for the purpose, be allowed and paid from Government funds the expenses 
of travel of himself and the expenses of transportation of his immediate family 
(or a commutation thereof in accordance with the Act of February 14, 1931) and 
the expenses of transportation, packing, crating, temporary storage, drayage, and 
unpacking of his household goods and personal effects (not to exceed seven 
thousand pounds if uncrated or eight thousand seven hundred and fifty pounds 
if crated or the equivalent thereof when transportation charges are based on 
cubic measurement): * * * Provided further, That no part of such ex- 
penses (including those of officers and employees of the Foreign Service, De- 
partment of State) shall be allowed or paid from Government funds where the 
transfer is made primarily for the convenience or benefit of the officer or em- 
ployee or at his request: Provided further, That in case of transfer from one de- 
partment to another such expenses shall be payable from the funds of the de- 
partment to which the officer or employee is transferred. 
The meaning of the word “transfer” as used in appropriation acts, 
including appropriations available for expenses of travel performed 
on transfer from one official station to another, has been the subject 
of a number of decisions of this office. See, for example, 14 Comp. 
Gen. 564; 17 id. 874; id. 1108; id. 1117; 18 id. 188; 21 id. 613; 25 id. 
731. Under those decisions the word “transfer” as contained in ap- 
propriation acts has been held to be of limited application and not 
to extend to cases where the purported transfer in effect constitutes 
a new appointment. While under section 1 of Public Law 600, supra, 
the authority previously contained in appropriation acts for intra- 
agency transfers at Government expense was extended so as to in- 
clude transfers from one department to another, the application of that 
section in the absence of a clearly expressed intention to the contrary, 
would be limited to proper cases where the transfer is made pursuant 
to and in accordance with the transfer procedure prescribed in con- 
nection with the administration of the Civil Service laws and regula- 
tions. Compare 22 Comp. Gen. 873. The authority would not ex- 
tend to cases such as are presented here, irrespective of whether 
there was a break in service of one or more days, where formal resig- 
nations were submitted to the agency in which the employees formerly 
were employed and new appointments issued by The Panama Canal. 
In view of the foregoing, question 13 is answered in the affirmative 
rendering unnecessary any answer to question 14, 


There is before this office for settlement the claim of a Panama Canal em- 
ployee who received an appointment dated July 10, 1946, for reimbursement of 




















DECISIONS OF THE COMPTROLLER GENERAL 499 


the cost of transportation of his wife from Chicago, Illinois, the place of his 
appointment, to the Isthmus, Although this employee was appointed July 10 
he did not depart from the port of embarkation at New Orleans, Louisiana, 
until August 8, 1946, at which time his compensation began, six days after the 
effective date of Public Law 600, His wife left Chicago on September 7 and 
arrived on the Isthmus September 8, 1946, and since she was not furnished 
a Government transportation request with which to procure her ticket, the em- 
ployee is claiming reimbursement for the cost of her transportation to the 
Isthmus. It is assumed that Public Law 600 is not retroactive and therefore is 
not applicable to employees appointed prior to August 2, 1946. Section 3 of 
Executive Order 1888, as amended by Executive Order 3182 dated November 25, 
1919, provides in effect that the compensation of employees appointed in the 
United States for duty on the Isthmus, with certain exceptions, will begin upon 
date of embarkation at port of departure from the United States. In this con- 
nection, there has not been overlooked your decision dated August 10, 1942, 
B-27768, relative to the application of Executive Order 9064 dated February 16, 
1942, effective as of February 1, 1942, wherein it was held that an employee 
may be reimbursed for transportation under the terms of the regulations and 
paid a per diem in lieu of subsistence only for the period of the travel time 
and waiting time at port of embarkation on and after February 1, 1942. How- 
ever, it appears that the facts here involved may require a different ruling 
from the one contained in that decision. 

Question 15: Under the circumstances, is the date of appointment or the date 
on which compensation begins the controlling date for use in determining whether 
an employee’s immediate family and household goods and personal effects may 
be transported to the Isthmus at Government expense under the provisions 
of Public Law 600? 

Question 16: If the date on which the employee’s compensation begins is the 
controlling date for the purpose of determining whether free transportation 
under the provisions of Public Law 600 is authorized, may the cost incurred 
in connection with that part of a journey completed prior to that date be paid 


from Government funds? 

The date of the consummation of the appointment is the controlling 
date for the purpose of determining whether an employee’s immediate 
family, household goods, and personal effects may be transported to 
the Isthmus at Government expense under the provisions of section 7 
of Public Law 600. Assuming, in the example given, that the em- 
ployee’s appointment was consummated, that is, that an appoint- 
ment had been tendered to the employee and accepted by him prior to 
August 2, 1946, then he would not be a new appointee within the mean- 
ing of section 7 of Public Law 600. In view of this answer to ques- 
tion 15, an answer to question 16 is not required. 


(B-62279) 


LEAVES OF ABSENCE—ANNUAL—RECREDIT OF PRIOR ACCRUED 


LEAVE—FOREIGN SERVICE OFFICERS RETURNING FROM MILITARY 
DUTY 


In view of the act of August 1, 1941, as amended, conferring upon employees 

entering military service the right to have their annual leave remain to 
their credit until their return, a Foreign Service officer reinstated in 1945 
after military service may be recredited with cumulative annual leave earned 
under section 22 of the act of February 23, 1931, in 1940 which he had to 
his credit when he entered military service, notwithstanding decisions (17 
Comp. Gen. 697; 18 id. 467) to the effect that, under the provisions of said 
section 22, the only accumulated annual leave available to a Foreign Service 
officer in a given year is that from the four prior calendar years. 
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Comptroller General Warren to the Secretary of State, January 16, 1947: 
I have your letter of December 4, 1946, reference FP, as follows: 


Your advice is requested in the solution of the following case. 

On May 1, 1942, a Foreign Service Officer was placed on leave without pay in 
connection with his entrance into the Marine Corps. At the beginning of 1942 
there were available to him 133 days cumulative annual leave; 60 days having 
been earned in 1941, 60 days in 1940, and 13 days in 1939. In 1942, before enter- 
ing military service, he availed himself of 37 days cumulative annual leave. In 
accordance with the Department’s regulations the leave taken in 1942 was 
charged against the leave remaining from 1939 and 1940. There were, therefore, 
available to the officer on May 1, 1942, 96 days cumulative annual leave and 20 
days accrued annual leave which he had earned in 1942 covering the period Jan- 
uary 1 to May 1, 1942. No part of this leave was granted in connection with 
the officer’s entrance into military service. 

In July 1945, the officer was released from military service and was reinstated, 
and we are anxious to determine the amount of leave that should be restored 
to his credit. 

1. Should we restore to his credit the 116 days of leave which were available 
to him on May 1, 1942; 

2. or would he lose, through nonapplication therefor, the unused leave from 
1940, since, according to the Comptroller General’s decisions of November 23, 
1938 and March 2, 1938 the only accumulated annual leave available to an officer 
or employee in a given year is the unused leave from the four prior calendar 
years? 


Paragraph 2 of section 22 of the act of February 23, 1931, 46 Stat. 
1210—in effect at the time the employee here involved returned to 
civilian duty after military service—provided as follows: 


The Secretary of State is authorized, in his discretion and subject to such 
regulations as may be issued by the President to grant to any officer or employee 
of the Foréign Service not to exceed sixty days annual leave of absence with pay. 
If such officer or employee returns to the United States, the leave of absence 
granted under the provisions of this section shall be exclusive of the time actually 
and necessarily occupied in going to and from the United States, and such time 
as may be necessarily occupied in awaiting sailing. Any portion of sixty days 
annual leave not granted or availed of in any one year may be cumulative, not 
to exceed exclusive of time in transit and awaiting sailing, one hundred and twenty 
days in three years or one hundred and eighty days in four years: Provided 
further, That employees, not American citizens, may be granted not to exceed 
thirty days leave of absence with pay in any one year. 


In the decision of March 2, 1938, 17 Comp. Gen. 697, referred to in 


your letter, swpra, it was held as follows (quoting the syllabus) : 

Section 22, act, February 23, 1931, 46 Stat. 1210, limiting the amount of annual 
leave which may be accumulated by Foreign Service officers and employees of 
the State Department, to 120 days in three years or 180 days in four years, also 
operates as a limitation on the period over which the accumulation may occur, 
and the maximum amount of annual leave an officer may have in the current 
year is the unused leave for the periods as so limited, plus current leave. 


That holding was affirmed in the decision of November 23, 1938, 18 
Comp. Gen. 467, also referred to in your letter. 

The computation of the cumulative annual leave (96 days), and 
the current accrued leave (20 days), to the credit of the employee on 
May 1, 1942, as set forth in the first paragraph of your letter, appears 
to be in conformity with the provisions of the 1931 statute quoted 
above and the holding in the referred-to decisions of this office. The 
question as to the proper amount of leave to be recredited the employee 
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upon his return to civilian duty after military service arises by reason 
of the fact that a literal application of the holding in the said decision 
of March 2, 1938, would require the elimination of annual leave 
which accumulated in 1940 in computing the leave to be credited. 
However, in that connection, it will be noted that the act of August 
1, 1941, as amended by the act of April 7, 1942, 56 Stat. 200—subsequent 
to the rendition of said decision—provides: 

That employees of the United States Government, its Territories or possessions, 
or the District of Columbia (including employees of any corporation created 
under authority of an Act of Congress which is either wholly controlled or wholly 
owned by the United States Government, or any corporation, all the stock of 
which is owned or controlled by the United States Government, or any depart- 
ment, agency, or establishment thereof, whether or not the employees thereof 
are paid from funds appropriated by Congress), who, subsequent to May 1, 1940, 
shall have entered upon active military or naval service in the land or naval 
forces of the United States by voluntary enlistment or otherwise, shall be en- 
titled to receive, in addition to their military pay, compensation in their civilian 
positions covering their accumulated or current accrued leave, or to elect to 
have such leave remain to their credit until their return from active military 
or naval service. 

In view of the express statutory provision contained in the said act 
of August 1, 1941, as amended, to the effect that employees of the 
Federal Government who entered the military or naval services subse- 
quent to May 1, 1940, shall be entitled to compensation covering their 
accumulated or accrued leave, or to elect to have such leave “remain 


to their credit until their return from active military or naval serv- 


ice,” the holding in the said decisions of this office respecting the 
operation of the 1931 Foreign Service leave statute would not be con- 
trolling so far as concerns the computation of the leave to be credited 
to employees within the purview of the said act of August 1, 1941, as 
amended, upon their return to civilian duty after military service. 
Accordingly, question 1 is answered in the affirmative and question 2 
in the negative. 


(B-62616) 


COMPENSATION—DOUBLE—CONCURRENT RETIRED AND CIVILIAN 
SERVICE PAY—CONSULTANTS EMPLOYED ON FEE BASIS 


Retired officers who, under authority of section 14 (a) of the act of January 8, 
1946, are employed in the Department of Medicine and Surgery, Veterans’ 
Administration, on a fee basis as consultants, that is, to act in an advisory 
capacity as to problems and questions presented by administrative officers 
rather than to perform duties imposed by law or to be under the control of 
administrative officials, are not to be regarded as occupying a civilian “office 
or position” as used in section 212 of the act of June 30, 1982, as amended, 
limiting to $3,000 per annum the combined amount of retired pay and civilian 
poe a cara notwithstanding that the term “compensation” as used therein 

cludes fees. 


Comptroller General Warren to the Administrator of Veterans’ Affairs, January 
17, 1947: 
There has been considered your letter of December 19, 1946, as 
follows: 
754496—418——_34 
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At the present time there are a number of former officers of the armed forces 
now retired for disability not incurred in combat with the enemy or as a result 
of an explosion of an instrumentality of war, or other cause, who are excep- 
tionally well qualified to render valuable assistance as Consultants in the De- 
partment of Medicine and Surgery of the Veterans’ Administration if such em- 
ployment does not conflict with existing laws and regulations. Accordingly, your 
decision is requested on the following question involving such employment and 
the payment of compensation thereunder ; 

(a) May the Veterans’ Administration pay compensation to such retired offi- 
cers employed as Consultants when the payment of that compensation exceeds 
the $3,000 statutory limitation imposed by Section 212 of the Act of June 30, 
1932, as amended, provided this compensation is based on a specific amount per 
visit as differentiated from a per annum, per diem, or other time element basis? 

This office is aware of the Act of July 31, 1894, as amended (5 U. S. C. 62), 
Section 212 of the Act of June 30, 1982, as amended, and Public Law, 718, 79th 
Congress, approved August 10, 1946, and decisions of your office: B-60202 dated 
October 4, 1946 [26 Comp. Gen. 231]; 12 Comp. Gen. 256; 13 id. 448; 14 id. 68; 
16 id. 47; 19 id. 391. 

In view of the urgent need of the Veterans’ Administration to secure the 
services of such qualified personnel, I respectfully request an early decision in 
this matter. 


While it is not so stated in the submission, it is assumed—and the 
conclusions reached herein are predicated upon the premise—that 
the Veterans’ Administration intends to employ the consultants in- 
volved under the authority conferred upon the Administrator of Vet- 
erans’ Affairs by section 14 (a) of the Public Law 293, approved Janu- 
ary 3, 1946, 59 Stat. 675, 679, and that the corisultants, when employed, 
will come within the meaning of that term, as defined in decision of 
May 2, 1946, B-57176, to you. 


Section 212 of the Economy Act of June 30, 1932, 47 Stat. 406, as 
amended by section 3 of the act of July 15, 1940, 54 Stat. 761 (5 U.S. C. 
59a), provides as follows: 


(a) After the date of the enactment of this Act, no person holding a civilian 
office or position, appointive or elective, under the United States Government or 
the municipal government of the District of Columbia or under any corporation, 
the majority of the stock of which is owned by the United States, shall be en- 
titled, during the period of such incumbency, to retired pay from the United 
States for or on account of services asa commissioned officer in any of the services 
mentioned in the Pay Adjustment Act of 1922 [U. S. C., title 37], at a rate in 
excess of an amount which when combined with the annual rate of compensation 
from such civilian office or. position, makes the total rate from both sources 
more than $3,000; and when the retired pay amounts to or exceeds the rate of 
$3,000 per annum such person shall be entitled to the pay of the civilian office 
or position or the retired pay, whichever he may elect. As used in this section, 
the term “retired pay” shall be construed to include credits for all service that 
lawfully may enter into the computation thereof. 

(b) This section shall not apply to any person whose retired pay, plus civilian 
pay, amounts to less than $3,000: Provided, That this section shall not apply to 
regular or emergency commissioned officers retired for disability incurred in com- 
bat with an enemy of the United States or for disabilities resulting from an 
explosion of an instrumentality of war in line of duty during an enlistment or 
employment as provided in Veterans Regulation Numbered 1 (a), part I, 


paragraph I. 

The term “compensation” in its generally accepted meaning em- 
braces both “fees” and “salary,” as well as remuneration received in 
any other form for services rendered. 12 Comp. Gen. 219; 13 id. 101; 
18 id. 768 ; Reynolds v. Reynolds, 58 P. 2d 660, 661; Blick v. Mercantile 
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Trust & Deposit Co., 77 A. 844. For other cases to the same effect, see 
Words and Phrases, Permanent Edition, volume 8, pages 192-207. 
In decision of September 20, 1932, A-44560, 12 Comp. Gen. 369, it was 
held that fees of United States commissioners are “compensation” 
within the meaning of section 212 of the Economy Act. The conclu- 
sion reached therein in that respect is equally applicable to the case of 
consultants employed upon a fee basis. 

In decision of September 25, 1939, B-5841, 19 Comp. Gen. 391, cited 
in your letter, it was stated: 

In the cases that have come before this office for decision involving the applica- 
tion of section 212 of the 1932 statute to. a retired military or naval officer oc- 
cupying a civilian office or position under the United States-Government, no 
distinction has been made between temporary and permanent positions—no such 
distinction being made in the statute. In the case of Gen. Pelham Glassford, 
United States Army, retired, who was designated by the Department of Labor 
as conciliator in a labor dispute, a temporary employment, with compensation 
at the rate of $20 per diem, plus expenses, the decision of June 16, 1984, A-55759, 
13 Comp. Gen. 448, held that while he did not hold an “office” within the meaning 
of the act of 1894, supra, he did hold a civilian position and was required by the 
terms of section 212 of the act of June 30; 1982, to elect between his retired pay 
and compensation of the civilian position. The decision was sustained upon 
review under date of June 29, 1934, A-55759.. That decision was applied in the 
similar case of Admiral Henry A. Wiley, United States Navy, retired, who was 
temporarily appointed by the President to serve as a member of the National 
Steel Labor Relations Board. See decision of July 25, 1934, 14 Comp. Gen. 68; 
also, decision of July 18, 1936, 16 Comp. Gen. 47, involving the case of Rear 
Admiral George H. Rock, United States Navy, retired, who was appointed under 
authority of the act of April 13, 1936, 49 Stat. 1204, as a member of a committee 
to make an independent study and investigation of the rules for the measurement 
of vessels using the Panama Canal, etc. Reference may be made, also, to deci- 
sion of August 17, 1932, 12 Comp. Gen. 256, applying section 212 of the act of 
June 30, 1982, to part-time positions of the Veterans’ Administration * * 

So far as I am aware this office has not had occasion to pass upon 
the question of whether an officer of the armed forces retired for dis- 
ability, who is employed as a consultant upon a fee basis, holds a 
“civilian office or position,” within the meaning of those words as used 
in section 212 of the Economy Act, but it has been held in respect of 
the act of July 31, 1894, 28 Stat. 205, as amended (5 U, S. C. 62), that 
the engaging of the services of a physician as consultant, by contract 
or otherwise, upon a fee basis, for services actually performed, is not 
an appointment to an “office to which compensation is attached” within 
the meaning of those words as used in the said 1894 statute. See 22 
Comp. Gen. 312, and decisions cited therein; also, 23 Comp. Gen. 275, 
277. It would not appear that the consultants the Veterans’ Ad- 
ministration is desirous of employing in the instant matter will per- 
form or supervise duties and responsibilities imposed by law upon the 
agency, or be under the administrative control of an official of the 
Government in the usual sense. On the contrary, it is understood 
that their employment will be in an advisory capacity. That is to say, 
their duties will consist primarily of expressing their views and giving 


their opinions and recommendations upon particular problems and 
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questions presented to them for consideration, in consultation or 
otherwise, by administrative officers of the Government. Hence, while 
appointments under Public Law 718, approved August 10, 1946, 60 
Stat. 978, are to “any civilian office or position,” it reasonably may be 
concluded that the employment by the Veterans’ Administration of 
former officers of the armed forces retired for disability as consult- 
ants upon a fee basis pursuant to section 14 (a) of Public Law 293, 
supra, will not be in contravention of section 212 of the Economy Act— 
no sound reason being perceived for regarding them as occupying an 
“office or position” within the meaning of those terms as used in said 
statute notwithstanding that the term “Compensation” as used therein 
is sufficiently broad to include fees. Compare decision B-5531, dated 
August 25, 1939, 19 Comp. Gen. 284, to your predecessor. 

Accordingly, the question presented is answered in the affirmative, 


(B-62866) 


LEAVES OF ABSENCE—ANNUAL—ACCRUAL DURING PERIODS OF 
ANNUAL LEAVE PRIOR TO FURLOUGH IN CONTEMPLATION OF 
SEPARATION BY REDUCTION IN FORCE 


An employee who requested and was granted his accrued annual leave imme- 
diately prior to being placed on furlough in contemplation of separation by 
reduction in force, as authorized by section 2.8 of the Annual and Sick 
Leave Regulations effective July 1, 1946, is entitled to receive compensation 
for leave which accrued during such period of accrued leave, in view of the 
provisions of section 42 of said regulations providing for accrual of leave 
while in a leave-with-pay status even though there is no return to duty, if 
the “failure to return to duty isdueto * * * reduction in force.” Com- 
pare 23 Comp. Gen. 638 ; 24 id. 650; id. 735. 


Comptroller General Warren to C. Stephen Duvall, Jr., Department of Labor, 
January 17, 1947: 


I have your letter of January 8, 1947, as follows: 


There has been submitted to me for certification the attached payroll voucher 
covering payment of 12 hours of leave accruing while on leave from December 
10, 1946, for Mr. Karl R. Weber. 

Your decision as to this voucher being proper for certification is respectfully 
requested in view of the facts as herein set forth: 

On November 18, 1946 Mr. Weber received a reduction-in-force notice which 
provided for 30 days of duty status. Upon the expiration of such duty status 
he was given a choice of: First, being placed on annual leave; second, being 
placed on furlough ; third, being separated and paid lump sum for accrued leave. 
Mr. Weber requested the first and further requested that his leave start De- 
cember 10, 1946. Mr. Weber has been paid through December 27, 1946, 2:30 
p. m., including 101 hours of annual leave accrued as of December 9, 1946, the 
last day of active duty. It is pointed out that Mr. Weber will not be separated 
under terms of this notice until 90 days after the expiration of accrued leave 
and is subject to recall to duty until that time. 

The voucher is based, as indicated on the change slip attached thereto upon 
Civil Service Regulations, Section 4.2 (a), Part IV, Ch. Z1—Page 453, which reads 
as follows: 

“Sec. 42 (a) Leave shall accrue to an employee while in a leave-with-pay 
status, provided he returns to duty, or provided that failure to return to duty is 
due to death, disability (evidence of which shall be supported by an acceptable 
medical certificate), retirement for disability, or reduction in force.” 
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In view of your decisions, B-61224 dated November 18, 1946 and B-61591 
dated November 20, 1946, it would seem that this payment would be proper. 
However, there is some doubt as to whether the precise question involved has 
been answered. 

The question upon which your decision is requested is, “Can Mr. Weber be 
paid for leave accruing while on leave after receiving notice of reduction-in- 
ae question will probably arise in our field offices as well as here in the 
national office, an early reply would be greatly appreciated. 

The first decision referred to in your letter, B-61224, dated Novem- 
ber 18, 1946, 26 Comp. Gen. 331, held in effect that this office would 
not object to the application of section 2.3 of the current leave regu- 
lations permitting the granting of annual leave immediately preced- 
ing a furlough period in contemplation of a reduction in force, while 
the other decision B-61591, dated November 20, 1946, 26 Comp. Gen. 
347, held that there would be no objection by this office to a proposed 
regulation of the Civil Service Commission requiring a one-year ad- 
vance notice of reduction in force, and the carrying of an employee 
in a furlough status for any such period not covered by annual leave. 

Section 2.3 of the current leave regulations, effective July 1, 1946, 
provides in pertinent part as follows: 

Annual leave shall be granted to an employee at such time as the heads of 
the departments and agencies may prescribe: Provided, That an employee who 
is to be placed on furlough in contemplation of separation by reduction of force 
shall be granted immediately prior to furlough, upon his request, any annual 
leave to which he is entitled. * * 

The leave regulations in effect prior to July 1, 1946 (revised Janu- 
ary 1, 1944, and January 1, 1945), made no provision for accrual of 
leave on leave unless there was a return to duty, and, in that con- 
nection, it was held by this office that an employee was not entitled to 
leave on leave even though it was not known at the time he went on 
leave that he did not intend returning to duty. 23 Comp. Gen. 638; 
24 id. 659, 735. 

Section 4.2 of the current regulations, quoted in your letter, now 
permits an accrual of leave on leave in much the same manner as sec- 
tion 4.6 excepts employees from making refund for advanced leave 
when separated from the service because of death, retirement, dis- 
ability, or reduction in force. It has been indicated in decisions of 
this office that the exception specified in section 4.6 of the leave regu- 
lations—which remain unchanged in the new regulations—could not 
be invoked to dispense with the general requirement of a refund for 
advanced leave when it was known in advance there would be no re- 
turn to duty. 25 Comp. Gen. 874; B-59600, September 11, 1946. 
However, the same interpretation would not appear applicable to 
section 4.2 of said regulations. 

While the word “failure” as used in said section 4.2 would seem 
to connote a “failure” solely because of some act of the employee 
after entering on a leave status, it is obvious that an employee would, 
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normally, have no control over any of the stated reasons for not re- 
turning to duty; also, it cannot be said that an accrual of leave on 
leave in respect of a reduction in force is limited to a reduction occur- 
ring after the employee enters on leave in the light of section 2.3 of 
the regulations permitting annual leave to be granted prior to an 
employee being placed on furlough. 

Accordingly, under the circumstances here involved, it appears rea- 
sonable to conclude that. accrual of leave on leave is authorized by 
section 4.2 of the current leave regulations, effective July 1, 1946, for 
which the employee is entitled to receive compensation. 

The submitted pay roll is returned herewith. 


(B-61874) 


COMPENSATION—WITHIN-GRADE ADVANCEMENTS; INITIAL SALARY 
RATES—UNCLASSIFIED EMPLOYEES REEMPLOYED IN CLASSIFIED 
POSITIONS AFTER MILITARY SERVICE; ETC. 


Decennial census employees who, at the time of entry upon military duty, held 
war service indefinite appointments in unclassified positions with compen- 
sation at per diem rates are entitled, upon restoration, reinstatement, or 
reemployment in. permanent positions under the Classification Act after 
military duty, to count military service and creditable prior civilian serv- 
ice toward otherwise proper within-grade salary advancements under section 
402 of the Federal Employees Pay Act of 1945. 

Decennial census per diem employees on military furlough whose unclassified 
positions were not converted during military service to positions under the 
Classification Act prior to July 1, 1945—the effective date of compensation 
increases prescribed for Classification Act employees by the Federal Em- 
ployees Pay Act of 1945—as was done in the case of employees remaining 
on civilian duty, are not entitled as a matter of right, upon employment for 
the first time in Classification Act positions after military service, to an 
initial salary rate exceeding the per annum equivalent of their former rate, 
plus within-grade advancements under section 402 of said 1945 act based 
upon military and creditable prior civilian service. 

Where, in the case of decennial census employees employed in unclassified posi- 
tions at per diem rates prior to military service, the difference between the 
per annum equivalent of their former rates and the minimum rates (includ- 
ing increases prescribed by the Federal Employees Pay Act of 1945) of the 
Classification Act grades to which assigned after military duty constitutes 
an “equivalent increase” in compensation within the meaning of the within- 
grade salary-advancement provisions of section 402 of the 1945 act, mili- 
tary service and prior civilian service may not be credited towards within- 
grade advancements based upon the salary and grade to which assigned. 

An employee who was receiving the sixth or next-to-last salary rate in his grade 
(CAF-3) when he entered military service in 1944, was entitled, upon re- 
employment on July 1, 1946, after military service, in the next higher grade 
(CAF-4), to a salary rate giving him the benefit of his former rate (the 
third rate in grade CAF-4) as increased by the Federal Employees Pay Acts 
of 1945 and 1946, plus two within-grade advancements accruing under sec- 
tion 402 of the 1945 act on the basis of military and creditable prior civil- 
ian service, even though he would have been limited to one such advance- 
ment had he been restored in his former grade. 


Comptroller General Warren to the Secretary of Commerce, January 20, 1947: 


There has been considered your letter of November 8, 1946, as 
follows: 
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Reference is made to Section 402, subsection b-4 of the Federal Employees 
Pay Act of 1945, and its possible application to War Service indefinite employees 
of the Bureau of the Census who entered military service from unclassified posi- 
tions on the Sixteenth Decennial Census rolls, where compensation was at per 
diem every day rates, and who, upon restoration to duty after military fur- 
lough, are assigned to positions under the Classification Act of 1923, as amended. 

Of the severai hundred employees the Census Bureau has carried in a military 
furlough status, the majority were decennial census employees who left un- 
classified positions. As a large proportion of that Bureau’s positions are now 
subject to the Classification Act of 1923, as amended, the employee, upon restora- 
tion, enters a classified position for the first time. 

Section 6 of the Classification Act of 1923 provides that “all new appointments 
shall be made at the minimum rate of the appropriate grade or class thereof.” 
It has been held, however, in subsequent decisions rendered by you, that the term 
“new appointments” appearing in this provision does not include reinstatements, 
reappointments, or transfers of Federal personnel, whether, the prior employ- 
ment was within the purview of the Classification Act or not, and that such an 
employee may be paid initially at any rate in the salary range of the grade for 
the position to which reappointed which does not exceed the rate received at the 
time of his last separation from the service * * * except when an increase 
over this rate is necessary in order to pay the minimum of the grade to’ which 
reappointed. 

Section 402, subsection b-4 of the Federal Employees Pay Act of 1945 reads, in 
part, “* * * any employee who, while serving under permanent, war service, 
temporary, or any other type of appointment, has left his position to enter the 
armed forces * * * . who has been separated under honorable conditions from 
active duty in the armed forces * * * and who, under regulations of the 
Civil Service Commission or the provisions of any law providing for restora- 
tion or reemployment, or under any other administrative procedure with respect 
to employees not subject to civil service rules and regulations, is restored, re- 
employed, or reinstated in any position subject to this section, shall upon his 
return be entitled to within-grade salary advancements without regard to para- 
graphs (2) and (3), and to credit such service in the armed forces toward such 
within-grade salary advancements, * * *” : 

It is desired to know if the wording “or any other type of appointment” can 
be construed as applying to decennial census appointments in unclassified posi- 
tions, with compensation at per diem every day rates, and if an employee who 
had held such an appointment, entering a position under the Classification Act 
for the first time upon restoration to duty after military furlough, may count 
the furlough period toward automatic pay increases to be granted at the time 
of entry into the classified position; or if the entrance salary must be at a rate 
not in excess of the rate received in the last prior position, in accordance with 
the provisions of Section 6 of the Classification Act, referred to. 

Following are specific cases in question. 


Case I 


(a) Employee A entered on duty June 30, 1942 under a War Service indefinite 
appointment, in an ungraded position as a Junior Statistician at $5.48 per diem 
every day (equivalent to $2,000 per annum) ; 

(b) Was placed on leave without pay—wmilitary furlough—December 3, 1942; 

(c) Was honorably discharged from military service, and returned to duty 
May 27, 1946, in a graded position as an Economic Analyst, P-1, at $2,320 per 
annum, the minimum of the grade. 

Question 1: Should the employee have been restored at the third step in the 
grade, to include periodic pay increases as of January 1, 1944 and July 1, 1945? 

Question 2: Should the employee, as was done, have been placed in the classi- 
fied position at a salary not in excess of that received in his last prior position? 


Case II 


(a) Employee B entered on duty under a temporary Decennial Census appoint- 
ment on January 16, 1940, as a Clerk at $3.95 per diem ee a ($1,440 per 
annum) and was promoted on April 16, 1940, from $3.95 pd. ed. to $4.27 pd. ed. 
($1,560 per annum) ; 

(b) Was placed on leave without pay—umilitary furlough—January 19, 1942; 


(c) Was given, in absentia, a conversion of his limited appointment to War 
Service indefinite on January 1, 1948; 
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(d) Was honorably discharged from military service October 21, 1945, and 
returned to duty January 7, 1946, in a graded position as a Clerk, CAF-3, $1,902 
per annum. 

Question 1: In the restoration of the employee at a higher salary with advance- 
ment from $4.27 pd. ed. ($1,560 per annum) to $1,902 ($1,620 under old rates), 
was there an “equivalent increase” as that term is used in Section 402 of the 
Federal Employees Pay Act of 1945, and is the employee, therefore, not entitled 
to credit for the period of military service toward within-grade promotions? 

Question 2; Should the employee be granted salary increases as of April 1, 1943, 
October 1, 1944, and October 7, 1945, based upon the period of military service 
(January 19, 1942-October 23, 1945) plus such prior civilian service as is 
necessary to complete one waiting period? 


Case III 


(a) Bmployee C entered on duty September 1, 1939 under a temporary Decen- 
nial Census appointment as Clerk at $3.95 per diem every day; was promoted 
to $4.11 pd. ed. ($1,500 per annum) on April 16, 1940; was made an Assistant 
Section Chief at $4.44 pd. ed. ($1,620 per annum) on September 16, 1940; and 
was promoted to Section Chief on December 16, 1940, with an increase from 
$4.44 pd. ed. ($1,620 per annum) to $4.94 pd. ed. ($1,800 per annum); 

(b) Was placed on leave without pay—military furlough—March 20, 1941; 

(c) Was honorably discharged from military service February 11, 1946, and 
returned to duty February 27, 1946, in a graded position as Clerk, CAF-4, at 
$2,100 per annum, 

Question 1: Should the employee have been restored with salary increases as 
of July 1, 1942, January 1, 1944, and July 1, 1945, based upon all military and 
civilian service since December 16, 1940, the date of last salary increase? 

Question 2: Should the employee, when restored in a classified position, have 
been given a salary rate, as was done, not in excess of that received in the last 
prior position? 

Case IV 


(a) Employee D entered on duty August 14, 1940 under a temporary Decennial 
Census appointment as Sorting Machine Operator at $3.95 per diem every day 


($1,440 per annum). He was promoted January 1, 1941 to Assistant Section 
Chief at $4.44 per diem every day ($1,620 per annum); on March 1, 1941 to 
Section Chief at $4.94 pd. ed. ($1,800 per annum); on February 9, 1942 was 
reappointed as Sorting Machine Operator (probational indefinite) at $3.95 ro 
ed.; on March 9, 1942 restored to a position as Section Chief at $4.94 pd. ed 

on June 24, 1942 promoted to $5.10 pd. ed. ($1,860 per annum) ; on November 9, 
1942 to $5.26 pd. ed. ($1,920 per annum); and on July 1, 1943 was reappointed 
as Operator Sorting Machine, CAF-3, at $1,920 per annum; 

(b) Was placed on leave without pay—military furlough—January 11, 1944; 

(c) Was honorably discharged from military service June 25, 1946, and re- 
turned to duty on July 1, 1946, as Operator, Tabulating Equipment, CAF-4, 
$2,619.72 per annum (this rate equivalent to his former salary of $1,920 per 
annum plus a one-step salary increase, as of July 1, 1944, to $1,980 per annum, 
the maximum of the CAF-8 grade held by him prior to his return to duty). 

Question 1: Should the employee have been restored with an additional one- 
step increase, as of July 1, 1945, to a rate beyond that which could have been 
given him had he been restored to the lower grade from which he entered 
military service? 

Question 2: Was the rate equivalent to the maximum of the lower grade to 
which he would have been entitled had he not been promoted upon restoration 
to duty, the correct rate for use in this case? 

In connection with the above, attention is called to the fact that all Decennial 
Census employees remained in the “per diem every day” positions through June 
30, 1948, and those retained in a duty status after that date were placed in 
classified positions on July 1, 1943. None of those placed in classified positions 
on that date were considered to have satisfied the requirements for, or were 
granted, salary increases under the Mead-Ramspeck Act, until April 1, 1944, 
when such increases were granted to employees eligible at that time. 

Your decision in these cases would be appreciated, in order that salaries granted 
to veterans already restored to the rolls of the Census Bureau may be adjusted, 
if such adjustments are necessary, and that the Bureau may be guided as to 
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future cases. In this connection, it is desired to know whether there is any 
doubt of the validity of retroactive correction of salaries which may already 
have been fixed erroneously for veterans restored under the circumstances out- 
lined above. Asa matter of policy, the Department of Commerce is very anxious 
to accord the full benefit of within-grade salary increases to the aforementioned 
veterans, in keeping with the spirit as well as the letter of applicable laws and 
regulations. 

The general question presented in the fifth paragraph of your letter 
is similar to that involved in decision of April 30, 1946, B-54234, to 
your predecessor, which decision held that while temporary decennial 
census employees, appointed in accordance with Civil Service regu- 
lations at per diem rates who are restored to permanent positions 
under the Classification Act upon return from military service may not 
be administratively promoted retroactively within the appropriate 
grade at salaries which they might have held on July 1, 1943, had they 
not entered the armed forces, they were entitled to be credited with 
time spent in the armed forces towards automatic within-grade salary 
advancements. 

The war service indefinite employees here involved are in no different 
status with respect to automatic salary advancements under section 
402 of the Federal Employees Pay Act of 1945, 59 Stat. 299, from 
that of decennial census employees who were the subject of the decision 
of April 30, 1946, supra, and are, subject to applicable within-grade 
promotion regulations, entitled to count military service, as well as 
civilian service prior to entry into the armed forces, towards automatic 
within-grade salary advancements upon being restored, reinstated, or 
reemployed in a position under the Classification Act, as amended. 
See the regulations of the Civil Service Commission and decisions of 
this office cited and quoted in the decision of April 30, 1946. Also, 
compare 25 Comp. Gen. 620, answer to question 3. 

It is understood that the positions of the employees here involved 
were not actually converted into positions under the Classification Act 
prior to July 1, 1945, but that the employees were assigned or trans- 
ferred to grades under that act upon their return from military service. 

In decision of June 5, 1946, 25 Comp. Gen. 830, it was held as follows, 
quoting from the syllabus: 

Where administrative action was not taken either to convert the positions 
of employees on military furlough from grades under the salary schedules pre- 
scribed by Executive Order No. 6746 to Classification Act grades, or to increase 
the rates thereof pursuant to the formula set forth in section 405 (a) of the 
Federal Employees Pay Act of 1945 for Classification Act employees, the maximum 
initial salary to which the employees are entitled, upon restoration after military 
service in similar Classification Act positions, must be at rates which most nearly 
equal, but do not exceed, the rates received in their former Executive order 


positions plus the benefit of within-grade promotions and reallocations. 25 Comp. 
Gen. 230, distinguished. 


Also, see B-55971, dated April 11, 1946. 
Under that ruling the percentage increases in compensation granted 
by the amendments to section 13 of the Classification Act of 1923, by 
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the Federal Employees Pay Acts of 1945 and 1946 are not for appli- 
cation in determining the initial salary rate of employees transferred 
or assigned to positions under the Classification Act for the first time 
upon return from military service and whose positions were not con- 
verted to grades under that act prior to July 1, 1945, the effective date 
of the Federal Employees Pay Act of 1945. The salary rates of the 
positions to which the employees are assigned may not exceed the per 
annum equivalent of the compensation they were receiving at the time 
of entry into the military service, to which there must be added the 
automatic within-grade salary advancements under section 402 of the 
Federal Employees Pay Act of 1945. 

Applying that formula to the illustrations set forth in Cases I, 
II, and III of your letter, employee A would be entitled to be assigned 
as a matter of right to a salary of $1,968 per annum under the Classi- 
fication Act, which salary falls within the salary range of CAF-3, or 
SP, plus two within-grade salary advancements—assuming of 
course the employee had no creditable civilian service prior to June 30, 
1942—or a total of $2,100 per annum; employee B to a salary of $1,506 
per annum, in CAF-1 under the Classification Act, plus two within- 
grade salary advancements (January 19, 1942, to January 7, 1946)— 
no credit for prior civilian service being allowable because restoration 
was not made within 30 days from discharge—or $1,638 per annum; 
and employee C, to a salary of $1,770 per annum in CAF-2, plus three 


within-grade salary advancements (December 16, 1940, date of last 
equivalent increase of compensation, to February 27, 1946), or $1,968 
per annum. For computation of military and civilian service credit, 
see 25 Comp. Gen. 225; id. 849. 


In decision of June 5, 1945, B-55971, 25 Comp. Gen. 830, supra, it was 
stated : 


* * * there are no legal inhibitions against restoring a veteran, upon meet- 


ing regulatory provisions promulgated by the Civil Service Commission, to a 
position in a higher grade than that held by him prior to his military service or 
promoting him to a higher grade after he has been restored. 

It appears that employees A, B, and C, upon their return from 
military duty, were assigned to grades under the Classification Act 
the minimum rates of which are in excess of those rates to which they 
properly were entitled as a matter of right to be restored and as such 
assignments resulted in equivalent increases of compensation within 
the meaning of the Federal Employees Pay Act of 1945, they are not 
entitled to credit military and prior civilian service towards auto- 
matic within-grade salary advancements based upon the salary and 
grade to which assigned. 25 Comp. Gen. 502. This conclusion ren- 
ders unnecessary any answer to the specific questions posed under Cases 
I, Il, and III. 
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With respect to Case No. IV, employee D had been assigned to a 
position under the Classification Act prior to his entry into the armed 
forces and thus was entitled to the benefit of the statutory increases 
in the basic rates of compensation provided for under the Federal 
Employees Pay Acts of 1945 and 1946. Such increases are not con- 
strued to be equivalent increases in compensation within the meaning 
of section 7 (b) (1) of the Classification Act of ‘1923, as amended. 
See section 405 (c) of the Federal Employees Pay Act of 1945, 59 
Stat. 301, and section 2 (c) of the Federal Employees Pay Act of 1946, 
60 Stat. 216. The employee’s former salary rate of $1,920 (the sixth 
salary step in CAF-3) was increased by said pay acts to $2,544.48, as 
of July 1, 1946. That salary rate is the same as the third salary step 
in CAF 4, the grade of the position in which the veteran was reem- 
ployed upon his separation from the armed forces. 

Section 402 of the Federal Employees Pay Act of 1945 provides, in 
material part, as follows: 

That any employee * * * who, under regulations of the Civil Service 
Commission or the provisions of any law providing for restoration or re- 
employment, or under any other administrative procedure with respect to 
employees not subject to civil service rules and regulations, is restored, re- 
employed, or reinstated in any position subject to this section, shall upon his 
return to duty be entitled to within-grade salary advancements * * * and 


to credit such service in the armed forces * * * toward such within-grade 
salary advancements. * * * 


In decision of July 13, 1946, 26 Comp. Gen. 30, with respect to 
the application of the within-grade salary-advancement provisions of 
the Federal Employees Pay Act of 1945 to an employee reinstated 
after military duty in a grade higher than the one occupied at the 
time of entry into the armed forces, it was stated at page 33, answer 
to question b, in pertinent part, as follows: 


* * * However, if a veteran be reinstated in a grade higher than the one 
in which previously employed he may be given simultaneously with such ap- 
pointment within-grade salary advances in that higher grade based upon so 
much of his past creditable civilian and military service as is not required to 
be used to establish his right in the lower grade to a salary rate equivalent to 
the entrance salary of the grade in which restored. That is to say, in the 
example cited by you in which the employee was receiving the maximum salary 
of the grade in which employed prior to military service and is restored in a 
higher grade the entrance salary of which is the same as the maximum of the 
lower grade he may be given full credit for his military and civilian service for 
within-grade advances in the higher grade. 


The employee in this case was discharged from the military service 
on June 25, 1946, and was restored to duty on July 1, 1946. Under 
section 26.53 (c) of the Civil Service Commission Regulations, effec- 
tive July 1, 1945, issued under the Federal Employees Pay Act of 
1945 (Federal Register of October 6, 1945, page 12597) the break in 
service of five days between date of discharge and date of restoration 
to duty constituted no bar to the counting as continuous creditable 
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service (1) all his prior civilian service since the date of last equivalent 
increase of compensation, namely, November 9, 1942; (2) all of his 
military service, and (8) the time elapsing between the date of dis- 
charge and date of restoration to duty. 

Of course, had this employee been restored to a position of the same 
grade (CAF-3) he occupied at the time of his entry into the armed 
forces, he could not have been credited at that time with any service 
in excess of that necessary to increase his salary to the maximum of 
the grade—in his case, a one-step increase, since he was in the sixth 
or next-to-last step in that grade at the time he entered the armed 
forces. However, he was not “restored, reemployed, or reinstated” 
in that grade. Instead, he was “restored, reemployed, or reinstated” 
in the next higher grade (CAF-4) the third salary step of which 
grade is identical with that of the sizth or next-to-last step salary 
rate in the lower grade (CAF-3) held by him when he entered the mili- 
tary service. That being so, the employee, by virtue of the provisions 
of section 402 (b) (4) of the Federal Employees Pay Act of 1945, 
was entitled to count upon his being “restored, reemployed, or rein- 
stated” all service between November 9, 1942, and July 1, 1946. That 
would have entitled him to one-step increase effective July 1, 1944 
(the first of the quarter following the completion of 18 months of 
service from November 9, 1942), and to another salary step on July 
1, 1945 (the first of the pay period following the completion of 12 
months of service from July 1, 1944, expiring June 30, 1945). Hence, 
on the date of restoration, July 1, 1946, he was entitled to two within- 
grade salary advances in the higher grade to which he was “restored, 
reemployed, or reinstated,” that is, two salary steps added to $2,- 
544.48 (the third step in CAF-4, which is the equivalent of the salary 
step he held in CAF-3 at time of entry with the military service). 
The next salary advancement would be due the first of the pay period 
following the completion of 12 months of service from July 1, 1945, 
or July 14, 1946, but that would not be for consideration on July 1, 
1946, the date of restoration. Compare 25 Comp. Gen. 882, at page 
885 (Case No. 4), where the restoration to the initial rate of a higher 
grade, representing the equivalent of five within-grade salary ad- 
vancements, eliminated from consideration all civil and military serv- 
ice prior to restoration. Accordingly, the employee here under con- 
sideration was entitled to be restored at a salary rate of $2,694.96, as 
of July 1, 1946, and to the next step in grade at the beginning of the 
next pay period after June 30, 1946. 25 Comp. Gen. 121 (answer to 
question 14) ; id. 225. It thus follows that question 1, under Case IV, 
is for answering in the affirmative, and question 2, in the negative. 

Referring to the last paragraph of your letter, no adjustment in the 
salaries of employees A, B, and C appears necessary. However, when 
through administrative error an employee has not been given full 
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benefit of automatic within-grade increases, such as employee D, ac- 
tion may be taken to adjust retroactively his salary to rectify the error. 
21 Comp. Gen. 369 ; 25 id. 849. 


(B-62589) 


COMPENSATION—NATIONAL CAPITAL PARKS EMPLOYEES—CONVER- 
SION FROM CLASSIFICATION ACT SCHEDULES TO LOCAL PREVAIL- 
ING PER DIEM RATES—SAVING OF PREVIOUSLY EARNED WITHIN- 
GRADE ADVANCEMENTS 


In view of the provisions in the current appropriation acts for the District of 
Columbia and the Interior Department for paying National Capital Parks 
per diem employees at rates “not exceeding current rates of pay for 
similar employment in the District of Columbia,” such employees whose 
pay rates are to be converted from Classification Act schedules to hourly 
schedules determined by wage-board procedure may not be saved within- 
grade salary advancements previously earned under the Classification Act 
if the total rate, including such within-grade advancements, would exceed 
the prevailing local rate. 


Comptroller General Warren to the Secretary of the Interior, January 21, 1947: 


Reference is made to your letter of December 16, 1946, as follows: 


This Department has for consideration the propriety of wage rate payments 
to employees currently paid under salary schedules of the Classification Act of 
1923, as amended, but who are to be converted to hourly wage schedules, the 
rates for which are determined by wage board procedure and apply to positions 
in the trades and crafts not subject to the classification act. 

Appropriations currently available to National Capital Parks are contained 
in the District of Columbia appropriation act and in the Interior Department 
appropriation act, both of which provide: 

‘“* * * per diem employees at rates of pay approved by the Secretary of 
the Interior, not exceeding current rates of pay for similar employment in the 
District of Columbia; * * *” [Italics supplied.] 

Wage board regulations provide that no present employee (when converted 
to wage board procedure) will suffer any reduction in his basic hourly wage 
rate as a result of the promulgation of wage rates adopted. 

There are a large number of employees in the trades and crafts, and laborer 
positions in National Capital Parks, who by reason of their faithful perform- 
ance of duty and their long years of service, have received sufficient automatic 
increases to reach the higher steps in the grades to which their jobs are now 
allocated. In some of these cases equivalent hourly rates of compensation 
exceed current rates of pay for similar employment in the District of Columbia, 

Inasmuch as the approved wage schedule provides that no present employee 
shall suffer a loss in pay as a result of the operation of the schedule, and the 
appropriation language provides that rates of pay cannot exceed current rates 
of pay for similar employment, there may be a conflict between the approved 
wage rate schedule and the authority contained in the appropriation act. 

The Department desires to submit for your decision the question as to whether 
payment of wage board rates to those employees in advanced step rates of the 
classification grades, where total pay exceeds the prevailing rate, is actually 
in conflict with the spirit and intent of the appropriation acts. 

Current rates of these employees under the classification act schedules are a 
combination of base annual rates plus the automatic increases according to ef- 
ficiency and length of service of the employee concerned. The wage board pro- 
cedure which provides that no employee suffer a reduction is based on the con- 
sideration that it would be unfair and inequitable to withdraw pay earned as 
a reward for efficiency and length of service. The employees referred to who 
are paid under wage board procedure are not advanced in pay periodically. 

It is not unusual in wage board procedure where through efficiency and length 
of sefvice an employes has been advanced in salary to pay the incumbent rate 
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which may be in excess of the prevailing rate. Rates adopted by National 
Capital Parks Wage Board are prevailing base rates. Since rates now paid Na- 
tional Capital Parks employees under classification act schedules consist of base 
rates combined with pay based on efficiency and length of service would it be 
proper to pay base rates of the National Capital Parks Wage Board, which are 
prevailing and do not exceed current rates of pay for similar employment in the 
District of Columbia, and in addition carry over into the employees’ new status, 
under wage board procedure, the additional pay of each individual earned in his 
previous status under classification? 

The appropriations referred to in your letter are those contained in 
Public Law 478, 60 Stat. 348, 377 (Interior Department), and Public 
Law 493, 60 Stat. 501, 521 (District of Columbia), approved July 1 
and July 9, 1946, respectively. 

The provision of the appropriations quoted in your letter appears 
susceptible of only one interpretation, namely, that any rate of com- 
pensation for the per diem employees here involved in excess of that 
for similar employment in the District of Columbia is prohibited re- 
gardless of whether such excessive amount does or does not represent 
automatic within-grade salary advancements earned in positions under 
the Classification Act of 1923, as amended. Any other conclusion 
would be contrary to the plain terms of the statutes, there being no 
apparent ambiguity in the language of said statutes to warrant a resort 
to extrinsic aids for the purpose of establishing any intent other than 
that obvious from the clear import of the words used therein. 

Hence, where the total rate of pay including automatic within-grade 
salary advancements of such employees exceeds the current rate of 
pay for similar employment in the District of Columbia, it will be 
necessary that such rates of pay be reduced to accord with those in the 
District of Columbia. 


(B-61671) 


RENTAL AND SUBSISTENCE ALLOWANCES—DEPENDENT (LAWFUL 
WIFE)—REQUIREMENT FOR SUPPORT CONTRIBUTIONS AFTER IN- 
TERLOCUTORY JUDGMENT OF DIVORCE 


Even though, generally, an officer claiming increased rental and subsistence al- 
lowances on account of a dependent (lawful wife) is relieved from showing 
dependency in fact, nevertheless, where a Navy officer was not required to 
provide any part of his wife’s future support under an interlocutory divorce 
judgment obtained by her in California, which judgment does not sever the 
marital status but continues the parties as husband and wife, and the evi- 
dence presented shows no actual contribution to the wife’s support following 
such judgment, he is not entitled to increased allowances on her account after 
the date of the judgment. 


Assistant Comptroller General Yates to the Secretary of the Navy, January 22, 
1947: 

There has been considered your letter of November 2, 1946, with 
which you transmitted a letter dated July 3, 1946, from the Chief, 
Bureau of Supplies and Accounts, with enclosures, requesting decision 
as to the right of Lieutenant Vernon E. Colbert, 178353, USN,. to 
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payment of increased rental and subsistence allowances as for an 
officer with dependents (lawful wife) from October 18, 1945, under 
the circumstances set forth in the enclosures. 

Among the papers submitted with your request for decision are: 


1. A certified typewritten copy of a “Property Settlement Agreement” dated 
October 6, 1945, executed by Vernon B. Colbert and Bertha F. Colbert, both of 
the City and County of San Francisco, State of California. 

2. A photostatic copy of an interlocutory judgment of divorce dated October 
18, 1945, entered in the Superior Court of the State of California, in and for 
the City and County of San Francisco, in the case of Bertha F. Colbert, Plaintiff 
v. Vernon H. Colbert, Defendant, awarding the plaintiff a limited divorce from 
the defendant on the ground of the defendant's extreme cruelty, and making no 
provision therein for the plaintiff's continued support by the defendant. 

8. A letter dated January 28, 1946, from Bertha F. Colbert, 2358 44th Avenue, 
San Francisco 16, California, in which it is stated that the officer “still retains 
this address 2358 - 44 Ave. as his address and draws housing allowance for same. 
He in no way helps to maintain the home or pays me any alimony whatsoever 
and has not lived here since October.” 

4. A letter dated April 1, 1846, from the officer in which it is stated that his 
address is 2571 San Bruno Avenue, San Francisco, California, and not 2358—44th 
Avenue, San Francisco, California; that the records will show that Bertha F. 
Colbert received an allotment of $150 in November, 1945; that he is still carrying 
insurance for her benefit; and that he signed a quitclaim deed to their former 
house and furniture, “valued over $5,000.00” to her in lieu of alimony or allot- 
ment, in accordance with the property settlement agreement of October 6, 1945. 


In the letter of the Chief, Bureau of Supplies and Accounts, with 
respect to the officer’s claim, it is stated that the officer has not main- 
tained an allotment in favor of Bertha F. Colbert since October 18. 
1945, the date of the interlocutory judgment of divorce. 

The property settlement agreement reads, in pertinent part— 


This agreement, made and entered into in duplicate this 6th day of October 
1945, by and between Vernon E. Colbert, of the City and County of San Francisco, 
nares of California, first party, and Bertha F. Colbert, of the same place, second 
party, 

WITNESSETH 


Whereas, the parties hereto for a number of years last past have been and now 
are husband and wife; and 

Whereas, said parties have separated and intend to live henceforth separate 
and apart; and, 

Whereas, it is the desire and intention of the parties hereto to finally adjust, 
settle and forever determine all their respective property rights, and all rights 
arising out of said marriage, and all questions and rights relating to the separate 
property of the parties, respectively, and any and all claims and demands of 
every kind, character, nature or description whatsoever, including the right of 
either party to support and maintenance from the other party, so that neither 
of the parties hereto shall hereafter have any claim or demand of any kind or 
character whatsoever against the other, save and except as in this agreement 
set forth; 

Therefore, the parties hereto, in consideration of the premises and of their 
mutual promises, agreements and covenants herein contained, do hereby mutually 
promise, agree and covenant as follows: 

First party hereby conveys, assigns, transfers and sets over to second party as 
and for her sole and separate property all his right, title and interest in the 
former home of the parties, being that certain real property generally known 
and designated as No. 2358—44th Avenue, San Francisco, California, and the 
personal property consisting of the furniture and furnishings thereof. 


This agreement is made and entered into as and for a final settlement of all 
the respective property rights of the parties and rights arising out of the mar- 
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riage relation, it being the intention of the parties hereto to finally and forever 
determine their respective rights, including all rights to alimony and support 
and maintenance of either party by or from the other. 

Neither the execution nor delivery of this agreement shall in any manner or 
to any extent constitute or be construed as constituting a waiver of any ground 
for divorce that either of the parties hereto now has against the other party. 

Section 4 of the Pay Readjustment Act of 1942, 56 Stat. 361, defines 
the term “dependent,” insofar as the question here involved is con- 
cerned, as follows: 

The term “dependent” as used in the succeeding sections of this Act shall 
include at all times and in all places a lawful wife * * *. 

In determining whether an officer has a “lawful wife” within the 
meaning of the statutory provisions authorizing increased rental and 
subsistence allowances, this office has proceeded on the theory that the 
language employed in such statutes generally relieves an officer claim- 
ing increased allowances on account of a lawful wife from showing 
that she is in fact dependent on him for her support or that he actually 
does support her. That view is consistent with the decisions of the 
Court of Claims of the United States in the cases of Strauss v. United 
States, 73 C. Cls. 690, and Rawlins v. United States, 93 C. Cls. 231. 
However, the general rule is not free from some exceptions. For ex- 
ample, in the case of Robey v. United States, 71 C. Cls. 561, the court 
held (quoting from the syllabus) : 

* * * An officer of the Navy who is separated from his wife and does 
not support her is not entitled under the statute, sec. 4, act of June 10, 1922, to 
rental and subsistence allowances in right of his wife. 

While the Robey case has been distinguished and explained in 
other cases in the Court of Claims, it has not been overruled. In the 
case of Abson v. United States, 73 C, Cls. 442, 446, it is stated: 

The Robey case does not sustain the defendant’s contention here. There the 
plaintiff claimed dependency allowance for a period of 444 years, during which 
time he and his wife were separated, each charging the other with desertion, and 
that plaintiff made no contribution to his wife’s support except for a period of 
six months, at $60 per month, to stay a threat of being jailed. The court very 
rightly held that the intent of the act contemplated a partial reimbursement of 
actual expenses incurred on behalf of a dependent and not extra pay for a mere 
technical status of a married man. 

And in the case of Strauss v. United States, supra, at page 692, the 
court refers to the Robey case and states: 

* * * What the court held in that case was that an officer, who had a 
legal wife during the period of his claim, whom he had deserted, and with 
whom he refused to live as husband and wife, to whose support he contributed 
nothing during the entire period of the claim, and who during such period had 
been arrested on his wife’s complaint on a charge of nonsupport, although com- 
ing within the letter of the law did not come within its intent and spirit, and 
could not recover the rental and subsistence allowances provided by law for an 
officer with a “lawful wife.” 

See, also, Heritage v. United States, 81 C. Cls. 492, and Ranlins v. 
United States, swpra. 
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It appears that under the laws and divorce procedure of the State 
of California an interlocutory judgment of divorce does not sever 
the marriage status and that the parties remain in the legal relation 
of husband and wife. Jn re Dargie’s Estate, 121 P. 320. An inter- 
locutory judgment of divorce is analogous to a divorce a mensa et 
thoro, and in considering the right of an officer to increased allowances 
on account of a lawful wife, subsequent to a divorce a mensa et thoro, 
it was held in a decision dated August 9, 1944, 24 Comp. Gen. 88, that 
where a divorced officer is required by such a decree to contribute 
to his wife’s support—it not appearing that he deserted her or refused 
to contribute to her support—he is entitled to payment of increased 
allowances as for an officer with dependents (lawful wife). How- 
ever, in the said decision it was stated: 

* * * the question of whether a wife permanently separated from her 
husband by a judicial decree not requiring him to provide any part of her future 
support may thereafter be viewed as his dependent within the meaning and 
spirit of the dependency allowance statutes would appear too doubtful for this 
office to approve the payment of increased allowances on her account in the 


absence of a judicial determination of an officer’s right to the increased allow- 
ances in such cases. Cf. Robey v. United States, supra. 


The evidence in the present case shows that the officer constructively 
deserted his wife, that is, the parties were forced to separate because 
of his extreme cruelty; that he is not required by the interlocutory 
judgment of divorce to provide any part of his wife’s future support; 
and that he has not directly contributed to his wife, or maintained 
an allotment in her favor at any time since October 18, 1945, the 
date of the interlocutory judgment of divorce. Upon such facts, it 
seems reasonably clear that the officer did not contribute to the 
“support” of his wife following the interlocutory judgment of divorce 
and, applying the law as construed in the Robey case, supra, it would 
appear that Lieutenant Colbert is not entitled to payment of increased 
allowances on account of a dependent (lawful wife) from October 18, 
1945. 

On the other hand, the officer contends that the conveyance to his 
wife of his interest in the real and personal property of the parties, 
“valued over $5,000.00,” should be considered as “support” for his 
wife. However, the property settlement agreement here involved 
fails to show the value of the property conveyed by the oflicer to 
his wife, or that the conveyance was in lieu of support, and the wife’s 
letter of January 28, 1946, raises reasonable doubt whether the property 
was so conveyed. Under such circumstances the officer’s unsupported 
ex parte statement that the property conveyed to his wife was in lieu 
of alimony, support, and maintenance, and was “valued over $5,000.00” 
may not be accepted as proof of the representations made. 

Accordingly, on the present record, it must be concluded that it is 
not established that the officer had a dependent (lawful wife) within 
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the meaning and spirit of the statutory provisions authorizing in- 
creased allowances on that account, and he is not entitled to credit 
of such allowances from October 18, 1945, the date of the interlocu- 
tory judgment of divorce. 

The papers submitted with your letter are retained in this office. 


(B-62611) 


APPOINTMENTS—INITIAL SALARY RATES, ETC.—PERSONS ON LIST OF 
ELIGIBLES PRIOR TO MILITARY SERVICE APPOINTED AFTER SUCH 
SERVICE 


Under the act of July 31, 1946, fixing, for compensation rate and seniority pur- 
poses, the constructive date of appointment of appointees who previously 
lost opportunity for appointment from a list of eligibles because of military 
service as the earliest date of appointment of a lower eligible, the date of 
appointment of a veteran who, prior to military service, had declined 
appointment for personal reasons and later lost opportunity for appointment 
because of military service, or imminence thereof foliowed by actual service, 
is to be taken as the date of appointment of a lower eligible following the 
later, and not the earlier, occasion of failure to receive appointment. 

Under the act of July 31, 1946, fixing, for compensation rate and seniority pur- 
poses, the constructive date of appointment of appointees who previously 
lost opportunity for appointment from a list of eligibles because of mili- 
tary service as the earliest date of appointment of an eligible standing lower 
on the list, the date of appointment of a Postal Service appointee who had 
transferred his eligibility from the register for one State to that for un- 
other should be determined by the use of the State register on which he 
originally was carried as it existed at the time he lost opportunity for ap- 
pointment because of military service. 













































Comptroller General Warren to the President, United States Civil Service Com- 
mission, January 22, 1947: 


There has been considered your letter of December 19, 1946, as 
follows: 


The Commission invites your attention to the Act of July 31, 1946 (Public 
Law 577—79th Congress), a copy of which is inclosed. 

In general this statute provides that appointees to the Government service 
who meet certain requirements may, for the purpose of determining the proper 
rate of compensation payable, be considered to have been appointed prior to 
their actual entrance on duty. The Commission appreciates that its function 
under Public Law 577 is to furnish information to the department or agency 
concerned, and that it is primarily the responsibility of such agency to determine 
the rate of compensation legally payable under the law. Since the facts cer- 
tified by the Commission will ultimately govern the agency’s determination in 
fixing the rate of compensation to be paid, however, the Commission will appre- 
ciate your decision on several general questions of legal interpretation pre- 
sented by the rather involved language of the statute. It has come to the atten- 
tion of the Commission, moreover, that the interpretation placed on the law by 
some Government agencies does not conform with that of the Commission, and 
a decision by your office would serve to insure uniformity in the administration 
of the law throughout the Government service. 

The principal purpose of Executive Order No. 9538 of April 13, 1945, which is 
mentioned in the law, was to permit the Commission to certify for probational 
appointment veterans who had returned from the armed forces at a time when 
appointments in the Government service generally were being made on an in- 
definite basis for the duration of the war only. Persons eligible for appoint- 
ment under Executive Order No. 9538 had all qualified in regular civil-service 
examinations but had been passed over for appointment and had served in the 
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armed forces. The Order was issued so that when such veterans returned from 
the military service they could be given appointments on a permanent basis and 
thus be on a comparable footing with other permanent civil-service employees 
for civil-service purposes generally. 

Upon receiving appointments under Executive Order No. 9538 many of these 
veterans found that other employees whose names had originally stood lower 
on the civil service register from which they were appointed but who had not 
entered the miliary service, had received appointments during their absence and 
had in the meantime rendered sufficient service to earn within-grade salary ad- 
vancements. Public Law 577 was accordingly enacted to equalize this disparity 
by giving to veterans appointed under Executive Order No. 9538 credit for 
promotion and seniority purposes from the earliest date that any eligible standing 
lower on the civil service register was appointed. 

In establishing eligibility for appointment under Executive Order No. 9538, four 
requirements must be met: 


(1) The veteran’s name must have appeared on a list of eligibles between 
certain dates ; 

(2) He must have entered the armed forces between such dates: 

(3) He must have originally stood higher on the civil service list than some 
other eligible who received an earlier appointment therefrom; and 

(4) He must request restoration to the list within a certain time limit. 


Upon meeting these four basic requirements the veteran is eligible for pro- 
bational appointment, and so far as the Executive order goes it is immaterial 
whether he was actually in the military service at the time some other eligible 
with a lower standing was appointed Thus, if he originally declined appoint- 
ment for personal reasons as far back as 1938, and subsequently entered the 
military service, he would now be considered eligible for appointment under 
Executive Order No. 9538 so long as the four basic requirements specified in the 
Order are met. Many eligibles declined appointment because they anticipated 
being in the military service, while others were forced to decline appointment 
because they were unable to secure release from other employment under Govern- 
ment regulations. In many of these cases, it would have been impossible to 
determine the precise reason an eligible’s name was passed over for appointment 
and in most cases there are no existing records which would establish the precise 
reason. 

Public Law 577 was originally introduced as H. R. 6903 and contained a 
specific requirement that the veteran must have been “a member of the armed 
forces of the United States on the date his name was originally reached on such 
list of eligibles.” This requirement was striken from the bill at the suggestion 
of the Commission “in order that the bill may cover all persons receiving appoint- 
ments under Executive Order No. 9538 * * *.” In this connection your atten- 
tion is invited to Report No. 2433 submitted by the Committee on the Civil Service 
of the House of Representatives, 79th Congress, Second Session. 

“While the Commission has held that an eligible need not actually have been 
in the military service at the time his name was passed over in order to be 
appointed under Executive Order No 9538, it doubts that any of the benefits con- 
ferred by Public Law 577 can antedate May 1, 1940, the date which the Act takes 
to be presumptively the beginning of the “war period.” As the Commission reads 
the statute, its purpose is to restore to veterans who are appointed under Executive 
Order No. 9538 the promotion and seniority benefits, which they presumptively 
lost during the period from May 1, 1940, the beginning of the emergency period, 
to March 16, 1942, the effective date of the War Service Regulations, after which 
permanent appointments were no longer being made in the Government service. 
In other words, any veteran appointed under Executive Order No. 9538 is entitled 
for pay and seniority purposes to be considered as having been appointed on the 
earliest date after May 1, 1940 that some eligible standing lower on the register 
received appointment. 

The following case history is typical of the problems involved in the adminis- 
tration of the statute and Executive order: 

June 1, 19388—Qualified in examination and entered on register. 

a 19388—Declined appointment for personal reasons. Lower eligible 
appo: F 

ie 2B. 1940—Declined appointment for personal reasons. Lower eligible 
appoint 

December 15, 1941—Passed over for appointment presumably because classified 
in 1-A draft status. Lower eligible appointed. 
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February 15, 1942—Entered military service and unable to accept proffered 
appointment. Lower eligible appointed. 

June 15, 1946—Appointed under Executive Order No. 9538. 

Under the Commission’s interpretation of Public Law 577, the veteran in 
the case history given above would be entitled to have his promotion and senior- 
ity benefits dated back to June 15, 1940, the earliest date after May 1, 1940 that 
some eligible standing lower on the register was appointed. 

The Commission will appreciate your advice as to whether the interpretation 
of the law is correct. 

A number of questions arise also under Public Law 577 in connection with 
the practice of transferring eligibility for appointment from one register to 
another. Certain registers, as those for Railway Postal Clerk, for example, are 
set up on a state-wide basis and it has been a long standing practice of the 
Commission to permit an eligible to transfer his eligibility from the register 
of one state to that of another upon establishing residence in the latter state. 
A veteran whose name originally appeared on the register for the State of Maine 
and who is eligible for appointment under Executive Order No. 9538 may thus 
have such eligibility transferred to the register for the State of California if 
some eligible with a lower rating has been appointed in California. Because 
of the difference in the number of eligibles the distribution of their ratings 
and the difference of the number of appointments made in each state, the date 
on which an eligible with a lower rating in Maine received an appointment may 
be entirely different from the date which an eligible with a lower rating received 
an appointment in California. Depending on which date is earlier, this dif- 
ference may affect the appointee either favorably or adversely. The question 
is thus presented whether the benefits of Public Law 577 should run from the 
date which appointments were made from the Maine register on which his name 
originally appeared, or from the date on which appointments were made from the 
California register to which his eligibility had been transferred and from which he 
was actually appointed, The Commission will appreciate having your advice on 
this question. 


Public Law 577, approved July 31, 1946, 60 Stat. 749, is entitled, 
“AN ACT To provide benefits for certain employees of the United States 
who are veterans of World War II and lost opportunity for proba- 
tional civil-service appointments by reason of their service in the 
armed forces of the United States,” and provides as follows: 


That (a) any person— 

(1) whose name appeared on any list of eligibles either (A) at any time between 
May 1, 1940, and March 16, 1942, with respect to a position the rate of compen- 
sation of which is determined by the Classification Act of 1923, as amended, an 
Act entitled “An Act to adjust the compensation of certain employees in the 
Customs Service,” approved May 29, 1928, as amended, or the second paragraph 
of section 24 of the Immigration Act of 1917, as amended, or (B) at any time 
between May 1, 1940, and October 23, 1943, with respect to a position in the field 
service of the Post Office Department, or (C) at any time between May 1, 1940, 
and the effective date of this Act, with respect to positions of officers and mem- 
bers of the Metropolitan Police or of the Fire Department of the District of 
Columbia, and officers and members of the United States Park Police and the 
White House Police; and 

(2) who, pursuant to Executive Order Numbered 9538, dated April 13, 1945, 
or regulations of the Civil Service Commission covering similar situations in 
which an eligible lost opportunity for probational appointment because of mili- 
tary service during World War II, was certified for probational appointment to 
such position, and, subsequently, was given such appointment, 


shall, for the purpose of (A) determining his rate of compensation and (B) his 
seniority rights in the postal field service, be held to have been appointed to such 
position as of the earliest date on which an eligible standing lower on the same 
list of eligibles received a probational appointment therefrom: Provided, how- 
ever, That no regular employee in the postal field service shall be reduced to 
substitute status by reason of the enactment of this Act. 

(b) No person shall be entitled to the benefits of this section who has reenlisted 
after June 1, 1945, in the Regular Military Establishment or after February 1, 
1945, in the Regular Naval Establishment. 
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Sec. 2. No person shall, by reason of the enactment of this Act, be entitled 
to any compensation for any period prior to the effective date of this Act. 

Sec. 8. This Act shall take effect on the first day of the calendar month follow- 
ing the calendar month in which it is enacted. 


The Committee on Civil Service, House of Representatives, in 
House Report No. 2433, 79th Congress, 2d Session, accompanying 
House Report 6903, which became Public Law 577, supra, stated in 
part: 


The purpose of H. R. 6903 is to provide benefits for certain employees of the 
United States who are veterans of World War II and who lost opportunity for 
probational civil-service appointments by reason of their service in the armed 
forces of the United States. 

The bill, in general, applies to groups of Federal employees who are covered 
by laws which provide for salary ranges administered under periodic-increase 
programs. That is, new employees enter at the minimum rate of the established 
range of pay, and with satisfactory service receive salary increments periodically, 
usually once a year, or, in the higher grades under the Classification Act, once 
every 18 months. These groups include clerks, carriers, and other groups in the 
postal service; immigration inspectors; customs clerks; employees subject to 
the Classification Act of 1923, as amended; policemen and firemen in the munic- 
ipal government of the District of Columbia; White House Police; and United 
States Park Police. 

Within these groups, the employees affected are those who, between dates 
when probational appointments were being made (prior to the war-service regu- 
lations of the Civil Service Commission), were on civil-service lists and eligible 
for probational appointment. In many instances, in the course of making ap- 
pointments from these lists, their names were reached, but because they were 
in the military service at that time, they were not available for civilian employ- 
ment. Consequently, their names were passed over and eligibles with lower 
ratings were selected and appointed. 

Under such circumstances, the veteran, after discharge from the armed forces 
under honorable conditions, has the right, under Executive Order No. 9538, 
April 13, 1945 (now superseded by Executive Order No. 9733, June 4, 1946), 
to request the Civil Service Commission to restore his eligibility and certify him 
for probational appointment. When he meets the conditions of the Executive 
order, and makes such request within the time specified in the order, the 
Commission certifies his current eligibility, and he may then be appointed by 
the head of the department or agency. 

When he is so appointed, however, a veteran to whom H. R. 6903 applies enters 
the service at the minimum rate of a range of pay established by law for the 
position. Unless a veteran were actually employed in a civilian position which 
he left to enter the armed forces, there is no way under existing law whereby 
he can be given credit for his military service toward periodic pay increases. 
It is one of the purposes of H. R. 6903 to provide a way to do this. 

The situation in this respect is briefly this: The lower eligible, who was 
appointed to a position which the veteran would have secured had he not been 
in the military service, has been receiving periodic pay increases by virtue of 
his civilian service. The veteran, upon his return, upon taking advantage of 
the opportunity to recapture the appointment he previously lost, desires to have 
this salary computed as if he had been appointed at the same time the lower 
eligible was. H. R. 6903 accomplishes this result, and puts both on the same 
plane so far as periodic pay increases are concerned. 


It seems reasonable to presume that the list of eligibles referred to 
in that portion of section 1 (a) of Public Law 577, supra, which imme- 
diately precedes the proviso is the list of eligibles as it existed at the 
time the eligible lost opportunity for probational appointment because 
of military service and not the list as it may have existed when origi- 
nally compiled. In that connection it was stated in decision of 
November 7, 1946, B-61421, 26 Comp. Gen. 315: 


* * * However, having regard for the purpose stated in the title of the 
act, and for the statements contained in the committee report quoted above, 
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it reasonably appears that the primary purpose of the act was to place a veteran— 
whose name was on an eligible list during the specified periods, but who, on 
account of his entrance into military service was not appointed to a position 
from that list—in a status with respect to compensation and seniority comparable 
with the status which he might have attained had he not entered military service. 

In line with that view, the veteran whose case history is set out in 
the ninth paragraph of your letter, supra, would not be entitled to have 
his promotion and seniority benefits dated back to June 15, 1940. To 
hold otherwise would result in his being placed in a status with re- 
spect to compensation and seniority considerably better than that 
which he might have obtained had he not entered military service— 
a result not in accordance with the purpose of the Congress in enact- 
ing Public Law 577, which purpose, as stated in the decision of No- 
vember 7, 1946, supra, was to place a veteran in a status with respect 
to compensation and seniority comparable with that which he might 
have obtained had he not entered military service. However, it rea- 
sonably can be concluded that it was the purpose of Congress to place 
a veteran in such a status where he lost opportunity for probational 
appointment either on account of entrance into military service or on 
account of the imminence of entry into such service followed by actual 
entry into the military service. See decision of January 13, 1947, B— 
62298, 26 Comp. Gen. 485, to the Postmaster General. Under that view, 
and if it definitely were to be established that on December 15, 1941, 
the veteran lost opportunity for appointment on account of his having 
been classified in Class 1-A by the Selective Service System and for 
no other reason, and if on that date an eligible standing lower on the 
same list of eligibles received a probational appointment therefrom, 
then, for the purposes of Public Law 577, the veteran should be held 
to have been appointed as of that date; or, if no such eligible received 
a probational appointment on that date, then the veteran should be 
held to have been appointed as of such later date as an eligible standing 
lower on the same list of eligibles received such a probational appoint- 
ment. If it should not be established definitely that on December 15, 
1941, the veteran lost opportunity for appointment solely because of 
his 1—A Selective Service classification, then, for the purposes of Public 
Law 577, he should be held to have been appointed as of February 15, 
1942, if on that date an eligible standing lower on the same list of 
eligibles received a probational appointment therefrom ; or if no such 
eligible received a probational appointment therefrom on that date, 
then the veteran should be held to have been appointed as of such later 
date that such an eligible actually received a probational appoint- 
ment. 

Accordingly, you are advised that the Commission’s interpretation 
of Public Law 577, as applied to the facts stated in the ninth para- 
graph of your letter, supra, may not be concurred in by this office. 
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With respect to the situation presented in the last paragraph of 
your letter, the register properly for use in determining the rate of 
compensation and seniority status would be the Maine Register as 
it existed at the time the eligible lost opportunity for probational ap- 
pointment because of military service. 


(B-61818) 


LEAVES OF ABSENCE—HALF PAY FOR EXCESS LEAVE—MARINE CORPS 
OFFICERS; ENLISTED MEN 


Marine Corps officers, who are entitled to the benefits of Army leave laws by 
reason of the pay and allowance assimilation provisions of section 1612, Re- 
vised Statutes, are entitled to half pay for leave in excess of that authorized 
by section 3 of the Armed Forces Leave Act of 1946, on the basis that half 
pay for excess leave is provided for Army officers by section 1265, Revised 
Statutes, which latter provision of law is not repealed by the 1946 act. 

The provisions of section 3 of the Armed Forces Leave Act of 1946 that regula- 
tions governing the granting of leave issued by the several Secretaries of 
the departments concerned “shall provide equal treatment for officers and 
enlisted men” have no effect to authorize extending to enlisted men the 
benefits of pre-existing leave laws exclusively applicable to officers, so 
that payment of half pay to enlisted men for leave in excess of that per- 
mitted by said act is not authorized by reason of the fact that officers are 
entitled to half pay for such excess leave under section 1265, Revised 
Statutes. 


Assistant Comptroller General Yates to the Secretary of the Navy, January 
23, 1947: 


Reference is made to your letter of November 8, 1946, with enclosure 
from the Commandant, U. S. Marine Corps, requesting decision on 
two questions presented as follows: 


(a) Are officers on leave in excess of that authorized by the Armed Forces 
Leave Act of 1946 entitled to half pay as provided in Section 1265, Revised 
Statutes? 

(b) If the answer to (a) is in the affirmative, are enlisted personnel on 
leave in excess of that authorized by the Armed Forces Leave Act of 1946 en- 
titled to half pay in view of the equalization provisions of leave rights included 
in Section 3 (a) of said act? 


The letter from the Commandant of the Marine Corps, dated Oc- 
tober 16, 1946, reads in part as follows: 


1. It is requested that a decision be obtained from the Comptroller General 
of the United States on the questions hereinafter presented. 

2. Subsection (a) of section 3 of the Armed Forces Leave Act of 1946, Public 
Law 704, 79th Congress, approved August 9, 1946, provides that each member 
of the armed forces shall be entitled to leave at the rate of 2% calendar days 
for each month of active service, with certain exceptions. This section further 
provides that leave may be taken by members on a calendar day basis as a 
vacation or absence from duty with pay, annually as accruing or otherwise, 
in accordance with regulations to be issued by the several Secretaries, and 
that such regulations shall provide equal treatment for officers and enlisted 
men. 

8. Subsection (b) of section 3 provides that no member of the armed forces 
shall be permitted to accumulate or to have to his credit, at any time after 
August 31, 1946, accumulated or accrued leave aggregating in excess of 60 days. 
‘ ma Section 4 of the Armed Forces Leave Act of 1946 provides, in part, as 
‘ollows : 
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“In the case of all other leave provided under this Act, members shall be 

entitled during such leave to the same pay and allowances they would receive 
if not on leave and to any additional or other allowance or allowances otherwise 
authorized or provided by law for members while on leave.” 
Accordingly, while on leave which has accrued in accordance with the provisions 
of section 3 of the Armed Forces Leave Act of 1946, personnel are “entitled 
during such leave to the same pay and allowances they would receive if not on 
leave.” The question therefore arises as to what pay and allowances, if any, 
personnel (officers and enlisted men) are entitled if granted leave in excess of 
that accrued to them under the provisions of section 3 of said act. 

5. Section 1265, Revised Statutes, provides that: 

“Officers when absent on account of sickness or wounds, or lawfully absent 
from duty and waiting orders, shall receive full pay; when absent with leave, 
for other causes, full pay during such absence not exceeding in the aggregate 
thirty days in one year, and half pay during such absence exceeding thirty days 
in one year. When absent without leave, they shall forfeit all pay during such 
absence, unless the absence is excused as unavoidable.” 

6. Section 9 of the Armed Forces Leave Act of 1946 specifically repeals prior 
leave laws with respect to the granting of leave to officer personnel. However, 
no provision is made in this or any other section of the Armed Forces Leave Act 
of 1946 for specific repeal of section 1265, Revised Statutes, which provides for 
the payment of half pay to “officers” while on excess leave. 


Section 3 of the Armed Forces Leave Act, 1946, Public Law 704, 
approved August 9, 1946, 60 Stat. 963, provides as follows: 


(a) Each member of the armed forces shall be entitled to leave at the rate of 
two and one-half calendar days for each month of active service, excluding 
periods of (1) absence from duty without leave, (2) absence over leave, and 
(3) confinement as the result of a sentence of court-martial. Except as pro- 
vided in subsection (b) of this section, such leave may be accumulated in an 
amount not to exceed one hundred and twenty calendar days. Any leave so 
accumulated shall not, however, survive death occurring during active military 
service. Enlisted members or former enlisted members of the armed forces 
shall be considered to be entitled to such leave from and after September 8, 
1939, but shall not be considered to have any leave accumulated or accrued as 
of the date of the enactment of this Act, or the date of discharge if prior to such 
date of enactment, in excess of the amount which would have been accumulated 
and accrued if their leave had been accumulated and accrued from and after 
September 8, 1939, on the same basis as leave is accumulated and accrued in the 
ease of commissioned officers in the Regular components of their respective 
branches of the armed forces. Except in the case of leave to be settled and 
compensated for under section 6 of this Act, leave may be taken by a member 
on a calendar-day basis as vacation or absence from duty with pay, annually as 
accruing or otherwise, in accordance with regulations to be issued by the several 
Secretaries. Such regulations shall provide equal treatment for officers and 
enlisted men, shall establish to the fullest extent practicable uniform policies for 
the several branches of the armed forces, and shall provide that leave shall be 
taken annually as accruing to the extent consistent with military requirements 
and other exigencies. Members who reenlist after the date of enactment of 
this Act may be authorized reenlistment leave in the discretion of the Secretary, 
for a period not exceeding ninety days, and such leave shall be deducted from 
leave accrued during active service prior to reenlistment or charged against any 
leave which may accrue during future active service or both. In the case of 
members who are retired after the date of enactment of this Act and after 
retirement are continued on or recalled to active duty, leave accrued during 
service prior to retirement may be carried over to the period of service after 
retirement. Leave taken prior to discharge before or after the enactment 
of this Act shall be considered as active military service; but leave settled and 
compensated for under section 6 of this Act shall not be considered as active 
military service. 

(b) Notwithstanding any other provision of this Act or of any other law or 
regulation, no member of the armed forces (other than a member on terminal 
leave on September 1, 1946) shall be permitted to accumulate or to have to his 
credit, at any time after August 31, 1946, accumulated or accrued leave aggre- 
gating in excess of sixty days. 
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The Army leave laws enacted prior to the Armed Forces Leave Act 
of 1946, including section 1265, Revised Statutes, quoted in the en- 
closure, have been regarded as being applicable to officers of the 
Marine Corps by virtue of the provision in section 1612, Revised 
Statutes, providing that officers of the Marine Corps shall receive 
_the same pay and allowances provided by or in pursuance of law for 
officers of like grades in the Infantry of the Army. 1 Comp. Gen. 
454; A-37354, August 3, 1931. 

While section 9 of the Armed Forces Leave Act of 1946, 60 Stat. 
967, specifically repealed the act of May 8, 1874, 18 Stat. 43, as amended 
by the act of July 29, 1876, 19 Stat. 102, 10 U. S. C. 842, relating to 
leave of officers of the military and naval services, nothing contained 
in the said section 9, or otherwise, expressly or impliedly repealed 
the provisions of section 1265, Revised Statutes. The latter statute 
permits the payment of full pay to officers of the military and naval 
services when absent on account of sickness or wounds, or lawfully 
absent from duty and waiting orders, and, in effect, authorizes an 
officer on the active list to be paid half pay when absent with leave in 
excess of that permitted by the Armed Forces Leave Act of 1946. 
However, a provision in the act of February 11, 1925, 43 Stat. 879, 
34 U.S. C. 871, further limits the pay that may accrue to officers while 
on leave of absence. The said provision reads as follows: 


No officer of the Navy or Marine Corps, while on leave of absence engaged in 
a service other than that of the Government of the United States, shall be 
entitled to any pay or allowances for a period in excess of that for which he is 
entitled to full pay, unless the President otherwise directs. 


In decision of November 14, 1945, 25 Comp. Gen. 402, it was stated, 
with respect to the said act of February 11, 1925, that: 


The said provision is a restriction on the pay accruing to officers of the Navy 
and Marine Corps during leave of absence, and, in effect, deprives officers “en- 
gaged in a service other than that of the Government of the United States” of 
the half pay authorized under section 1265, Revised Statutes, during periods of 
excess leave, unless the President otherwise directs. See 8 Comp. Gen. 482. 
However, where a few days’ excess leave of absence is granted an officer, evi- 
dently for the purpose of affording him a brief period of rest and relaxation, 
under circumstances such as those here involved, it reasonably is not to be con- 
sidered, in the absence of any indication to the contrary, that such leave was 
granted or taken to permit the officer to engage in a service other than that of 
the Government of the United States, within the contemplation of the said pro- 
vision in the act of February 11, 1925. 


Hence, it was concluded in the said decision that the naval officer 
there involved was entitled to half pay as authorized under section 
1265, Revised Statutes, during the period of his excess leave. The 
conclusion reached therein in that respect is equally applicable to 
officers of the Marine Corps. Hence, officers otherwise entitled to half 
pay under the provisions of section 1265, Revised Statutes, are entitled 
to such pay during a period of leave in excess of that authorized by the 
Armed Forces Leave Act of 1946. Question a is answered accordingly. 
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Under section 3 of the Armed Forces Leave Act of 1946, supra, 
members of the armed forces, including enlisted men, are entitled to 
leave at the rate of two and one-half calendar days for each month 
of active service, excluding periods of absence over leave, etc., which 
may be taken on a calendar day basis as vacation or absence from duty 
with pay, annually as accruing, or otherwise, in accordance with regu- 
lations issued by the several Secretaries. In view of such provision 
entitling officers and enlisted men to a specified number of days of 
leave per month as vacation or absence from duty, it necessarily follows 
that when an officer or enlisted man is on “vacation or absent from 
duty” in excess of that authorized under the said section 3 and regula- 
tions issued pursuant thereto, he is not entitled to pay during a period 
of excess leave, in the absence of an express provision of law to that 
effect. Although payment of half pay while on leave of absence in 
excess of that authorized by law is provided for under section 1265, 
Revised Statutes, such statutory provision is expressly restricted to 
“officers,” and the fact that section 3 of the said act of 1946 provides 
that regulations issued by the several Secretaries governing the grant- 
ing of leave “shall provide equal treatment for officers and enlisted 
men” may not be—and presumably has not been—viewed as extending 
to enlisted personnel the benefits of pre-existing leave laws—such as 
section 1265, Revised Statutes—exclusively applicable to “officers” of 
the military and naval services. Accordingly, question } is answered 
in the negative. 


(B-53436, B-51521, B-51710) 


LEAVES OF ABSENCE—POSTAL SERVICE—RURAL CARRIERS— 
SATURDAYS 


In view of section 6 of the Postal Service pay statute of July 6, 1945, providing 
for granting annual and sick leave with pay to Postal Service employees ex- 
clusive of Saturdays, Sundays and holidays, and section 17 (a) of said act, 
fixing the compensation of rural carriers on the basis of performance of 
services “six days a week,” absences of rural carriers on Saturdays may 
not be charged against their annual or sick leave, nor may such carriers be 
compensated for Saturdays when no service is rendered. 25 Comp. Gen. 
412, amplified. 


Comptroller General Warren to the Postmaster General, January 24, 1947: 
I have your letter of December 31, 1946, reference 15, as follows: 


This will acknowledge your letter of December 16 in which you question the 
interpretation made by this Department with respect to your decision of No- 
vember 20, 1945, (25 Comp. Gen. 412) relative to the granting of annual and sick 
leave to carriers in the rural delivery service. In your letter you refer to a 
communication received from Rural Carrier Joseph A. Thompson, Mobeetie, 
Texas, wherein he states that the Department is not permitting his absence from 
official duty on Saturday without charging such absence to annual leave. You 
state in the last paragraph of your letter that while the decision of November 20, 
1945, holds that no leave may be charged for absences on Saturday it does not 
hold that compensation may be paid for such days on which no services are 
performed. 
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Yn your letter dated June 5, 1989 (18 Comp. Gen. 904) you held that absences 
on Saturdays could not be excluded. Quoting from the syllabus: “The act of May 
15, 1939, Public No. 78, 53 Stat. 745, ‘Granting postal employees credit for Satur- 
day in annual and sick leave law, thereby conforming to the forty-hour workweek 
or five-day-week law,’ does not authorize the exclusion of Saturdays in com- 
puting the annual or sick leave of rural carriers, who, when not on leave are 
required to work on Saturdays, and leave of absence of such employees should 
continue to be charged as exclusive of only Sundays and holidays.” 

The decision set forth in your letter of November 20, 1945, reads in part: 

“The conclusion reached in 18 Comp. Gen. 904 * * *, was based upon 
the legislative history and title of the leave act of May 15, 1939, which declared 
its purpose to conform to the forty-hour work week or the five-day-week law. 
However, the present act of July 6, 1945, constitutes a complete revision of the 
former postal pay and leave acts, and the reasoning motivating the decisions 
rendered under the prior postal acts are not necessarily controlling its inter- 
pretation. It is for observing that the various sections of the act of July 6, 
1945, indicate with considerable particularity the extent to which they are to 
be applied. For instance, section 1, in defining the term ‘employees’ excepts 
postmasters and certain other employees therefrom but does not except rural 
carriers who must, therefore, be considered ‘employees’ within the provision of 
that act unless otherwise specifically excepted therefrom. On the other hand, 
rural carriers specifically are excepted from sections 2, 3, 4, and 5, otherwise 
applicable to employees, which exceptions readily are understood when the na- 
ture of the duties of rural carriers are compared with those of other postal 
employees—the rural carriers being required to work six days a week and to 
cover their established routes each day irrespective of the number of hours 
required. 

“The Congress thus having specifically excepted rural carriers and post- 
masters from all sections of the act of July 6, 1945, which were not to be applied 
to them, it appears reasonable to conclude that in naming postmasters and 
employees in section 6 without excepting rural carriers therefrom, section 6 
was intended to apply to all such postmasters and employees, including rural 
carriers, irrespective of whether their duties were to be performed within an 
established forty-hour workweek or without regard to such established workweek. 
Accordingly, in granting sick or annual leave to postmasters and rural carriers 
all Saturdays, Sundays, and holidays occurring within or at the beginning or 
ending of such sick or annual leave properly appears for excluding in computing 
the number of days of leave to be charged against the earned leave for post- 
masters or rural carriers. Any decisions to the contrary so far as they relate to 
leave granted and taken subsequent to June 30, 1945, will not be followed 
hereafter.” 

Your decision of November 20, 1945, parts of which are quoted above, was 
interpreted to mean that the decision rendered on June 5, 1989, was modified 
to the extent that rural carriers would not thereafter have absences on Satur- 
day charged to annual or sick leave when such absences occurred at the begin- 
ning, within, or at the end of such annual or sick leave. There is nothing in 
that decision even intimating that a rural earrier’s absence on Saturday should 
not be leave with pay when such Saturday occurred at the beginning, within 
or at the end of a period of annual or sick leave. 

If it is your intention that absences of rural carriers on any Saturday occurring 
at the beginning, within, or end of leave with pay may not be paid leave then 
this will have the effect of rendering inoperative to a great extent the provisions 
of section 6 of the act of July 6, 1945, Public Law 134, with respect to rural 
carriers. That section of the act specifically provides that employees (including 
rural carriers) shall be granted 15 days annual leave and 10 days sick leave 
with pay each fiscal year. If absences on Saturday can not be charged to annual or 
sick leave, as stated in your letter of November 20, 1945, or the carrier paid for 
such absence, as stated in the last paragraph of your letter dated December 16, 
1946, then rural carriers can not take any leave extending beyond five work days 
a week without being penalized by having a deduction made from their pay for 
each Saturday absence. This is not in accord with any leave law ever passed 
by the Congress or any prior decision ever issued by your office concerning postal 
employees. I can not see where any other interpretation could be made of your 
decision of November 20, 1945, than that rural carriers absent on leave with pay 
shall not have a deduction made from either pay or accrued leave for any 
Saturday occurring during their absence when such day is at the beginning, 
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within, or at the end of the leave of absence. In this connection your attention 
is invited to section 7 of the act of July 6, 1945, Public Law 134, which provides 
that postal employees, including rural carriers, are in a pay status every day 
of the month including Saturdays, Sundays and holidays, with certain modifica- 
tions made for a 31-day month. 

In answer to the two specific questions raised in your letter of December 16, 
1946, you are advised that (1) rural carriers are never paid the equipment main- 
tenance allowance for any days when they are absent on leave of any kind or 
Sundays, holidays or any other non-work days. In answer to question (2) this 
Department is complying with your decision of November 20, 1945, in accordance 
with our interpretation thereof as previously stated. However, in view of your 
letter of November [December] 16, 1946, our instructions will be amended to 
provide that absences on Saturday may not be charged to either annual or sick 
leave and that where the leave taken is less than five days’ continuous leave an 
absence for Saturday will be charged as leave without pay. The fact that rural 
carriers are required to take five days continuous leave in order to have Saturday 
excluded as a charge is based on an administrative decision for the purpose of 
granting leave in a way that is equitable and fair to all rural carriers. If this 
was not done a rural carrier could, under our interpretation of your letter of 
November 20, 1945, obtain 30 days’ leave with a charge of only 15 days against 
his accrued leave by taking off each Friday for 15 weeks. 

The decision of November 20, 1945, 25 Comp. Gen. 412, was rendered 
in response to your letter of October 24, 1945, which made the follow- 
ing request : 

Your opinion is requested whether in administratively granting annual and 

sick leave to postmasters and rural carriers Saturdays, Sundays, and holidays, 
occurring within or at the beginning or end of such sick or annual leave shall 
be counted in determining the number of days to be charged against the earned 
leave of the postmaster or rural carrier. 
Said decision did not pass upon the question of payment to rural 
carriers for Saturdays when otherwise excused from duty, but con- 
fined the answer to the question asked, as indicated in the answer 
quoted therefrom in your present submission. 

Section 17 (a) of the Postal Employees Pay Act of 1945, Public 
Law 134, 59 Stat, 455, in fixing the compensation of rural carriers, 
based such compensation upon the performance of services “six days 
a week.” When an act of the Congress specifically fixes the minimum 
of service required for a specified compensation, there is no authority 
in any officer or employee of the Government to waive the performance 
of services of individual employees without corresponding deduction 
from their authorized compensation, except to the extent authorized 
by statute, such as the annual and sick leave authorized to postal 
employees. See, in that connection, 17 Comp. Gen. 564, which held, 
prior to the Federal Employees Pay Act of 1945, that there was no 
authority to establish a five-day week for departmental employees 
whose services were controlled by section 5 of the act of May 3, 1893, 
as amended by section 7 of the act of March 15, 1898, 30 Stat. 316, 
although it was permissible to establish a shorter workweek in the field 
service, where the amount of service to be rendered was not fixed by 
statute. See, also, 17 Comp. Gen. 298. 

Accordingly, in view of the provisions of sections 6 and 17 (a), 


of the Postal Employees Pay Act of 1945, 59 Stat. 436, 455, absences 
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on Saturdays may not be charged against the sick or annual leave 
of rural carriers, nor may rural carriers be paid compensation for 
Saturdays when no service is rendered. 

In view of all the facts and circumstances which have given rise 
to the confusion which has existed in the Post Office Department and 
Postal Service with respect to this matter, adverse action will not 
be taken by this office in connection with payments for periods prior 
to February 1, 1947, provided corrective administrative action is taken 
by that date. 


(B-59131) 


COMPENSATION—POSTAL SERVICE—RAILWAY POSTAL CLERKS RELE- 
GATED FROM REGULAR TO SUBSTITUTE 


Surplus railway postal clerks who have been released from their regular assign- 
ments and employed as substitutes should be paid at hourly rates—estab- 
lished by section 16 (k) of the Postal Service pay statute of July 6, 1945, as 
amended—for substitute railway postal clerk grades corresponding nu- 
merically with the grades theretofore held as regular employees, but not 
to exceed the rate of the maximum grade (grade 9) established by said 
section 16 (k), as amended, for substitutes. 26 Comp. Gen. 96, amplified. 


Comptroller General Warren to the Postmaster General, January 28, 1947: 


There has been considered your letter of December 4, 1946, ref. 24, 
as follows: 


When representatives from the Bureau of the Second Assistant Postmaster 
General met November 26 with representatives from your office to discuss the 
method of paying surplus railway postal clerks, it was suggested that the subject 
should be submitted formally for an official decision. 

In decisions rendered ending with B-59131, it has been held that surplus 
railway postal clerks or clerks released from their regular assignments to work 
as substitutes, may not be reduced in grade and that they have the status of 
substitutes for promotion. 

Since surplus railway postal clerks must be employed as substitutes and pro- 
moted as substitutes apparently they should be paid on an hourly basis for all 
service rendered with no overtime, regardless of the number of hours served in 
a pay period. 

If this assumption is correct the specific question to be answered now is how 
the hourly rate of pay should be determined. Public Law 134, approved July 
6, 1945, provides a formula in Section 16, paragraph (p) and (q), for fixing 
“the base hourly compensation” by dividing the annual salary or compensation 
for such employees by two thousand and twenty-four, the number of working 
hours in a year. 

If this method of determining the hourly rate is the correct procedure, it 
seems the substitute pay tables shown in Form B/A-10, attached, may be used 
for surplus clerks to and including grade 9 and additional hourly rate tables 
may be prepared in the manner suggested for surplus clerks above grade 9, 
assuming, of course, that these employees should be paid on an hourly basis while 
carried on the rolls as surplus clerks. 


In the decision of August 7, 1946, B-59131, 26 Comp. Gen. 96, to 
you, to which you refer, it was stated in substance that with respect 
to regular clerks who are surplussed and relegated to substitute po- 
sitions under the facts and circumstances there stated, no provision 
of law could be found requiring their reduction to a grade, as substi- 
tute, below that corresponding numerically with the grade theretofore 
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held as a regular employee. However, the decision did not hold, nor 
was it intended to hold, that substitute railway postal clerks may 
be assigned a salary rate different from that applicable in the case 
of substitute employees, generally, or above that of the maximum grade 
(grade 9) provided by law for the position. Section 16 (k) of the 
Postal Employees’ Pay Act of 1945, approved July 6, 1945, Public 
Law 134, 59 Stat. 453, and the act of May 21, 1946, Public Law 386, 
60 Stat. 203. Consequently, on and after the effective date of their 
relegation to substitute positions existing substitute pay tables in 
Form B/A-10 may be used for surplus clerks so relegated to and in- 
cluding grade 9, and the preparation of additional hourly rate tables 
for surplus clerks above grade 9 is neither authorized nor required. 


(B-63142) 


COMPENSATION—INITIAL SALARY RATES—TRANSFER, PROMOTION, 


DEMOTION, REINSTATEMENT, REEMPLOYMENT, OR REALLOCA- 
TION 


The initial salary rate of employees in Classification Act positions to which 

transferred, promoted, demoted, reinstated, or reemployed in the same or 
different agency, including cases of reallocation of occupied positions from 
Classification Act grades and from grades under Bxecutive Order No. 6746, 
may, within administrative discretion and available funds, be fixed at a rate 
within the range of salaries in the grade to which transferred, etc., up to the 
highest rate attained in any prior position in the executive branch of the 
Government (including wholly owned Government corporations), or, if such 
highest rate is not identical with any rate in the grade, the next higher rate 
therein may be paid; however, such rule, as herein amplified, may not be 
applied to cases heretofore processed. 26 Comp. Gen. 368, amplified. 


Comptroller General Warren to the National Housing Administrator, January 
28, 1947: 


I have your undated letter, received here January 20, 1947, as follows: 


For a proper determination of matters arising in connection with personnel 
actions which are now pending, your decision on the following questions is respect- 
fully requested. 

In decision of November 27, 1946, B-61181, to the President, United States 
Civil Service Commission, it is stated that (in the absence of a statute, or regu- 
lation having the force of law, specifically controlling), when an employee is 
transferred, promoted, demoted, or separated it is within the discretion of the 
administrative office to pay—within available appropriations—such employee “in 
any classified position to which transferred, promoted, demoted, reinstated, or 
reemployed” the minimum salary rate of the grade or position “or such higher 
rate within the grade as will not exceed the highest salary previously attained 
by him in any prior Government position.” 

Where the highest salary rate so previously attained is within the range of the 
grade of the classified position to which the employee is transferred, promoted, 
demoted, reinstated, or reemployed, but there is no salary rate in such grade 
which is identical with such highest previous salary, a literal reading of the 
language last above quoted from said decision would appear to prevent in all 
such cases the use of the salary rate next higher than such highest previous 
salary, and to fix as a maximum the salary rate next lower than such highest 
previous salary. On the other hand, in view of such decisions as those in 20 
Comp. Gen. 579 and 25 Comp. Gen. 90 (fourth case), it seems doubtful whether 
you intended to impose such a strict rule, which might result in compulsory re- 
duction of a salary which the employee had attained through years of faithful 
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service to the Government, or in situations in which a promotion from one grade to 
another grade could not be made without an actual lowering of the employee's 
salary. 

Accordingly, decision is requested as to whether, in cases of (a) transfer (1) 
within an agency or (2) between agencies, (b) promotion, (c) demotion, or (e) 
reinstatement or reemployment (1) in the same agency or (2) in a different 
agency, it is within the discretion of the administrative office (sufficient funds 
being available) to fix the employee’s initial rate in the classified position to 
which he is so transferred, promoted, demoted, reinstated, or reemployed at the 
next higher rate than the highest salary previously attained by him in any 
Government position where such highest previous salary is within the range 
of the grade of the classified position to which the transfer, promotion, demotion, 
reinstatement, or reemployment is made but is not identical with any of the 
rates in such grade, or whether, in all circumstances or in some circumstances, 
it is necessary in some or all of such cases to take as a maximum the next lower 
rate of such classified position. If, in any of said cases, it would be permissible, 
within administrative discretion and available funds, to fix a higher rate than 
such next higher rate, please advise as to that matter likewise. 

In addition, please advise as to whether the same rules would be applicable 
to cases where an employee’s position is reallocated (a) from one grade of the 
Classification Act of 1923, as amended, to another grade of said Act, as amended, 
or (b) from one of the grades of Executive Order No. 6746 of June 21, 1934, as 
amended, to one of the grades of the Classification Act of 1923, as amended. 

It is assumed that the term “classified position” as used in the language first 
above quoted from said decision of November 27, 1946, refers to classification 
under the Classification Act of 1923, as amended, rather than to classification 
under the Civil Service Act of January 16, 1883, 22 Stat. 403, as amended, and 
allied statutes, but advice from you as to the correctness of this assumption 
would be appreciated. Further, it would be appreciated if you would advise as 
to whether the term “any prior Government position” as used in the second 
quotation above from said decision of November 27, 1946, includes a position with 
a corporate agency or instrumentality of the United States with capital stock 
wholly owned by the United States, or wholly owned by a corporation whose 
capital stock in turn is wholly owned by the United States. 

Since this submission involves pending cases which, for proper handling, must 
be delayed until your decision is received, it would be helpful if a decision in the 
matter were rendered at your earliest convenience. 


In 20 Comp. Gen. 579, it was held, quoting from the syllabus: 


Where an employee is transferred from a higher to a lower grade incident 
to an administrative adjustment of personnel, and there is no salary rate in the 
lower grade identical with the rate received in the higher grade, the initial salary 
rate in the lower grade may be fixed at the rate prescribed by the Classification 
Act next above that received in the higher grade, 


The same rule was applied in 25 Comp. Gen. 90 to the fourth case 
therein considered, in which an employee reduced from CAF-5 at a 
salary of $2,000 per annum to CAF-4, in which grade there was no 
$2,000 rate, was authorized to be given the next higher rate or $2,040. 


However, the general rule was stated in 23 Comp. Gen. 201, at page 
203, as follows: 


Transfers, promotions, and demotions are not regarded as new appointments 
such as are required to be made at the minimum rate of the appropriate grade, 
20 Comp. Gen. 626; 22 id. 925. The general rule for determining the salary rate 
initially applicable when an employee is transferred, promoted, or demoted 
between Classification Act positions is that the employee may be paid initially 
in the grade to which transferred, promoted, or demoted, (a) without loss of 
salary rate paid the employee in his former position, including any periodic or 
meritorious salary advancement, providing his former salary rate, also, is a 
standard rate in the new grade, or (b) with as little loss of salary as is necessary. 
to pay a rate prescribed for the grade to which transferred, promoted, or 


reduced. See 20 Comp. Gen. 579; 21 id. 791, 796; 22 id. 489, and the decisions 
therein cited, 
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That general rule has been applied in all cases of odd salary rates 
(not involving the adjustment of personnel in the same agency) to 
mean that an employee so transferred, promoted, or demoted be given 
the regular salary rate next below the odd salary rate rather than the 
next higher rate. 22 Comp. Gen. 925; B-61072, October 24, 1946, 26 
Comp. Gen. 267. 

In the decision of November 27, 1946, B-61181, 26 Comp. Gen. 368, 
it was stated, with reference to the above-stated rules, as follows: 

In view of the foregoing, and in order to clarify and coordinate the previous 
decisions respecting the salary rate payable upon transfer, promotion, demotion, 
and reinstatement, and in the absence of a statute, or regulation having the force 
of law, specifically controlling, the general rule properly may be amplified and 
restated as follows: When an employee is transferred, promoted, demoted, or 
separated it is within the discretion of the administrative office to pay—within 
available appropriations—such employee in any classified position to which trans- 
ferred, promoted, demoted, reinstated, or reemployed the minimum salary rate 
of the grade or position or such higher rate within the grade as will not exceed 
the highest salary previously attained by him in any prior Government position. 
In applying the rule it will not be considered material that the employee, after 
occupying the highest salaried position, occupied one or more positions at a 
lower salary rate or without compensation before being considered for the 
position to which the salary currently is under consideration. 

Said decision of November 27, 1946, did not specifically pass upon the 
cases involving odd salary rates. However, no cogent reason suggests 
itself why there should be a different rule applied to cases involving 
odd salary rates irrespective of whether the positions be in the same or 
in different executive agencies. Accordingly, in order to further 
clarify and coordinate prior decisions the rule quoted above from 
decision B-61181 is amplified by further holding that if the highest 
salary rate previously attained by the involved employee in the Govern- 
ment service is within the range of salaries in the grade to which the 
employee is transferred, promoted, demoted, or reinstated, but said 
highest salary rate is not identical with any salary rate in such grade, 
the employee may be given the next higher salary rate in that grade, 
irrespective of whether in the same or a different department or 
agency. 

Said amplified rule will be for application in the case of reallocation 
of occupied positions under either of the conditions specified in the 
fifth paragraph of your letter, supra. The term, “classified position,” 
referred to in the rule quoted from the decision of November 27, 1946, 
supra, relates to positions the salaries of which are fixed under the 
Classification Act of 1923, as amended—the Civil Service Laws and 
Regulations merely prescribing conditions and qualifications for 
appointments to be made in the Federal service as distinguished from 
the matter of fixing salary rates. 17 Comp. Gen. 578; 18 id. 223, 796. 

The reference to the highest salary paid in prior positions relates to 
positions in the executive branch of the Federal Government and 
would include employment in a corporation wholly owned by the 
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United States either directly or through another wholly owned Gov- 
ernment corporation. Compare 24 Comp. Gen. 876. 

The statement contained in the decision of November 27, 1946, 
relating to the rule therein announced that “as the rule stated herein 
is, in effect, a modification of existing rules as understood and applied 
in the light of related decisions of this office, it may not be applied to 
cases which already have been processed,” applies with equal force to 
the amplification herein made. 

The several questions presented are answered accordingly. 


(B-58038) 


MILEAGE; TRANSPORTATION OF DEPENDENTS—PUBLIC HEALTH 
SERVICE OFFICERS—LAST STATION TO HOME 


Mileage may be paid under the provisions of section 12 of the Pay Readjust- 
ment Act of 1942, as amended, for travel by commissioned officers of the 
Regular Corps and Reserve Corps of the Public Health Service from last 
station to home incident to separation from service, whether as the result 
of voluntary resignation, or as the result of discharge, not occasioned by 
misconduct, upon the officer’s request and for his own convenience or upon 
the initiative and at the instance of the Government, provided travel be 
performed prior to the effective date of separation from service under com- 
petent orders directing such travel. 26 Comp. Gen. 18, amplified; 23 id. 
401, distinguished. 

A commissioned officer of the Reserve Corps of the Public Health Service, upon 
separation from service either as the result of voluntary resignation or as 
the result of discharge, not occasioned by his own misconduct, upon his 
request and for his own convenience or upon the initiative and at the in- 
stance of the Government, is entitled under section 12 of the Pay Readjust- 
ment Act of 1942, as amended, to transportation of dependents at Govern- 
ment expense from last station to home or place of not greater distance. 


Comptroller General Warren to the Administrator, Federal Security Agency, 
January 30, 1947: 


There has been considered your letter of October 1, 1946, as follows: 


Reference is made to your decision B-58088 of July 12, 1946, [26 Comp. Gen. 
18], which was in reply to an inquiry of this Agency dated May 23, 1946. 

Our inquiry of May 23, 1946, presented three questions with respect to the 
acceptance of resignations of commissioned officers of the Regular Corps of the 
Public Health Service. The decision received specifically answered questions 2 
and 3. In answer to those questions, your office advised, in the last paragraph 
of the decision, that “officers of the Regular Corps of the Public Health Service 
are not entitled to transportation of their dependents or transportation of 
their household effects to their homes upon resignation from the Service.” 
[Italics supplied.] However, in answer to the first question, which related 
also to such officers resigning from the Service, you advised at page 3 that “an 
officer of the Regular Corps of the Public Health Service upon discharge not the 
result of his own misconduct would be entitled to mileage from his last station 
to his home provided that the travel was performed prior to the effective date 
of such discharge under competent orders directing such travel.” [Italics sup- 
plied.] You will note that although all three questions related to resignations 
of such officers, your answer to the first question relates to the discharge of 
such officers not the resnit of misconduct. Unless you intended inferentially 
to advise that the acceptance of a resignation when tendered by such an officer 
is the same as a discharge and within the meaning of the words, “discharge 
not the result of * * * misconduct * * *,” as the quoted words are 
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used in section 12 of the Pay Readjustment Act of 1942, as amended, (37 U. S. ©. 
112), your answer to question 1 does not appear to be responsive to the ques- 
tion asked. It may be added that the resignations of the officers in question are 
not tendered and accepted upon the initiative and at the instance of the Service, 
but are tendered and accepted at the instance and for the convenience of the 
officers. Cf. 23 Comp. Gen. 401, particularly the paragraph commencing at the 
bottom of page 402 and ending on page 408. In order to clarify your said an- 
swer to question 1, your answers are requested to the following questions: 

1. Is your answer to question No. 1 appearing at page 3 of your decision of July 
12, 1946, B-58088, to be interpreted to mean that when a commissioned officer 
of the Regular Corps of the Public Health Service for his own convenience, and 
not upon the initiative and at the instance of the Service, tenders his resignation 
and it is accepted, he is entitled to mileage from his last station to his home pro- 
vided that the travel was performed prior to the effective date of his resignation 
and under competent orders directing his travel? 

2. Is your answer to question No. 1 as it appears on page 3 of your decision 
of July 12, 1946, B-58038, to be interpreted to mean that when a commissioned 
officer of the Regular Corps of the Public Health Service is discharged pursuant 
to his own request and for his own convenience, and not upon the initiative nor 
at the instance of the Service, and not as the result of misconduct on his part, he 
is entitled to mileage from his last station to his home provided that the travel 
was performed prior to the effective date of such discharge under competent 
orders directing such travel? 

If the rule stated in 23 Comp. Gen. 401, pp. 402-403, is applicable to separations 
of Public Health Service Officers, then it becomes necessary that we be advised 
with respect to separations of officers of the Reserve Corps of the Public Health 
Service. Consequently, we request your answers to the following questions: 

3. Upon resignation of officers of the Reserve Corps of the Public Health 
Service while on active duty, at the instance and for the convenience of such 
officers and not upon the initiative nor at the instance of the Service, are they 
entitled to (a) mileage from their last post of duty to the place of record as their 
homes or to a place of not greater distance; (b) transportation for their house- 
hold goods and effects from such last duty station to the place of record as their 
homes or to a place of not greater distance; (c) transportation or mileage allow- 
ance for their dependents from their last duty station to the place of record as 
their homes or to a place of not greater distance. 

(4). Do your answers to questions 8 (a), 3 (b), and8 (c) apply also when such 
reserve officers are discharged upon their request and for their own convenience 
and not upon the initiative nor at the instance of the Service and such discharge 
is not the result of misconduct? 

5. If such reserve officers are discharged, not upon their request nor for their 
convenience, nor as a result of misconduct on their part, but upon the initiative 
and at the instance of the Service, would your answers to questions 3 (a), 8 (b), 
and 8 (c) be the same? 

Questions 3, 4, and 5 are included because of uncertainty as to the effect of the 
decisions in 22 Comp. Gen. 30, 23 Comp. Gen. 73, and 25 Comp. Gen. 425 (first 
part of first sentence, second full paragraph at page 426). 


The first paragraph of section 12 of the Pay Readjustment Act of 
1942, 56 Stat. 364, as amended by section 202 of the act of August 2, 
1946, Public Law 604, 60 Stat. 858, provides as follows: 


Officers of any of the services mentioned in the title of this Act, including active 
and retired personnel of the Regular BHstablishments and members of the 
Reserve components thereof and the National Guard, while on active duty in 
the Federal service, when traveling under competent orders without troops, 
including travel from home to first station in connection with their appointment 
or call to active duty and from last station to home in connection with relief from 
active duty or discharge not the result of their own misconduct, shall receive 
a mileage allowance at the rate of 8 cents per mile, distance to be computed 
by the shortest usually traveled route and existing laws providing for the issue of 
transportation requests to officers of the Army traveling under competent orders, 
and for deduction to be made from mileage accounts when transportation is 
furnished by the United States, are hereby made applicable to all the services 
mentioned in the title of this Act: Provided, That the head of the executive de- 
partment concerned may, in his discretion, direct that, in lieu of mileage, actual 
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and necessary expenses shall be allowed to officers traveling on official business 
and away from their designated posts of duty, without regard to the length of 
time away from such posts. Actual expenses only shall be paid for travel under 
order in Alaska and outside the limits of the United States in North America. 
The specific provision for the payment of mileage to officers traveling 
under competent orders “from last station to home in connection with 
relief from active duty or discharge not the result of their own mis- 
conduct” was first included in the paragraph by section 9 of the act 
of September 7, 1944, 58 Stat. 730. 

In the decision of December 3, 1943, 28 Comp. Gen. 401, referred to 
in your letter, it was said, with respect to an appropriation provision 
for furnishing transportation in kind and subsistence to “discharged 
midshipmen,” that: 

The word “discharged,” in its generally accepted sense, implies action initiated 
by the employer or superior—in this case the Government—which is more or 
less adverse to the employee or subordinate. That is to say, the termination 
of the service is at the instance of the employer rather than of the employee. For 
many years various provisions of law have prescribed a travel allowance for 
officers and enlisted men of the armed forces on their discharge from the service 
and such legislation consistently has been held as not extending to cases where 
the separation is at the request, and for the convenience, of the officer or enlisted 
man, notwithstanding that in the military services “discharge” is the word 
applied to the termination of the service of an officer or enlisted man regardless 
of the cause of the separation. 

That decision related to travel allowances for midshipmen after 
separation from the service either by discharge, dismissal, or resigna- 
tion. While it was held that such allowances were not authorized 
where the separation was at the instance of the midshipman, rather 
than the Government, regardless of its form it does not follow that 
the payment of mileage is prohibited to an officer of the Regular Corps 
of the Public Health Service for travel from his last station to his 
home, although incident to his voluntary resignation, where such travel 
is directed by orders of competent authority and is performed pur- 
suant to such orders, prior to separation from the service. 

Basically, the said first paragraph of section 12 of the Pay Read- 
justment Act of 1942, supra, provides for the payment of mileage to 
officers when traveling under competent orders and almost identical 
provision has been contained in the statutes for many years—see, for 
example, section 2 of the act of July 24, 1876, 19 Stat. 100; the act of 
March 3, 1901, 31 Stat. 1029; the act of June 12, 1906, 34 Stat. 246; 
and section 12 of the Pay Readjustment Act of 1922, 42 Stat. 631—and 
the right of officers to mileage thereunder for travel performed to 
their homes while in the service, or prior to separation from the serv- 
ice, under competent orders directing such travel, long has been 
recognized, both by the courts and by the accounting officers of the 
Government, regardless of whether or not such travel was solely for 
the convenience of the Government, or was incident to a contemplated 
separation from the service, either by discharge or resignation. See 
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United States v. Phisterer, 94 U. S. 219; United States v. McDonald, 
128 U. S. 471; 13 Comp. Dec. 156; 1 Comp. Gen. 787. Cf. United 
States v. Williamson, 90 U.S. 411; 4 Comp. Gen. 28. In specifically 
including the language regarding travel incident to a discharge not 
the result of misconduct in the said first paragraph of section 12 of 
the Pay Readjustment Act of 1942, it does not appear that there was 
any intention thereby to curtail the rights of other officers, except 
insofar as the denial of payment for travel incident to a discharge 
on account of misconduct might be considered a curtailment. Had it 
actually been intended to negative the rule regarding the payment of 
mileage to officers for travel to their homes under competent orders 
which, as indicated, long has been considered as being a proper applica- 
tion of the mileage laws, it may be assumed that more positive 
language would have been used so as to leave no doubt in that respect. 

Considering the long recognized practice in that respect, the con- 
clusion appears warranted that under the provisions of the said first 
paragraph of section 12 of the Pay Readjustment Act of 1942, as 
amended, the payment of mileage to commissioned officers of the 
Public Health Service for travel to their homes is authorized, regard- 
less of whether such travel is incident to a voluntary and unsolicited 
resignation or to a discharge not the result of their own misconduct, 
provided that the travel is performed prior to the effective date of 
separation from the service under competent orders directing such 
travel. Accordingly, your questions 1, 2, and 3 (a) are answered in 
the affirmative. 

With respect to your question 3 (c), relative to the rights of officers 
of the Reserve Corps of the Public Health Service to transportation 
of dependents from their last stations to their homes’ upon their 
voluntary resignation, section 209 (b) of the Public Health Service 
Act of July 1, 1944, 58 Stat. 686, provides: 

Reserve officers shall receive the same pay and allowances when on active 
duty as commissioned officers of the Regular Corps, including allowances for 
travel and transportation of household goods and effects. 

Taken alone, such provision would appear not to authorize transpor- 
tation of dependents from last station to home for such reserve of- 
ficers upon their resignation since, as held in the decision of July 12, 
1946, 26 Comp. Gen. 18 (B-58038), referred to in your letter, officers 
of the Regular Corps are not entitled thereto. Cf. 23 Comp. Gen. 73; 
id. 512. However, as brought out at the hearings before a Subcom- 
mittee of the Committee on Interstate and Foreign Commerce, House 
of Representatives, Seventy-eighth Congress, Second Session, on H. R. 
3379, this provision appears to have been intended merely as a re- 
statement of the first paragraph of section 14 of the Pay Readjustment 
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Act of 1942, 56 Stat. 367, and a similar provision contained in the act 
of October 27, 1918, 40 Stat. 1017, and was not intended to revoke 
any existing rights of such reserve officers. See page 88 of the report 
of the hearings. 

Transportation at Government expense for dependents of reserve 
officers of the Public Health Service is authorized by section 12 of 
the Pay Readjustment Act of 1942, 56 Stat. 364, 365, as amended, the 
fifth and the seventh (previously sixth) paragraphs of which provide: 

When any officer, warrant officer, or enlisted man above the fourth grade, having 
dependents as defined in section 4 hereof, is ordered to make a permanent change 
of station, the United States shall furnish transportation in kind * * * And 
provided further, That in lieu of transportation in kind authorized by this section 
for dependents, the President may authorize the payment in money of amounts 
equal to such commercial transportation costs for the whole or such part of the 
travel for which transportation in kind is not furnished when such travel shall 
have been completed. 

The words “permanent change of station” as used in this section shall include 
the change from home to first station and from last station to home when ordered 
to active duty other than training duty, of any officer, warrant officer, nurse, or 
enlisted man of any of the services mentioned in the title of this Act, including 
retired personnel and members of the Reserve components thereof, in a grade 
for which the transportation of dependents is authorized at Government expense, 
and the change from last station to home in connection with retirement, relief 
from active duty, or transfer to a Reserve component. 

While paragraph 7 refers generally to any “officer, warrant ‘tiene 
nurse, or enlisted man,” including retired personnel and members of 
the Reserve components, the words “ordered to active duty” and 
“relief from active duty” are peculiarly applicable to the latter 
classes of personnel, members of the regular establishments, other 
than retired personnel, normally not having any status, as such, 
under which they may be ordered to, or relieved from, active duty. 
Thus, while such definition did not operate to enlarge the rights of 
personnel on the active list of the regular establishments in that 
respect (22 Comp. Gen. 885; 23 id. 73), it did broaden the scope of 
the said fifth paragraph by extending to personnel of the reserve com- 
ponents of the services covered by the Pay Readjustment Act of 1942, 
which includes the Public Health Service, the right to transporta- 
tion of dependents from home to first station and from last station to 
home when ordered to active duty other than training duty and on 
relief from active duty, provided, of course, that such personnel are 
otherwise entitled to transportation of their dependents. Accordingly, 
since it appears that separation from the service upon resignation may 
be considered as a relief from active duty within the purview of the 
statutory provisions herein considered (22 Comp. Gen. 30; 23 id. 
73; 25 id. 425), your question 3 (c) is answered in the affirmative to 
the extent that it refers to the transportation of such dependents or the 


payment of the commercial cost thereof, as authorized in paragraph 
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5. With respect to the payment of a mileage allowance for the travel 
of such dependents, there has not been brought to the attention of this 
office any provision of law authorizing the payment of a mileage allow- 
ance in lieu of transportation for dependents of commissioned officers 
of the Public Health Service. 

As to your question 3 (b), regarding the right of reserve officers to 
transportation of household effects from their last stations to their 
homes, the new sixth paragraph of section 12 of the Pay Readjustment 
Act of 1942, as included by section 205 (a) of the act of August 2, 
1946, Public Law 604, 60 Stat. 860, reads as follows: 

Upon changes of station, members of the services mentioned in the title of 

this Act shall be entitled to transportation (including packing, crating, drayage, 
temporary storage, and unpacking) of baggage and household goods and effects, 
or reimbursement therefor, as authorized by regulations prescribed by the heads 
of the department concerned, which shall be uniform for the services mentioned 
and shall be approved by the President. Such transportation may be by rail, 
water, or van, without regard to comparative costs. 
Section 205 (b) of such act, 60 Stat. 860, repeals the prior statutory 
provision for transportation of household effects and since it is under- 
stood that no regulations, approved by the President, have yet been 
issued as required by the new provision, a specific decision on the 
question 3 (b) would not appear to be appropriate at this time. How- 
ever, it may be stated, as a general matter, that reserve officers would 
be entitled to transportation of their household effects under the cir- 
cumstances stated in your question, if otherwise proper and applicable 
regulations should provide therefor. 

The answers given above would be the same, regardless of whether 
the reserve officers are discharged, not as a result of their own miscon- 
duct, upon their request and for their convenience, or upon the initia- 
tive, and at the instance, of the Government. Therefore, bearing in 
mind what is said with regard to your question 3 (b), questions 4 and 
5 are answered in the affirmative. 
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(B-61991) 


TRANSPORTATION—DEPENDENTS—FLEET RESERVISTS RELEASED 
FROM ACTIVE DUTY—PLACE TO WHICH ENTITLED 










Regular Navy enlisted men transferred to the Fleet Reserve and released from 
active duty are not entitled to transportation of dependents, under section 
12 of the Pay Readjustment Act of 1942, from last permanent station to a 
point in the United States or one of its possessions, more distant than the 
home or official residence of record, selected for future residence by such 
personnel, on the basis of an administrative determination that such selected 
place is the “most appropriate” to which the travel allowance prescribed in 
section 21 of the act of August 2, 1946, is authorized to be paid. 
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Comptroller General Warren to the Secretary of the Navy, January 30, 1947: 


Reference is made to your letter of November 15, 1946, file reference 
JAG:II:WJG:mh L204/MM, requesting decision on a question 
presented in a letter forwarded therewith from the Deputy Chief of 
Naval Personnel, dated October 23, 1946, as follows: 


Subj: Transportation of dependents of enlisted personnel transferred to the 
Fleet Reserve and released from active duty. 
Ref: (a) Decision of the Assistant Comptroller General of the U. S., B-41227, 
dtd June 22, 1944. 


(b) See 21 of Public Law 604—79th Congress, approved Aug 2, 1946. 
(c) SecNav letter Pers-8110-CSM: cfr, L20-5, dtd 27 Sept 1946, Par 46- 
1905, Navy Dept. Bulletin, 30 Sept 1946. 


1. Pursuant to request of the Chief of Naval Personnel as to whether or not 
enlisted personnel transferred to the Fleet Reserve may select their homes in 
a manner similar to that applicable to personnel placed on the retired list for 
the purpose of transportation of dependents to such homes, the Assistant Comp- 
troller General of the United States in reference (a) held that the right to 
‘transportation of dependents incident to release from active duty in the case of 
members of the regular Navy transferred to a reserve component and subse- 
quently released from active duty is the same as that provided for other reserv- 
ists who have been ordered to active duty and subsequently released therefrom, 
that is, from last station to home. The Assistant Comptroller General further 
stated in reference (a) that there appears to be no authority of law for personnel 
of the regular Navy transferred to a reserve component and subsequently re- 
leased from active duty to elect the home address to which their dependents 
may travel at Government expense. 

2. Reference (b) provides “an enlisted person of the Army, Navy, Marine Corps 
or Coast Guard, including reserve components thereof, upon discharge except by 
way of punishment for an offense, retirement, or relief from active duty, shall, 
under such regulations as the head of the department concerned may prescribe 
for personnel under his jurisdiction, receive a money allowance of 5 cents per 
mile for the distance from the place of discharge or release from active duty 
to his home, or place of acceptance for active duty, or place from which ordered to 
active duty, or such other place as may be determined to be most appropriate 
by the head of the department concerned.” 

8. In carrying out the provisions of reference (b), the Secretary of the Navy, 
in paragraph 2 (a) of reference (c) has determined that the term “home” as 
used in reference (b) means, with respect to personnel transferred to the Fleet 
Reserve, the home in the United States or one of its possessions they may select 
as future residence, such place being deemed most appropriate for a person 
terminating his Naval career. This action was taken in order that personnel 
transferred to the Fleet Reserve would be on a parity with personnel placed on 
the retired list. 

4. In view of the provisions of references (b) and (c), it is requested that the 
matter be referred to the Comptroller General of the United States for a decision 
as to whether or not existing regulations with respect to transportation of de- 
pendents may now be changed so as to provide transporiation for dependents of 
personnel transferred to the Fleet Reserve and released from active duty, from 
the last permanent duty station to such home in the United States, or one of 
its possessions as may be selected by such personnel for the purpose of payment 
of travel allowance authorized by references (b) and (c). An early decision will 
be appreciated. 


Regulations issued pursuant to section 21 of the act of August 2, 
1946, 60 Stat. 856, quoted in paragraph 2 of said letter of October 23, 


1946, published in paragraph 46-1905, Navy Department Bulletin, 
dated September 30, 1946, page 16, are in material part, as follows: 
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(h) Regular transferred to Fleet Reserve or to retired list and immediately 
released from active duty.—From place of transfer and release to (1) place of 
acceptance for enlistment or (2) home in U. S. or one of its possessions he may 
select as future residence. 


(i) Fleet Reservist released from active duty following continuous active duty 
since transfer to the Fleet Reserve (having:been transferred to the Fleet Reserve 
at normal date of expiration of enlistment).—KFrom place of release to (1) place 
of transfer to the Fleet Reserve, or (2) home of selection as stated in (h) above. 

(j) Fleet Reservist released from active duty following continuous active duty 
since transfer to the Fleet Reserve (having been transferred to the Fleet Reserve 
at other than expiration of enlistment).—From place of release to (1) place of 
acceptance for last enlistment, or (2) home of selection as stated in (h) above. 

Under the above-quoted regulations a fleet reservist is entitled to 
travel allowance for travel to place of acceptance for enlistment, to 
place of transfer to the Fleet Reserve, to his home, or to a place se- 
lected by him as a future residence in the United States or one of its 
possessions. The question now presented is whether, in view of the 
provisions of section 21 of the act of August 2, 1946, swpra, and the 
said regulations issued pursuant thereto, existing regulations relating 
to transportation of dependents now may be changed to provide trans- 
portation for dependents of personnel transferred to the Fleet Reserve 
and released from active duty from last station to the place in the 
United States or one of its possessions selected for future residence 
by such personnel for the purpose of payment of travel allowance. 

Provision for the transportation of dependents of personnel of the 
Navy upon permanent change of station is contained in section 12 of 
the act of June 16, 1942, 56 Stat. 364, 366, paragraph 6 of which 
provides as follows: 


The words “permanent change of station” as used in this section shall in- 
clude the change from home to first station and from last station to home 
when ordered to active duty other than training duty, of any officer, warrant 
officer, nurse, or enlisted man of any of the services mentioned in the title of 
this Act, including retired personnel and members of the Reserve components 
thereof, in a grade for which the transportation of dependents is authorized at 
Government expense, and the change from last station to home in connection 
with retirement, relief from active duty, or transfer to a Reserve component. 
Thus the express statutory authority for transportation of depend- 
ents of personnel transferred to a Reserve component is for travel 
of such dependents at Government expense from last station to home, 
and in the decision of June 22, 1944, B-41227, 28 Comp. Gen. 967, 
cited in said letter of October 23, 1946, it was held that members of 
the Regular Navy transferred by the Secretary of the Navy to the 
Fleet Reserve under the provisions of the Naval Reserve Act of 1938, 
52 Stat. 1175, 1178, are entitled to the same transportation for depend- 
ents as is authorized under section 12 of the Pay Readjustment Act 
of 1942 for other reserve personnel of the Navy upon release from 


active duty—that is, from last station to home or official residence 
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of record. It was further held that where dependents travel to a 
place selected by the personnel upon release from active duty rather 
than to the official residence of record, the cost to the Government for 
the transportation of the dependents may not exceed the cost of 
travel to such home or official residence of record. 

While said section 21 of the act of August 2, 1946, further amend- 
ing section 126 of the act of June 3, 1916, as amended (10 U. S. C. 
752 and 34 U. S. C. 895)—in addition to authorizing payment of 
travel allowance to certain specific places, including home, the loca- 
tions of which can be determined from the service records of the per- 
sonnel concerned—authorizes payment of the prescribed travel allow- 
ance to “such other place as may be determined to be most appropri- 
ate by the head of the department concerned,” it would appear that 
the statute contemplates a distinct and separate determination by 
proper administrative authority in each individual case and that, 
therefore, the involved regulations, insofar as Fleet Reservists re- 
leased from active duty are concerned, appear to go beyond the stat- 
ute in that they attempt apparently to make a blanket determination 
and, in effect, to delegate to each such reservist authority to deter- 
mine the “most appropriate place” to which travel allowance is to 
be paid to him. However, aside from the doubt as to whether said 
section 21 of the act of August 2, 1946, constitutes authority for the 
payment of a money allowance for the distance from last station 
to any point in the United States or one of its possessions selected as 
future residence by personnel of the Regular Navy transferred to the 
Fleet Reserve and released from active duty, clearly no right to trans- 
portation of dependents is expressly extended by said section 21 of 
said act nor does it appear that anything contained therein is in- 
consistent with preexisting provisions of law governing transporta- 
tion of dependents upon termination of service of naval personnel. 
The authority for the transportation of dependents of personnel 
transferred to a Reserve component as contained in the applicable 
statute, i. e., section 12 of the act of June 16, 1942, is from last station 
to home, and since, as held in the above-cited decision of June 22, 
1944, 23 Comp. Gen. 967, a Fleet Reservist has a home for purposes 
of transportation of dependents, there appears to be no authority of 
law for travel of dependents at Government expense to a point, 
more distant than the home or official residence of record, determined 
by administrative authority “to be most appropriate” for payment 
of the travel allowance prescribed in section 21 of the act of August 2, 
1946. 


Accordingly, the question presented is answered in the negative. 
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(B-62859) 


VEHICLES—STATUS OF STATION WAGONS AS MOTOR BUSSES 


A station wagon, which is a passenger-carrying vehicle within the meaning of 
section 16 (a) of the administrative expense statute of August 2, 1946, pro- 
hibiting the purchase thereof without specific authority, may not be classified 
as a bus, so that the authority in the current District of Columbia appropria- 
tion for the purchase of a bus may not be regarded as authority for the 
purchase of a station wagon. 


Comptroller General Warren to the President, Board of Commissioners of the 
District of Columbia, January 30, 1947: 


I have your letter of December 31, 1946, as follows: 


There is attached proposed specifications for the purchase of a “bus, station 
wagon type” for use of the D. C. Department of Corrections, Reformatory Divi- 
sion, Lorton, Virginia. his proposal was forwarded to the Auditor, D. C. for 
approval as to availability of funds. 

The District of Columbia Appropriation Act, 1947, under the heading Adult 
Correctional Services, Operating Expenses, provides in part for the “purchase, 
exchange, maintenance, operation and repair of motor buses.” 

Section 16 (a) of Public Law 600, 79th Congress, approved August 2, 1946 
provides in part as follows: 

4 sua 5 of the Act of July 16, 1914 (5 U. S. C. 78), is amended to read as 
ollows: 

“Sec. 5—(a) Unless specifically authorized by the appropriation concerned 
or other law, no appropriation shall be expended to purchase or hire passenger 
motor vehicles for any branch of the Government other than those for the use of 
the President of the United States, the secretaries to the President, or the 
heads of the executive departments enumerated in 5 U. S. C. 1.’” 

The specifications for the “Bus, station wagon type” under Item 1, C—Service 
Requirements, C-1 provides: 

“These trucks are for special use in transporting officers, dogs and equipment 
in training of riot and escape procedures and require heavy duty constructions 
to withstand the strain of travel through fields and over unimproved roads in 
following and apprehending escaping prisoners from these Institutions.” 

In 15 Comp. Gen. 451 it was held that: 

“The act of July 16, 1914 (88 Stat. 508), prohibits the purchase of passenger- 
carrying vehicles under appropriations not providing specifically therefor. A 
station wagon is essentially a passenger-carrying vehicle (14 Comp. Gen. 367), 
the need which requires its use—in the present case in performing duties in con- 
nection with construction of buildings—cannot permit an expenditure therefor 
under the appropriation for such construction work, nor such a purchase be 
classed as an article of equipment of a public building.” 

Since there is some doubt in the mind of the Auditor as to the availability of 
funds for the purchase of a station wagon for use as a bus, the Commissioners 
wish to be advised if the station wagon described above may be classed as a 
motor bus and come within the terms of the language contained in the District of 
ee Appropriation Act of 1947 so as to authorize the purchase of this type 

vehicle. 


That a station wagon is a passenger-carrying vehicle within the 
meaning of that term appearing in various statutory enactments is 
well settled by the decisions of this office. 19 Comp. Gen. 906; 17 id. 
909 ; 16 éd. 260; 15 id. 451; 14 id. 367. Consequently, the purchase of 
a station wagon, not being specifically authorized in the appropriation 
involved, would contravene section 16 (a) of Public Law 600, 60 Stat. 
810, cited in your letter, unless a vehicle of such type properly may be 
classified as a bus. The vehicle which the Department of Corrections 
proposes to purchase is described in the specifications attached to the 
proposal for bids as a bus, station wagon type, and, also, is referred 
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to as a truck. However, what the Department apparently proposes to 
purchase is a standard model eight-passenger station wagon. While 
a bus and a station wagon are similar in that both are designed for the 
conveyance of passengers and, upon occasion, the latter might be em- 
ployed to perform the function of the former, yet, having regard for the 
recognized differences betaveen the two types of vehicle in respect to size 
and construction, I think there can be no doubt that the terms “bus” 
and “station wagon” are not used interchangeably. The term “bus,” 
in its normal signification, refers to a vehicle of larger size, greater 
passenger capacity, and of a body construction entirely different from 
that of a station wagon; and, moreover, a bus is designed solely for 
the purpose of carrying passengers, whereas a station wagon is de- 
signed and equipped for use either as a passenger-carrying vehicle 
or as a light truck or delivery wagon. See 17 Comp. Gen. 909. In 
that connection, I cannot but observe that a vehicle, such as described 
in the specifications, for use in “travel through fields and over unim- 
proved roads in following and apprehending escaping prisoners” 
hardly can be said to be a bus within the usual and commonly accepted 
meaning of that term. 

Aside from the foregoing, particular attention is invited to section 
5 (c) of the act of July 16, 1914, as amended by section 16 (a) of 
Public Law 600, supra, 60 Stat. 810, which provides as follows: 


Unless otherwise specifically provided, no appropriation available for any 
department shall be expended— 


““(1) to purcbase any passenger motor vehicle (exclusive of busses, ambulances, 
and station wagons), at a cost, completely equipped for operation, and including 
the value of any vehicle exchanged, in excess of the maximum price therefor, if 
any, established pursuant to law by a Government agency and in no event more 
than such amount as may be specified in an appropriation or other Act, which 
shall be in addition to the amount required for transportation ;” 

It is evident from the foregoing provision that the Congress not only 
has classified station wagons as passenger-carrying vehicles by exclud- 
ing them from the operation of the restriction therein prescribed in 
respect to the purchase price for other passenger-carrying vehicles, 
but has differentiated them from the class of passenger-carrying ve- 
hicles designated as “busses.” Otherwise, there would be no purpose 
in separate mention of station wagons in the qualifying phrase of the 
statute. 17 Comp. Gen. 909, swpra. In the last cited decision it was 
held that a station wagon properly may not be classified as a bus within 
the meaning of the latter term appearing in a statute restricting ex- 
penditures for the maintenance and repair of passenger-carrying 
vehicles. 

In view of the foregoing, I am constrained to conclude that the 
station wagon which the Department of Corrections apparently pro- 
poses to purchase is not a motor bus within the terms of the appro- 
priation act referred to and that the purchase thereof is not authorized. 
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PHYSICAL EXAMINATION OF CIVILIAN EMPLOYEES—APPROPRIATION 
AVAILABILITY 


The cost of an electrocardiogram of a civilian employee, administratively auth- 
orized as a precautionary measure for the protection of Government property 
and personnel after the employee had become ill at his work, may be charged 
to the appropriation for expenses of the activity in which he was engaged. 


Comptroller General Warren to Maj. C. R. Forsberg, U. S. Army, January 31, 
1947: 


Reference is made to your letter of October 3, 1946, transmitted 
here by the Chief of Finance, under fourth indorsement dated January 
7, 1947, requesting decision whether payment is authorized on the 
voucher therewith transmitted in favor of the Samaritan Hospital 
in the amount of $10 for an electrocardiogram of Charles Bristol, an 
employee of the Watervliet Arsenal. 

The conditions under which the electrocardiogram was procured 
are set forth in letter dated October 2, 1946, from N. I. Timeson, 
Acting Fiscal Officer, as follows: 


Mr. Charles Bristol, the civilian employee concerned, was employed in the 
stock room under Mr. Whaley. His duty was to operate a Hyster (fork 
lift truck) between the stock room and Building 40 picking up and delivering 
steel. He became sick and upon his return to duty he was sent to the post dis- 
pensary in accordance with existing rules and regulations for a physical 
examination to determine his ability to perform after the sickness. During the 
routine examination the question as to Mr. Bristol’s heart action was raised 
by the post surgeon. In order to complete his examination the post surgeon 
ordered Mr. Bristol to report to the Samaritan Hospital for an electrocardiogram, 
since this equipment is not available at the local dispensary. Mr. Bristol did 
as he was directed. At no time did he want either the physical examination or 
the electrocardiogram. Medical authorities administratively determined it was 
necessary for the protection of Government property which was entrusted to 
Mr. Bristol’s care in the normal course of his duties. Also for the protection 
of fellow employees who might be walking in the areas in which the vehicle 
was operating. Certain items carried by this vehicle such as large forgings, 
ete., might cause considerable damage or serious injury were the operator 
physically incapacitated to deal with this equipment. As this particular service 
was determined essential for the safe and successful operation of the plant and 
for the benefit of the Government it is thought that this service is a legal obli- 
gation to be paid for out of available funds. It is therefore recommended that 
payment be made from shop expense funds. 


Purchase Order No. 43561, dated July 19, 1946, issued by the Water- 
vliet Arsenal for the service in question, provides, in material part, as 
follows: 


This contract is authorized and entered into under the First War Powers Act, 
1941 (Act of December 18, 1941, Public No. 354, 77th Congress) and Executive 
Order 9001 of December 27, 1941, and the Act of July 2, 1940 (Public No. 703, 
76th Congress) as continued in effect by the Act of June 5, 1942 (Public No. 580, 
76th Congress). 

= 


x a * * * * 


This is an approved project under the Act of June 5, 1920. 
In 22 Comp. Gen. 32 it was held, quoting from the syllabus: 


Periodic physical examinations of civilian employees at a chemical warfare 
laboratory for the protection of the health of the employees by the early detec- 
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tion of arsenic poisoning represent precautionary measures to prevent illness— 
as distinguished from curative medical treatment—which are primarily for the 
benefit of the Government as a necessary incident to the successful operation of 
the laboratory, and, therefore, the expense thereof may be paid from the appro- 
priation, “Chemical Warfare Service, Army, 1942,” available for operation of the 
laboratory, even though such expense is not specifically provided for therein. 


As it appears that the electrocardiogram in this case was a precau- 
tionary measure administratively authorized or directed primarily for 
the protection of Government property entrusted to the employee in 
the normal course of his duties as well as for the protection of other 
employees working with Mr. Bristol, the cost thereof appears properly 
chargeable to the appropriation for expenses of the activity in which 


the employee was engaged. 
The voucher is returned herewith, and it may be processed for pay- 


ment, if otherwise correct. 


(B-62700) 


APPROPRIATIONS—CONTINGENT EXPENSES—AVAILABILITY FOR 
PERSONAL SERVICES AT SEAT OF GOVERNMENT; ETC. 


In view of the provisions of section 4 of the act of August 5, 1882, prohibiting the 
employment of persons at the seat of government or the payment for per- 
sonal services from a contingent expense appropriation, in the absence 
of specific statutory provision therefor, the inclusion of an amount in the 
budget estimates for the appropriation item “Contingent Expenses, Depart- 
ment of Labor, 1947,” for the performance of personal services by the Bureau 
of Labor Statistics for other departmental bureaus, offices, etc., may not be 
regarded as making the appropriation item, which does not specifically pro- 
vide for personal services in the District of Columbia, available for such 
services. 

Inasmuch as funds specifically have been made available by the Department of 
Labor Appropriation Act, 1947, for personal services for the department’s 
bureaus and offices and for allotment from the appropriation for the Wage 
and Hour Division to other bureaus and offices for the performance of 
services for such division, use of the appropriation item “Contingent Ex- 
penses” for personal services for the Wage and Hour Division by dnother 
bureau of the department is precluded by the provision restricting its use to 
cases where “appropriations for expenses are not specifically made,” despite 
the fact that the budget estimates for contingent expenses included an 
amount for intradepartmental services. 

Funds from the Department of Labor appropriation item “Contingent Expenses, 
1947,” which is not available for direct payment to the department’s Bureau 
of Labor Statistics for personal services incident to statistical tabulations 
for the Wage and Hour Division, may not be made available for such 
services by means of a transfer to a working fund pursuant to the pro- 
visions in 31 U. S. Code 686; nor may said funds be used to reimburse the 
Bureau of Labor Statistics appropriation, after the fact, on the basis of 
considering the costs as falling under the object classification “Other Con- 
tractual Services” rather than a direct reimbursement for personal services. 


Comptroller General Warren to the Secretary of Labor, February 3, 1947: 
I have your letter of December 19, 1946, as follows: 


Your decision respectfully is requested as to the availability of the appro- 
priation “Contingent Expenses, Department of Labor, 1947” for payment of 
salaries under certain conditions hereinafter described. 
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The circumstances are as follows: 

For the past several years, it has been the practice of the Wage and Hour 
Division, in the interests of economy, to have performed for it by the Bureau 
of Labor Statistics, certain statistical tabulations. For this purpose there has 
been included in the appropriation “Salaries, Wage and Hour Division, Depart- 
ment of Labor” a certain sum of money specifically justified in the detailed 
schedules of the estimate for transfer to the Bureau of Labor Statistics to 
cover the salaries of the employees necessary for the performance of the work ; 
and in the appropriation “Contingent Expenses, Department of Labor” a cer- 
tain sum of money specifically justified in the detailed schedules of the estimate 
for transfer to the Bureau of Labor Statistics to cover the rental of the machines 
necessary for the performance of the work. Similar procedure was followed 
in the presentation of estimates to the Bureau of the Budget for the fiscal year 
1947 but the Bureau of the Budget deleted the item for personal services from 
the appropriation “Salaries, Wage and Hour Division, Department of Labor” 
and augmented the appropriation, “Contingent Expenses, Department of Labor” 
under the object classification “O7—Other Contractual Services” in the amount 
of the aforementioned deletion. 

Attachments “A” and “B” are illustrative of the presentation to the Bureau 
of the Budget and “C” of the presentation to the Congressional Appropriations 
Committees. 

The pertinent part of the language under which the appropriation for “Con- 
tingent Expenses” is authorized is as follows: “For expenses of the offices and 
bureaus of the Department, for which appropriations for expenses are not 
specifically made, including * * * 

A similar situation exists affecting the United States BDmployment Service and 
the Bureau of Labor Statistics except that the sums of money involved are not 
so readily and exactly identifiable. However, it is the desire of the Department 
to make a similar transfer of funds from the United States Employment Service's 
allotment from the appropriation “Contingent Expenses, Department of Labor” 
to the Bureau of Labor Statistics in payment for the tabulations to be performed. 

In the event your decision is that the appropriation “Contingent Expenses, 
Department of Labor” may not be used under these circumstances for direct 
payment for personal services, may a working fund, in accordance with the pro- 
visions of Section 686 of Title 31 of the U. S. Code, be established therefrom 
in the Bureau of Labor Statistics which may be so used? In this connection 
it should be borne in mind that the Contingent Expenses appropriation already 
is available for expenditure for items other than personal services by the Bureau 
of Labor Statistics under a system of allocation by the head of the Department. 

If your decision is that neither of these methods legally is available, may reim- 
bursement be made, after the fact, to the appropriation “Salaries and Expenses, 
Bureau of Labor Statistics” from the appropriation “Contingent Expenses, De- 
partment of Labor” under the theory that the costs properly may be considered 
as falling under the object classification O7 (Other Contractual Services) rather 
than a direct reimbursement for personal services? 

A decision on each situation respectfully is requested. 


Consideration of the matters presented in your letter necessarily 
involves the question as to the availability of the contingent expense 
appropriation referred to for the proposed expenditure, particularly 
in the light of the express statutory prohibition against the use of 
appropriated funds for the employment of personal services in the 
District of Columbia contained in section 4 of the act of August 5, 
1882, 22 Stat. 255, 5 U.S. C. 46, as follows: 


No civil officer, clerk, draughtsman, copyist, messenger, assistant messenger, 
mechanic, watchman, laborer, or other employee shall be employed at the seat 
of government in any executive department or subordinate bureau or office thereof 
or be paid from any appropriation made for contingent expenses, or for any 
specific or general purpose, unless such employment is authorized and payment 
therefor specifically provided in the law granting the appropriation, and then 
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only for services actually rendered in connection with and for the purposes of 
the appropriation from which payment is made, and at the rate of compensation 
usual and proper for such services. 

In respect to the circumstances outlined in your letter relative to 
the inclusion in the estimates submitted to the Congressional commit- 
tees of a sum to cover the salaries of employees required to perform 
the work referred to, it may be stated that, where there has been 
included in budget estimates an amount to be expended for a specific 
purpose, and such amount subsequently is appropriated by the Con- 
gress—as appears to be fhe case here—the accounting oflicers of the 
Government generally have recognized the availability of the appro- 
priation for such purpose, even though no express provision therefor 
is made. B-51630, September 11, 1945; B-27425, August 7, 1942. 
However, it is well established that the inclusion of an item in depart- 
mental budget estimates submitted to the Congress to cover an expendi- 
ture which otherwise is expressly prohibited by law, and the appro- 
priation of funds without specific reference to the item, do not con- 
stitute authority for the proposed expenditure or make the appropria- 
tion available for that purpose. See 18 Comp. Gen. 533. Therefore, 
and since the appropriation for contingent expenses of the Department 
of Labor for the fiscal year 1947 does not specifically provide for pay- 
ment for personal services in the District of Columbia, I am con- 
strained to the view that the proposed use of the funds in question 
would be in contravention of the plain terms of the act of August 5, 
1882, supra. B-11329, July 25, 1940. 

Moreover, having regard for the fact that funds specifically are 
made available in the current appropriation act for your Department 
for personal services in the District of Columbia for the bureaus 
involved, such use of the contingent expense appropriation would 
appear to be precluded under the provision therein expressly restrict- 
ing its availability to expenditures where “appropriations for expenses 
are not specifically made.” In such connection, it has been noted 
that, in the Department of Labor Appropriation Act, 1947, Public 
Law 549, approved July 26, 1946, 60 Stat. 687, the sections making 
appropriations for salaries and miscellaneous expenses for the Wage 
and Hour Division are followed by this provision: 

The Secretary of Labor may allot or transfer, with the approval of the 
Bureau of the Budget, funds from the foregoing appropriations for the Wage 
and Hour Division to any other bureau or office of the Department of Labor to 
enable such bureau or office to perform services for the Wage and Hour Division. 
Thus, despite what is shown in the budget estimate presented to the 
appropriation committees, it must be concluded that, at the time the 
appropriation bill for your Department was enacted, the Congress in- 
tended to provide that any allotment of funds to other divisions on 
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account of work performed by them for the Wage and Hour Division 
was to be made only from the specific appropriations made for the 
Wage and Hour Division. See 17 Comp. Gen. 23. 

With respect to the use of said funds by transfer to a working fund 
or by the reimbursement procedure suggested in your letter, it con- 
sistently has been held that appropriated funds cannot be made avail- 
able by means of a transfer to a working fund or to another appropri- 
ation for objects or purposes for which such funds would not be avail- 
able under the appropriation from which the transfer is made. See 
22 Comp. Gen. 462; 18 id. 489. The utilization of such methods cannot 
operate to divest said funds of their identity as appropriated moneys 
or exempt them from the requirement that they be expended solely for 
the purpose for which originally made available. 19 Comp. Gen. 774. 

Accordingly, I have to advise that the current appropriation for 
contingent expenses of your Department is not available for the 
expenditures proposed in your letter. 


(B-62806) 


LEAVES OF ABSENCE—LUMP-SUM PAYMENTS—RATE AT WHICH 
PAYABLE—POSTAL SERVICE EMPLOYEES 


The lump sum authorized to be paid under the act of December 21, 1944, for 
accrued annual leave of a Postal Service employee upon separation from 
the service at the close of business of the last day of a quarter when he 
completes the requisite one year’s satisfactory service in ome grade and 
meets all the other requirements for automatic promotion to the next 
higher grade on the following day (the beginning of the next quarter) pur- 
suant to the Postal Service pay statute of July 6, 1945, may be computed at 
the higher salary rate which he would have received had he remained in 
the service. 

A postmaster whose annual salary is adjusted effective July 1 on the basis of 
gross postal receipts for the four quarters ending December 31 preceding 
such adjustment, pursuant to section 8 (a) of the Postal Service pay statute 
of July 6, 1945, and the Postal Laws and Regulations of 1940, as amended, 
and who is separated from the service between the last day of a calendar 
year and July 1 next following should be paid a lump sum under the act 
of December 21, 1944, for that portion of his accrued annual leave extending 
beyond July 1 at the adjusted salary rate effective on such date for the 
office from which separated. 


Comptroller General Warren to the Postmaster General, February 3, 1947: 


There has been considered your letter of December 26, 1946, reference 
50, as follows: 


In your decision of August 8, 1946 (26 Comp. Gen. 102) you stated, in effect, 
that an employee could be given the benefit_of a within-grade salary advance 
in the computation of lump-sum leave payment where, prior to the date of 
separation, the requisite period of actual service had been completed and all 
other conditions for the advance in salary had been met. 

Under the provisions of Public Law 134 (Section 12 (a) and other similar 
sections therein), most of the employees in the field service of this Department 
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receive automatic promotions at the beginning of the quarter following one 
year’s satisfactory service in each grade until they reach the maximum auto- 
matic grade specified in the statute. Under this formula, the year’s satisfactory 
service is completed on the last day of the quarter, with the exception of the 
year’s service upon which the first promotion is based. For example, an em- 
ployee who enters the service April 15 may complete his first year’s satisfactory 
service at the close of business April 14 of the following year, entitling him 
to promotion on July 1 next following. Thereafter, each year’s satisfactory 
service, under normal conditions, would be completed at the close of business 
June 30. 

Many of the employees in the field service retire or terminate their employ- 
ment on the last day of a quarter. It is obvious that cases will arise involving 
lump-sum leave payments to employees who separate from the service at the 
close of a quarter and on the date of completion of one year’s satisfactory 
service in a grade lower than the next higher salary grade to which automatic 
promotion has been earned. The use of the word “prior” in your decision of 
August 8, 1946, creates doubt as to the rate of compensation which properly 
may be used in computing lump-sum leave payments under such circumstances. 
Review of your subsequent decision of August 19, 1946 (26 Comp. Gen. 119), 
containing the words “had been met on or before the date of separation”, does 
not resolve the question in the degree of certainty considered desirable. 

Please inform me whether the lump-sum leave payment to an employee who 
separates from the service at the close of business on the last day of a quarter 
and the same date he completes the requisite one year’s satisfactory service and 
meets all other requirements for promotion properly may be computed at the 
higher salary rate to which promotion had been earned and would be effected on 
the following day, except for the separation. 

Your decision also is requested as to whether an increase or decrease in a salary 
rate, effective July 1 and based upon the gross postal receipts for the preceding 
calendar year, is proper for application in computing the lump-sum payable for 
that portion of a period of accrued annual leave extending beyond July 1 to a 
postmaster or supervisory employee who separates from the service between the 
last day of the calendar year and the next following July 1. 


In the decision of August 6, 1946, 26 Comp. Gen. 102, it was held that 
an employee who is separated from the service prior to the completion 
of the period of service required for a within-grade salary advance- 
ment had not met the requirements of the statute “at the date of separa- 
tion when his rights in the matter become fixed” and, therefore, would 
not be entitled to credit for a within-grade advancement in computing 
payment for his accrued leave. In the later decision, 26 Comp. Gen. 
119, there was considered the case of an employee whose last day in a 
pay status was March 31, 1946, and it was held therein that if all con- 
ditions precedent to a within-grade advancement had been met on 
March 31, 1946, such advancement may be credited in the computation 
of the lump-sum payment for accrued leave [under the act of Decem- 
ber 21, 1944, 58 Stat. 845] from the date such advancement would have 
become effective had the employee remained in the service, that is, the 
beginning of the next pay period after March 31, 1946. 

The Postal Employees’ Pay Act of 1945, Public Law 134, 59 Stat. 
448, 444, provides, generally, that the employee “shall be promoted 
successively at the beginning of the quarter following one year’s satis- 
factory service in each grade.” Applying the principle of the above- 
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the question posed in the penultimate paragraph therein is for answer- 
ing in the affirmative. 


Section 8 (a) of the Postal Employees’ Pay Act of 1945, Public Law 
134, 59 Stat. 437, contains the following provision: 


The compensation of postmasters shall be annual salaries to be fixed by the 
Postmaster General from their respective quarterly returns for the calendar 
year immediately preceding the adjustment, based on gross postal receipts at the 
following rites: Provided, That subsection (c) of section 1001 of the Revenue Act 
of 1982 (47 Stat. 285), as amended, is hereby repealed, retroactive to January 1, 
1944, and thereafter the gross postal receipts shall be counted for the purpose of 
determining the class of the post office or the compensation or allowances of 
postmaster or other employees, whose compensation or allowances are based on 
the annual receipts of such offices * * 


Paragraph 2 of section 425 of the Postal Laws and Regulations, 
1940, as amended, provides: 


Readjustments of salaries of postmasters * * * shall be made annually 
to take effect at the beginning of the ensuing fiscal year (July 1) upon the basis 
of returns for the four quarters ending December 31 preceding such adjustments. 


Accordingly, referring to the question posed in the concluding para- 
graph of your letter, there appears required the conclusion that a post- 
master, when separated from the service between December 31 of one 
calendar year and July 1 of the following year with accrued leave to 
his credit which would extend beyond July 1, should be compensated 
for that portion of the leave extending beyond July 1 at the rate ef- 
fective July 1 for that office. 


(B-62864) 


TRANSPORTATION OF HOUSEHOLD EFFECTS—RECENTRALIZATION OF 
AGENCIES AT WASHINGTON, D. C—TEMPORARY STORAGE; SHIP- 
MENT PRIOR TO STATUTORY AUTHORIZATION AND TRANSFER 


The term “temporary storage” used in Executive Order No. 9739, issued in 
connection with the provisions of the Second Deficiency Appropriation Act, 
1946, for transportation of household effects of employees of decentralized 
agencies, bureaus, etc., upon return to the seat of government, which term 
was not defined as to where such storage is authorized, may be held to 
have the meaning of that term as defined in Executive Order No. 9805 
promulgated under a similar statute (the administrative expense statute 
of August 2, 1946) and, therefore, to include temporary storage at point 
of departure as permitted under said Executive Order No. 9805. 

Even though an employee of a decentralized agency, in anticipation of return 
to the seat of government and in view of unsettled housing conditions, 

shipped his household effects to Washington, D. C., prior to the date of the 

Second Deficiency Appropriation Act, 1946, authorizing transportation of 

household effects of employees of decentralized agencies, bureaus, etc., upon 

return to the seat of government, and prior to receipt of orders retrans- 
ferring his official station to Washington, the transportation may be re- 
garded as having a direct relation to, and having been accomplished in 
connection with, his return to Washington, so as to authorize reimburse- 
ment for otherwise proper expenses of transportation. 
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Comptroller General Warren to the Secretary of Commerce, February 3, 1947: 


Consideration has been given your letter of December 24, 1946, as 
follows: ; 


In connection with the return from Richmond, Va. to Washington, D. C. 
of the Patent Office units, which were officially transferred under the provisions 
of Public Law 384, 79th Congress, approved May 18, 1946, and Executive Orders 
8588—9122—96587 and 9739, a large group of employees of these units may experi- 
ence financial losses should the phrase “temporary storage’ as contained in 
Executive Order 9739 be interpreted to mean “storage in transit,” as used in 
Tariff #20. There are recited below the facts involving two cases which are 
typical of many others which are awaiting settlement in the Patent Office. 

Mr. A. Louis Monacell was ordered transferred from Richmond, Va. to Wash- 
ington, D. C., his travel order reading “effective on or about Jan. 15, 1946”. Mr. 
Monacell, unable to find living quarters in Washington on or about Jan. 15, 1946, 
was compelled to place his furniture in storage in Richmond and enter into a 
contract for storage only, with the W. G. Cosby Transfer and Storage Company 
for the period of Jan. 15, 1946 to Feb. 15, 1946. After securing living quarters 
in Arlington, Va., he obtained bids for the transportation of his furniture. The 
lowest bid was that of the Brooks Transfer and Storage Company, a different 
company than the company then having possession of his household goods, and 
a Government bill of lading was issued to the Brooks Transfer and Storage 
Company. In this case, Mr. Monacell did not obtain what is technically called 
“storage in transit” but merely obtained by his personal contract with the W. G. 
Cosby Company storage of his household goods for a temporary period, and thus 
made two separate contracts, one, personally for temporary storage, and one 
to which the Government was a party and which was effected by means of the 
issuance of a Government bill of lading to the Brooks Transfer and Storage 
Company. 

In considering Mr. Monacell’s case, a conference was held between the officials 
of the Patent Office and those of the Public Buildings Administration, which in- 
volved the discussion of the meaning of the words “temporary storage” as con- 
tained in Executive Order 9739, and “storage in transit” as used in Tariff #20. 

Attached hereto is a copy of a letter dated December 20, 1946, from the Acting 
Chief of Property Transport Service, Federal Works Agency, Public Buildings 
Administration, directed to the Assistant Commissioner of Patents, confirming 
their attitude to the effect that the Public Building Administration who pre- 
pared Executive Order 9739 in collaboration with the Bureau of the Budget, 
intended to provide for storage in connection with the transportation of house- 
hold goods of a temporary nature not to exceed sixty days, and that it was not 
intended that such temporary storage should be limited to so-called “storage in 
transit.” 

As Mr. Monacell did not obtain “storage in transit,” he received a separate bill 
from the W. G. Cosby Transfer and Storage Company for storage, and drayage 
in the total amount of $23.39, which has been paid by Mr. Monacell and for which 
he is now seeking reimbursement. 

A second typical case involving transportation is that of Mr. Adlai Coble, also 
an employee of the Patent Office. Prior to receipt of his official travel order, he 
contracted with the Brooks Transfer and Storage Company for the transfer of 
his household goods from Richmond, Va. to Washington, D. C. Although Mr. 
Coble did not receive his official travel order until Sept. 30, 1946, the removal 
of his household goods took place on December 28, 1945. It appears that for a 
period of approximately two years during which the Patent Office employees were 
located in Virginia, there was a constant state of uncertainty regarding their 
return to Washington due to official statements in regard to the ultimate move 
from Richmond to Washington. Mr. Coble, like many other Patent Office em- 
ployees, found it difficult to locate homes in Richmond, as owners of real estate 
were reluctant to enter into contracts with Patent Office employees, due to news- 
paper accounts of the removal of the Patent Office from Richmond to Washing- 
ton. The Patent Office employees, being deprived of places to live in Richmond 
and in some cases finding opportunities to buy, rent, or repossess their own rented 
houses in Washington, were faced with the problem of moving to Washington, 








552 DECISIONS OF THE COMPTROLLER GENERAL 


paying their own moving expenses, and hoping that when finally official travel 
orders were received, to be reimbursed for the moving expenses which they had 
been forced to meet personally. 

The two cases cited above are typical of many cases now pending in the Patent 
Office. ‘The Patent Office feels that the employees in these cases should be reim- 
bursed for the cost of transportation of their effects from Richmond, Va., to 
Washington, D. C., as those moves were not for the conveniences of the em- 
ployees but were occasioned by circumstances due to the uncertainty of the re- 
moval of the Patent Unit and the publicity given thereto. In many cases, em- 
ployees were forced to move by eviction after court proceedings and after finding 
opportunities to secure living quarters in Washington, were forced to take 
advantage of those opportunities and pay the costs of their moving expenses in the 
hope that they might later be reimbursed when official travel orders were issued. 

Since the issuance of Executive Order 9739, may we call your attention to the 
recent Executive Order 9805, dated Nov. 25, 1946—Section 1 (a), defining “tem- 
porary storage,” reading as follows: 

“Temporary storage” means storage at point of departure, destination, or way 
station for not more than sixty days. 

In order to avoid the submission to you for direct settlement of all of these 
cages referred to above, these two typical cases are being submitted for your 
consideration and decision as to the right of these employees to be reimbursed 
for expenses involving drayage, temporary storage (not in excess of 60 days, and 
not confined to “in transit storage” as used in Tariff #20), and transportation 
of household goods and persona! effects, all incurred either prior or subsequent 
to date of issuance of official travel orders, and which ultimately would have 
been necessary by reason of the recentralization of the Patent Office Units in 
Washington. Your decision in these cases will serve as a guide as to the proper 
action to be taken in the remainder of requests for reimbursement. 

There is attached the Patent Office file in reference to the illustrative cases 
referred to above, which please return with your early decision in the matter. 


The appropriation for “Return of departmental functions to the 
seat of government,” contained in the Second Deficiency Appropria- 
tion Act, 1946, Public Law 384, approved May 18, 1946, 60 Stat. 186, 
provides as follows: 


* * * For all expenses, including personal services in the District of Colum- 
bia and travel and other expenses of the Public Buildings Administration incident 
thereto, necessary to provide for the transfer to the seat of government of such 
bureaus, offices, agencies, or activities of the Federal Government as are desig- 
nated from time to time by the President, which were removed from, or estab- 
lished at places other than, the seat of government by reason of the national 
emergency, including the expenses of travel of employees transferred, including 
reimbursement in lieu of actual expenses of transportation at not to exceed five 
cents per mile for travel performed in a privately owned automobile; transporta- 
tion of immediate families of employees ; the expenses of packing, crating, dray- 
age, transportation, temporary storage, unpacking, and uncrating of household 
goods and personal effects in an amount not exceeding seven thousand pounds if 
uncrated and eight thousand seven hundred and fifty pounds if crated, in aecord- 
ance with regulations approved by the President ; and the payment to employees 
of special allowances at $5 per day after arrival at destination for six days for 
employees, plus $2.50 per day additional for six days for each member of imme- 
diate families of employees; $495,020, to remain available until expended: Pro- 
vided, That removal to the seat of government of Government-owned or leased 
furniture, equipment, supplies, and other property and household goods and 
personal effects of employees, and costs of restoration of leased office space when 
required, may be accomplished without regard to section 3709 of the Revised 
Statutes: Provided further, That employees transferred to the seat of govern- 
ment, in accordance with a designation of the President as hereinbefore set 
forth, but prior to the approval of this Act, in addition to payment of 
transportation and other allowances authorized by other law in connection with 
change of station, shall be entitled to the special allowances herein authorized 
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and to reimbursement for temporary storage and excess costs of sare 
of household goods and personal effects to the limits specified herein * * 


By Executive Order 9739 of June 20, 1946, 11 F. R. 6957, the Presi- 
dent promulgated the following regulations with respect to the matter 
of storage: 


Section 2, The maximum period for which the Government shall pay the 
expenses of temporary storage of such property shall be sixty days: Provided, 
That the temporary storage for which expenses may be paid by the Government 
shall be restricted to storage in one warehouse only: And provided further, That 
employees transferred to the seat of government in accordance with a designa- 
tion of the President as provided by the said Second Deficiency Appropriation Act, 
1946, but prior to approval thereof shall be paid, in addition to other expenses 
and allowances authorized by the said Act, the expenses for temporary storage of 
their household effects and personal effects, including the expenses incident to 
such storage, notwithstanding the fact that such expenses may have been 
incurred without competitive bidding. 

Section 3. With respect to the said employees transferred to the seat of gov- 
ernment prior to approval of the said Act, the provisions of the Act shall apply 
only to those whose positions were transferred to the seat of government subse- 
quent to October 11, 1944. 


In a subsequent Executive Order, 9805, issued November 25, 1946, 
promulgating regulations with respect to the transportation of house- 
hold effects as authorized by the Administrative Expenses Act of 
August 2, 1946, 60 Stat. 806, which act authorizes, also, “temporary 
storage,” that term was defined as follows: 


(e) “Temporary storage” means storage at point of departure, destination, or 
way station for not more than sixty days. 

In the light of the intention of the drafters of the Executive order 
issued under the act of May 18, 1946, supra, in respect of the use of the 
words, “temporary storage,” and as the term, “temporary storage,” 
was not defined in said Executive order, except that it was limited to 
one warehouse, the definition given that term in the later order under 
a similar statute may be applied to the storage of the household effects 
of Mr. Monacell. 

In the case of Mr. Adlai Coble, reimbursement would have been 
authorized if both the transfer of official station and the transporta- 
tion of household effects had taken place prior to the act of May 18, 
1946, supra, or if both had taken place after the date of the act. While 
the act does not cover specifically a case where the goods were shipped 
prior to the date of the act, and the transfer of official station was 
not authorized until after the date of the act, I find nothing in said 
act requiring the conclusion that the shipment of household effects 
must occur after the transfer of the employee or simultaneously there- 
with. In a somewhat similar case, it was held in 24 Comp. Gen. 558, 
quoting from the syllabus— 


Where, prior to the issuance of formal transfer orders, but in contemplation 
thereof, an employee shipped his household effects from his official station to a 
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place where he was on temporary duty pending a reclassification and transfer 
of official station thereto, the subsequent approval by the head of the establish- 
ment of the transportation already accomplished, together with a showing of 
the relationship between the shipment and the transfer, may be accepted as 
meeting the approval requirements of section 1 of the uniform transportation-of- 
household-effects regulations (Executive Order No. 8588), so as to authorize 
reimbursement for otherwise proper expenses of such transportation. 


See, also, 25 Comp. Gen. 742. 

As the transportation of the household effects of Mr. Coble under 
the conditions stated in your submission appears to have had a direct 
relation to, and to have been accomplished in connection with, his 
return to Washington, D. C., he may be reimbursed therefor, if the 
claim be otherwise correct. 


The vouchers forwarded with your letter are returned herewith. 


(B-62938) 


TRAVELING EXPENSES; TRANSPORTATION OF DEPENDENTS AND 
HOUSEHOLD EFFECTS—EMPLOYEE TRANSFERRED FROM ONE DE- 
PARTMENT TO ANOTHER FOR OVERSEAS DUTY—ACT OF AUGUST 
2, 1946 


An employee transferred from one department to another for overseas duty, prior 
to the effective date (November 1, 1946) of section 1 of the administrative 
expense statute of August 2, 1946, authorizing payment of the expenses of 
employees’ travel and transportation of their dependents and household 
effects upon such transfer, but subsequent to the effective date (August 2, 
1946) of section 7 of said act, authorizing such expenses for “new appointees” 
for overseas duty, is to be regarded as a new appointee and, therefore, entitled 
by virtue of said section 7 to reimbursement for the expenses of his travel 
and transportation of his family and household effects to his overseas station. 


Comptroller General Warren to W. R. Dillon, Department of the Interior, 
February 3, 1947: 


Reference is made to your letter of December 24, 1946, as follows: 


Enclosed for an advance opinion, in accordance with Section 3 of the Act 
approved December 29, 1941, 55 Stat. 876, is reimbursement account in favor of 
Robert V. Terhune, Administrative Assistant, in the amount of $50.13. Mr. Ter- 
hune’s claim represents a portion of the travel expense incurred by him in 
reporting for permanent duty at Manila, Luzon, Philippine Islands. 

Mr. Terhune was appointed on September 26, 1946, effective October 1, 1946, 
for duty in connection with work in the Philippine Islands pursuant to Section 
309 of the Philippine Rehabilitation Act of 1946 (Public Law 370, 79th Congress), 
by transfer from the War Department, Corps of Engineers. Mr. Terhune’s per- 
manent official duty station under this appointment was designated as Manila, 
Luzon, Philippine Islands, and travel expenses of himself and transportation of 
members of his immediate family and his household goods and personal effects 
was authorized from Seattle, Washington, to Manila. A signed statement of 
Mr. Terhune agreeing to remain in the Government service for one year following 
his arrival in the Philippine Islands is on file in this office. A copy of the appoint- 
ment referred to above is attached to the claim. 

Mr. Terhune was authorized to proceed from Seattle, Washington, to San 
Francisco, California, by letter of travel instructions, dated September 30, 1946, 
for a period of temporary duty to last until about December 1, 1946. This period 
of temporary duty was extended to about March 15, 1947, by amendment, dated 
November 25, 1946, to the said letter of travel instructions. San Francisco is the 
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assembly point for the staff being recruited for duty in the Philippine Islands and 
Mr. Terhune, as well as others, was assigned to temporary duty at that place 
while en route to Manila for the purpose of purchasing supplies and equipment, 
handling vessel reconversion contracts, recruiting of officers and crews for the 
vessels, and performing other matters incident to the proposed operations in the 
Philippine Islands. Upon completion of this temporary duty, Mr. Terhune will 
be given additional instructions directing that he perform travel to his permanent 
duty station at Manila. Copies of the letter of travel instructions and amendment 
thereto are attached to the claim. 

Section 7 of the Act of August 2, 1946 (Public Law 600-79th Congress) pro- 
vides that appropriations for the departments shall be available, in accordance 
with the regulations prescribed by the President, for expenses of travel of new 
appointees, and transportation of members of their immediate families and 
household goods and personal effects, from the places of their actual residence in 
the United States to the places of permanent duty outside the continental United 
States. The regulations of the President are stated in Executive Order 9778, 
dated September 10, 1946. 

Section 1 of the Act of August 2, 1946 (Public Law 600-79th Congress) au- 
thorized, under regulations to be prescribed by the President, the payment of 
travel expenses of employees, and transportation of members of their immediate 
families and household goods and personal effects, when transferred from one 
official station to another, including transfer from one department to another, 
for permanent duty. The regulations of the President are stated in Bxecutive 
Order 9805, dated November 25, 1946. These regulations were made effective 
November 1, 1946, as to transfers ordered on and after that date. 

It seems clear therefore that employees in the status of that of Mr. Terhune, 
i, e. those who were appointed by transfer from another department, were (1) 
entitled to the expenses allowed by Section 1 of the Act of August 2, 1946, supra, 
if the appointment was made on and after November 1, 1946, and (2) not en- 
titled to such expenses if appointed prior to August 2, 1946, under the regulations 
governing transfers of official stations then in effect (Executive Order 8588, as 
amended, and Executive Order 9587) on the basis of the Comptroller General’s 
decision A-54484, dated May 25, 1934, (13 Comp. Gen. 390), and later ones to the 
same effect, that a transfer of an employee between departments was to be re- 
garded as a “new appointment.” 

As Mr. Terhune’s appointment by transfer from another department was effec- 
tive October 1, 1946, it would seem that neither the authorization, effective No- 
vember 1, 1946, nor the prohibition, applicable prior to August 2, 1946, as men- 
tioned in the preceding paragraph is applicable to his claim. Rather it wotld 
seem that action on his claim must be decided upon the definition of the words 
“new appointees” as used in Section 7 of the Act of August 2, 1946, supra. 

The decision of your office, dated May 25, 1934 (13 Comp. Gen. 390), holding 
that an employee appointed by transfer from another department is to be re- 
garded as a “new appointee” would appear to permit the payment of Mr. Ter- 
hune’s claim under the provisions of Section 7 of the Act of August 2, 1946, supra. 
However, I am in doubt as to the propriety of certifying the account for payment 
on this basis inasmuch as your decisions were made prior to approval of the 
above-mentioned Act of August 2, 1946. 

This office proposes in the near future to direct Mr. Terhune to travel from 
San Francisco, his present place of temporary duty, to Manila, Luzon, Philip- 
pine Islands, his permanent duty station. It is assumed that your decision on 
the enclosed claim will apply equally to the travel and other expenses which may 
be paid from Government funds to Mr. Terhune for such travel. 

Your opinion will be appreciated. 


Section 1 of the act of August 2, 1946, Public Law 600, 60 Stat. 806, 
effective November 1, 1946, extends the rules theretofore in effect relat- 
ing to the payment of an employee’s own transportation and traveling 
expenses incident to a transfer of official station, and, among other 
things, it authorizes the payment of such expenses in cases of trans- 
fers from one Government department to another. Section 7 of the 
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said act, 60 Stat. 808, effective on the date of its approval (August 2, 
1946), provides for the payment of such expenses to new appointees 
from the places of their actual residence in the United States to the 
places of permanent duty outside the continental United States. 
Therefore, as authority for the payment of traveling and transporta- 
tion expenses to transferees and new appointees is provided for sepa- 
rately in the said act, it clearly appears that, from the effective dates 
of the respective provisions, transfers (including interagency trans- 
fers where made pursuant to the procedure prescribed in connection 
with the administration of the Civil Service laws and regulations) 
must be considered separate and apart from new appointments as con- 
templated by the provisions of section 7. In that connection, see an- 
swer to question 13 in decision of January 15, 1947, B-62267, 26 Comp. 
Gen. 488. However, as the provisions of section 1, swpra, did not be- 
come operative until November 1, 1946, the legality of payments from 
Government funds of expenses incurred incident to transfer, effected 
prior to that date, must be determined in accordance with the laws and 
regulations in force at the time such transfers were completed. 

With reference to the facts recited in your letter, the employee in- 
volved was appointed by transfer from the War Department, effective 
October 1, 1946, and, subject to decision by the General Accounting 
Office as to “the legality of the authorization to pay transportation 
and per diem between Seattle, Washington and Manila, Philippine 


Islands,” as well as “the transportation of your immediate family and 
your household goods and personal effects,” he was authorized to 
travel and transport his family and household effects from his home 
in Seattle, Washington, to his first permanent duty station in Manila, 
Philippine Islands. The general rule respecting such transfers in 
effect at that time is set forth in decision of May 25, 1934, 13 Comp. 
Gen. 390, as follows: 


A transfer between departments is to be regarded as a new appointment in 
applying laws and regulations controlling the payment of traveling expenses, and 
an employee, upon such transfer, may not be reimbursed for traveling expenses 
from Government funds in reporting to the new position, even though the travel 
was performed pursuant to a contract entered into between the Department and 
the employee, the terms of which provided for the payment of the traveling 
expenses by the Department. 


By that rule, the recited transaction must be viewed as a new appoint- 
ment. Generally, prior to August 2, 1946, travel by a new appointee 
to a new duty station at Government expense was not authorized, but 
by section 7 of the act of August 2, 1946, supra, it was provided, so 
far as here material, as follows: 

Sec. 7. Appropriations for the departments shall be available, in accordance 


with regulations prescribed by the President, for expenses of travel of new ap- 
pointees, expenses of transportation of their immediate families and expenses 
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of transportation of their household goods and personal effects from places of 
actual residence at time of appointment to places of employment outside conti- 
nental United States * * *,” [Italics supplied.] 

Hence, it being a requirement of law and regulation in force on 
October 1, 1946, the date Mr. Terhune’s transfer was effected, that 
such transactions be regarded as new appointments, the above-quoted 
provisions—effective August 2, 1946—clearly are applicable to his 
case. In that connection, however, it should not be overlooked that 
the laws controlling the payment of traveling expenses incident te 
inter-agency transfers were amended by section 1 of Public Law 600, 
and from the date that section became operative—November 1, 1946— 
employees so transferred no longer may be regarded as new appointees 
within the meaning of that term as used in section 7, supra. 

In view of the foregoing, it appears reasonable to conclude that 
Mr. Terhune is entitled to be reimbursed for the expenses of his own 
travel, together with the transportation expenses of his immediate 
family and household effects from Seattle, Washington, to his official 
duty station in Manila, Philippine Islands. Accordingly, the sub- 
mitted voucher, if otherwise correct, may be certified for payment. 

The voucher and supporting papers are returned herewith. 


(B-62094) 


SUBSISTENCE—PER DIEMS—RETIRED OR RESERVE NAVY OFFICERS 
ORDERED FROM THEIR HOMES TO TEMPORARY ACTIVE DUTY 


Retired Navy officers and Naval Reserve officers recalled from their homes to 
active duty at places which constituted their only posts of duty are not 
to be regarded as having been “away from their designated posts of duty” 
within the meaning of section 12 of the Pay Readjustment Act of 1942, 
as amended, so as to be entitled to per diem in lieu of subsistence during 
the period of such duty, even though their orders provided for such per diem 
and denominated their active duty and their designated posts of duty as 
temporary. 


Comptroller General Warren to the Secretary of the Navy, February 4, 1947: 
There has been considered your letter of November 19, 1946, as 
follows: 


There is forwarded herewith a letter from the Deputy Chief of Navy Personnel, 
dated October 8, 1946, with enclosures therein listed and accompanying endorse- 
ment, relative to the payment of per diem allowance to retired officers or reserve 
officers while on temporary active duty under orders which recall such officers 
to duty for short periods of time. 

It appears that the Naval Reserve officers referred to in paragraph 1 of the 
enclosed letter from the Deputy Chief of Naval Personnel were recalled to 
temporary active duty; that the orders for such temporary active duty provided 
that reimbursement would be on a basis of $7.00 per diem, and that the Bureau 
of Navy Personnel, in accordance with the provisions of Navy Travel Instruc- 
tions, determined that “these officers will be entitled to a per diem at each tem- 
porary duty station for a period not exceeding 90 days, except in the case of 
Lieutenant McIntyre, in which case the Secretary of the Navy has directed 
that the 90 days limitation shall not apply.” 
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Your decision is requested as to whether or not, in view of the conclusion 
reached in the Assistant Comptroller General’s decision B-56672 of April 4, 1946, 
the General Accounting Office will find it necessary to object to per diem reim- 
bursement to retired officers or reserve officers recalled to temporary active duty 
for the time required for the actual performance of the temporary duty, exclusive 
of actual travel time, with particular reference of the specific cases mentioned in 
the enclosure. 


The letter from the Deputy Chief of Naval Personnel is, in pertinent 
part, as follows: 


1. The following named officers of the Naval Reserve were called to active 
duty during the present war and upon completion were detached, granted ac- 
cumulated leave and released from active duty. Some time after the expira- 
tion of their terminal leave and their formal release from active duty it was 
found necessary to recall them to temporary active duty as follows: 

(a) Commander Edward T. Farley, USNR, 76712, at Kent, Conn., by despatch 
orders of 7 May 1946, via Commandant, Third Naval District, New York, 
N. ¥., was recalled to temporary active duty in the Office of the Judge Advocate 
General, Navy Department, Washington, D. C. On completion to home and 
relieved all active duty. 

The records indicate he completed this duty in the Office of the Judge Ad- 
vocate General on 23 May 1946. 

(b) Lt. Joseph A. Osborn, USNR, 124157, Kansas City, Mo., and Lt. Conrad 
J. Leonard, USNR, 250798, Carlyle, Ill., by despatch orders of 19 July 1946, were 
recalled to temporary active duty as witnesses at General Court Martial in the 
Twelfth Naval District, San Francisco, Calif. On completion to home and 
relieved all active duty. 

The records indicate Lieut. Leonard completed his duty on 1 August 1946. 

(c) Lieutenant Howard A. McIntyre, Jr., USNR, 254981, Washington, D. C., 
by orders of 24 May 1946, was recalled to active duty and directed to proceed 
to Denver, Colo., for temporary duty with the Area Officer in Charge, Bituminous 
Coal Producing Districts 16, 17, 18, 19, 20, 22 and 23, at General Land Office, 
c/o Supervisor of Surveys, 520 U. S. National Bank Building, Denver, Colo. 
This duty is being performed under the Coal Mines Administrator, who took 
over the coal mines at the President’s Direction. 

The records indicate Lieut. McIntyre is still on this duty. 

Due to the temporary nature of the duty to be performed it was considered 
appropriate to provide for reimbursement for travel on a per diem basis, includ- 
ing the time required for the performance of the temporary duty. 


In an endorsement dated November 4, 1946, on the letter quoted 
next above, the Bureau of Supplies and Accounts “concurs with the 
opinion of the Bureau of Naval Personnel” that it would be “appro- 
priate” to provide for reimbursement on a per diem ‘basis in the 
cases here involved and invites attention to paragraphs 3003-3a, 
3050-2 and 8001-2a, U. S. Navy Travel Instructions. The said para- 
graphs 3003-3a and 8001-2a provide, respectively, as follows: 


a. Travel Involved. Temporary additional duty orders involve one journey 
away from the individual's duty station, in the performance of temporary addi- 
tional duty at one or more places, the orders directing return to the starting point 
upon completion of such duty. Personnel on temporary additional duty remain 
attached to the station from which they proceeded on temporary additional duty. 

a. In General. For the purpose of transportation for dependents, the term 
“duty station” means the official residence of record in the case of reserve and 
retired personnel, or the city in which the home yard, home port, or in the case 
of shore duty the shore station is located. The term “city” means the com- 
munity constituting the “duty station,” including its suburbs and adjacent com- 
munities within a reasonable radius (maximum of 35 miles except in unusual 
cases) where persons employed in the city reside. [Italics supplied.] 
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The only parts of the above-mentioned paragraph 3050-2 which 
might have some bearing on your question are as follows: 


2. CONDITIONS UNDER WHICH TRAVEL STATUS EXISTS. “Travel sta- 
tus”, whether travel is performed by land, air, or sea (except as a member of 
ship’s complement), will commence with the day of departure from a ship or 
with actual travel away from a shore station, and will include any of the fol- 
lowing conditions: 

1. Travel in connection with necessary temporary duty or temporary addi- 
tional duty, including time spent at a temporary duty station or a temporary 
additional duty station, and without regard to the length of time away from 
the designated post of duty; 

2. travel from one permanent duty station to another permanent duty station; 

* * * + > * * 

10. special circumstances, not heretofore defined, which may be determined 

by the Secretary of the Navy to constitute a travel status. [Italics supplied. ] 


Section 12 of the Pay Readjustment Act of 1942, as amended, 37 U. 
S. C., Supp. V, 112, provides, in pertinent part, as follows: 


Officers of any of the services mentioned in the title of this Act, including active 
and retired personnel of the Regular Establishments and members of the Reserve 
components thereof and the National Guard, while on active duty in the Federal 
service, when traveling under competent orders without troops, including travel 
from home to first station in connection with their appointment or call to active 
duty and from last station to home in connection with relief from active duty 
or discharge not the result of their own misconduct, shall receive a mileage 
allowance at the rate of 8 cents per mile, distance to be computed by the shortest 
usually traveled route * * *, 

Unless otherwise expressly provided by law, no officer of the services men- 
tioned in the title of this Act shall be allowed or paid any sum in excess of 
expenses actually incurred for subsistence while traveling on duty away from 
his designated post of duty, nor any sum for such expenses actually incurred in 
excess of $7 per day. The heads of the executive departments concerned are 
authorized to prescribe per diem rates of allowance, not exceeding $6, in lieu 
of subsistence to officers traveling on official business and away from their 
designated posts of duty. * * *. 

” * * . * . - 

The head of the department concerned may determine what shall constitute a 
travel status and travel without troops within the meaning of the laws gov- 
erning the payment of mileage or other travel expenses. [Italics supplied. ] 


Section 212 of the Independent Offices Appropriation Act, 1946, 59 
Stat. 134, is as follows: 


The funds appropriated in the appropriation Acts for the fiscal year 1946 of 
the services mentioned in the title of the Act of June 16, 1942 (Public Law 607, 
Seventy-seventh Congress), shall be available for, and the heads of the executive 
departments concerned are authorized to prescribe, per diem rates of allowance, 
at rates not to exceed $7 per day, in lieu of subsistence to officers traveling 
on official business and away from their designated posts of duty, and to mem- 
bers of the services concerned (including officers, warrant officers, contract 
surgeons, enlisted personnel, aviation cadets, and members of the Nurse Corps) 
when traveling by air under competent orders and on duty without troops; and 
for the payment in advance, or otherwise, of money allowances in lieu of trans- 
portation, at the rate of 3 cents per mile to enlisted men, regardless of the mode 
of travel. [Italics supplied.] 


Similar provisions relating to appropriations for the fiscal year 1947 
appear in section 211 of the Independent Offices Appropriation Act, 
1947, 60 Stat. 81. See, also, the proviso under the heading “Trans- 
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portation and Recruiting of Naval Personnel” in the Naval Appropri- 
ation Act for the fiscal year 1947, 60 Stat. 488, and similar provisions 
in prior naval appropriation acts. 

In the decision to which you refer, B—56672, dated April 4, 1946, 
the officer involved was detached from duty at a station in Alaska, 
ordered to Washington, D. C., for “temporary duty” and released 
from active duty, granted terminal leave under orders releasing him 
from active duty (effective February 9, 1946) and then ordered to 
duty by orders dated January 30, 1946, which cancelled the unexe- 
cuted portion of his release from active duty orders and directed him 
to report to the Navy Department for duty on the staff of the Com- 
mander, Joint Task Force One. Subsequently, on March 11, 1946, 
correcting orders were issued which designated the officer’s duty with 
Joint Task Force One as temporary duty, prescribed a per diem, and 
stated that: 

Since Joint Task Force One is temporarily based in Washington, D. C., and 
will shortly be established on board the U. S. 8S. Mount McKinley (AGC 7), your 


orders of 30 January were erroneous in directing you to report for duty instead 
of temporary duty. 


DECISIONS OF THE COMPTROLLER GENERAL 


The said decision held that under such circumstances the officer could 
not be considered as traveling on official business and away from 
his designated post of duty while on duty in Washington with Joint 
Task Force One and, hence, that he was not entitled to per diem while 
serving on such duty. 

While the circumstances in the case considered in the above-men- 
tioned decision differ somewhat from those in the cases you now 
present the following language of that decision is pertinent to your 
present inquiry : 

The prescribing of a per diem allowance is expressly limited to periods during 


which an officer is traveling on official business and away from his designated 
post of duty. 


* * . = * + a 

The term “designated posts of duty” refers to the place where the usual official 
duties of officers are required to be performed, and the authorization for the 
payment of per diem for periods while “on official business and away from their 
designated posts of duty” presupposes the existence of a travel status away from 
that place occasioned by reason of an official necessity for the performance of 
duties away from and in addition to those normally for performance at such 
designated post of duty. * * * 

Following the decision of the Supreme Court of the United States 
in the case of United States v. Phisterer, 94 U. S. 219, holding that 
the home of an officer of the Army is not a military station, the ac- 
counting officers consistently have held that, generally, the home of 
an officer of the military or naval service is not an official station. See 
20 Comp. Dec. 619; 27 id. 61; id. 391; 2 Comp. Gen. 458; 3 id. 358; 
18 id. 921; 20 id. 71; id. 363; 26 id. 18. Also, it has been held that 
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the terms “official station” and “designated post of duty” are synony- 
mous. 13 Comp. Gen. 178. 

Those provisions of section 12 of the Pay Readjustment Act of 1942, 
relating to transportation for dependents and forming the basis for 
the provisions of paragraph 8001-2a, U. S. Navy Travel Instructions, 
quoted above, do not require or justify a conclusion that the home of 
an Officer is a designated post of duty within the meaning of the 
statutory authority for prescribing “per diem rates of allowance 
* * * in lieu of subsistence to officers traveling on official business 
and away from their designated posts of duty.” Cf. 20 Comp. Gen. 
71; id. 363; 26 id. 18. Moreover, the authority conferred upon the 
heads of departments by the last paragraph of the said section 12 
(quoted above) must be considered as limited by the basic statutory 
provisions for authorizing payment of per diem and may not be 
exercised so as to confer on an officer a right to payment of per diem 
for any period when he is not traveling on official business and away 
from his designated post of duty. 

It appears that each of the officers involved in the cases set forth 
in the letter of the Bureau of Naval Personnel, quoted above, was 
ordered to active duty from his home and had no designated post of 
duty except the one place fo which he was ordered for performance 
of the duty denominated as temporary active duty. It seems clear, 
therefore, that none of the said officers was away from his designated 
post of duty while performing his assigned duties at the only post of 
duty he had. 

Accordingly, answering your question and referring particularly to 
the cases set forth in the above-quoted letter of the Bureau of Naval 
Personnel, this office would be required to object to payment of per 
diem to any retired or reserve officer on active duty for any period 
during which he was performing his assigned duties at his only desig- 
nated post of duty even though his active duty orders purported to 
provide for payment of a per diem in lieu of subsistence and denomi- 
nated his active duty as temporary active duty and his designated 
post of duty as a temporary duty station. 


(B-62914) 


OFFICERS AND EMPLOYEES—EFFICIENCY RATINGS—VETERANS’ AD- 
MINISTRATION DOCTORS, DENTISTS AND NURSES—APPLICABILITY 
OF EFFICIENCY RATING REQUIREMENTS OF ACT OF JULY 31, 1946 


Under the specific provisions of section 6 (c) of the act of January 3, 1946, author- 
izing the Administrator of Veterans’ Affairs to prescribe regulations govern- 
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ing automatic within-grade promotion of civil-service exempt doctors, den- 
tists, and nurses of the Department of Medicine and Surgery, the Adminis- 
trator may establish efficiency ratings for within-grade promotion purposes 
without regard to the general provisions of the subsequently enacted act of 
July 31, 1946, requiring approval by the Civil Service Commission of efficiency 
rating systems used for employees in the executive branch of the Govern- 
ment, which latter act does not provide, either expressly or by implication, 
for the repeal of prior statutes. 


Comptroller General Warren to the Administrator of Veterans’ Affairs, Febru- 
ary 4, 1947: 


Consideration has been given your letter of January 6, 1947, as 
follows: 


I have the honor to transmit herewith copy of an opinion addressed by the 
Solicitor of the Veterans Administration to the Chief Medical Director on the 
question as to the application of Public 581, 79th Congress, “An Act to provide 
for the uniform administration of efficiency ratings.” 

There is also transmitted copy of a letter dated September 30, 1946, from the 
Chief, Efficiency Ratings Administration Section, Personnel Classification Divi- 
sion of the Civil Service Commission, which, it has been stated, was cleared with 
the Legal Department of the Civil Service Commission and represents the opinion 
of the Commission. 

Inasmuch as within grade promotions are based, in part, on efficiency ratings, 
and as the legality of such promotions is for consideration by your office I would 
appreciate your decision on the question whether the efficiency ratings of doctors, 
dentists and nurses in the Department of Medicine and Surgery of the Veterans 
Administration are subject to the provision of Public 581, 79th Congress, or 
whether, as is stated in the opinion of the Solicitor, Veterans Administration, such 
ratings are subject only to regulations issued under Public 298, 79th Congress. 


The opinion of the Solicitor of the Veterans’ Administration, copy 
of which you enclosed, arrives at the conclusion that the act of July 
31, 1946, Public Law 581, does not supersede the provisions of Public 
Law 293, approved January 3, 1946, so far as concerns the rating of 
professional personnel whose appointments are authorized under said 
act. However, with reference to that matter, the letter of September 
30, 1946, from the Chief, Efficiency Ratings, Administrative Section, 
Personnel Classification Division, United States Civil Service Com- 
mission, is as follows: 


Reference is made to your letter of September 16, 1946, file 50C, requesting the 
Civil Service Commission’s view as to “whether the provisions of Public Law 
581 require that employees of the Veterans Administration Department of Medi- 
cine and Surgery, exempted from Civil Service requirements by Public Law 293, 
be rated as to efficiency under a system which must be approved by the Civil 
Service Commission.” 

Public Law 581 is a statute of general application. It is not an amendment 
to either the Civil Service Act or the Classification Act, even though it in- 
corporates by reference the provisions of Section 9 of the Classification Act. 
Therefore, it is not an act which is included in the requirements from which the 
Veterans Administration Department of Medicine and Surgery is exempted by 
Public Law 293. The fact that the Civil Service Commission is designated as 
the agency to administer the Act does not change the nature of the Act from one 
of general application. 

Under the provisions of Public Law 581, an agency is not required to rate 
as to efficiency its employees who are not subject to the Uniform Efficiency Rating 
System. However, if an agency desires to rate such employees as to efficiency, 
regardless of any exemption from the provisions of the Civil Service Act or the 
Classification Act, the system must be approved by the Civil Service Commission. 
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This, of course, applies only to a system used for rating civilian employees in the 
executive branch of the Federal government. 


Section 6 of the act of January 3, 1946, Public Law 293, 59 Stat. 676, 
establishing the Department of Medicine and Surgery in the Veterans’ 
Administration, provides, in pertinent part, as follows: 


Sec. 6 (a) Appointments of doctors, dentists, and nurses shall be made only 
after qualifications have been satisfactorily established in accordance with regu- 
lations prescribed by the Administrator, without regard to civil-service 
requirements. 

(b) Such appointments as described in subsection (a) of this section shall 
be for a probationary period of three years and the record of each person serving 
under such appointment in the Medical, Dental, and Nursing Services shall be 
reviewed from time to time by a Board, appointed in accordance with regula- 
tions of the Administrator, and if said board shall find him not fully qualified 
and satisfactory he shall be separated from the service. 

(c) Promotions of doctors, dentists, and nurses shall be made only after exam- 
ination given in accordance with regulations prescribed by the Administrator. 
Automatic promotions within grade may be made in increments of the minimum 
pay of the grade in accordance with regulations to be prescribed by the 
Administrator. 


Section 7 of the same act, 59 Stat. 677, prescribes the number of salary 
grades for the medical, dental, and nursing services, as well as the 
range of salaries for the respective grades. 

The act of July 31, 1946, Public Law 581, 60 Stat. 751, 752, provides: 


That no employee in any civilian position in the executive branch of the 
Government of the United States, other than an employee in or under the field 
service of the Post Office Department or any employee of the Tennessee Valley 
Authority, shall be rated as to efficiency except under a system of efficiency 
ratings approved by the Civil Service Commission, and that the provisions of 
section 9 of the Classification Act of 1923, as amended, or as may be hereafter 
amended, shall apply to all efficiency ratings under rating systems approved 
by the Civil Service Commission. 

The Civil Service Commission is hereby authorized to make and publish rules 
and regulations for the administration of the provisions of this Act. 

Sec. 2. The provisions of this Act shall be effective upon enactment, except 
that, with respect to employees in the field services whose positions are not 
subject to the Classification Act of 1923, as amended, such of the provisions 
of section 9 of the Classification Act of 1923, as amended, as require the Civil 
Service Commission to approve reductions in compensation and dismissals for 
inefficiency, or confer the right to a hearing and review of efficiency ratings by 
boards of review, shall not become effective until such boards of review in 
the field services are established as provided in section 7 of the Act of November 

_ 26, 1940 (54 Stat. 1215), under regulations prescribed by the Civil Service Com- 
mission, with the approval of the President. 


It is a well-established rule of statutory construction that a later 
general statute is not to be construed as affecting the operation of an 
earlier special statute, unless the special statute is expressly repealed 
or is so wholly inconsistent with the later general statute that its 
repeal must, of necessity, be implied. Ha Parte Crow Dog, 109 U.S. 
556, 570; Rodgers v. United States, 185 U. S. 83; United States v. 
Nia, 189 U. S. 199; Washington v. Miller, 235 U. S. 422; United 
States v. Jackson, 302 U. S. 628, 631; West India Oil Company v. 
Domenech, 311 U. 8S. 20, 29; Home Owners’ Loan Corporation v. 
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Creed, 108 F. 2nd 153, 155. See, particularly, Baltimore National 
Bank v. Tax Commission, 297 U. S. 209, 215, in which the Supreme 
Court said: 


* * * An earlier act, specific in its coverage, will be read as an exception to 


a later one directed to investments generally. “It is a well-settled principle of 
construction that specific terms covering the given subject matter will prevail 
over general language of the same or another statute which might otherwise 
prove controlling.” Kepner v. United States, 195 U. S. 100, 125; cf. Ginsberg & 
Sons v. Popkin, 285 U. S. 204, 208; In re East River Co., 266 U. S. 355, 367; 
Washington v. Miller, 235 U. S. 422, 428; Rosencrans v. United States, 165 U. S. 
257, 262; Red Rock v. Henry, 106 U. S. 596, 603. 

See, also, 19 Comp. Gen. 492 ; 24 id. 544. 

Public Law 581, which is of a general nature, contains no provision 
for repeal of prior statutes, and neither does any implication of such 
repeal appear therein; accordingly, it must be concluded that it does 
not affect the provisions of the prior specific act of January 3, 1946, 
Public Law 293, establishing the Department of Medicine and Sur- 
gery, and conferring upon the Administrator authority to prescribe 
regulations governing within-grade promotions. 

Accordingly, it is my view that the Administrator of Veterans’ 
Affairs has jurisdiction to establish efficiency ratings for the purpose 
of promotions within the respective grades without regard to the 
act of July 31, 1946, Public Law 581, supra, and without the necessity 
of submitting the efficiency system of ratings adopted by your Admin- 


istration under the act of January 3, 1946, to the Civil Service Com- 
mission for approval. 


(B-63000) 


SUBSISTENCE—HEADQUARTERS—INTERMITTENTLY EMPLOYED 
EXPERTS AND CONSULTANTS 


Per diem in lieu of subsistence may be allowed at places of employment, other 
than home or regular place of business, of consultants and experts employed 
intermittently on a per diem “when actually employed” basis, in view of the 
specific provision of section 5 of the administrative expense statute of August 


2, 1946, for such allowance, notwithstanding other provisions thereof making . 


the allowance of traveling expenses of such consultants and experts, while 
away from their homes or regular places of business, subject to the Standard- 
ized Government Travel Regulations and Subsistence Expense Act of 1926, 
as amended, which prohibit allowance of per diem at official stations. 


Comptroller General Warren to the Secretary of War, February 4, 1947: 


Consideration has been given your letter of January 10, 1947, refer- 
ence WDOCP-PR-R, as follows: 


Reference is made to Public Law 600—79th Congress entitled “An Act to Author- 
ize Certain Administrative Expenses in the Government Service and for Other 
Purposes.” Section 5 of that Act provides: 

“Sec. 5. Persons in the Government service employed intermittently as con- 
sultants or experts and receiving compensation on a per diem when actually 
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employed basis may be allowed travel expense while away from their homes or 
regular places of business, including per diem in lieu of subsistence while at place 
of such employment, in accordance with the Standardized Government Travel 
Regulations, Subsistence Expense Act of 1926, as amended (5 U. S. C. 821-833), 
and the Act of February 14, 1931, as amended by this Act, and persons serving 
without compensation or at $1 per annum may be allowed, while away from 
their homes or regular places of business, transportation in accordance with said 
regulations and said Act of February 14, 1931, as so amended, and not to exceed 
$10 per diem in lieu of subsistence en route and at place of such service or employ- 
ment unless a higher rate is specifically provided in an appropriation or other 
Act.” [Italics supplied. ] 

Pursuant to this provision of law, which has in recent years been enacted in 
annual appropriation acts, consultants and experts are appointed for duty in 
Washington, D. C. and elsewhere through the uniform appointment procedure 
applicable to other employees. The appointment is confirmed and the expert or 
consultant notified on WD Form 50 (Notification of Personnel Action) of his 
status with the government. In all, or most cases an “official duty station” is 
designated for the consultant on his appointment confirmation. The consultant 
is given War Department travel orders authorizing transportation at government 
expense and per diem in lieu of subsistence while traveling from home or place 
of business to official station and return and while traveling from official station 
to designated temporary duty station, including per diem at temporary duty 
stations, and return to official station. 

Par. 45, of the Standardized Government Travel Regulations, to which refer- 
_e = made in the quoted portion of Public Law 600—79th Congress provides 
as follows: 

“45 Subsistence allowance—Unless otherwise expressly provided in an em- 
ployee’s commission or appointment or by law, the official authorized to issue 
travel orders, may authorize in the order a per diem allowance not to exceed 
$6 in lieu of subsistence expenses, while traveling on official business within 
the limits of the continental United States * * *. While traveling on official 
business beyond the limits of the continental United States a per diem not to 
exceed an average of $7 may be allowed.” 

Par. 46 of the Standardized Government Travel Regulations provides as follows: 

“46. No allowance at official station—Under no circumstances will per diem 
in lieu of subsistence be allowed an employee at his official station.” 

In accordance with the above quoted paragraph of the subject travel regula- 
tions, this Department has in the past authorized per diem in lieu of subsistence 
for experts and consultants only while at temporary duty stations away from 
their official station. Examination of Report No. 1636 which accompanied H. R. 
6533, later enacted into Public Law 600, reveals that Section 5, thereof “would 
enact permanently provisions which have appeared in appropriation acts in recent 
years to permit experts and consultants, among other things, to be paid a per 
diem while at the place of their Government employment.” 

The question arises, therefore, as to whether the intention of Section 5, Public 
Law 600, was to require full compliance with all provisions of the Standardized 
Government Travel Regulations. The possibility suggests itself that the intent 
of Congress was that per diem was to be paid to all such persons employed as 
consultants or experts while away from their homes or regular place of business, 
but in a daily amount not to exceed that specified in the quoted par. 45 of the 
Standardized Government Travel Regulations. 

Inasmuch as this Department employs a considerable number of personnel for 
services requiring travel from their homes to official stations for duty, your early 
decision as to the propriety of paying a per diem in lieu of subsistence to con- 
sultants while at their official stations will be appreciated. 


The quoted provisions of paragraphs 45 and 46 of the Standardized 
Government Travel Regulations in the matter of subsistence are based 
upon the provisions of the Subsistence Act of 1926, 44 Stat. 689, as 
amended by section 207 of the act of June 30, 1932, 47 Stat. 405, which 
authorize per diem in lieu of subsistence to officers and employees only 
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“while traveling on official business and away from their designated 
posts of duty.” Obviously, that provision of the Subsistence Act of 
1926, as amended, would not be for application to individuals coming 
within the purview of section 5 of the statute [act of August 2, 1946, 
P. L. 600, 60 Stat. 808] quoted in your submission, which statute ex- 
pressly authorizes per diem in lieu of subsistence while at the place 
of employment. In other words, the provision contained in said 
section 5 of the statute for per diem in lieu of subsistence in accordance 
with the Standardized Government Travel Regulations under the Sub- 
sistence Act of 1926, as amended, requires compliance with the travel 
regulations only to the extent that said regulations are not inconsistent 
with the express provisions of section 5 of the act, Public Law 600, 
quoted in your letter. Where an inconsistency arises between the two 
the regulations must yield to the statute. Accordingly, your Depart- 
ment would be authorized to pay per diem in lieu of subsistence to 
consultants employed intermittently while at their “place of such em- 
ployment”—otherwise commonly known as official station—provided 
they are away from their homes or regular places of business during 
such employment. Of course, per diem would not be payable should 
in any case the place of employment coincide with the employee’s home 


or regular place of business. See 24 Comp. Gen. 860, and cases therein 
cited. 












(B-62974) 








SUNDAYS AND HOLIDAYS—COMPENSATION IN TEMPORARY POSITION 
FOR HOLIDAY WITHIN LUMP-SUM LEAVE PAYMENT PERIOD UPON 
SEPARATION FROM PRIOR PERMANENT POSITION 









Even though Thanksgiving Day, 1946, had been included in the period used as a 
measure to compute an employee’s lump-sum payment under the act of Decem- 
ber 21, 1944, for accrued leave upon separation from a permanent position, 
the employee may be paid compensation for such holiday in connection with 
a subsequent employment in a temporary position to which appointed prior 
to the holiday without being required to refund any part of the lump sum. 


Comptroller General Warren to C. Stephen Duvall, Jr., Department of Labor, 
February 5, 1947: 


Reference is made to your letter of January 7, 1947, as follows: 


There is attached pay roll voucher number 54 in the amount of $22.71 covering 
a proposed payment to Mr. Jacob Seidenberg, Enforcement Attorney in the Phila- 
delphia Office for Thanksgiving Day, November 28, 1946. 

Mr. Seidenberg resigned from the Wage Stabilization Board November 18, 1946 
from a war service appointment, and was paid a lump sum for his annual leave 
in accordance with the Lane Law of December 21, 1944. Subsequently, Mr. 
Seidenberg was reemployed on a temporary appointment (90 days) dated Novem- 
ber 22, 1946. Since Mr. Seidenberg was appointed on a temporary basis, he is 
not required to make a refund for the lump sum payment which was made and 
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which included Thanksgiving Day. This is in line with Decision B-60657 dated 
October 24, 1946 [26 Comp. Gen. 259] in the third paragraph. 

Since Mr. Seidenberg is presently employed on a per annum basis, he would 
properly be due pay for Thanksgiving Day, if it were not for the fact that he had 
already been paid lump sum for leave on that day. This would appear to me to 
be a dual payment for Thanksgiving Day for which Mr. Seidenberg did not per- 
form any services. 

There is no precedent known to this office, and it is requested that you take the 
matter under consideration and advise us. 


The act of December 21, 1944, 58 Stat. 845, specifically provides 
that lump-sum payments authorized therein shall not be regarded as 
salary or compensation except for purposes of taxation. Also, it is 
provided in the said act that the amount due an employee as a lump- 
sum payment for his accrued and accumulated annual leave “shall equal 
the compensation that such employee would have received had he re- 
mained in the service until the expiration of the period of such annual 
or vacation leave.” In view of such provisions it clearly appears that 
the period covered by a lump-sum payment is used merely as a measure 
for computing the amount thereof and such payments may not be 
regarded as compensation for any purposes except taxation. In that 
connection see 24 Comp. Gen. 526; id. 511. 

From the facts recited in your letter it appears that the employee 
involved properly received a lump-sum payment and properly was 
not required to refund any part thereof upon his reemployment in a 
temporary position. Therefore, as the lump-sum payment received by 


him may not be regarded as compensation for Thanksgiving Day (or 
any other day falling within the period covered thereby) he now is 
entitled to compensation for that day under his present appointment. 
Accordingly, the submitted voucher, if otherwise correct, may be cer- 
tified for payment. 

The voucher and supporting schedules are returned herewith. 


(B-63244) 


CONTRACTS—OFFER AND ACCEPTANCE—ACCEPTANCE DIFFERING 
FROM OFFER 


Where a contracting officer, in accepting a bid for furnishing laundry services 
during the fiscal year 1947 at a stipulated unit price “Plus O. P. A. permitted 
increase,” inserted, without the bidder’s assent, the then permitted increase 
of 16 percent, whereas the bid contemplated a stipulated unit price plus any 
existing authorized increase as well as any additional increase that subse- 
quently might be authorized by the Office of Price Administration, such 
change—being material—constituted a rejection by the Government and a 
counterproposal, and, therefore, the purported agreement should be set aside 
and the services for the remainder of the fiscal year readvertised. 
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Comptroller General Warren to the Postmaster General, February 5, 1947: 
I have your letter of January 23, 1947, as follows: 


Reference is made to the attached file relative to a bid received from the New 
Orleans Laundry, Inc. for laundering towels on a consolidated basis during the 
fiscal year 1947 for the Federal Post Office buildings at New Orleans, Louisiana, 
and approval given the Postmaster for acceptance. 

It will be observed from the file that at the time the bid was opened in the 
office of the Postmaster it bore a statement “Plus O. P. A. permitted increase” 
without any definite amount of increase stated thereon. The Postmaster secured 
from the local office of the Office of Price Administration before submitting the 
bid to this Department for approval, the amount of permitted increase at the 
time of submission of the bid which was 16 percent and placed this information 
on the bid. As there was no evidence on the proposal to indicate that the bid 
had been altered, it was approved for acceptance; it being the only bid received. 
Had the proposal been forwarded in the original form as submitted by the bidder, 
it would have been rejected as being an indefinite or qualified bid. 

On June 11 last the Postmaster requested an increase in his allowance due to an 
additional 8 percent being authorized by the Office of Price Administration. He 
was advised on June 18 that the increase was not applicable and could not be 
paid. On August 21 the Postmaster transmitted a letter from the bidder concern- 
ing this increase, also Postmaster’s copy of the approved bid. This Bureau on 
August 27 requested of the General Accounting Office a photostatic copy of the 
approved bid. A letter of October 2 stated that the bid was not in the file of that 
Office. On October 4 this Department addressed the General Accounting Office 
giving the T No. 41 and date of the journal, April 11, 1946, as additional in- 
formation to assist in locating the bid. A letter from that Office dated October 
31, 1946, stated that the bid was not received with the journal. This was due 
to the fact that it was returned to the Postmaster, who was instructed to forward 
it to the General Accounting Office with the original signed copy of the allowance 
and first voucher form 1526-P. On October 24, 1946, he was asked to forward the 
bid, if in his file, to this Department for examination, which was done as shown by 
the Postmaster’s letter of October 28, 1946. Please note from the Postmaster’s 
letter of October 28, 1946, he states that the “Plus 16 percent permitted O. P. A. 
increase” was inserted by his Office and not by the bidder. 

Due to the fact that the Postmaster erroneously inserted this information on 
the face of the proposal of which the Department had no knowledge at the time 
of approval, it will be appreciated if you will advise, in view of the Postmaster’s 
statement that the bidder was never notified in writing of the acceptance of his 
bid, whether this approved acceptance may be canceled and new bids called 
for; also the necessary steps to be taken to make settlement of the bills ren- 
dered by the New Orleans Laundry, Inc., which bear the additional 8 percent in- 
crease which was authorized by the Office of Price Administration subsequent 
to the approval of the bid. Your prompt attention, with the return of the at- 
tached papers, will be appreciated. 


By including in its bid the words “Plus O. P. A. permitted increase,” 
New Orleans Laundries, Inc., clearly indicated that payment for serv- 
ices to be performed under the contract was to be at the stipulated 
unit price, plus any existing authorized increase as well as any addi- 
tional increase which subsequently might be authorized by the Office of 
Price Administration. It appears, however, that the bid was accepted 
on the basis of the then existing permitted increase of 16 percent and 
a provision to that effect was placed in the bid by the Postmaster con- 
cerned. Admittedly, this change in the proposal was not brought to 
the attention of the corporation. 

In order that there may be a meeting of the minds—which is essen- 
tial to the formation of a contract—the acceptance of the offer must 
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be substantially as made. In other words, there must be no material 
variance between the acceptance and the offer. /selin v. United States, 
971 U. S. 186; Beer v. Mackin, 145 U. S. 629; Shipman v. District of 
Columbia, 119 U. S. 148; Richardson v. Greensboro Warehouse & 
Storage Company, 223 N. C. 344, 26 S. E. 2d 897. Accordingly, and 
since there is no record of any action on the part of the corporation 
from which it might be inferred that it assented to the change made 
in its bid, such change—being a material one—constituted a rejection 
by the Government of the offer and a counterproposal. Phoeniaw Iron 
and Steel Company v. Wilkoff Company, 253 F. 165; Baird v. Pratt, 
148 F. 825. 

In view of the authorities cited above, and in specific answer to the 
question presented in your letter, you are advised that the purported 
agreement with New Orleans Laundries, Inc., should be set aside and 
the needs of the Department for the remainder of the fiscal year 1947 
should be readvertised. Since, however, there exists an implied obli- 
gation on the part of your Department to pay for the services which al- 
ready have been performed, payment therefor should be made on a 
quantum meruit baisis—that is, what the services reasonably are 
worth—but, in no event should any payment exceed the applicable 
maximum price established by the Office of Price Administration for 
such services as were rendered prior to the removal of price controls 
with respect thereto. 

A reference to this decision should be made on the vouchers covering 
payment for the laundry services furnished by the corporation. 

The papers are returned herewith. 


(B-61716) 
PAY—NAVAL RESERVE AVIATION OFFICERS’ LUMP-SUM PAYMENTS 


A Naval Reserve aviation officer who had not actually been promoted from sea- 
man, second class, V-5, USNR, to aviation cadet until after September 3, 1942, 
although commanding officers had been directed to make such promotions 
upon enactment of the Naval Aviation Cadet Act of August 4, 1942, may not 
be regarded as having been promoted prior to September 4, 1942, so as to be 
entitled to the lump-sum payment authorized by section 12 of said act, the 
pertinent provisions of which were suspended by Executive Order No. 9268 
as to officers transferred to the grade of aviation cadet more than 30 days 
after the approval of the act. 


Actios aaa General McFarland to the Secretary of the Navy, February 


There has been considered your letter of November 1, 1946, request- 
ing decision whether lump-sum payments legally may be made in the 
specific case of Lieutenant (jg) Herbert D. Collyer (A3), USNR, and 
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in the case of other individuals who were enlisted as second class sea- 
men, V-5, USNR, for primary flight training prior to August 4, 1942, 
but who were not transferred to the enlisted grade of aviation cadet, 
while on inactive duty, prior to September 4, 1942, under the conditions 
stated in the enclosed letter from the Chief of Naval Personnel. Said 
enclosed letter is as follows: 


Refs: (a) BuPers ltr Pers 367c MD QR5 (529) of 21 July 1942. 
(b) BuPers dispatch 070649 of 7 Aug. 1942. 
Encls: (A) Copy of reference (a). 
(B) Copy of reference (b). 
(OC) Ltr from Lt. (jg) Herbert D. Collyer (A3) USNR dated 26 July 1946. 

1. Prior to the enactment of the Naval Aviation Cadet Act of 1942, all candi- 
dates for flight training in the Naval Reserve, upon being accepted for such 
training, were enlisted as seamen second class, V-5, USNR. After completion of 
a preliminary course of flight training, the enlisted status of qualified men was 
terminated by appointments as aviation cadets, USNR, made by the Secretary of 
the Navy. Section 2 of the Act of 4 August 1942 established the special enlisted 
grade of aviation cadet, thereby eliminating the necessity for individual appoint- 
ments to that status, and permitted the decentralization of many administrative 
functions previously performed by the Bureau of Naval Personnel in connection 
with the aviation training program. 

2. Immediately following enactment of Public Law 698, 77th Congress, this 
Bureau, on 7 August 1942, by dispatch, directed the commanding officers of all 
naval activities having cognizance of seamen second class, V-5 USNR, to transfer 
such personnel to the rating of aviation cadet, V-5 USNR. Copies of the forego- 
ing dispatch and the letter to which it refers are attached as enclosures (A) 
and (B). 

3. Section 12 of the Naval Aviation Cadet Act of 1942 provides that the pay- 
ment of the lump sum of $500 for each complete year of continuous commissioned 
active service in the case of officers commissioned pursuant thereto may be sus- 
pended during war or national emergency when the President shall so direct, as 
to officers who were originally enlisted in the grade of aviation cadet or trans- 
ferred to that enlisted grade more than thirty days after the approval of the Act. 
Executive Order 9268, which accomplished the foregoing suspension is quoted @s 
follows: 

“By virtue of the authority vested in me by the Naval Aviation Cadet Act of 
1942, approved August 4, 1942 (Public Law 698—T77th Congress), the provisions 
of section 12 of said act, except those of the first proviso thereof, are hereby 
suspended during the present war as to all officers who were formerly enlisted in 
the grade of aviation cadet or transferred to that enlisted grade subsequent to 
September 3, 1942. 

“FRANKLIN D. ROOSEVELT.” 

Due to lack of training facilities, certain men enlisted as seamen second class, 
V-5, USNR, for aviation training were continued in an inactive status until such 
time as adequate training facilities became available to call them to active duty 
for integration into the aviation training program. The records of such men, 
in an inactive status, were maintained at the various Naval Aviation Cadet Se- 
lection Boards, the senior members of which were responsible for carrying out 
the directives of the Bureau of Naval Personnel with respect to such men, in- 
cluding changes in rating and issuance of orders to active duty. The purpose 
of issuing the dispatch of 7 August 1942 was to insure that addressees would im- 
mediately upon receipt thereof take the necessary action to transfer to the grade 
of aviation cadet all seamen second class, V-5, USNR, under their command, ir- 
respective of duty status, in order not to deprive such individuals of entitlement 
to the lump-sum payment under the laws in effect at time of enlistment for avia- 
tion training. The hearings on the bill enacted as the Naval Aviation Cadet 
Act of 1942 show that it was the intent “to continue the lump-sum payment to 
those already in the service, up to 30 days after the passage of this act.” (Hear- 
ing No. 269 on H. R. 7364, held before the Committee on Naval Affairs, House of 
Representatives, on 20 July 1942.) This, of course, could only be accomplished 
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by transferring seamen second class, V-5, USNR, who were enrolled for flight 
training, to the enlisted grade of aviation cadet prior to 4 September 1942. 

5. It has come to the attention of the Chief of Naval Personnel that certain 
commanding officers having custody of records of individuals enlisted as seamen 
second class, V—5, USNR, who were in an inactive status on 7 August 1942, inad- 
vertently failed to make the necessary entry regarding change in rating as re- 
quired by reference (b) until after 3 September 1942. Delay in taking the re- 
quired administrative action has resulted in depriving the personnel affected of 
payment of lump sum upon release from active duty, even though they met all 
other statutory requirements for payment. There is forwarded herewith as a 
case in point a letter from Lt. (jg) Herbert David Collyer (A3), USNR, (In- 
active), 504 Fifth Street, Wilmette, Illinois, dated 26 July 1946, who enlisted as a 
seaman second class, V-5, USNR, on 29 June 1942. The page nine entry in his 
enlisted service record shows that the Naval Aviation Cadet Selection Board, 
Chicago, Illinois, transferred Collyer to the grade of aviation cadet, V-5, USNR, 
on 9 September 1942, citing as authority the above-mentioned dispatch of 7 
August 1942. Herbert David Collyer should have been transferred to the en- 
listed grade of aviation cadet immediately upon receipt of the Bureau’s dispatch 
of 7 August 1942 by his commanding officer. However, the required entry on 
page nine of his service record was made subsequent to 3 September 1942. On 
the basis of certain rulings of the Comptroller General relating to the effective 
date of a change in rating for pay purposes, the Bureau of Supplies and Accounts 
has heretofore withheld authorization for payment of the lump sum to Lt. (jg) 
Collyer and other officers similarly situated. The records of this Bureau show 
that Herbert David Collyer accepted appointment as ensign, A-V (N), USNR, on 
10 July 1943. On 1 March 1945, in accordance with Bureau of Naval Personnel 
Circular Letter No. 298-44 dated 28 September 1944, the classification of Lt. (jg) 
Collyer was changed to Al, the classification established by the foregoing letter 
for all Naval Reserve officers (former aviation cadets) commissioned pursuant to 
the Naval Aviation Cadet Act of 1942. The continuous active duty status of Lt. 
(jg) Collyer was terminated on 24 January 1946, the date of expiration of terminal 
leave. 

6. In view of the intent of the Bureau of Naval Personnel, as directed in its 
dispatch of 7 August 1942, that all seamen second class, V-5, USNR, whether on 
active or inactive duty, be transferred to the grade of aviation cadet, and the 
doubt that exists in applying the provisions for payment in the cases of seamen 
second class, V-—5, USNR, who, through administrative failure of their com- 
mgnding officers, were not so transferred prior to 4 September 1942, it is recom- 
mended that the specific case of Lt. (jg) Herbert David Collyer, (A3), USNR, be 
presented to the Comptroller General for a decision as to whether he is entitled 
to the lump-sum payment. If it is held that Lt. (jg) Collyer and other persons 
similarly affected are entitled to the lump sum, such ruling would be applied in 
adjusting the accounts only of those individuals who initially enlisted as seamen 
second class, V-5, USNR, prior to 7 August 1942, but whose rating was not changed 
to that of aviation cadet, for the reason stated herein, prior to 4 September 1942, 
primarily by reason of the fact that they were in an inactive status. 


The letter of July 21, 1942, referred to by the Chief of Naval Per- 
sonnel, is, in pertinent part, as follows: 


From: The Chief of Naval Personnel. 

To: Senior Members, All Naval Aviation Cadet Selection Boards; 
Commanding Officers, All Naval Reserve Aviation Bases; 
Commanding Officers, All Naval Aviation Pre-Flight Schools; 
Commandant, Naval Air Station, Jacksonville, Florida; 
Commandant, Naval Air Station, Pensacola, Florida; 
Commandant, Naval Air Station, Corpus Christi, Texas; 
Commanding Officer, Naval Air Station, Lakehurst, New Jersey ; 
Commanding Officer, Naval Air Station, Miami, Florida, 

Subject: Proposed changes in status of aviation cadets; pending legislation; 


changes in administration and handling of Class V-5, U. S. Naval 
Reserve. 


* . s * . > 
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1. For information and advance planning purposes, addressees are advised 
that there is pending in Congress legislation which will affect the administration 
of aviation cadets and enlisted men of Class V-5, U. S. Naval Reservec. The 
enactment of such legislation will permit decentralization of many adminis- 
trative functions now being performed by the Bureau of Naval Personnel. 

2. Upon enactment of the pending legislation, aviation cadets will no longer 
be appointed by the Secretary of the Navy, but will be carried in an enlisted 
status in Class V-5, U. S. Naval Reserve. The grade of aviation cadet, Class 
V-5, U. S. Naval Reserve will be a special enlisted grade created specifically to 
provide a suitable status for student pilots undergoing flight training leading to 
designation as naval aviator and commission as ensign, A-V (N), U. S. Naval 
Reserve or second lieutenant (NAVC), Marine Corps Reserve. For all practical 
purposes the status of aviation cadet will continue as heretofore in that it is the 
intention that they should be berthed and messed separately from other enlisted 
men insofar as practicable, and otherwise administered as a special enlisted 
group undergoing training leading to commissioned officer status. 

3. Under provisions of the pending legislation, aviation cadets who are now 
serving in an appointive status will continue to serve under their appointments 
until commissioned or discharged. 

4. Upon notification by this bureau of the enactment of the pending legisla- 
tion, addressees will be directed to transfer all seamen, second class, V-5, U. S. 
Naval Reserve, to the rating of aviation cadet, Class V-5, U. S. Naval Reserve, 
by appropriate entry on page nine of the enlisted service record, a copy of which 
will be forwarded to the Bureau of Naval Personnel. In the event that Naval 
Aviation Cadet Selection Boards have issued orders to active duty to seamen, 
second class, V-5, U. S. Naval Reserve, such orders will not be changed, but the 
seamen, second class, V-5, U. S. Naval Reserve will be transferred to the 
rating of aviation cadet, Class V-5, U. S. Naval Reserve, upon reporting for 
active duty. Thereafter, Naval Aviation Cadet Selection Boards will order men 
of Class V-5 to duty as aviation cadets. 

5. Seamen, second class, V-5, U. S. Naval Reserve, then awaiting call to active 
duty, should be notified by appropriate letter of the change of rating. Naval 
Aviation Cadet Selection Boards will subsequently, enlist applicants as aviation 
cadets, Class V-5, U. S. Naval Reserve, instead of as seamen, second class. 

6. General administrative instructions concerning seamen, second class, V-5, 
U. 8. Naval Reserve, shall be applicable to aviation cadets, Class V-5, U. S. 
Naval Reserve, immediately upon receipt of appropriate directives from the 
Bureau of Naval Personnel concerning the change of status. 


10. It is the intention that addressees will be notified by dispatch when the 
pending legislation is enacted into law. At that time, the provisions of this 
letter shall be put into effect. 


The dispatch of August 7, 1942, also referred to by the Chief of 
Naval Personnel, is as follows: 


BUPERS SR MBRS ALL NAVAVCAD SE- 

Released by L. E. Denfeld, Capt, USN LECTION BOARDS; CO ALL RE- 

August 7, 1942 SAVBASES; CO ALL USN PRE- 
FLIGHT SCHOOLS; COMDT NAVY- 
AIRSTA PENSACOLA FLO, JACK- 
SONVILLE FLO, CORPUS CHRISTI 
TEX; CO NAVAIRSTA LAKEHURST 
NJ, MIAMI FLO 

INFO: ALL DIRECTORS NAVOF PRO- 
CUREMENT 


REFER BUPERS LTR PERS THREE SIX THREF FIVE CAST MAKE DOG 
QUEEN ROGER FIVE PAREN FIVE TWO NINE PAREN DATED JULY 
TWENTY ONE NINETEEN FORTY TWO X NAVAL AVIATION CADET ACT 
OF NINETEEN FORTY TWO APPROVED BY PRESIDENT ON AUG FOUR 
NINETEEN FORTY TWO X TRANSFER ALL SEAMEN SECOND CLASS 
VICTOR FIVE NAVAL RESERVB TO RATING OF AVIATION CADET VIC- 
TOR FIVE AND CARRY OUT INSTRUCIONS CONTAINED IN PARAGRAPH 
TEN OF ABOVE REFERENCED LTR 
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Section 12 of the act of August 4, 1942, 56 Stat. 738, provides: 


When officers commissioned pursuant to this act or to the Naval Aviation 
Reserve Act of 1939 (53 Stat. 819) are released from active duty that has been 
continuous for one or more years, they, or in the event of the death of such 
officers after continuous active duty for one or more years, the beneficiaries 
specially designated in the manner prescribed by the Secretary of the Navy, shall 
be paid a lump sum of $500 for each complete year of continuous commissioned 
active service, and in the event of their death not the result of their own mis- 
conduct, or if released from active duty otherwise than upon their own request 
or as a result of disciplinary action, this lump sum payment shall be prorated 
for fractional parts of each year of such service: Provided, That the lump sum 
payments authorized herein shall accrue for not more than seven years and shall 
be in addition to any pay, allowance, compensation, or benefits which they may 
otherwise be entitled to receive: Provided further, That the provisions of this 
section, except those of the first proviso hereof, may be suspended during war 
or national emergency when the President shall so direct, as to all officers who 
were formerly enlisted in the grade of aviation cadet or transferred to that en- 
listed grade more than thirty days after the date of approval of this Act. 

It appears to have been the intent of the Bureau of Naval Per- 
sonnel that, upon approval of the act of August 4, 1942, certain desig- 
nated officers would transfer all men then holding the rating of sea- 
man, second class, V-5, USNR, whether on active or on inactive duty. 
to the grade of aviation cadet. However, the above-mentioned letter 
and dispatch did not accomplish a change in designation or promotion 
in the case of any particular individuals but, instead, it was con- 
templated that promotions from the rating of seaman, second class 
(at $54 per month), to the rating of aviation cadet (at $75 per month) 
would be made by the subordinate officers to whom the said letter and 
dispatch were addressed. The rule is well established that, in the 
absence of a statute so providing, a promotion can have no retro- 
active effect. See Du Bose v. United States, 65 C. Cls. 142; A-22700, 
May 8, 1928 ; B-60277, January 10, 1947, 26 Comp. Gen. 475. Compare 
Collins v. United States, 15 C. Cls. 22; Young v. United States, 19 id. 
145; 17 Comp. Dec. 452; 25 Comp. Gen. 512. Accordingly, it must be 
held that Lieutenant Collyer did not become an aviation cadet until 
his transfer to that rating by such subordinate officer on September 
9, 1942. Hence it follows that by virtue of the second proviso to 
section 12 of the act of August 4, 1942, swpra, and the Executive Order 
No. 9268, dated Nov. 9, 1942, issued pursuant thereto, Lieutenant 
Collyer is excluded from the benefits otherwise provided by said 
section and, therefore, the question presented is answered in the 


negative. 


(B-62446) 


COMPENSATION—WITHIN-GRADE ADVANCEMENTS—SERVICE CREDIT 
FOR MILITARY DUTY 


Where the positions of employees on military furlough were, on the basis of 
increased duties or responsibilities some of which attached to the positions 
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grades—as distinguished from being reallocated (25 Comp. Gen. 419) or 
allocated on the basis of increased duties or responsibilities all of which 
attached prior to military service (25 Comp. Gen. 882)—the resulting 
increases in compensation, upon reemployment of the employees in such 
higher grades after military service, have the effect of eliminating all 
military service from consideration for within-grade salary-advancement 
purposes under section 402 of the Federal Employees Pay Act of 1945 (26 
Comp. Gen. 100). 


Comptroller General Warren to the President, United States Civil Service 
Commission, February 10, 1947: 


There has been considered your letter of December 5, 1946, as 
follows: 


We have your decisions Nos. B-53153 dated November 26, 1945, and B-57699 
dated June 18, 1946, and August 8, 1946, which deal with the granting of periodic 
pay increases on positions which are reallocated in absentia. As a result of 
our interpretation of your decision of November 26, 1945, we restored eight em- 
Ployees to duty after military furlough and allowed them benefit of pay increases 
accrued on positions which were reallocated in absentia. The facts in these cases 
are as follows: 


Case No. 1 


In Case No. 1, the employee entered military furlough effective May 6, 1942, 
from the position of Assistant Clerk, CAF-3, $1,680. This position was reallo- 
cated to Assistant Chief in Charge, CAF-5, effective December 16, 1944, and, upon 
return of this employee from military furlough on January 7, 1946, he was re- 
stored to this position and allowed benefit of one periodic pay increase. It is 
not known exactly to what extent the responsibilities had increased at the time 
the incumbent left the position to enter military furlough; however, in view of 
the period of time between the date the employee left the position and the date 
of reallocation, it may be assumed that the additional responsibilities had not 
been attached to the position when the employee entered military furlough. 
This employee is still serving in the grade CAF-5 position at $2,770.20, the second 
step of the grade, and is indebted for the net amount of $71.48 through October 
19, 1946. 


Case No. 2 


In Case No. 2, the employee entered military furlough effective November 12, 
1942, from the position of Under Clerk, CAF-1, $1,260. All employees serving in 
Under Clerk positions in this particular division were put on a rotating or mobile 
basis on August 24, 1944, and the positions were reallocated to CAF-2 on that 
date. Upon return of this employee from military furlough effective January 14, 
1946, he was restored to one of these positions and allowed benefit of one periodic 
pay increase accruing from the date of reallocation. This employee is still 
serving in the grade CAF-2 position at $2,020.00, the second step of the grade, 
and is indebted for the net amount of $38.60 through October 19, 1946. 


Case No. 3 


In Case No. 3, the employee entered military furlough effective October 14, 
1941, from the position of Junior Clerk, CAF-2, $1,440. A survey was made of 
the positions in the particular Unit in which this employee served and two grade 
levels were established on August 14, 1944; namely CAF-2 Clerk and CAF-3 
Clerk. Although it cannot be substantiated by records now available in the 
personnel office, both the employee and his supervisors contend that a statement 
of duties prepared by this employee before he entered military service was the 
basis upon which reallocation of this position was requested and subsequently 
received. This employee was restored to duty on January 2, 1946, to the position 
of Special Searcher, CAF-3 and allowed benefit of one periodic pay increase on 
the basis that the position had been reallocated in absentia. Since he was 
promoted to a higher grade on March 13, 1946, he is indebted for the net amount 
of $10.11 through October 19, 1946. 


after the former incumbents entered military service, allocated to higher ; 
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OasE No. 4 


In Case No. 4, the employee entered military furlough effective April 28, 1944, 
from the position of Assistant Supervisor and Photographer, CAF-4, $1,860. 
This position was reallocated to Assistant Unit Head, CAF-5, effective October 31, 
1944, and, upon return from military furlough on January 7, 1946, he was 
restored to this position and allowed benefit of one periodic pay increase. Like 
the position in Case No. 1, it is not known exactly to what extent the respon- 
sibilities had increased when the employee entered military service. This 
employee is still serving in the grade CAF-5 position at $2,770.20, the second 
step of the grade, and is indebted for the net amount of $87.49 through October 19, 
1946. 

Case No. 5 


In Case No. 5, we have four employees who left the position of Representative 
Civil Service Commission (Administrative Aide), CAF-6 to enter military 
furlough. Effective January 10, 1944, several months after these employees 
entered military service, the grade CAF-6 positions were reallocated to Recruit- 
ing Representative, CAF-7, and when these employees returned from military 
furlough they were restored to the grade CAF-7 position and allowed benefit 
of one periodic pay increase. These employees are still serving in the grade 
CAF-7 position and are indebted for the difference in salary between the minimum 
and the second step of the grade CAF -7 since the dates of their restoration to 
duty, which was during Deeember 1945. 

In view of your decisions of June 18 and August 8, 1946, which state specifically 
that the additional duties and responsibilities which warranted reallocation must 
be attached to a position prior to entrance into military furlough before periodic 
pay increases can date from the date of reallocation and in view of the fact that 
it cannot, in these cases, be definitely established that additional responsibilities 
did attach to these positions at the time the employees entered military service, 
it is realized that our interpretation of the decision of November 26, 1945, was 
perhaps in error and the above employees should have been restored at the mini- 
mum of the grade. However, the policy of this agency has been to the maximum 
extent possible to provide returning veterans with all benefits they would have 
received had they not entered military service; a large number of veterans re- 
stored to duty in this agency have been restored to positions reallocated during 
their military service, but which, clearly, were positions to which they had a 
legal claim. The vast majority of these employees feel that they were, in effect, 
penalized for military service since their salary, after restoration to duty, is 
lower than that of fellow-employees who were on the job when the positions were 
reallocated. 

Since action on the five cases cited above was taken in good faith and in accord- 
ance with Commission policy, it is respectfully requested that these cases be 
approved as exceptions and the employees not be required to make refund for 
overpayment of salary. 


In the decision of November 26, 1945, B-53153, 25 Comp. Gen. 419, 
referred to in your letter, supra, it was held (quoting the first two para- 
graphs of the syllabus) as follows: 


Under section 5 of Executive Order No. 8882, issued pursuant to the within- 
grade salary advancement statute of August 1, 1941, relating to the automatic 
promotion rights of “Any employee of the Federal Government” on military fur- 
lough, an employee was entitled, upon restoration to a civilian position after 
military duty, to the benefits of the reallocation of the position he occupied when 
he entered the miiltary service as well as to any automatic promotions which 
would have been due had he remained in civilian service. 21 Comp. Gen. 1007, 
amplified. 

Where a field service position of an employe on military furlough has been re- 
allocated, in absentia, resulting in an “equivalent increase in compensation” 
within the meaning of the act of August 1, 1941, the waiting period for a with- 
in-grade promotion under said act began to run from the effective date of such 
—— rather than from the date the employee was restored to his civilian 
position. 
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The basis for the personnel action taken with respect to the posi- 
tions considered in that decision was expressly set forth in the letter 
from the Secretary of Agriculture as follows: 


It was recognized by the Civil Service Commission and the Department that 
generally these positions were not properly allocated. Although funds were 
available under some appropriations, other appropriations were so fully encum- 
bered as to render it impossible to reallocate all positions then in substandard 
grades without additional funds, which were made available for the first time in 
the Agricultural Appropriation Act for the fiscal year 1945, approved June 28, 
1944. 


Chapter P2-4, Federal Personnel Manual, containing, inter alia, 
definitions of certain terms and phrases as used in connection with the 
classification of positions under the Classification Act of 1923, 42 Stat. 
1488, as amended, contains the following definition: 

Reallocation.—A change in the allocation of a position which has not changed 
materially in its duties and responsibilities since it was last allocated. A change 


of allocation based on a change of duties or responsibilities—commonly called a 
“reallocation”—should be termed an “allocation.” 


The above-quoted definition of the term, “reallocation”, and the dis- 
tinction there made between that term and the term, “allocation”, ap- 
pear to be matters long since settled by the Civil Service Commission. 
Hence, it will be seen that the personnel actions considered in the said 
decision of November 26, 1945, involved the reallocation of the par- 
ticular positions concerned in the strict sense of that term as defined by 


the Civil Service Commission. Consequently, it is not understood 
upon what basis the holding in that decision might be viewed as author- 
ity for the subsequent action taken by the Civil Service Commission in 
the cases set out in your letter,.supra, each of which appears to involve, 
at least to some degree, a change in duties or responsibilities of the 
involved positions so as to constitute the personnel action taken with 
respect thereto an “allocation” rather than a “reallocation” under the 
above-quoted definitions. 

The conclusion reached in the decision of June 18, 1946, B-57699, 
25 Comp. Gen. 882, also referred to in your letter, constitutes an ex- 
tension of the rule stated in the said decision of November 26, 1945, 
respecting pure “reallocations” to those cases of “allocations” wherein 
the changed duties or responsibilities which necessitated the change in 
grade of the position had attached to the position prior to the incum- 
bent’s entry into the armed forces. That conclusion was nothing more 
than a recognition of the fact that, under such circumstances, the 
actual position held by the employee at the time of his entrance into 
the armed forces—with the same responsibilities and duties as he 
had been required to discharge—had been placed in a different Classi- 
fication Act grade, and, therefore, he should not lose the benefit of the 
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change in grade by reason of the fact that he was in the military 
service at the time the personnel action to effect such change in grade 
was taken. Moreover, such conclusion is in consonance with the provi- 
sions of the Selective Training and Service Act of 1940, 54 Stat. 885, 
890, as amended, requiring that employees entitled to the benefits of 
that act who leave a position in the employ of the United States Gov- 
ernment “shall be restored to such position or to a position of like 
seniority, status, and pay.” 

The same considerations giving rise to the holding in the decision 
of June 18, 1946, supra, are not present in those cases wherein, because 
of increased duties or responsibilities attaching to a position after the 
incumbent enters the armed forces or because of a gradual increase in 
duties—some of which attached before entry in the armed forces and 
others after that date—allocation of the position to a different grade 
is required. In neither of such instances may it fairly be said that the 
changed allocation represents the proper allocation of the position 
actually occupied upon the date of entry into the service. On the 
contrary, in the first circumstance, the duties giving rise to the per- 
sonnel action never had been discharged by the returning employee 
and, in the second circumstance, only a portion of such duties had been 
performed prior to military service and which, of itself, might not 
have been sufficient to warrant the change in grade. In that connec- 
tion, it was held in the third decision referred to in your letter, namely, 


that of August 8, 1946, B-57699, 26 Comp. Gen. 100 (quoting the 
syllabus), as follows: 


Where the position of an employee on military furlough was allocated to a 
higher grade on the basis of increased responsibilities attaching before and after 
entering military service, the allocation action must be regarded as creating 
an entirely new position rather than as constituting a reallocation, and, upon 
restoration of the employee after military service to the position as so allocated, 
the resulting increase in compensation—more than the equivalent of the within- 
grade advancements which would have accrued during military service—has the 
effect of eliminating all military service from consideration for within-grade 
advancement purposes under section 402 of the Federal Employees Pay Act of 
1945 [59 Stat. 299]. 25 Comp. Gen. 882, amplified. 

From the information furnished with respect to the particular cases 
mentioned in your letter, it appears that, in each case, some of the 
duties or responsibilities forming the basis for the change in grade 
attached to the position after the former incumbent entered the mili- 
tary service. At least, it does not appear capable of ascertainment by 
your Commission that aii of such increased duties attached prior to 
the entry of the employee into the military service. Accordingly, if 
such be the case, it would appear that the determination as to the 


compensation properly payable to the involved employees upon their 
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restoration to civilian duty is governed by the said decision of August 
8, 1946, and, therefore, you are advised that the necessary action should 
be taken by your Commission to effect collection of any amounts which 
are shown to have been erroneously paid to the employees involved. 


(B-62557) 


CERTIFYING OFFICERS’ LIABILITY—ERRONEOUS LUMP-SUM LEAVE 
PAYMENTS 


Generally, a certifying officer is responsible for any losses resulting from his 
erroneous certification of facts on a Government voucher, and he must 
assume responsibility for the correctness of the statements and computations 
of his subordinates unless it can be shown that neither he nor his subordi- 
nates, in the exercise of reasonable care and diligence, could have known 
the true facts; that is, a certifying officer may not escape liability for losses 
resulting from his improper certification merely by stating that he was not 
in a position to ascertain of his personal knowledge that each item was 
correctly stated. 

It igs the responsibility of a certifying officer, in certifying a lump-sum leave 
payment under section 1 of the act of December 21, 1944, as for a separation 
from service, to ascertain that the purported separation is in fact an actual 
separation from service of one or more work days rather than merely a 
resignation or discharge and reemployment in another agency resulting in 
a transfer from one agency to another under the same leave system on account 
of which such lump-sum payment is not authorized. 

Where, due to facts and circumstances which reasonably could not have been 
ascertained by him prior to payment, a certifying officer certifies a lump- 
sum leave payment under section 1 of the act of December 21, 1944, as for 
a separation from service, without. knowledge of the employee’s reempvloy- 
ment in Federal service under the same leave system without a break in serv- 
ice, constituting a transfer on account of which such lump-sum payment is 
not authorized rather than a separation from service, such facts and circum- 
stances would be for consideration in relieving the certifying officer of 
liability for the resulting overpayment. 

Responsibility for collection of an erroneous lump-sum leave payment made to 
an employee under section 1 of the act of December 21, 1944, as for a sep- 
aration from service when, in fact, he transferred to another agency under 
the same leave system, does not attach to the certifying officer of the agency 
to which transferred; and collection from the employee is not a ‘matter in 
which the General Accounting Office primarily is concerned but is for con- 
sideration by the responsible certifying officer in the agency from which the 
employee transferred, who is to be looked to and held responsible under his 
bond for any resulting loss. 


Comptroller General Warren to the Secretary of the Navy, February 11, 1947: 

There has been considered your letter of December 13, 1946, ref- 
erence JAG: II: RT: eo, forwarding a letter dated November 7, 1946, 
from the Chief, Tabulating Services Division, Administrative Office, 
Executive Office of the Secretary of the Navy, and requesting decision 
upon certain questions presented therein respecting the responsibility 
of certifying officers in connection with lump-sum annual leave pay- 
ments which may be certified by them under the provisions of the act 
of December 21, 1944, 58 Stat. 845. 
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The said letter of November 7, 1946,-from the Chief, Tabulating 
Services Division, reads as follows: 


1. An opinion is requested as to the liability of a certifying officer in making 
lump sum payments in accordance with Public Law 525 where no break in serv- 
ice exists. 

2. In 24 Comp Gen 5382 it stated: 

“A transfer between positions under the same leave system, as distinguished 
from a separation and reappointment after one or more days, is not a separa- 
tion from the service * * *,” 

“* * * if any employee actually is separated for one or more days 
prior to reappointment in another position under the same leave system, a lump 
sum leave payment is required * * *.” 

3. It is rather specific that no lump sum payment should be made in the case 
of a transfer or where there is no break in service. This however does not cover 
the situation where an employee resigns or is separated by reduction in force 
and is reemployed the following work day by another agency, under the same 
leave system, without making his intentions known to the releasing agency. The 
employee is under ng obligation to tell the releasing agency what his future 
plans may be, consequently he would be paid for his accrued leave at the time 
of separation in accordance with existing laws. These circumstances present the 
following questions: 

A. Is it the responsibility of the certifying officer of the releasing agency to 
ascertain whether or not the employee is going to be reemployed in the federal 
service before he makes final payment? 

B. Is it the responsibility of the certifying officer of the releasing agency to 
collect the lump sum paid for leave or is it the responsibility of the receiving 
agency to collect this amount? 

4. If the first question is answered in the affirmative and it becomes neces- 
sary for a certifying officer to investigate each separation, a delay in making 
lump sum payments will result and probably defeat the primary purpose of 
Public Law 525. 


As a general rule, it may be stated that a certifying officer is respon- 
sible for any losses resulting from his erroneous certification of facts 
on a Government voucher, and he must assume responsibility for the 
correctness of the statements and computations of his subordinates 
unless it can be shown that neither he nor his subordinates, in the exer- 
cise of reasonable care and diligence, could have known the true facts. 
That is to say, a certifying officer may not escape liability for losses 
resulting from his improper certification merely by stating that he 
was not in a position to ascertain of his personal knowledge that each 
item on the pay roll was correctly stated. See 20 Comp. Gen. 182; 
21 id. 766. Also, see the provisions of the act of December 29, 1941, 
55 Stat. 875, as amended, fixing the responsibilities of disbursing and 
certifying officers. 

Section 1 of the said act of December 21, 1944, provides: 

That whenever any civilian officer or employee of the Federal Government or 
the government of the District of Columbia is separated from the service or 
elects to be paid compensation for leave in accordance with the Act of August 1, 
1941, as amended by the Act of April 7, 1942, or section 4 of the Act of June 23, 
1943, he shall be paid compensation in a lump sum for all accumulated and 
current accrued annual or vacation leave to which he is entitled under existing 
law. Such lump-sum payment shall equal the compensation that such employee 


would have received had he remained in the service until the expiration of the 
period of such annual or vacation leave: Provided, That if such employee is 
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reemployed in the Federal service or in or under the government of the District 
of Columbia under the same leave system prior to the expiration of the period 
covered by such leave payment, he shall refund to the employing agency an 
amount equal to the compensation covering the period between the date of 
reemployment and the expiration of such leave period, and the amount of leave 
represented by such refund shall be credited to him in the employing agency. 
In the case of reemployment in the Federal service the sum so refunded shall be 
covered into the Treasury as “Miscellaneous Receipts”, and in case of reemploy- 
ment in or under the government of the District of Columbia the sum so refunded 
shall be covered into the Treasury to the credit of the District of Columbia: 
Provided further, That the lump-sum payment herein authorized shall not be 
regarded, except for purposes of taxation, as salary or compensation and shall 
not be subject to retirement deductions. 

As disclosed by the portions of the decision of January 17, 1945, 
24 Comp. Gen. 532, quoted in the letter of November 7, 1946, supra, 
it consistently has been held that the phrase “separated from the 
service” as used in section 1 of the lump-sum leate payment act of 
1944 contemplates an actual separation from the service of one or more 
work days, and does not include situations where there is a resignation 
or discharge from one agency of the Government and reemployment 
in another such agency on the following workday. Also, see 24 Comp. 
Gen. 768. Consequently, it is the responsibility of the certifying officer 
to ascertain whether the purported separation is, in fact, a separation 
from the service within the meaning of section 1, supra, or merely a 
transfer from one agency to another under the same leave system which 
could form no basis for the payment of a lump sum under the pro- 
visions of the said 1944 statute. Of course, if there should arise a 
case in which, due to facts or circumstances which reasonably could 
not have been ascertained by the certifying officer prior to payment, 
the voucher covering the lump-sum leave payment was certified for 
payment without knowledge of the reemployment of the employee in 
the Federal service under the same leave system without a break in 
service of one or more work days, that would be a matter properly 
for consideration in determining whether the certifying officer should 
be relieved of liability for the resulting erroneous payment. 

With respect to the question concerning the responsibility for the 
collection of erroneous payments under the circumstances mentioned, 
it is clear that, in such instances, no responsibility would attach to the 
certifying officer of the agency to which the employee transferred 
inasmuch as he in nowise was connected with such payment. More- 
over, so far as concerns the United States, it is entitled to look to the 
certifying officer and to hold him responsible under his bond for any 
losses resulting from his erroneous certification of facts. Conse- 
quently, the collection of such erroneous payments from the involved 
employee is not a matter in which the General Accounting Office 
primarily is concerned but is for the consideration of the certifying 
officer responsible therefor. 
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(B-63062) . 


MILEAGE—TRAVEL BY PRIVATELY OWNED AUTOMOBILE—COMMON 
CARRIER COST COMPARISON 


While, under section 12 (a) (1) of the Standardized Government Travel Regu- 
lations, as revised, an administrative determination that travel by pri- 
vately owned automobile on a mileage basis is more economical to the United 
States no longer is necessary, such travel may be authorized administratively 
at a specified mileage rate, subject to the condition that the amount allowed 
may not exceed the cost of travel by common carrier; and such an author- 
ization is to be construed as an administrative determination under said 
regulations that that mode of travel is “more advantageous” to the Govern- 
ment, up to but not exceeding common carrier cost, which determination 
ordinarily will not be questioned by this office. 

Under a travel order authorizing travel by privately owned automobile on a 
mileage basis to and from a point served by bus and rail, provided the cost 
does not exceed that for travel by common carrier, mileage may not be paid 
in an amount exceeding the cost of first-class round-trip rail fare (including 
Pullman fare) between the points involved, and it is immaterial that the 
travel order was issued without knowledge of the provisions of section 
12 (a) (1) of the Standardized Government Travel Regulations, as revised, 
requiring a determination that travel by privately owned automobile on a 
mileage basis is “more advantageous,” only, and not a separate determination 
as to economy. 


Comptroller General Warren to W. F. Blakely, War Assets Administration, 
February 11, 1947: 


Reference is made to your letter of January 13, 1947, file reference 
RTU: FAC—E: JDM: mpn, as follows: 


The attached SF-1012, “Voucher for Per Diem” * * * representing a claim 
by Lawrence M. Baxter, Salesman, War Assets Administration, Tulsa, Oklahoma, 
has been presented to this office for certification and payment. 

Prior to the issuance of Bureau of the Budget Circular A-7, dated September 
5, 1946, and its receipt in this office on December 23, 1946, the travel section had 
allowed common carrier rates only, on vouchers similar to the instant case, 

It is to be expected that the interpretations placed upon Circular A-7, will be 
varied and controversial on the question of mileage. In the light of past decisions 
16: 620, 15: 153, and 13: 387, disregarding the element of economy, the advantage 
would appear questionable. 

The attached Voucher reflects point to point travel serviced by rail and 
motor bus and it does not appear to warrant certification, since such action would 
constitute a complete reversal of mileage policy. 

First Class rail fare between Tulsa and Ft. Sill is $10.30 for the round-trip, 
and Motor Bus fare for the same journey is $6.75. If either mode of transporta- 
tion is chosen, the per diem claim is equal to that required by private automobile 
travel. 

Your assistance is requested since the travel as performed does not appear to 
fall within the meaning or intent of “advantage”, as stipulated in Budget Cir- 
cular A-7. 


By travel order dated December 13, 1946, the employee was directed 
to perform travel from his official station, Tulsa, Oklahoma, to Fort 
Sill, Oklahoma, and return, “To assist with sale of Special Offering 
TUL-12 at Ft. Sill, Oklahoma, Sales Location.” The said order 
authorized travel by common carrier or, as alternate, by privately 
owned automobile on a mileage basis “provided the cost does not ex- 


ceed cost of travel by common carrier” or “provided travel by common 
7544964839 
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carrier is impracticable (impracticability must be shown on state- 
ments supporting claims for automobile mileage).” Pursuant to the 
terms thereof, the employee elected to travel by privately owned auto- 
mobile, departing from Tulsa, Oklahoma, at 2:30 p. m. on December 
15, 1946, and returning to that city at 10 p. m. on December 18, 1946. 
The submitted voucher covers the employee’s request for payment in 
connection with said travel in the sum of $44.60, consisting of mileage 
(472 miles at 5 cents per mile or $23.60) plus per diem in lieu of sub- 
sistence for 314 days at $6 per day ($21), as authorized by his travel 
orders. 

In decision of December 29, 1936, A-82196, 16 Comp. Gen. 620, cited 
in your letter, it was held that where the use of an employee’s auto- 
mobile covers travel only from his official headquarters to another 
point and return for which transportation by common carrier could 
have been utilized more advantageously from the Government’s 
standpoint at a reduced cost, appropriated funds are not available for 
payment of mileage in an amount in excess of the cost to the Govern- 
ment by the usual public means of transportation. 

The act of February 14, 1931 (5 U. S. C. 73a), as amended by 


section 3 of Public Law 600, approved August 2, 1946, 60 Stat. 807, 
provides, in part: 


Civilian officers or employees or others rendering service to the Government 
shall, under regulations prescribed by the President, and unless otherwise pro- 
vided in the appropriation concerned or other law, and whenever such mode of 
transportation is authorized or approved as more advantageous to the Govern- 
ment, be paid in lieu of actual expenses of transportation not to exceed 2 cents 
per mile for the use of privately owned motorcycles or 5 cents per mile for the use 
of privately owned automobiles or airplanes when engaged in necessary trav el on 
official trips from their designated posts of duty or places of service * * 


Paragraph 12 (a) (1) of the Standardized Government Travel 
Regulations, as amended by Bureau of the Budget Circular No. A-7, 
Revised, dated September 5, 1946, and retroactively effective as of 
August 2, 1946, provides in part : 


12 (a). Mileage basis. 

(1). Unless otherwise provided in the appropriation concerned or other law, 
civilian officers or employees or others rendering service to the Government, re- 
gardless of subsistence status and hours of travel, shall be paid mileage in lieu of 
actual expenses of transportation for the use of privately owned motorcycles, 
automobiles or airplanes on official business whenever such mode of transporta- 
tion is authorized (or subsequently approved) as more advantageous to the 
Government. In determining whether such transportation is more advantageous 
to the Government, consideration will be given to the advantages resulting from 
the more expeditious transaction of the public business as well as other advan- 
tages and/or disadvantages to the United States in the particular case. Mileage 
at not to exceed 2¢ per mile for the use of privately owned motorcycles or 5¢ per 
mile for the use of privately owned automobiles and airplanes shall be paid for 
necessary travel on official trips from designated posts of duty or places of service. 
In such cases the mileage rates as authorized or approved shall be paid from 
whatever point included within his headquarters the employee or other person 
rendering service to the Government begins his journey. * * 
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Under the amended law and revised regulations promulgated pur- 
suant thereto, it is required that travel by privately owned automo- 
bile be authorized or approved as more advantageous to the Govern- 
ment, but it is no longer necessary that a separate determination be 
made that such mode of travel is more economical to the United States. 
However, notwithstanding the above-quoted law and regulations, it 
is within the authority of the administrative office to authorize travel 
at a specified mileage rate, subject to the condition that the amount 
allowed may not exceed the cost of travel by common carrier. Such 
an order is to be construed as a determination by the administrative 
office that that mode of travel is more advantageous to the Govern- 
ment up to, but not exceeding, the cost of travel by common carrier 
between the points involved, and the determination ordinarily will 
not be questioned by this office. See 17 Comp. Gen. 307, 308, 309. 

Accordingly, as reimbursement under the travel order here involved 
is limited by its specific terms to the cost of travel by common carrier— 
in the absence of a showing as to impracticability of travel by com- 
mon carrier—no sum may be paid to the traveler in excess thereof, and 
it is immaterial in that connection that the travel order was issued 
without knowledge of the existence of the revised regulations. 

In the light of the above, and as there is no showing as to the im- 
practicability of travel by common carrier, the submitted voucher 
may not be certified for payment in excess of the cost of first-class 
round-trip rail fare (including Pullman fare) for travel between 
Tulsa, Oklahoma, and Fort Sill, Oklahoma, plus per diem as claimed. 

The voucher and supporting papers are returned herewith. 


(B-63132) 


TRANSPORTATION—HOUSEHOLD EFFECTS—BETWEEN DATES OF 


EXPIRATION OF PRIOR REGULATIONS AND PROMULGATION OF 
NEW 


Although the Executive transportation-of-household-effects regulations promul- 
gated November 25, 1946, retroactive to November 1, pursuant to section 1 
of the act of August 2, 1946, provided for commuted payments to employees 
for transportation of household effects and for non-use of Government bills 
of lading, payment may be made to a carrier for transporting an employee’s 
effects on a Government bill of lading—as permitted by Executive regulations 
under the act of October 10, 1940, repealed effective November 1 by the 1946 
act—between November 1 and November 25, where the current regulations 
have been complied with in other respects and the amount claimed does 
not exceed that otherwise reimbursable under such regulations. 


ee General Warren to B. Connor, Department of Agriculture, February 


Reference is made to your letter of January 15, 1947, as follows: 


There is submitted herewith for advice, voucher of the O. K. Transfer and 
Storage Company, Gulfport, Miss., covering charges under Government bill of 
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lading A-1522899 for the transfer Nov. 12, 1946 of the household goods, weighing 
2,260. pounds [2,600 pounds], of Robert W. Holdsworth, an employee of this 
Bureau, from Gulfport, Miss. to Macon, Ga., in the amount of $128.30. There is 
also enclosed copy of Authorization No. 726 issued to Mr. Holdsworth Nov. 5, 1946. 

In accordance with the provision of executive order 9805 dated Noy. 25, 1946, 
pursuant to authority vested in Act of Aug. 2, 1946, Public 600, 79th Congress, 
the shipment should not have been made on Government bill of lading but rather 
the transaction should have been negotiated by the employee himself and reim- 
bursement to cover the expense claimed by the employee. The regulations of 
the Department covering the above executive order have not yet been issued. 
However, the amount of the enclosed voucher is considerably less than the 
amount allowed by the executive order. There will not be any additional 
expense for the movement of the household goods other than that shown on the 
enclosed voucher, 


Under the circumstances, will you kindly let me have your advice as to whether 
the enclosed voucher may be paid for the amount submitted. Kindly return 
the voucher with attached papers with your reply. 

Section 6 of Executive Order 8588, dated November 7, 1940, as 
amended by Executive Order 9122, dated April 6, 1942 (promulgated 
pursuant to the act of October 10, 1940, 54 Stat. 1105), prescribing 
regulations covering the transportation of household effects of civilian 
officers and employees of the Government, provided, in pertinent part, 
as follows: 


Section 6. Use of Government Bill of Lading or Purchase Order. Shipment 
shall be made on Government bill of lading or purchase order whenever possible ; 
otherwise reimbursement shall be made to the employee for transportation ex- 


penses actually and necessarily incurred within the limitations prescribed by 
these regulations. * * * 


Section 1 of the act of August 2, 1946, Public Law 600, 60 Stat. 806, 
provides, among other things, for the issuance of new regulations 
covering such expenses; and section 2 thereof, 60 Stat. 807, repeals, 
among others, the act of October 10, 1940, supra. Section 20 of the 
same act, 60 Stat. 812, specifically states that those sections, to wit, 
sections 1 and 2, shall become effective as of November 1, 1946. The 
current regulations appear in Executive Order 9805, dated November 
25, 1946, and by Title V thereof are made effective as of November 
1, 1946, in conformity with the above-mentioned statutory provision. 
Section 12 of said order provides that in lieu of the payment of actual 
expenses incurred in connection with the transportation of an em- 
ployee’s household effects within the continental United States, re- 
imbursement shall be made to the employee on a commutated basis 
at the rates fixed in Schedule A of the regulations, and that “Govern- 
ment bills of lading shall not be used.” Section 14 of the order re- 
quires the employee to submit the original bill of lading of the com- 
mon carrier used, or a certified copy thereof, unless no bill of lading 
is required. In that event, other evidence showing point of origin, 
destination, and weight of shipment must be submitted. 

It is evident from the above-referred-to provisions of the applicable 
laws and regulations that the shipment of household effects in the 
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instant case, having been authorized subsequent to November 1, 1946, 
should not have been made on a Government bill of lading. There is, 
however, a mitigating circumstance involved, to wit, the fact that the 
effects were authorized to be shipped and actually were shipped prior 
to the promulgation of the current regulations governing such ship- 
ments. In that connection, it is apparent that the Congress post- 
poned the effective date of sections 1 and 2 of the act of August 2, 
1946, supra, in order to allow time for the preparation of the necessary 
regulations governing the items contained therein—the provisions 
of said sections of the statute not being self-executing. Actually, the 
anticipated period of time necessary for the preparation and issuance 
of the new regulations (approximately three months) appears to have 
been insufficient, as evidenced by the fact that they were not issued 
until November 25, 1946, or twenty-five days subsequent to the effective 
date of the statutory provisions authorizing their promulgation. 
Under such circumstances, and as section 1 of the act of August 2, 
1946, specifically provides that the expenditures involved shall be 
paid “under such regulations as the President may prescribe,” which 
regulations had not been prescribed as of the date of approval by 
a proper administrative official of the order for the transportation of 
the employee’s household effects, this office does not consider itself 
required to object to the payment of the submitted voucher. Compare 
20 Comp. Gen. 479, involving a similar problem under the act of 
October 10, 1940, supra. It is for noting that the conclusion reached 
herein is predicated, also, upon the premise that the current regulations 
have been complied with in other respects, as well as the reported fact 
that the amount claimed is not in excess of that which would have been 
allowed the employee had he paid the carrier and requested reimburse- 
ment in accordance with the provisions of Executive Order 9805, and 
that there will be no additional expense for movement of the house- 
hold effects other than that shown on the submitted voucher. 

Accordingly, the voucher, which (together with supporting papers) 
is returned herewith, may be certified for payment, if otherwise 
correct. 


(B-63340) 


REPAIRS AND IMPROVEMENTS—RESTORATION OF PREMISES 
OCCUPIED ON RENT-FREE BASIS 


Upon the surrender of premises occupied by local Selective Service boards rent 
free and without formal agreements or leases in State, county, municipal or 
privately owned buildings, the Selective Service System may make necessary 
repairs incident to damages caused by the acts or negligence of Government 
employees or agents, so as to restore the premises to the same condition 
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existing at the beginning of the tenancy ; however, there is no authority to 

make repairs incident to reasonable and ordinary wear and tear. 

In accordance with the general rule that, in the absence of specific statutory 
authority to the contrary, one agency may not charge for the use, deprecia- 
tion or damage of real or personal property loaned to another agency, the 
Selective Service System may not, upon surrender of quarters assigned to 
local Selective Service boards in Federal buildings under the administrative 
control of another agency, make repairs to such quarters in order to restore 
them to the same general conditions existing at the time of assignment 
thereto. 

Where the agreements under which premises were furnished to local Selective 
Service boards rent free provide for notice of demand for restoration upon 
vacating the premises, the Government’s obligation to make repairs or to 
restore would depend upon the terms of the agreements, and substantial 
compliance therewith would constitute a condition precedent to the right of 
recovery for any damages for which the Government otherwise might be 
liable; however, generally, in the absence of such notice requirements, the 
premises may be restored or repaired or payments made in lieu thereof 
where notice of demand, written or oral, is given within a reasonable time 
after notice of termination. 

Generally, restoration at Government expense of premises formerly occupied by 
local Selective Service boards rent free would not be precluded by failure 
of the owners to give notice of demand for restoration prior to termination 
of the occupancy, if notice were given within a reasonable time after the 
premises were vacated and if the failure to give notice in the meantime did 
not affect the merits of the claim for restoration or operate to the prejudice 
of the United States. 

The restoration of premises occupied by local Selective Service boards rent free, 

upon termination, of the occupancy, is not to be considered as “repairs, 

improvements, or alterations” within the meaning of section 322 of the 

Economy Act, so that the percentage restriction therein as to the amount 

that may be expended for repairs, etc., is not applicable. 


a General Warren to the Director, Selective Service System, February 


I have your letter of January 28, 1947 (your file 9-60a-1), as fol- 
lows: 


On April 4, 1942, in opinion B-24133, 21 Comp. Gen. 906, you advised this office 
as follows: 

1. The limitations of section 322 of the Economy Act of June 30, 1982, as 

amended, are applicable to premises occupied rent free or at a nominal rental 
where the amount proposed to be expended for such alterations, improvements, 
and repairs, plus the nominal rent, exceeds $2,000. 
_ 2. In determining the maximum amounts that may be expended for alterations, 
improvements, and repairs to premises occupied rent free, or at a nominal rental, 
it is not necessary in all cases to compute such amounts by taking one-fourth of 
15 percentum of the fair market value of the premises occupied. Since the cost 
of the alterations, improvements, and repairs in such a case is to be regarded 
as rent, the total amount thereof plus any nominal rent must not exceed 15 per- 
centum of the fair market value of the premises unless such total cost plus the 
nominal rent does not exceed $2,000. 

The above opinion involves the basic assumption that the premises to be altered, 
improved or repaired would continue to be occupied for government purposes. 
At the present time, due to a recent grouping of Selective Service local boards, 
some of the quarters previously occupied by field offices of this Agency have al- 
ready been surrendered, and we have received requests to redecorate those 
premises which have been occupied rent free. To date, claims so received have 
been refused on the grounds that section 10 of the Selective Training and Service 
Act of 1940, as amended, authorizes no assumption of liability by the Federal 
Government in accepting the use of premises, equipment or services voluntarily 
donated to the Selective Service System, and claimants have been advised to 
file their claims with your office. 


‘ 
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In order that we may take efficient administrative action on future claims of 
this nature, and in order to define the extent of our legal authority to obligate 
federal funds, we request your opinion on the following questions. 

1. Does the Selective Service System have legal authority to approve the ex- 
penditure of federal funds for the restoration of premises to the same condition 
as that existing when they were first occupied by field offices of the Selective 
Service System, damages by the elements or by circumstances over which the 
Government has no control, excepted, where such premises were obtained for 
Federal use, rent free and without formal agreement or lease, 

(a) when such restoration would involve only the necessary repairs incident 
to damages to the premises arising from the actor negligence of the government’s 
agents or employees, and 

(b) when such restoration would involve the necessary repairs incident to 
damages arising from reasonable and ordinary wear and tear of the premises, 
such as repainting, redecorating, etc.? This entire question contemplates that 
the sole purpose of the restoration is to return the premises to the owner thereof 
in the same general condition as that at the time of entry, with occupancy by 
the Government already terminated or surrender considered within the imme- 
diate future. 

2. If it is your opinion that the approval of expenditure of federal funds for 
such restoration of premises by the Selective Service System is authorized, 
would it be material to your determination whether the rent-free quarters were 
located in Federal, State, county, municipal or privately owned buildings? 

3. If the proposed restoration expenditures are authorized, would the owner 
of the building, whether Federal, State, county, municipal or private, be re- 
quired to request such restoration orally or in writing at any particular time 
prior to surrender of the premises by the Government? 

4. As to those premises which have already been returned to the owner, would 
the requirement of such notice, if not made prior to surrender by the Govern- 
ment, preclude restoration at federal expense? 

5. If it is your opinion that any of the proposed restoration would be author- 
ized, would the expenditure of federal funds for such restoration be governed 
by the limitations of section 322 of the Economy Act of June 30, 1932, as amended? 

In view of current consolidation of some of the field offices of the Selective 
Service System, and the existing expiration date of the Selective Training and 
Service Act of 1940, as amended, we will doubtless be confronted with many re- 
quests for restoration based upon the situations presented herein. If you find 
it possible to expedite your opinion to us, we shall be most appreciative. 


Subsection 5 of section 10 (a) of the Selective Training and Service 
Act of 1940, 54 Stat. 894, provides that the President is authorized— 
* * * to obtain by purchase, loan, or gift such equipment and supplies for 


the Selective Service System as he may deem necessary to carry out the pro- 
visions of this Act, with or without advertising or formal contract. * * * 


There is nothing in the act or in the Selective Service regulations 
prohibiting the restoration or repair of premises obtained for use of 
the Selective Service System rent free and without formal lease upon 
the Government’s surrender of such premises to the owners. 

The well-established general rule is that, in the absence of a specific 
agreement to be so liable, a tenant is not liable for damage to or dete- 
rioration of the leased property resulting from ordinary wear and tear 
in the use of the property for the purpose for which it was leased. 
36 C. J. 196; 64 L. R. A. 653, note; 1 Comp. Gen. 134; 16 zd. 92; 18 id. 
8. Also, it has been held, that in the absence of a specific provision to 
the contrary, there is in every lease an implied obligation on the tenant 
to surrender the leased property at the end of his tenancy in as good 
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condition as at the beginning of the tenancy, except for reasonable and 
ordinary wear and tear and damages by the elements or by circum- 
stances over which the tenant had no control. Mount Manresa v. 
United States, 70 C. Cls. 144; Burdick Tire and Rubber Company v. 
Heylmann, 138 N. E. 777, 779; 25 Comp. Gen. 349; see also United 
States v. Bostwick, 94 U. S. 53; 7 Comp. Gen. 243; 23 id. 477. Such 
obligation arises out of the relationship of landlord and tenant and, 
therefore, would appear to exist even though the occupancy be rent. 
free and without formal contract. 

Accordingly, question 1 (a) is answered in the affirmative and 1 (b) 

‘is answered in the negative. 

Question 2 is answered in the negative except in the case of quarters 
located in Federal buildings. In connection with Government-owned 
property under the administrative control of another department it isa 
rule of long standing that where one department loans real or personal 
property to another department, it is not entitled to charge for its use 
or depreciation, or to have lost property replaced on damaged property 
repaired by the borrowing department upon its return to the loaning 
establishment. 10 Comp. Gen. 288; 25 id. 322. Hence in the absence 
of specific statutory authority for reimbursement for the loss or dam- 
age to such property, the loss must remain where it falls, that is, upon 
the agency controlling the property or equipment. 

With respect to question No. 3, if the agreement under which the 
property was let to the Selective Service System provided for notice 
the Government’s obligation to make repairs or to restore necessarily 
would be dependent upon the terms of the agreement in that respect 
and substantial compliance with such requirement would constitute a 
condition precedent to the right of recovery for any damages for 
which the Government might otherwise have been liable. 6 Comp. 
Gen. 533; B-13127, February 17, 1941; B-23723, March 7, 1942; 
B-60485, October 3 and December 18, 1946. But, where the agreement 
contains no requirement for notice a categorical answer may not be 
made since there would be for consideration the circumstances of each 
particular case—including the timeliness of the notice—though, speak- 
ing generally, no reason appears why the property may not be restored 
or repaired or payment made in lieu thereof, if otherwise required, 
where either written or oral notice of demand therefor is given within 
a reasonable time after the owner’s receipt of the termination notice. 

Neither can a categorical answer be given with respect to question 
No. 4. However, as a general rule, if the notice of demand were given 
within a reasonable time after the premises were vacated and ‘if the 
failure to give notice in the meantime did not affect the merits of the 
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claim for restoration or operate to the prejudice of the United States, 
question No. 4 would be for answering in the negative. 

Question No. 5 is answered in the negative, it having been held that 
where it becomes necessary under a lease for the Government to re- 
store the premises, such restoration would not be considered “repairs, 
improvements, or alterations” within the meaning of section 322 of 
the Economy Act, 47 Stat. 412, and, therefore, the percentage re- 
strictions in said section would not apply. 20 Comp, Gen. 105. 


(B-63501) 


LEAVES OF ABSENCE—ANNUAL—TRANSFER FROM TEMPORARY TO 
PERMANENT POSITION 


The transfer of an employee who occupied a temporary position in one agency 
within the meaning of section 1.1 (c) of the Annual and Sick Leave Regula- 
tions to a permanent position in another agency is to be regarded as a 
transfer to a position under a different leave system (26 Comp. Gen. 259) 
within the purview of section 3 of the lump-sum leave payment statute of 
December 21, 1944, and, therefore, the annual leave which accrued in the 
temporary position may not be placed to the employee’s credit in the per- 
manent position. 


Comptroller General Warren to the National Housing Administrator, February 
11, 1947: 


I have your letter of February 4, 1947, as follows: 


A question has arisen as to whether we are authorized to transfer and credit 
the annual leave earned by an employee prior to his transfer to this agency. 
The doubt arises because of your decision B-60657, dated October 24, 1946, which 
held that an employee who transfers to a position under a “different leave 
system” in another agency must be paid a lump-sum payment for the leave earned 
prior to the transfer. 

On July 1, 1946, the employee was transferred from a permanent position in 
the War Relocation Authority (Department of the Interior) to the Office of the 
Secretary of the Department of the Interior. The position in the Office of the 
Secretary was of a different classification than the WRA position and the appoint- 
ment to the new position was specifically limited to three months. This appoint- 
ment was extended for a period of one month effective October 1, 1946. On 
October 27, 1946 (after your decision of October 24th, supra), the employee was 
transferred from the position in the Office of the Secretary to a permanent 
position in this agency. 

In your decision B-60657, supra, you held that an employee who transfers 
from a permanent to a temporary position must be paid a lump sum for leave 
earned in the permanent position because the employee is “regarded as trans- 
ferring to a position under a different leave system within the meaning of that 
phrase as used in section 3 of the lump-sum leave payment act of 1944 * * #*,” 
The question has arisen as to whether the transfer on October 27, 1946, from 
the temporary position in the Department of the Interior to the permanent posi- 
tion in this agency likewise involved a transfer to a position under a different 
leave system within the meaning of section 3 of the Act, precluding a transfer 
of the employee’s annual leave to this agency and requiring a lump-sum payment 
by the Department of the Interior. The lump-sum leave payment act is man- 
datory where it applies. 24 Comp. Gen. 511 (1945). 

The position of the Department of the Interior, as nearly as we can determine, 
is that the employee retained his “permanent” status when he transferred from 
WRA to the Office of the Secretary and that the limitation of his appointment 
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to three months (subsequently extended for an additional month) was an “admin- 
istrative” limitation only. During the period of his service in the Office of the 
Secretary the employee was, accordingly, credited with leave at the rate of one 
day per bi-weekly pay period (the “permanent” leave system rate). Therefore, 
the Department concludes, the transfer on October 27th to a permanent position 
in this agency was not a transfer to a position under a different leave system. 

The argument can be made, however, that the employee was a “temporary 
employee” in the Office of the Secretary, within the meaning of the leave laws 
and regulations. See Annual and Sick Leave Regulations. Sec. 1. The Civil 
Service Commission has informally indicated to us that this would be its view 
with respect to the period of employment from July 1 to October 27. If this is 
the case, it would appear that the employee should have been credited with 2% 
days annual leave per month, instead of one day per bi-weekly pay period, during 
that period (Sec, 2.1 of the Leave Regulations, and see 23 Comp. Gen. 904) and 
that the transfer to the permanent position in this agency was a transfer to a 
position under a “different leave system”, preventing a transfer of leave and 
requiring a lump sum payment. 

Attached hereto are copies of the transfer notices received by the employee. 

I should appreciate your ruling on this matter. If it is decided that the leave 
involved is properly transferable to this agency we shall of course be glad to 
conform to that decision. Would you please transmit a copy of your decision 
to the Department of the Interior? 


The copies of the transfer notices received by the employees from the 
Division of Personnel Supervision and Management, United States 
Department of the Interior, provide in pertinent part: 


To: Mr. Edwin E. Ferguson Date of Action 6-29-46. 
The Secretary of the Interior has approved the following action concerning 
your employment in the Department of the Interior. 


INTER-AGENCY TRANSFER 
Effective date: July 1, 1946. 


From— To— 
Position Solicitor Consultant. 
Grade and Salary P-8, $9,012.50 per annum. CAF-15, $10,000 _ per 
annum. 
Bureau War Relocation Author- Office of the Secretary. 


Branch Secretary’s Immediate 
Office. 

Headquarters Washington, D. C Washington, D. C. 

Department or Field Departmental Departmental. 


Under this appointment you retain your classified civil service status. 
Limited to 3 months. 
To: Mr. Edwin E. Ferguson, Date of Action 10-146 
Office of the Secretary 
The Secretary of the Interior has approved the following action concerning 
your employment in the Department of the Interior. 
EXTENSION OF APPOINTMENT—ONE MONTH 


Effective date: October 1, 1946. 

From— To— 
Position Consultant. 
Grade and Salary CAF-15, $10,000 per annum. 
Bureau Office of the Secretary. 

Secretary’s Immediate Office. 

Headquarters Washington, D. C. 
Department or Field Departmental. 


Your appointment is hereby extended for a period of one month, and leave 
without pay during this period is also approved. 
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To: Mr. Edwin B. Ferguson Date of Action 11-15-46 
Office of the Secretary, 
2912 Argyle Drive, Alexandria, Virginia. 


The Secretary of the Interior has approved the following action concerning your 
employment in the Department of the Interior. 


SEPARATION—TRANSFER 
Effective date: October 27, 1946. 


From— 
Position_____....__... Consultant 
CAF-15, $10,000 per annum 
Office of the Secretary 
Secretary’s Immediate 
O 


Headquarters Washington, D.C 
Departmental or Field. Departmental. 


To Federal Public Housing Authority. 


Under those notices there can be no doubt but that the employee 
oceupied a temporary position in the United States Department of the 
Interior within the meaning of the applicable leave laws and regu- 
lations at the time of his separation from that Department. In that 
connection, section 1.1 of the current leave regulations, applicable 
to this case, contains the following definition : 


(ec) “Temporary employees” are those appointed for definite periods of time 
not exceeding one year. 


It was held in decision of October 24, 1946, B-60657, 26 Comp. 
Gen. 259, quoting from the syllabus: 

On the basis that annual leave is granted to permanent and temporary employees 
according to separate systems, although the grant of leave to both classes of 
employees is provided for by the same statute, the appointment, reappointment 
or transfer of an employee from a permanent to a temporary position without 
break in service may be regarded as a transfer to a position under a “different 
leave system” within the meaning of section 3 of the act of December 21, 1944, 
entitling the employee to a lump-sum payment for the leave to his credit in the 
permanent position, computed as of the last day of service in such position. 
24 Comp. Gen. 726, overruled. 

Since it is stated that the employee transferred to a permanent po- 
sition in your agency, the transfer was from a temporary position 
to a permanent position and must be regarded as a transfer to a position 
under a different leave system within the meaning of section 3 of the 
act of December 21, 1944, 58 Stat. 846. Hence, annual leave earned 
prior to his transfer to your agency may not be placed to his credit in 
your agency. Your question is answered accordingly. 

As requested, a copy of this decision is being transmitted to the 
Secretary of the Interior. 





DECISIONS OF THE COMPTROLLER GENERAL 


(B-63048) 
UNITED STATES COMMISSIONERS’ FEES 


The act of August 1, 1946—effective September 1, 1946—amending the act of May 
28, 1896, to provide a new schedule of fees for United States commissioners, 
and imposing, by section 3 thereof, a limitation of $7,500 on the amount of 
compensation which may be received as a commissioner for any one calendar 
year (exclusive of additions under section 521 of the Federal Employees Pay 
Act of 1945, as amended), has no retroactive operation to require inclusion of 
fees earned prior to September 1, 1946, under the 1896 act as part of the 
$7,500 limitation. 

The provision of section 3 of the act of August 1, 1946—effective September 1, 
1946—imposing a limitation of $7,500 on the amount of compensation a United 
States commissioner may receive in that capacity “for any one calendar year” 
(exclusive of additions under section 521 of the Federal Employees Pay Act 
of 1945, as amended), is not to be applied to require payment of only a pro- 
rata proportion of $7,500 for the period September 1 through December 31, 
1946 ; instead, a commissioner may be paid earned fees up to $7,500 for such 
period. 

In the case of a United States commissioner appointed after January 1 of any 
calendar year, the provision of section 3 of the act of August 1, 1946, imposing 
a limitation of $7,500 on the amount of compensation a commissioner may 
receive in that capacity “for any one calendar year” (exclusive of additions 
under section 521 of the Federal Employees Pay Act of 1945, as amended), 
is not to be applied to require payment of only a prorata proportion of 
$7,500 for his period of service in that calendar year; instead, earned fees up 
to $7,500 may be paid for such period. 

In the settlement of the accounts of a United States commissioner also holding 
the position of deputy clerk of a United States district court, who may receive 
aggregate compensation not exceeding the rate of $3,000 per annum (28 
U. S. Code 569), computation of the aggregate compensation limitation 
should be made on a quarterly basis. 


Comptroller General Warren to the Director, Administrative Office of the 
United States Courts, February 12, 1947: 


Reference is made to your letter of January 15, 1947, as follows: 


Under Public Law 498, 79th Congress (2nd Session), approved July 10, 1946, 
fees of United States Commissioners are paid out of the Treasury upon approval 
of their accounts by the Director of the Administrative Office of the United States 
Courts. Such payment, however, is subject to final settlement of the accounts 
in the General Accounting Office. 

Public Law 582, 79th Congress (2nd Session), approved August 1, 1946, which 
became effective September 1, 1946, prescribes a new schedule of fees for United 
States Commissioners. 

Section 3 of Public Law 582 provides that, “No Commissioner may receive 
compensation for his services in that capacity in excess of $7,500 for any one 
calendar year (exclusive of additions under section 521 of the Federal Employees 
Pay Act of 1945 as amended by section 6 of the Federal Employees Pay Act of 
1946).” The question has arisen in the application of this section to accounts 
submitted by United States Commissioners for the period, September 1 through 
December 31, 1946, as to whether a Commissioner may earn up to the $7,500 
limitation of the basic fees contemplated by law as the maximum for a calendar 
year, or be held to a prorata proportion of the yearly limitation. Therefore, we 
submit for your consideration the following questions regarding the settlement 
of accounts submitted by United States Commissioners for fees earned under 
Public Law 582: 

1. Should the fees earned by a United States Commissioner during the calendar 
year 1946 prior to the effective date of Public Law 582 (September 1, 1946), be 
— as a part of the $7,500 limitation imposed in section 3 of Public Law 

? 


2. If not, and the $7,500 limitation is to be considered to take effect from 
September 1, 1946, may a Commissioner receive compensation up to the maximum 
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of $7,500 basic fees for the period from September 1, through December 31, 1946, 
or should he be held to a prorata share of 4 of $7, 500 for the last four months 
of the calendar year 1946? 

8. In the event a United States Commissioner is appointed subsequent to 
January ist of any calendar year, is he entitled to be paid up to the maximum 
limitation of $7,500 basic fees for hig period of service in that year, or should the 
maximum limitation ($7,500) be prorated on the basis of the length of service 
in the particular year? 

4. In the settlement of an account of a United States Commissioner who also 
holds the position of deputy clerk of a United States district court it is proposed 
that in computing the limitation of the aggregate compensation of $8,000 per 
annum under the statute (28 U. S. C. 569) such computation will be made on a 
quarterly basis when the commissioner’s account is submitted to this office. Is 
this correct? 

AS we are holding in abeyance the payment of several accounts of United States 
Commissioners your early consideration of these matters will be greatly 
appreciated. 


The referred-to Public Law 582 amended the act of May 28, 1896, 
28 U.S. C. 597, under which statute the fees earned by United States 
commissioners during the calendar year 1946 prior to September 1st, 
are payable. Since the 1896 law did not prescribe any limitation upon 
the aggregate amount of fees to be paid to commissioners, it is evident 
that inclusion of the fees earned prior to September 1, 1946, as part 
of the $7,500 limitation provided by section 3 of Public Law 582, 60 
Stat. 753, would result in fixing a limitation upon the amount of said 
fees, where none theretofore had existed, by retrospective application 
of the terms of said section 3. 

The general rule is that statutes are construed to apply prospectively 


and not retroactively unless a retroactive construction is required by 
express language or by necessary implication. See 16 Comp. Gen. 
1051 and cases there cited, including United States v. St. Louis, etc., 
Ry. Co., 270 U.S. 1. See, also, 20 Comp. Gen. 769, 771; 7 id. 266, and 
authorities there cited. With respect to the effect of an amendment of 
a statute it was said by the Supreme Court of the United States in 
Blair v. Chicago, 201 U. S. 400, 475, that: 


* * * The rule is correctly stated in Endlich on Statutes, section 294, as 
follows: “A statute which is amended is thereafter, and as to all acts subsequently 
done, to be construed as if the amendment had always been there, and the 
amendment itself so thoroughly becomes a part of the original statute, that it 
must be construed, in view of the original statute, as it stands after the 
amendments are introduced and the matters superseded by the amendments 
eliminated.” * * * 


In Lewis’ Sutherland Statutory Construction, paragraph 237, it 
is said with reference to the effective date of an amendment of statutes 
that: 

* * * the new parts or the changed portions are not to be taken to have 


been the law at any time prior to the passage of the amended act. The change 
takes effect prospectively according to the general rule. * * 
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And in Black on Interpretation of Laws, 584, it is said : 


An amendatory statute, like other legislative acts, takes effect only from its 
passage, and will not be construed as retroactive or as applying to prior facts 
or transactions, or to pending proceedings, unless a contrary intention is 
expressly stated or necessarily implied. 

There is no express provision contained in Public Law 582 making 
it retroactively effective, nor does an examination of the legislative 
history of the measure disclose any basis for implying a legislative 
intention to give it such effect. Therefore, and applying to the pres- 
ent matter the rule of statutory construction above referred to, it may 
be concluded that the limitation of $7,500 established by section 3 of 
Public Law 582, is referable only to the fees provided for in said act. 
Accordingly, your first question is answered in the negative. 

While there is a slight distinction in the factual situations upon 
which your second and third questions are predicated, it would appear 
that both questions present the same general problem, namely, where 
the period of service is less than a full calendar year, may a commis- 
sioner be paid earned fees up to the maximum amount of $7,500, or 
should he be paid a prorata proportion of said amount upon the 
basis of the length of service within the year? 

The provision of law here involved limits the amount of compensa- 
tion payable to a commissioner “for any one calendar year.” The term 
“calendar year” appearing in statutes consistently has been construed to 
mean the year from January Ist to December 31st, inclusive, and not a 
period of 12 months commencing on a fixed day of a designated month 
and terminating with the corresponding day and month in the next suc- 
ceeding year. United States v. Bussey, 51 F. Supp. 996; Application 
of Title Guarantee & Trust Co., 48 N. Y. S. 2d 374; Bell v. Mackey, 3 
S. E. 2d 816; Carroll v. Wright, 63 S. E. 260. 

Therefore, and since there is nothing in the instant act expressly 
or by reasonable implication prescribing a maximum rate of compensa- 
tion to be paid to commissioners (cf. the statutes involved in 20 Comp. 
Gen. 803 ; 23 id. 94), there is justified the view that payment of earned 
fees up to the maximum amount of $7,500 is authorized under the law 
where the entire period of service within a calendar year is less than 
12 months. 

In that connection, there would appear to be of particular relevance 
the decision of the Supreme Court in United States v. Dickson, 40 U.S. 
141. In that case the defendant Dickson was employed by the Gov- 
ernment as a receiver of public moneys under a statute which provided 
for the payment to him of compensation in the form of a commission 
of one percent on the moneys received but with the proviso that the 
amount thereof shall not exceed the sum of $2,500 “for any one vear.” 
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Dickson held office from November 22, 1833, until July 26, 1836, when 
he resigned. Dickson claimed, under the statute, the maximum com- 
mission of $2,500 for each year, including the fraction of the last year, 
viz., from November 22, 1835, to July 26, 1836. With respect to this 
lesser period, the Government urged that Dickson was entitled to only 
a portion of the commissions on the money received by him, limiting the 
same to the proportion of the year he was in office. The court rejected 
this contention and held that the receiver had a right to charge the 
whole yearly maximum of commissions for the fractional portion of 
the final year in which he served. 

The point involved in the foregoing decision is not distinguishable in 
any material respect from the matters under consideration here and, 
therefore, would appear to control the result to be reached. Accord- 
ingly, in answer to your second question, it may be held that a commis- 
sioner is entitled to receive fees up to the maximum of $7,500 for the 
period September 1 through December 31, 1946; and, so far as con- 
cerns your third question, you are advised that where a commissioner 
is appointed subsequent to January Ist of any calendar year he is en- 
titled to be paid his earned fees up to said maximum limitation for 
his period of service in that year. 

With respect to your fourth question, it will be noted from section 
21 (b), 60 Stat. 752, that fees are provided for therein, varying in 
amounts dependent upon the number of cases disposed of by a com- 


missioner “during the quarterly accounting period.” Therefore, it is 
required that the accounts of commissioners who also hold the position 
of deputy clerk of a United States district court be settled on a quar- 
terly basis. See, also, 23 Comp. Gen. 94, supra. Question 4 is an- 
swered in the affirmative. 


(B-63173) 
AWARDS—SUGGESTIONS—POSTAL EMPLOYEES 


Oash rewards may not be paid for suggestions of Postal Service employees 
adopted during the fiscal year 1946 prior to the act of December 3, 1945, 
authorizing the Postmaster General to pay rewards for suggestions, there 
being nothing in the act, either express or implied, which would warrant 
its retroactive application. 

The act of December 3, 1945, relating to cash rewards for suggestions of Post 
Office Department and Postal Service employees—although repealed by 
section 14 of the administrative expense statute of August 2, 1946, which 
provides for cash awards for suggestions of civilian employees generally— 
may be regarded as though it were continued by said section 14 with the 
modifications contained in such section, and, therefore, payment presently 
may be made of awards made in accordance with regulations of the Post- 
master General under the 1945 act on account of suggestions adopted on or 
after December 8, 1945, and prior to August 2, 1946. 
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Comptroller General Warren to the Postmaster General, February 14, 1947: 


There has been considered your letter of January 20, 1947, reference 
4, as follows: 


The Act of December 3, 1945 (Public Law 240; Seventy-ninth Congress, First 
Session) authorized the Postmaster General “under such rules and regulations 
as he may prescribe” to pay cash rewards for inventions, suggestions, or series 
of suggestions submitted by postal employees, “which will clearly effect a material 
economy or increase efficiency in the administration or operation of the Post 
Office Department or the Postal Service and which have been adopted for use.” 
This law was repealed by section 14 of Public Law 600, approved August 2, 1946. 

Various suggestions have been submitted by postal employees and adopted by 
the Post Office Department. However, cash awards have not been paid to such 
employees, although regulations with respect to the payment thereof were 
promulgated by the Postmaster General under Order No. 32480 of August 19, 1946, 
amending section 60% of the Postal Laws and Regulations of 10. The Post- 
master General’s order is published on page two of the Postal Bulletin of August 
22, 1946, copy herewith. 

In view of the fact that the Department did not complete payments of any 
awards under the provision of Public Law 240, supra, during the period it was 
effective, and in view of the provisions of section 14 of Public Law 600, supra, 
an early decision is requested as to whether the Post Office Department may: 

1. Pay awards for suggestions adopted during the fiscal year ending June 30, 
1946, if adopted before December 3, 1945, or if adopted after December 3, 1945. 

2. Pay awards for suggestions adopted during fiscal year ending June 30, 1947, 
if adopted before August 2, 1946. 


Public Law 240, approved December 3, 1945, 59 Stat. 591, provides: 


That the Postmaster General is authorized, under such rules and regulations 
as he may prescribe, to pay a cash reward for any invention, suggestion, or series 
of suggestions submitted by one or more employees of the Post Office Department 
or the Postal Service, which will clearly effect a material economy or increase 
efficiency in the administration or operation of the Post Office Department or the 
Postal Service, and which has been adopted for use. 

The total amount of rewards made under this Act in any one fiscal year shall 
not exceed $25,000 and the amount so paid for any one invention, suggestion, 
or series of suggestions shall not exceed $1,000. 

Rewards made under this Act shall be paid out of the appropriation for the 
postal activity primarily benefiting, or may be distributed among apprecpriations 
for postal activities benefiting, as the Postmaster General may determine. Pay- 
ments shall be in addition to the regular compensation of the empluyee receiving 
the reward. No employee shall be paid a reward under this Act until he has 
properly executed an agreement to the effect that the use by the United States 
of the invention, suggestion, or series of suggestions made by him shall not form 


the basis of a further claim of any nature upon the United States by him, his 
heirs, or assigns. 


Section 14 of Public Law 600, approved August 2, 1946, 60 Stat. 809, 
provides : 


“Sec. 14. The head of each department is authorized, under such rules and 
regulations as the President may prescribe, to pay cash awards to civilian officers 
and employees (or to their estates) who make meritorious suggestions which 
will result in improvement or economy in the operations of his department and 
which have been adopted for use and to incur necessary expenses for the honorary 
recognition of exceptional or meritorious service: Provided, That no award shall 
be paid to any officer or employee for any suggestion which represents a part of 
the normal requirements of the duties of his position. With the exception of the 
War and Navy Deparments, the amount of any one award shall not exceed $1,000 
and the total of cash awards paid during any fiscal year in any department shall 
not exceed $25,000. Payments may be made from the appropriation for the 
activity primarily benefiting or may be distributed among appropriations for 
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activities benefiting as the head of the department determines. A cash award 
shall be in addition to the regular compensation of the recipient and the accept- 
ance of such cash award shall constitute an agreement that the use by the United 
States of the suggestion for which the award is made shall not form the basis 
of a further claim of any nature upon the United States by him, his heirs or assigns. 

All other Acts or parts of Acts in conflict with the provisions of this section are 
hereby repealed. 


As a general rule statutes apply only to future cases unless other- 
wise expressly stated or it appears by necessary implication that a ret- 
roactive effect was intended. 25 Comp. Gen. 774, 777; 22 id. 704, 705; 
21 dd. 870; 16 id. 1051, 1054, and cases therein cited. Also, in general, 
where a statute is repealed, except as otherwise provided, and as to 
rights and interests that have accrued under it and have become vested 
and transactions that have been completed, it ceases to exist and no 
proceeding which is dependent upon its provisions can betaken. How- 
ever, where a statute is repealed and where, in the same act repealing 
the prior act, the provisions of said prior act are substantially re- 
enacted, it has been held that this latter rule does not apply. See, for 
example, the case of Bingaman v. Golden Eagle Western Lines, 297 
U.S. 626, 628, in which the court stated in effect that where the terms of 
an earlier act are carried into the later act without material change, 
the new act is to be regarded as a mere continuation of the earlier one. 
Also, see Posadas v. National City Bank, 296 U. S. 497, 505, in which 
the court stated that even in the face of a repealing clause circumstances 
may justify the conclusion that a later act repeating provisions of an 
earlier one is a continuation rather than an abrogation and reenact- 
ment of the earlier act. 

In House Report 2186, 79th Congress, second session, accompanying 
H. R. 6533, which became Public Law 600, the Committee on Expendi- 
tures in the Executive Departments stated with respect to section 14 
thereof: 

Section 14. Awards for suggestions.—Section 14 is intended to provide a uni- 
form Government-wide system to encourage the submission by employees of 
suggestions for improvements or economies in the operations of their depart- 
ments and to sanction the payment of cash awards therefor. Such plans now 
are authorized for the War Department, Navy Department, Maritime Commission, 
War Shipping Administration, Department of the Interior, and Post Office De- 
partment. In some other agencies it is the practice to grant to an employee 
submitting a meritorious suggestion an extra, one-step, within-grade promotion 
under the Ramspeck-Mead Act of 1941. Section 14 would not intend to displace 
that authority, but it would supersede the several provisions for cash awards 
above referred to. Substantially in line with the present laws, no monetary 
limit is provided in the case of the War and Navy Departments, while in the 
remaining departments no one award may exceed $1,000 and the total cash 
awards paid during any fiscal year in any department may not exceed $25,000. 
It is specified that the suggestions must be meritorious, result in improvement 
or economy and be adopted for use. No payment is to be allowed where the 
making of the suggestion represents a part ofthe duties of the employee’s position ; 
also the acceptance of an award will constitute an agreement waiving any further 


claim upon the United States for the suggestion. Payments are to be made 
from the appropriations for the activities benefited. 


7544964840 
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Senate Report No. 1636, 79th Congress, second session, is to the same 
effect. 

A comparison of Public Law 240 and section 14 of Public Law 600 
discloses that both legislate upon the same general subject, except that 
Public Law 240 is confined to employees of the Post Office Department 
or Postal Service, whereas section 14 is applicable to civilian officers 
and employees generally. In some respects their provisions are almost 
identical. Further, it is apparent from the Committee Report, supra, 
that section 14 was intended to supersede or take the place of prior 
similar laws applicable to specific Government agencies, including 
the Post Office Department. Under such circumstances, section 14 
of Public Law 600 may be considered as though it were a continuation 
of Public Law 240 with the modifications contained in said section. 
Cf. Bear Lake Irrigation Company v. Garland, 164 U.S. 1, 11; Steam- 
ship Company v. Joliffe, 2 Wall. 450, 459. However, there is nothing 
which would warrant a conclusion, either by express language or by 
necessary implication, that Public Law 240 was intended to have a 
retroactive effect. Therefore, it can have no application to suggestions 
adopted prior to December 3, 1945, during the fiscal year 1946. 

In view of the foregoing, this office will not object to otherwise 
proper payments of awards made in accordance with your regulations 
on account of suggestions adopted on or after December 3, 1945, the 
effective date of Public Law 240, and prior to August 2, 1946, the 
effective date of section 14 of Public Law 600. As to suggestions 
adopted on or after August 2, 1946, see “Regulations Governing 
Awards to Federal Employees for Meritorious Suggestions and for 
Exceptional or Meritorious Service” prescribed by Executive Order 
No. 9817 of December 31, 1946, 12 F. R. 57. Your questions are 
answered accordingly. 


(B-62986) 


TAXICAB FARES BETWEEN RESIDENCE AND PLACE OF STORAGE OF 
GOVERNMENT AUTOMOBILE 


The term “other terminal” as used in paragraph 8 (a) of the Standardized Gov- 
ernment Travel Regulations, authorizing reimbursement for taxicab fares 
between an employee’s residence and “station, wharf, or other terminal,” 
includes contract garages used for the storage of Government automobiles, 
so that an employee whose official travel by Government automobile com- 
menced and terminated at such a garage may be reimbursed under said 
paragraph for taxicab fares incurred between his residence and the garage. 
25 Comp. Gen. 844, overruled in part. 


Compireier General Warren to W. R. Glavin, Department of Justice, February 





Reference is made to your letter of December 27, 1946, transmitted 
here by the Administrative Assistant to the Attorney General by letter 
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i oe 
of January 6, 1947, requesting decision as to whether you properly may 
certify for payment two supplemental vouchers representing reclaim 
of items suspended from vouchers originally submitted by the individ- 
uals involved. 

The items in question appear to represent amounts paid for taxicab 
fares by two Special Agents of the Bureau of Investigation between 
their places of abode and a garage used for the storage of Government 
automobiles, and return, incident to the performance of official travel 
by means of Government owned automobiles. Apparently, the admin- 
istrative action in suspending such items was based upon decision dated 
June 11, 1946, 25 Comp. Gen. 844, wherein it was held, quoting from 
the syllabus: 

Garages used for the storage of Government automobiles may not be considered 
as included within the meaning of the term “other terminal” as used in paragraph 
8 (a) of the Standardized Government Travel Regulations, authorizing reim- 
bursement for taxicab fares between an employee’s residence and “station, wharf, 
or other terminal,” and, therefore, an employee whose official travel by Govern- 
ment automobile commenced and terminated at such a garage may not be reim- 


bursed under said paragraph for taxicab fares, incurred at the beginning or end 
of the trip, between his residence and the garage. 


In a subsequent decision of October 14, 1946, B—60450, to the Attorney 
General, the ruling of the above decision was applied to similar factual 
situations. 

In your letter it is stated : 


It has been the long established policy to allow the Special Agents of the Federal 
Bureau of Investigation to claim taxi fares between the contract garage and their 
office or residence as the case may be. This has been due to the fact that the 
Agents have to transport heavy equipment, firearms, and official records which can 
not be left in the car while in the garage and which can not be carried on street 
cars and buses. This Bureau does not permit its personnel to keep its auto- 
motive equipment at their residences overnight, particularly in view of the ex- 
pensive equipment which must necessarily be installed in these automobiles. The 
Bureau has always allowed transportation from residences to contract garages 
and vice versa and considered the contract garage to be a terminal. 

Moreover, with respect to the particular vouchers here involved, it 
appears that in one case the traveler has certified that the travel by 
taxicab was necessary by reason of his arrival in Cleveland in the early 
hours of the morning when the regular interurban transportation to 
his home was not available and also by reason of the fact that he was 
burdened with luggage. In the other case, the agent states that he had 
“travel bags, government charts and other bulky equipment” and that 
he took a taxicab from his home in Washington, D. C., to the contract 
garage to secure a Government automobile to depart for an inaccessible 
point. The latter case would appear to come within the rule laid down 
in 21 Comp. Gen. 1093, to the effect that where an actual Government 
need is affirmatively established, such as in the transportation of heavy 
equipment necessary in the performance of Government work, taxicab 


fares may be regarded as an item of special transportation expense. 
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td thus, authorized by paragraph 11 of the Standardized Govern- 
ment Travel Regulations. However, since the mere fact of having 
personal luggage could not be considered as establishing a “Govern- 
ment need” within the meaning of the above rule, it would appear nec- 
essary at this time to reconsider the holding of the said decision of 
June 11, 1946, with a view to determining whether the construction 
there placed upon paragraph 8 (a) of the Regulations is required. 

Said paragraph 8 (a), contained in the Regulations under the gen- 
eral head “Transportation”, provides: 

The usual taxicab fares from station, wharf, or other terminal to either place 
of abode or place of business, and from either place of abode or place of business 
to station, wharf, or other terminal will be allowed. 

The decision of June 11, 1946, was based upon the rule of ejusdem 
generis, under which general words in a statute or regulation following 
an enumeration of specific things usually are restricted to things of 
the same kind or character as those specified. It was reasoned that 
since the specific terms “station” and “wharf” were common carrier 
terminals, the general term “other terminals” would have to be re- 
garded as limited to terminals of like character and, therefore, as not 
comprehending contract garages used for the storage of Government 
automobiles. However, further reflection upon the matter leads me to 
believe that application of the said doctrine to the subject provision 
not only gives it a strained and narrow meaning but that the construc- 
tion so attained would produce absurd results in situations which could 
not be distinguished on the facts. 

For instance, at the present time several departments have Govern- 
ment aircraft. Is it to be held that an employee traveling by such a 
conveyance may be reimbursed taxicab fares where the terminus of 
his trip is at an airport regularly used by commercial airlines—in other 
words, a “common carrier terminal”—but that he may not be paid 
for such expense where, for reasons of economy or convenience, the 
department has directed that a private airfield or an Army or Navy 
airfield be used for landings, storage and takeoffs? Or was the pro- 
vision intended to be applied so strictly as to deny reimbursement to 
an employee who chose to alight or board a bus at a point within a city 
other than at the bus terminal, even though such point were nearer to 
his ultimate destination than the terminal? These situations speak 
for themselves as illustrations of the illogical results which could be 
expected to flow from too narrow a construction of the language of 
said section 8 (a). 

It is quite natural that specific mention should have been made in 
said section of “station” and “wharf,” the usual mode of travel be- 
tween cities being by train or boat. However, it would seem that the 
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entire phrase “station, wharf, or other terminal” was used in a descrip- 
tive rather than a restrictive sense and that the purpose of the sec- 
tion generally was to allow an employee in a travel status to travel by 
taxicab at Government expense between his point of arrival or de- 
parture in a city and his home, hotel, or place of business. The 
Standardized Government Travel Regulations were issued for the 
guidance of all officers and employees of the Government traveling on 
official business and they clearly indicate a purpose to relieve such offi- 
cers and employees of the burden of bearing the expense of any neces- 
sary transportation costs incident to such travel. Hence, any doubt 
there may be as to the meaning of particular language contained in 
the regulations should be resolved so as to give effect to such overall 
purpose if reasonably possible, rather than by applying to such lan- 
guage technical and legalistic maxims and rules of construction to 
defeat that purpose. 

Accordingly, I have to advise that the holding of the said decision 
of June 11, 1946, 25 Comp. Gen. 844, to the effect that the term “other 
terminal” in section 8 (a) of the Regulations does not include a con- 
tract garage used for the storage of Government automobiles need no 
longer be followed, and that, under the circumstances here involved, 
the subject vouchers may be certified for payment, if otherwise 
correct. 


(B-63219) 


COMPENSATION—INITIAL SALARY RATES—TRANSFER, PROMOTION, 
DEMOTION, REINSTATEMENT OR REEMPLOYMENT 


The salary rate of a prior temporary position in the executive branch of the 
Government, whether or not such position was under the Classification Act, 
may be used in applying the rule in decision of November 27, 1946, 26 Comp. 
Gen. 368, to the effect that the initial salary rate of employees in Classification 
Act positions to which transferred, promoted, demoted, reinstated or reem- 
ployed may be fixed on the basis of the highest salary attained in any prior 
Government position; and said rule is applicable in the case of employees 
transferred, reinstated, etc., to temporary positions under the Classification 
Act. 


Comptroller General Warren to the President, United States Civil Service 
Commission, February 18, 1947: 


I have your letter of January 21, 1947, as follows: 


The Commission desires your decision on certain questions as to the interpreta- 
tion of the following general rule given in your decision B-61181 of November 27, 
1946 [26 Comp. Gen. 368]: 

“When an employee is transferred, promoted, demoted or separated it is within 
the discretion of the administrative office to pay—within available appropria- 
tions—such employee in any classified position to which transferred, promoted, 
demoted, reinstated, or reemployed the minimum salary rate of the grade or 
position or such higher rate within the grade as will not exceed the highest salary 
previously attained by him in any prior Government position.” 
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Our first question has to do with the meaning of “any prior Government posi- 
tion” in the above general rule. The specific cases to which your decision 
B-61181 was directed did not involve temporary employees. 

Temporary employees are not Government employees in the usual full sense. 
In general, the qualifications for temporary appointment are less exacting than 
for permanent appointment. A temporary employee has almost none of the rights, 
safeguards and benefits of a permanent employee. Ordinarily he can be separated 
whenever his agency desires, and he is excluded from the benefits of the within- 
grade salary advancement law and the Civil Service Retirement Act. Hence it 
would seem illogical if an employee’s permanent salary rate could be based upon 
a previous temporary rate, which might have covered only a few days or a few 
weeks’ employment. 

Your decision is therefore requested as to whether the phrase “any prior Gov- 
ernment position” in the general rule quoted above may not be interpreted as 
meaning “any prior Government position, other than one occupied as a temporary 
employee.” By temporary employee we mean one whose employment is of a 
type designated as temporary by law or regulation, or whose employment is for 
a definite period of one year or less. This meaning is compatible with the defini- 
tion of permanent positions in the Commission’s Periodic Within-Grade Salary 
Advancement Regulation (page Z1-425, Federal Personnel Manual). 

Our second question has to do with the applicability of the above quoted gen- 
eral rule in cases where a person with prior Government service, other than as 
a temporary employee, reenters the Government service by temporary appoint- 
ment. Earlier decisions of your office in 4 Comp. Gen. 54, July 14, 1924 and 14 
Comp. Gen. 180, August 31, 1934, to the effect that a temporary employee can 
receive only the minimum salary rate of the grade in which his position has been 
allocated, did not apparently contemplate such cases. 

Under present conditions, we are of the opinion that there are frequently 
sound reasons for permitting a temporary appointee’s rate of pay within the 
grade to be based upon the salary rate previously attained by him during prior 
non-temporary employment, if the employing agency, in its discretion, decides 
that this is justified. At present, substantial numbers of former permanent or 
war-service-indefinite employees are reentering the Government through tem- 
porary appointment under Temporary Civil Service Regulation VIII, section 2, 
pending the establishment of registers of eligibles. Many are returned veterans 
of World War II. Many hope to qualify for permanent appointments when ap- 
propriate examinations are announced. Situations arise, too, where an agency 
has temporary need of the services of a well qualified former employee, and 
wishes to induce him to accept temporary employment at his former salary 
rate within the grade. 

In such cases and in the case of temporary appointees generally, we are able 
to visualize no very compelling reason why the administrative agency should 
not have the discretion to pay the temporary appointee a salary rate within 
the grade based upon the employee’s former non-temporary rate. The general 
effect would be merely to permit the continuation, during temporary employ- 
ment, of a prior permanent rate. 

Our second question, therefore, is whether the general rule quoted above, as 
amplified by your decision on our first question, is for application when a former 
non-temporary employee re-enters the Government service by temporary 
appointment. 

Decisions on these questions are sought so that they may be included or accom- 
modated in the Commission’s regulations, instructions and informational publica- 
tions and in the Commission’s external and internal operations. 


Rule 6 of section 6 of the Classification Act of 1923, 42 Stat. 1490, 
provides as follows: 


All new appointments shall be made at the minimum rate of the appropriate 
grade or class thereof. 


It repeatedly has been held in the decisions of this office that rein- 
statements, reappointments, and transfers are not new appointments 
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within the purview of rule 6 of section 6, supra, and prior to the deci- 
sion of November 27, 1946, B-61181, 26 Comp. Gen. 368, the rule in 
such cases was that the initial salary of an employee in any of those 
categories could be fixed at any rate in the salary range of the grade 
in which the position to which transferred or reappointed has been 
allocated not to exceed the maximum rate of compensation attained in 
the position last occupied, regardless of whether the prior employment 
was within the purview of the Classification Act of 1923. See 22 
Comp. Gen. 925, and decisions cited therein ; also 24 id. 368. The rule 
set forth in the decision of November 27, 1946, quoted in your letter, 
merely is an extension of the previous rule respecting transfers, re- 
appointments, and reinstatements so as to permit an initial salary rate 
to be based upon the salary rate attained in any prior Government 
position rather than being limited to the maximum salary rate at- 
tained in the position last occupied. Of course, that rule relates to 
status under the Classification Act and is without force where civil 
service regulations having the force and effect of law require a differ- 
ent rule in establishing a status under civil service laws. 21 Comp. 
Gen. 113. ; 

While, as stated in your letter, qualifications for temporary em- 
ployees may be less exacting than for permanent employees, there 
appears no sound legal basis for differentiating between such em- 
ployees for purposes of determining the salary rates which may be 
fixed for an appointee, on the basis of the views advanced in your 
letter. In the stating of the rule covered by the decision of November 
27, 1946, supra, there was no intention that the phrase “in any prior 
Government position” be applied only to permanent positions, but it 
was intended to apply primarily to pesitions in the Executive branch 
of the Government. I must here emphasize, however, that in the 
application of the referred to rule, it is not mandatory upon an ad- 
ministrative office to fix the initial salary rate of an employee at a rate 
higher than the minimum of the grade; and efficient administration in 
the application of said rule would require careful consideration of all 
factors before so doing, and the. fact, for instance, that one formerly 
occupied a temporary position at a salary rate higher than he would 
have received had his previous appointment been to a permanent posi- 
tion very well would be one of such factors to be considered. 

Accordingly, your first question is answered in the negative and the 
second question in the affirmative. 
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(B-63265) 


LUMP-SUM LEAVE PAYMENTS—TRANSFER FROM TEMPORARY TO 
PERMANENT POSITION 









An employee who was transferred from a temporary to a permanent position 
in the same agency without a break in service is entitled under the act of 
December 21, 1944, as for a transfer between different leave systems (26 
Comp. Gen. 259), to a lump-sum payment for the annual leave to his credit 
on the last day of service in the temporary position, 


Comptroller General Warren to R. E. Kennard, Department of Agriculture, 
ebruary 18, 1947: 


Reference is made to your letter of January 23, 1947, as follows: 


The attached Payroll for Personal Services, Bureau Voucher No. 3067, paying 
Durward R. Thayer for one day’s salary is submitted herewith for review and 
advance decision in accordance with Public Law 389, 77th Congress. 

Effective July 1, 1946 Mr. Thayer was granted a Temporary Appointment with 
this Service under authority of Civil Service Commission Circular 549, Regula- 
tion VIII, Section 4, at $2,644.80 per annum, to terminate not later than Decem- 
ber 31, 1946. 

Effective January 1, 1947 this appointment was terminated and he was granted 
a Temporary Appointment Pending Certification of Eligibles, under authority of 
Civil Service Commission Circular 549, Regulation VIII, Section 2. 

Since the appointment granted January 1, 1947 carried no limitation as to 
duration of service it is considered that it falls within the definition of a 
“Permanent Position” for leave purposes as defined in the Civil Service Regula- 

‘ tions Under the Federal Employees Pay Act of 1945, as amended. This new 
appointment constituted a transfer to a different leave system in accordance 
with your Decision B-60657 of October 24, 1946. Consequently, lump-sum leave 
payment was made to Mr. Thayer in the gross amount of $81.37 for 64 hours 
of accrued leave on Disbursing Officer’s Voucher No. 1093315 paid January 23, 
1947, accounts of E. J. Brennan, Symbo! 2000. 

The Act of December 21, 1944, 59 Stat. 845, dealing with lump-sum payments 
to Government employees for accumulated or accrued annual leave provides 
in part: 

“Such lump-sum payment shall equal the compensation that such employee 
would have received had he remained in the service until the expiration of the 
period of such annual or vacation leave.” 

Under the cited provisions of this act it appears that Mr. Thayer was entitled 
to receive a lump-sum leave payment for 9 full days based on 64 hours accrued 
annual leave plus payment for January 1, 1947, a holiday which came within the 
period covered by his annual leave. However, in computing the lump-sum leave 
payment made on Disbursing Officer’s Voucher No. 1093315, payment was not 
made for the holiday. The attached voucher is for the purpose of paying Mr. 
Thayer for an additional day to complete his lump-sum leave payment. 

While it is recognized that periods used in computing lump-sum leave payments 
are not considered periods of service and lump-sum leave payments are not con- 
sidered to be salary payments, except for tax purposes, an unusual circumstance 
arises in the instant case since Mr. Thayer received payment for the holiday (Jan- 
uary 1, 1947) under his new appointment. Consequently, the payment proposed 
to be made on this voucher would result, at least theoretically, in double payment 
to Mr. Thayer for a holiday on which no services were rendered. 

In view of the circumstances outlined above, I will appreciate it if you will 
advise me as to whether-I may properly certify this voucher for payment. 


From the facts recited the employee involved was entitled to lump- 
sum payment for a// current accrued and accumulated annual leave to 
his credit on December 31, 1946, the date his temporary appointment 
expired. See decision of October 24, 1946, B-60657, 26 Comp. Gen. 
259. By virtue of his subsequent appointment to a permanent position 
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for leave purposes, effective January 1, 1947, he became entitled to com- 
pensation thereunder from its effective date, regardless of the fact 
that such day was a legal holiday on which no services were performed ; 
provided, of course, that he actually entered on duty the first work day 
thereafter. 

Since the period covered by a lump-sum payment under the act 
ef December 21, 1944 (58 Stat. 845), is used merely as a measure for 
computing the amount thereof, the payment of regular compensation 
under a subsequent appointment, such as here involved, for any day 
during such period—including a holiday—is not precluded by law. 
See decision of February 5, 1947, B-62974, 26 Comp. Gen. 566. 

In view of the foregoing, the lump-sum payment to Mr. Thayer prop- 
erly should have included an amount equal to the compensation he 
would have received on New Year’s day had he remained in his tempo- 
rary position until the expiration of his annual leave. Accordingly, 
the submitted voucher, if otherwise correct, may be certified for pay- 
ment. 

The voucher is returned herewith. 


(B-62092) 


REWARDS—INFORMERS—ENTITLEMENT AS DEPENDING UPON 
KNOWLEDGE OF OFFER OF REWARD 


A person who had no knowledge of the Navy Department’s offer of a reward for 
information leading to the discovery of a lost Navy airplane at the time he 
discovered it and reported its location to the proper authorities is not entitled 
to payment of the reward. 


Comptroller General Warren to the Secretary of the Navy, February 19, 1947: 


Reference is made to your letter of November 15, 1946, JAG: II: 
WG -:mh, L22-3, as follows: 


There is enclosed herewith for your consideration a letter from the Commanding 
Officer, U. S. Naval Air Station, Grosse Ile, Michigan, dated April 24, 1946, with 
accompanying papers, relative to payment of a reward to Wayne E. Hickman, 
civilian, for his assistance in recovering a naval aircraft. 

The Navy Department requests your decision as to whether the claim of Hick- 
man in the sum of $500 is properly payable under the circumstances set forth in 
the enclosure. 

In connection with the foregoing inquiry, it will be observed from the enclosure 
that Hickman had no knowledge of the offer of reward in this case at the time he 
discovered the lost airplane. 


The record discloses that the Navy airplane, G—B-2, Aircraft Bureau 
Number 01637, in which Lieutenant Robert F. Grant, USNR, and 
Lieutenant Herbert M. Jay, USNR, were en route from Grosse Ile, 
Michigan, to Anacostia, D. C., on May 26, 1945, was lost ; that, pursuant 
to authority granted by the Chief of Naval Operations on June 6, 1945, 
the Commanding Officer, Naval Air Station, Grosse Ile, Michigan, 
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offered a reward in the amount of $500 for information leading to the 
discovery of the said aircraft; and that the said airplane was found 
wrecked near Lovettsville, Virginia, on September 23, 1945, by Wayne 
Hickman. 

A right to a reward is contractual in nature and can be derived only 
under a binding and enforceable contract which rests on one side upon 
a valid offer and on the other upon a valid acceptance of such offer. 
According to the great weight of authority, in order to be entitled to a 
reward offered for a special service, the person rendering such service 
must have knowledge at the time it is performed of the offer of a reward 
therefor. Williams v. West Chicago St. R. Co. (Ill., 1901), 61 N. E. 
456; Arkansas Bankers’ Association v. Ligon (Ark., 1927), 295 S. W. 
4,53 A. L. R. 534, and cases cited therein. 

Accordingly, since the record discloses that Hickman had no know!l- 
edge at the time he discovered the lost plane of the offer of a reward 
for information leading to its discovery, no authority exists for pay- 
ment of the $500 claimed by him. 






































(B-63016) 


COMPENSATION—PERIODIC WITHIN-GRADE ADVANCEMENTS— 
EFFICIENCY RATING REQUIREMENTS 





Under section 402 of the Federal Employees Pay Act of 1945, which authorizes 
the counting of military service toward within-grade salary advancement 
without regard to the efficiency rating requirements thereof, there is no 
authority to grant a within-grade advancement, after an employee’s return 
from military service, without regard to such requirements where a period 
of civilian service is necessary, in conjunction with prior military service, to 
complete the prescribed waiting period; and it is immaterial that, had the 
employee not returned to civilian duty until after the advancement was other- 
wise due, it could have been granted without an efficiency rating. 

An employee for whom no efficiency rating was “on record” on the date he be- 
came eligible, from a time standpoint, for a within-grade salary advance- 
ment pursuant to section 402 of the Federal Employees Pay Act of 1945, 
as required by regulations of the Civil Service Commission respecting ad- 

vancements under said section, is not entitled to advancement as of such 

date on the basis of a subsequently approved efficiency rating. 





Comptroller General Warren to the Secretary of State, February 19, 1947: 


There has been considered your undated letter, reference DP, 
received in this office January 15, 1947, as follows: 

Your advice is requested with regard to the effective dates on which auto- 
matic promotions may be granted to certain employees of this Department as 


provided by subsection (b) of section 7 of the Classification Act of 1923, as 
amended, and Executive Order 8882, dated September 3, 1941. 


. First Case 







(a) Employee “A” was an employee of the Foreign Economic Administra- 
tion, and was transferred in absentia to the Department of State under BPxecu- 
tive Order 9630 on September 27, 1945. 
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(b) Employee “A” left his position, P-2, $2,600 per annum, to enter the armed 
forces on November 20, 1942. He returned from military furlough and entered 
on duty in the Department of State on June 7, 1946, as P-2, $3,200 per annum 
due to the periodic increases earned while on military duty. His last pay in- 
crease became effective July 1, 1945. 

(c) From a time-period standpoint as provided by section 402 of the Federal 
Employees Pay Act of 1945, Employee “A” was entitled to a periodic increase on 
July 14, 1946. Inasmuch as he had so recently returned from military service 
no current efficiency rating was on record in the Department. For this reason, 
when the next pay increase would normally have become effective, it was not 
granted. A 90-day special rating covering the period between June 7, 1946, and 
September 7, 1946, was approved by the appropriate efficiency rating committee 
on September 25, 1946. A pay increase based on the rating of “Very Good” was 
processed, effective October 6, 1946. 

The Federal Employees Pay Act of 1945, 59 Stat. 295, provides in part as fol- 
lows: 

“Seo. 402 (b) (2) That an employee shall not be advanced unless his current 
efficiency is ‘good’ or better than ‘good’ ; 

“(3) That the service and conduct of such employee are certified by the head 
of the department * * * as being otherwise satisfactory; and 

“(4) That any employee * * * who, * * * has left his position to 
enter the armed forces * * * who, * * * is restored, reemployed, or 
reinstated in any position subject to this section shall upon his return to duty 
be entitled to within-grade salary advancements without regard to paragraphs 
(2) and (3) of this subsection, and to credit such service in the armed forces 
* * * toward such within-grade salary advancements.” 

Question: Employee “A” claims payment is due him for the difference in 
salary from July 14, 1946 through October 5, 1946, on the basis that he was 
entitled to a within-grade salary increase on July 14, 1946, which would have 
been granted automatically had he not exercised his reemployment rights until 
after that date. Is he correct? 

During the past months several thousand new employees have been transferred 
to the Department of State under Executive Orders 9806, 9621, and 9630. The 
volume of work involved in absorbing these employees into the Department 
coupled with reinstating veterans with reemployment rights in the Department 
or in the agencies absorbed under the Executive Orders, and the reduction-in- 
force program has, in some instances, caused a delay in obtaining the current 
ratings necessary to granting the within-grade promotions. In order that 
employees shall not be penalized because of such circumstances as described 
above it is requested that you also review the following cases. 


SEconp CASE 


(a) Employee “B”, CAF-5, $2,000 per annum, left his position te enter the 
armed forces on December 31, 1943. 

(b) On March 16, 1944, while on military furlough the position Employee 
“B” left was reallocated to CAF-6, $2,300 per annum. 

(c) Employee “B” returned from military furlough and was reinstated in 
the Department of State on January 6, 1946, at CAF-6, $2,760 per annum, which 
salary included the periodic increase as of July 1, 1945. 

(d) From the time-period standpoint Employee “B” became eligible for a 
periodic increase on July 14, 1946. His efficiency rating was not approved until 
July 19, 1946. A pay increase based on his rating of “Excellent” was processed, 
effective July 28, 1946. 

Question: May a salary increase be granted to Employee “B” for the period 
July 14, 1946 to July 28, 1946? 


Turrp Case 


(a)Employee “C”, CAF-3 Clerk, $1,968 per annum was transferred from the 
Navy Department to the Department of State on March 11, 1946. 

(b) Employee “C” received a periodic increase on July 1, 1945. No current 
efficiency rating was on record for her in the Navy Department and when she 
became eligible for a periodic increase on July 14, 1946, it was necessary to 
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obtain a current efficiency rating. Employee “C”’ was given a special rating 
which was approved October 9, 1946, and became effective October 20, 1946. 

Question: May this automatic promotion be made retroactive to July 14, 
1946? 


Subsection (b) of section 7 of the Classification Act of 1923, as 
amended, was amended by section 402 of the Federal Employees Pay 
Act of 1945, approved June 30, 1945, 59 Stat. 295, 299, quoted in 
part in connection with the first case discussed in your letter, supra, 
to read as follows: 


(b) All employees compensated on a per annum basis, and occupying permanent 
positions within the scope of the compensation schedules fixed by this Act, who 
have not attained the maximum rate of compensation for the grade in which 
their positions are respectively allocated, shall be advanced in compensation 
successively to the next higher rate within the grade at the beginning of the 
next pay period following the completion of (1) each twelve months of service 
if such employees are in grades in which the compensation increments are 
less than $200, or (2) each eighteen months of service if such employees are 
in grades in which the compensation increments are $200 or more, subject to 
the following conditions: 

(1) That no equivalent increase in compensation from any cause was received 
during such period, except increase made pursuant to subsection (f) of this 
section ; 

(2) That an employee shall not be advanced unless his current efficiency is 
“good” or better than “good” ; 

(3) That the service and conduct of such employee are certified by the head of 
the department or agency or such official as he may designate as being otherwise 
satisfactory ; and 

(4) That any employee, (A) who, while serving under permanent, war service, 
temporary, or any other type of appointment, has left his position to enter the 
armed forces or the merchant marine, or to comply with a war transfer as 
defined by the Civil Service Commission, (B) who has been separated under 
honorable conditions from active duty in the armed forces, or has received a 
certificate of satisfactory service in the merchant marine, or has a satisfactory 
record on war transfer, and (C) who, under regulations of the Civil Service 
Commission or the provisions of any law providing for restoration-or reemploy- 
ment, or under any other administrative procedure with respect to employees not 
subject to civil service rules and regulations, is restored, reemployed, or rein- 
stated in any position subject to this section, shall upon his return to duty be 
entitled to within-grade salary advancements without regard to paragraphs (2) 
and (3) of this subsection, and to credit such service in the armed forces, in the 
merchant marine, and on war transfer, toward such within-grade salary advance- 
ments. * * * [Italics supplied.] 


With respect to the First Case presented, it appears from the infor- 
mation furnished in connection therewith that, in accordance with 
the provisions of said section 7 (b) (4), supra, the employee, upon 
return from military service to civilian duty on June 7, 1946, was 
granted the within-grade salary advancements which had accrued 
during his military service and was given credit for 11 months and 
6 days towards his next within-grade salary advancement on account 
of his service with the armed forces. It is clear from the facts stated 
that, as of that date, the employee was not entitled to a further 
within-grade salary advancement since the 12 months of service as 
required by the law had not elapsed since the completion date—June 
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30, 1945—of service for his last within-grade advancement. Having 
returned to civilian duty June 7, 1946, the employee was required to 
render service in that capacity for a period sufficient to complete the 
prescribed waiting period. And, while subsection (b) (2), as 
amended, supra, authorizes the counting of military service for within- 
grade salary advancement purposes without regard to the normal re- 
quirement of an efficiency rating of “good” or better than “good”, and - 
the making of advancements based thereon “upon his return to duty,” 
it does not authorize the making of advancements thereafter without 
regard to such requirements where subsequent civilian service is neces- 
sary, in conjunction with military service, to complete the prescribed 
waiting period. Accordingly, in order that such employee be en- 
titled to an additional within-grade salary advancement on the date 
otherwise due, it was necessary that, for the period of such civilian 
service, the employee’s “current efficiency be ‘good’ or better than 
‘good’ ” as required by said subsection. 

Chapter Z1-426, Federal Personnel Manual, containing the regula- 
tions issued by the Civil Service Commission pursuant to the au- 
thority vested in it under section 605 of the Federal Employees Pay 
Act of 1945, 59 Stat. 304, provides: 

Section 204. Current efficiency —‘“Current efficiency” means the official ef- 

ficiency rating on record appropriate for within-grade salary advancement pur- 
poses, in accordance with the uniform efficiency-rating system. 
Since on July 14, 1946, the date on which the employee otherwise was 
eligible for the within-grade salary advancement, there was not “on 
record” any efficiency rating governing any part of his service for the 
year preceding that date, such increase properly may not be made 
effective on that date. See 21 Comp. Gen. 1067; 25 id. 90. Accord- 
ingly, the question presented in connection with the First Case is 
_ answered in the negative. Further, while it may be that had the em- 
ployee not returned to civilian duty until after July 14, 1946, he would 
have been entitled to a within-grade salary advancement effective that 
date, without the necessity of an efficiency rating, that may not be 
viewed as in anywise affecting his rights under the applicable statute 
on the basis of the actual facts in the matter. 

Except for the amount of military service (approximately 6 
months), for which the employee involved in the Second Case received 
credit toward his next within-grade salary advancement upon his re- 
turn to civilian duty, the pertinent facts in that case are essentially the 
same as those considered under the First Case. Hence, what was stated 
in that case likewise applies to the Second Case and the question pre- 
sented in connection therewith also is answered in the negative. 
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So far as concerns the effective date of the within-grade salary ad- 
vancement for the employee mentioned in the Third Case, it is noted 
that the efficiency rating upon which such advancement was predicated 
was approved subsequent to the date on which, from a time standpoint, 
the employee was eligible for the within-grade salary advancement. 
Consequently, in view of the requirement that, in order to be entitled 
to a within-grade salary advancement, the efficiency rating must be 
“on record,” and, in line with the rules stated in the decisions of this 
office cited in connection with the First Case, supra, the question in 
the Third Case must be answered in the negative. 


(B-63271) 


LEAVES OF ABSENCE—MILITARY—WAR SERVICE INDEFINITE EM- 
PLOYEES; EMPLOYEES APPOINTED UNDER SECTION 2, REGULATION 
VIII, TEMPORARY CIVIL SERVICE REGULATIONS 


War service indefinite employees are to be regarded as permanent employees 
entitled to military leave with pay under the statutes relating to the grant- 
ing of such leave to civilian officers and employees for training as members 
of the National Guard (32 U. S. Code 75), the Officers Reserve Corps of the 
Army (10 U. S. Code 371), and the Naval Reserve (34 U. 8. Code 853g). 

Employees receiving appointments under section 2, Regulation VIII, of the 
Temporary Civil Service Regulations are to be regarded as temporary em- 
ployees not entitled to military leave with pay under the statutes relating 
to the granting of such leave to civilian officers and employees for training as 
members of the National Guard (32 U. 8. Code 75), the Officers Reserve Corps 
of the Army (10 U. S. Code 371), and the Naval Reserve (34 U. 8S. Code 858g). 


Comptroller General Warren to the Administrator of Veterans’ Affairs, February 
19, 1947: 


There has been considered your letter of January 23, 1947, as follows: 


Many employees of the Veterans’ Administration appointed, subsequent to 
March 15, 1942, under the provisions of the Executive Order 9063, dated Feb- 
ruary 16, 1942, are holding War Service appointments unless such appointments 
have been converted to permanent status. Some of the War Service Indefinite 
appointees and other employees appointed under the provisions of Section 2, Reg- 
ulation VIII of the Temporary Civil Service Regulations, dated February 4, 1946, 
are members of the National Guard of the District of Columbia or of a state. 
They are being ordered to duty by competent authority to engage in coast defense 
training for periods of fifteen days. Other War Service Indefinite and Section 
2, Regulation VIII employees, who are members of the reserve components of the 
armed forces, have been ordered to duty by proper military authority for courses 
of instructions not to exceed fifteen days during the calendar years of 1946 and 
1947. 

Section 2, Regulation VIII, of the Temporary Civil Service Regulations pro- 
vides : 

“Pending establishment of register—Whenever there are no eligibles upon a 
register for any grade in which a vacancy exists and the public interest requires 
that the vacancy be filled before eligibles can be certified by the Commission, the 
Commission may authorize temporary appointment provided that the agency de- 
termines that the standards prescribed by the Commission are met. Such ap- 
pointment shall continue only for such period as may be necessary to make 
appointment through certification, and in no case, without prior approval of the 
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Commission, shall extend beyond thirty days from the date of the receipt by the 
appointing officer of the Commission’s certification of eligibles.” 

Employees appointed under Section 2, Regulation VIII, mentioned above are 
appointed for indefinite periods and are considered permanent for the purpose 
of granting leave as indicated under the provisions of Section IV, Civil Service 
Circular No. 549, dated February 1, 1946, quoted below : 

“Appointments under Section 2 of Regulation VIII shall be temporary in 
nature and persons obtaining such appointment shall not be regarded as occupy- 
ing permanent positions for the purpose of Section VII of the Classification Act 
of March 4, 1923, as amended, and shall not by virtue of such appointments be 
subject to the Civil Service Retirement Act. For.reduction in force purposes such 
employees shall be in Group B. Trial period shall not be required and such 
temporary employees shall not be subject to the provisions of Regulation XII 
with respect to removals. Since such appointments are not ‘limited to definite 
periods of time not exceeding one year,’ appointees shall be subject to the 
provisions of the leave regulations that pertain to ‘permanent’ employees.” 

In your decision of April 12, 1946 (B-53211) and (B-53211) May 22, 1946 
(25 Comp. Gen. 794) it was held that since persons holding “indefinite war 
service appointments” as defined by the Civil Service Commission are, in fact, 
“permanent” employees within the meaning of the annual and sick leave regula- 
tions, it follows that they are entitled to the benefits of the holiday pay statute 
of 1938 regardless of the period of their actual service. 

In view of previous rulings that indefinite war service appointees are con- 
sidered permanent employees within the meaning of the annual and sick leave 
regulations, it is respectfully requested that a ruling be furnished with reference 
to the authority to approve military leave with pay for a war service indefinite 
employee appointed under the provisions of Executive Order No. 9063 dated 
February 16, 1942, who has had orders to report for military training. 

Inasmuch as your decision of October 31, 1938 (A-98756) (18 Comp. Gen. 403) 
held that temporary employees are not entitled to military leave with pay, a 
decision is respectfully requested as to the authority to approve military leave 
with pay for employees appointed under the provisions of Section 2, Regulation 
VIII, who are considered permanent for leave purposes under the provisions of 
Section 1.1 (b) of the Annual and Sick Leave Regulations for Government 
Employees effective July 1, 1946. 


The three statutes controlling the granting of military leave to 
civilian officers and employees for training while members of the 
National Guard (32 U. S. C. 75), the Officers Reserve Corps of the 
Army (10 U. S. C. 371), and the Naval Reserve (34 U. S. C. 853g), 
contain similar wording. For instance, the statute applicable to the 
National Guard (section 80, act of June 3, 1916, 39 Stat. 203), is as 
follows: 


All officers and employees of the United States and of the District of Columbia 
who shall be members of the National Guard shall be entitled to leave of absence 
from their respective duties, without loss of pay, time, or efficiency rating, on all 
days during which they shall be engaged in field or coast defense training ordered 
or authorized under the provisions of this Act. 

The decisions of this office repeatedly have held that temporary 
employees are not within the contemplation of the military leave 
statutes—the terms used therein having relation to regular or per- 
manent employees only—and that general rule was reaffirmed after 
the effective date of the act of March 14, 1936, 49 Stat. 1161, granting 
annual leave to temporary employees. 6 Comp. Gen. 178, 275; 16 id. 
105, 119; 18 id. 403 ; 20 zd. 123, 163. 
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The criterion for determining whether an employee is temporary 
or permanent for purposes of applying the military leave statutes 
never has been confined to any one characteristic of employment; 
rather, all elements applicable thereto in general are for consideration 
in reaching that determination. 

The specific designation of an employee as temporary under rules 
and regulations of the Civil Service Commission has been held as 
sufficient to exclude an employee from the terms of said military leave 
statutes regardless of the length of the employment, whereas an em- 
ployee designated as emergency whose appointment is made without 
regard to civil service rules and regulations and is not limited as to 
time, has been considered as coming within the statutes. See 14 Comp. 
Gen. 28 ; 20 id. 163; 21 id. 369. 

War service indefinite appointments made under authority of the 
war service regulations issued by the Civil Service Commission, 
although limited to the duration of the war and six months thereafter, 
have been considered in the category of permanent appointments for 
various purposes, such as for annual and sick leave purposes, for 
within-grade salary advancement purposes—which necessarily in- 
cludes efficiency ratings—and for civil service retirement purposes. 
Hence, it is reasonable to conclude that said class of employees like- 
wise may be considered as permanent for purposes of receiving military 
leave with pay under the aforementioned military leave statutes. 

Referring to appointments under section 2, Regulation VIII of 
the Temporary Civil Service Regulations, it appears that while such 
employees are considered as permanent for purposes of annual and 
sick leave benefits, they specifically are designated as temporary and, 
under Civil Service Circular No. 549, quoted in part in your letter, 
they are not regarded as occupying permanent positions for the pur- 
pose of within-grade salary advancements under. section 7 of the 
Classification Act of 1923, 42 Stat. 1490, as amended, and are not 
subject to the Civil Service Retirement Act, 41 Stat. 614. Thus, it is 
evident that the mere designation of an appointment as permanent for 
annual and sick leave purposes is not sufficient to overcome other basic 
characteristics applicable to temporary appointments. 

The holiday pay statute of June 29, 1938, 52 Stat. 1246, in respect 
of which the decisions referred to in your letter—25 Comp. Gen. 715, 
794—were rendered, contains entirely different language and involves 
a separate and distinct subject matter from that of the military leave 
statutes and may not form the basis for varying the rules established 
in decisions of this office with respect to the latter. Accordingly, it is 
concluded that employees receiving temporary appointments under 
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section 2, Regulation VIII of the Temporary Civil Service Regulations, 
are not within the purview of the military leave statutes and, there- 
fore, there is no authority to approve military leave with pay in respect 
of said employees who may be ordered by proper military authority 
for training purposes under the applicable statutes. 


(B-62339) 


PROPERTY—PRIVATE—DAMAGE, LOSS, OR DESTRUCTION—PAYMENT 
TO HEIRS OR LEGAL REPRESENTATIVES OF DECEASED NAVAL 
PERSONNEL AND CIVILIAN EMPLOYEES OF NAVY DEPARTMENT 


Under the Military Personnel Claims Act of 1945, as extended by the act of De- 
cember 28, 1945, authorizing reimbursement to naval personnel and civilian 
employees of the Navy Department for the damage, loss, or destruction of 
personal property incident to their service, payment may not be made to the 
heirs or legal representatives of individuals who die prior to or simultaneous- 
ly with the damage, loss, etc.; nor may such payment be made if death occurs 
under circumstances where it is not known whether the loss, damage, etc., 
occurred simultaneously with death’or prior or subsequent thereto. 


Assistant Comptroller General Yates to the Secretary of the Navy, February 
20, 1947: 1 
Reference is made to your letter of December 3, 1946 (file JAG: 
III: LER: fr), requesting reconsideration of decision of May 25, 1931 
( A-36424) , 10 Comp. Gen. 525, construing the act of October 6, 1917, 
40 Stat. 389, as amended by the act of March 3, 1927, 44 Stat. 1368, in 
view of the provisions of the act of December 28, 1945, 59 Stat. 662, and 
the large number of claims being presented by dependent relatives and 
personal representatives of deceased naval personnel of World War 
II for the value of lost or damaged personal property under circum- 
stances where the loss or damage occurred subsequent to, or simul- 
taneously with, the death of naval personnel in the same disaster. In 
the particular case here represented, Mrs. Julia A. Moran claims re- 
imbursement for the value of the personal property of her son, Francis 
J. Moran, fireman first class, United States Navy, who was killed on 
October 9, 1945, during the Okinawa typhoon. It is stated that his 
personal property was destroyed during the same disaster, either 
simultaneously with his death or shortly prior or subsequent thereto. 
The said act of October 6, 1917, 40 Stat. 389, as amended, 34 U.S. C. 
981-982, considered in the decision of May 25, 1931, supra, authorized 
and directed the Paymaster General of the Navy “to reimburse such 
officers, enlisted men, and others in the Naval service of the United 
States” as may have suffered, or might thereafter suffer, loss or destruc- 
tion of or damage to their personal property and effects in the naval 
service due to operations of war, shipwreck, or other marine disasters, 
754496—48——41 





614 DECISIONS OF THE COMPTROLLER GENERAL 


under the conditions therein prescribed. While the said act contained - 
no provision extending its benefits to the heirs or legal representative 
of naval personnel who lost their lives as well as their personal property 
or effects in such shipwrecks, naval disasters, etc., the question arose as 
to whether the widow of a naval officer who was killed while piloting a 
naval plane might be reimbursed for the value of a watch owned by 
him, which was damaged beyond repair in the same accident: In 
answering that question in the negative, it was stated in the said de- 
cision of May 25, 1931, 10 Comp. Gen. 525: 


The Second Comptroller of the Treasury in construing section 290, Revised 
Statutes, providing for compensating officers of the Navy and Marine Corps for 
their personal effects lost under certain circumstances, held: 

“The law providing compensation for loss of personal effects (section 290 of 
the Revised Statutes) applies only to the officer himself, except in case of the 
death of the officer subsequent to the date of the loss of the effects, in which case 
it may be paid to the heirs. But the heirs can not be paid an indemnity for the 
loss of effects where the officer lost his life by the same casualty that caused the 
loss of the effects. (Digest Dec. Second Comp., vol. 3, sec. 784.)” 

In 8 Comp. Dec. 688, it was held that where an officer of the Navy who was 
entitled under the act of March 2, 1895, 28 Stat. 962, to reimbursement for private 
property lost by the wreck of a vessel, and who died thereafter before receiving 
reimbursement therefor, the amount to which he was entitled might be paid 
te his heirs or legal representatives. 

Apparently the reasons of the above holdings are that where the right of the 
officer to reimbursement has vested such vested right on his death passes to his 
heirs or legal representatives as a part of his personal estate, but where the officer 
is killed in the same accident in which his personal property is lost, the right to 
reimbursement does not vest in the officer and therefore does not become a part 
of his estate which passes on his death to his heirs or legal representatives. 

The right of the widow of Lieutenant Thompson under the act of October 6, 
1917, as amended, is as his heir or distributee of his estate. The destruction of 
Lieutenant Thompson’s watch and his death apparently occurred at the same time. 
As his right to reimbursement under the act did not vest in him prior to his death, 
such right was not a part of his estate at the time of his death, and, therefore, 
did not pass to his heirs or legal representatives. 


Thereafter, the said act of October 6, 1917, as amended, was expressly 
repealed by section 9 of the act of October 27, 1943, 57 Stat. 583. Sec- 
tion 1 of the latter act, 57 Stat. 582, authorized the Secretary of the 
Navy, under such regulations as he might prescribe, to consider, ascer- 
tain, adjust, determine, and pay any claims filed under oath of the 
commissioned and enlisted personnel of the Navy, and of civilian em- 
ployees of the Naval Establishment, for loss, damage, or destruction of 
their personal property occurring on or after December 7, 1941. Sec- 
tion 3 of the said act of October 27, 1943, 57 Stat. 582, further provided 
in pertinent part as follows: 


* * * In the event of the death of any person designated in section 1 hereof, 
whether occurring prior or subsequent to the time any loss, destruction, or damage 
occurs, reimbursement may be made to any dependent relative, as determined 
by the Secretary of the Navy. 


However, section 4 of Public Law 277, approved December 28, 1945, 
59 Stat. 662, expressly repealed the said act of October 27, 1943. Sec- 
tion 2 of the said act of December 28, 1945, 59 Stat. 662, provides: 
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The Secretary of the Navy and his designees are further authorized to exer- 
cise with respect to claims of military personnel or civilian employees of the 
Navy Department or of the Navy for damages to or loss, destruction, capture, 
or abandonment of personal property occurring incident to their service, the 
respective powers conferred upon the Secretary of War and his designees by the 
Act of May 29, 1945 (Public Law 67, Seventy-ninth Congress). 


The Military Personnel Claims Act of 1945, Public Law 67, ap- 
proved May 29, 1945, 59 Stat. 225, referred to in section 2 of the act of 
December 28, 1945, supra, provides in pertinent. part as follows: 


That the Secretary of War, and such other officer or officers as he may desig- 
nate for such purposes and under such regulations as he may prescribe, are hereby 
authorized to consider, ascertain, adjust, determine, settle, and pay any claim 
against the United States, including claims not heretofore satisfied arising on or 
after December 7, 1939, of military personnel and civilian employees of the War 
Department or of the Army, when such claim is substantiated, and the property 
determined to be reasonable, useful, necessary, or proper under the attendant 
circumstances, in such manner as the Secretary of War may by regulation pre- 
scribe, for damage to or loss, destruction, capture, or abandonment of personal 
property occurring incident to their service, or to replace such personal property 
in kind: Provided, That the damage to or loss, destruction, capture, or abandon- 
ment of property shall not have been caused in whole or in part by any negligence 
or wrongful act on the part of the claimant, his agent, or employee, and shall 
not have occurred at quarters occupied by the claimant within continental United 
States (excluding Alaska) which are not assigned to him or otherwise provided 
in kind by the Government. No claim shall be settled under this Act unless pre- 
sented in writing within one year after the accident or incident out of which 
such claim arises shall have occurred: Provided, That if such accident or in- 
cident occurs in time of war, or if war intervenes within two years after its occur- 
rence, any claim may, on good cause shown, be presented within one year after 
peace is established. Any such settlement made by the Secretary of War, or 
his designee, under the authority of this Act and such regulations as he may 
prescribe hereunder, shall be final and conclusive for all purposes, notwith- 
standing any other provisions of law to the contrary. 


The views of the Navy Department in the matter, as well as the two 
questions presented, are set forth in your letter of December 3, 1946, 
as follows: 


The language which was used in the aforesaid Act of October 6, 1917, is highly 
restrictive in that it authorizes and directs the Paymaster General of the Navy to 
reimburse the officers, enlisted men, and others in the naval service for property 
lost or destroyed in such service, whereas, the language used in the Act of Decem- 
ber 28, 1945, expressly confers upon the Secretary of the Navy and such other 
officer or officers as he may designate for such purposes and under such regula- 
tions as he may prescribe, the authority to consider, ascertain, adjust, determine 
and settle any claim against the United States, of military personnel or civilian 
employees of the Navy Department. 

The intention of the Congress relative to the settlement of claims regardless of 
whether the death occurred prior or subsequent to the time of the loss, destruc- 
tion or damage of the property is stated in clear, concise and unequivocal lan- 
guage in the Act of October 27, 1943, above referred to. Moreover, the inten- 
tion of the Congress to confer upon the Secretary of the Navy discretionary 
powers to prescribe regulations for the adjustment and settlement of claims is 
very clearly shown by the following language of this Act: 

“In the event of the death of any person designated in section 1 hereof, 
whether occurring prior or subsequent to the time any loss, destruction, or dam- 
age occurs, reimbursement may be made to any dependent relative as determined 
by the Secretary of the Navy.” 

In the particular case presented herewith, it has been determined that the 
death of Francis J. Moran, Fic, USN, and the destruction of the property resulted 
from the same disaster, however, it is unknown, as it is in many cases, whether 
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the death occurred prior or subsequent to the destruction of his property. If 
it could be definitely established that death actually occurred one minute or more 
prior [subsequent] to the destruction of the property, then applying the reasons 
for the rule enunciated in the aforesaid Comptroller General’s decision (A-36424), 
the right would become a vested one and pass to his heirs or personal representa- 
tives. Where death and property damage result from the same accident or dis- 
aster, a presumption that death occurred subsequent to the destruction of the 
property is just as reasonable as the presumption that death and destruction of 
the property occurred simultaneously. 

In view of the latitude of the Act of December 28, 1945, which has superseded 
and greatly enlarged the provisions of the aforesaid Act of October 6, 1917, and 
also the broad discretionary powers conferred upon the Secretary of the Navy 
to promulgate regulations for the adjustment and settlement of personnel claims 
for property damage, your early decision is requested on the following questions: 

(a) Under the Act of May 29, 1945 (Public Law 67, 79th Congress), made 
applicable to the Navy Department and to the Navy by the Act of December 28, 
1945 (Public Law 277, 79th Congress), is the Secretary of the Navy authorized 
to consider and settle the claim of Mrs. Julia A. Moran for loss of personal 
property owned by her son, Francis J. Moran, Fic, USN, who was killed during 
the Okinawa typhoon on October 9, 1945, and whose property was destroyed 
in the same disaster, the destruction occurring simultaneously with his death or 
very shortly prior or subsequent thereto? 

(b) Under the Act of May 29, 1945 (Public Law 67, 79th Congress), made 
applicable to the Navy Department and to the Navy by the Act of December 28, 
1945 (Public Law 277, 79th Congress), is the Secretary of the Navy authorized to 
consider, adjust and settle claims presented by the heirs and/or personal repre- 
sentatives of deceased personnel of the Navy Department or of the Navy, for 
damage to or loss, destruction, capture, or abandonment of their personal 
property occurring incident to their service, where the loss or destruction occurred 
subsequent to or simultaneously with the death of such personnel; providing, 
of course, that all other requirements of the said Act are fully complied with? 


As pointed out in your letter, section 3 of the act of October 27, 
1943, expressly authorized reimbursement to be made to any dependent 
relative, as determined by the Secretary of the Navy, in the event. of 
the officer’s or enlisted man’s death, regardless of whether death 
occurred prior or subsequent to the loss, destruction, or damage to 
his property. However, the act was expressly repealed by section 4 
of the said act of December 28, 1945. The necessary effect of section 
2 of the latter act, supra, was to authorize the Navy Department to 
consider, ascertain, determine, settle, and pay claims of naval personnel 
and civilian employees of the Navy Department, including claims 
not theretofore satisfied, arising on or after December 7, 1939, for 
damage to or loss, destruction, capture, etc., of personal property, 
occurring incident to their service, on the same basis as is authorized 
under the act of May 29, 1945, for military and civilian personnel of 
the military establishment. Hence, under the said act of December 28, 
1945, all claims of naval personnel for damage to or loss, destruction, 
etc., of personal property which arose on or-after December 7, 1939, 
and which have not been settled under prior laws, are required to be 
considered and settled on the basis of the provisions of the act of 
May 29, 1945, swpra. Consequently, since the claim of Mrs. Moran has 
not been settled or paid under the prior law, it is for consideration 
solely on the basis of the provisions of the act of May 29, 1945, and 
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the regulations issued pursuant thereto by-virtue of section 2 of the 
act of December 28, 1945. 

It will be noted that the said act of May 29, 1945—like the act of 
October 6, 1917, as amended, considered in 10 Comp. Gen. 525, supra— 
contains no provision, express or implied, authorizing reimburse- 
ment to be made to the heirs, legal representatives, or dependent rela- 
tives of deceased personnel in cases where such personnel die prior to 
the loss or destruction of their personal property. The right to reim- 
bursement under the said act of May 29, 1945, is a statutory right in- 
tended primarily for the personal benefit of service personnel and 
civilian employees of the Military and Naval Establishments as com- 
pensation for the loss or damage to their personal property sustained 
incident to their service; and, ordinarily, such a personal right is not 
regarded as extending beyond the life of the beneficiary, unless the 
statute expressly so provides. However, in cases under prior statutes 
where the beneficiary died subsequent to the loss or destruction of his 
property, but prior to the date payment was effected, the accounting 
officers have issued settlements in favor of the heirs or legal represen- 
tatives in accordance with the provisions of the statutes governing the 
settlement of accounts of deceased military and naval personnel. Such 
settlements have issued on the basis that, prior to his death, the de- 
ceased acquired a vested right to reimbursement which passed to his 
heirs or legal representatives. 8 Comp. Dec. 688; B-3766, June 14, 
1939; B-30407, January 21, 1943. But in cases where death occurred 
prior to the loss, damage, etc., or under circumstances where it is not 
known whether death occurred prior, subsequent to, or simultaneously 
with the loss, damage, etc., the accounting officers have refused to issue 
settlements in favor of the heirs or legal representatives, since, in such 
cases, the deceased had acquired no vested right, or it was not estab- 
lished that he had acquired a vested right, to reimbursement prior to 
his death which passed to his heirs or legal representative. Cf. 
Opinions of the Judge Advocate General of the Army, July 14 and 
October 15, 1945, to the same effect. Also, see paragraph 4, Army 
Regulations 25-100. 

There appears no legal basis for the application of a different rule 
under the provisions of the act of May 29, 1945, here involved. While 
such statute, like the act of October 6, 1917, broadly provides for the 
consideration, adjustment, etc., of “any” such claim against the United 
States, it is “any” claim “of military personnel and civilian em- 
ployees” and claims submitted by heirs or legal representatives of de- 
ceased military personnel are not claims “of” such personnel unless 
they accrued to such personnel during their lives. While the inter- 
vening act of October 27, 1943, specifically authorized reimbursement 
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to any dependent relative, as determined by the Secretary of the Navy, 
whether death occurred prior or subsequent to the loss of the property 
(see 24 Comp. Gen. 282), that statute was repealed by the act of De- 
cember 28, 1945, and such repealed provisions may not be viewed as 
incorporated by implication in the act of May 29, 1945, made appli- 
cable to the Navy by the said act of December 28, 1945. And while 
it may be, as stated in your letter, that it is just as reasonable to pre- 
sume that death occurred subsequent to the loss or damage of the prop- 
erty as it is to presume that death occurred simultaneously with, or 
prior to, the loss or damage to the property, the fact remains that un- 
less it be shown that the individual was alive subsequent to the loss 
of his property, it would not be affirmatively established that he had 
acquired a vested right to reimbursement which passed to his heirs or 
legal representative, and, hence, there would be no affirmative basis 
for recognizing their claims. It follows that, in such cases, in the ab- 
sence of evidence establishing that the property was lost, damaged, or 
destroyed prior to the individual’s death, this office would not be war- 
ranted in concluding that payment to the heirs or legal representative 
is legally authorized under the current statutory provisions. Accord- 
ingly, the two questions presented are answered in the negative. 


(B-63628) 


PROPERTY—PUBLIC—GOVERNMENT VEHICLE DAMAGED IN ACCI- 
DENT—MEASURE OF DAMAGE; DISPOSITION OF DAMAGES RE- 
COVERED; SETTLEMENT JURISDICTION 


Where the insurance company representing the owner of a truck which damaged 
a Government vehicle in an accident proposes to make settlement on the 
basis of the value of the vehicle at the time of the accident, taking the wreck- 
age for its salvage value, the measure of damages is not the OPA ceiling 
price then in effect for the sale of the vehicle but, rather, is the fair and 
reasonable market value of the vehicle immediately before the accident, if 
such value was greater than the OPA ceiling price. 

The cost of removing to storage a Government vehicle damaged by a privately 
owned truck and the cost of storage while settlement is being negotiated are 
elements of damages suffered by the United States and should be recovered 
from the person whose negligence caused the damages. 

The recovery of damages on account of an accident between a Government-owned 
vehicle and a privately owned truck is not a sale or exchange of the vehicle 
as contemplated by section 8 of the administrative expense statute of August 
2, 1946, pursuant to which exchange allowances or proceeds of sales may be 
applied in whole or in part payment toward the purchase price of new vehicles; 
instead; the amount recovered should be deposited and covered into the 
oe as miscellaneous receipts as required by section 8617, Revised 

tatutes. 

The determination as to the amount of damages that should be recovered on 
account of damage to a Government-owned vehicle occasioned by an acci- 
dent primarily is for administrative consideration, adjustment and settle- 
ment; however, where a satisfactory settlement cannot be effected adminis- 
tratively, the claim may be forwarded to the Claims Division of the General 
Accounting Office accompanied by a complete report of all pertinent facts. 
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Comptroller General Warren to the Chairman, Interstate Commerce Commis- 
sion, February 20, 1947: 


There was received February 11 your letter dated January 7, 1947, 
as follows: 


There is submitted herewith for your consideration and decision the correspon- 
dence and report regarding an accident which occurred on October 28, 1946 
between ICC car No. 52 (a 1940 model, Standard Ford Coupe) and a truck 
owned by the Talladega Produce Co. of Talladega, Ala., as further described in 
the attachments. 

It will be noted from a letter dated January 3, 1947 that the Employers Insur- 
ance Co, of Alabama, which seems to represent the truck owner acknowledges that 
the blame was entirely that of the insured, and offers to make a settlement on 
the basis of taking over the damaged car and paying the Government the full 
value thereof, which it estimates to be between $600 and $700. It will be seen 
from the correspondence that it appears that the OPA ceiling price of this car 
on the date of the accident was $672.75 when equipped with a heater, and that 
there might be an additional allowance for the fog-light with which it was 
equipped. 

However the car had been run less than 40,000 miles, and was in such condition 
that it probably would have been used for at least two years more, before being 
turned in on a new one. Inasmuch as the number of new cars that can be pur- 
chased by the Commission in 1947 is limited, and it was planned to continue the 
use of the subject car for an indefinite period, its value to the Commission cannot 
be measured by the OPA ceiling on Oct. 28, 1946. 

In addition to the loss on the car, there is an item of 50¢ per day for dead storage 
from the time of the accident, until the Insurance Co. assumes possession of 
the car. This car was assigned to our Atlanta office at which point we had a 
contract for garaging it when it was there over night. Our contract with the 
Bankhead Garage at Birmingham where we also have a branch office provides 
for a rate of $10.00 per month for regular storage, and 50¢ per day for cars 
other than those assigned to Birmingham. 

Then, there is, of course, the matter of the loss of the use of the car pending 
settlement of the case. ; 

In view of the situation as outlined, we have the following questions on which 
we would like your decision: 

1. If the Insurance Company settles on the basis of the value of the car on 
date of accident, taking the wreck for its salvage value, can it claim the OPA 
ceiling at the time as the maximum for which it can be held liable? Is the Gov- 
ernment bound by the OPA ceilings under such circumstances? 

2. Can the Insurance Company be held liable for storage charges, while settle- 
ment is being negotiated or will the Commission be compelled to pay them? If 
the latter, will that reduce the amount that can be credited on a new car provided 
question No. 3 is answered in the affirmative? 

8. Under former laws and decisions any amounts recovered for loss or 
damage to Government property were for crediting to Miscellaneous Receipts. 
However Sec. 8 of Public Law 600—79th Congress, approved August 2, 1946, 
would seem to authorize the crediting of the amount recovered to Special Deposit 
account (30) 6690 for application against the purchase price of a new car. This 
matter is very important, because of the appropriation limitations in the purchase 
of passenger automobiles. 

4. If your decision does not follow the views of the Insurance Company as to 
the value of the car and/or collateral damages, should the case be submitted to 
your office for settlement? If not we will appreciate your suggestion for its 
proper handling. 

In view of the need of the Commission to replace the damaged car as soon as 
possible, your early decision will be greatly appreciated. 


If, as stated, the insurance company has assumed liability for the 
damages to the Government-owned automobile, the measure of damages 
is the amount which will compensate for all of the detriment proxi- 
mately caused on account of the accident. If the automobile can be 





620 DECISIONS OF THE COMPTROLLER GENERAL 


repaired, the measure of damages is the cost of repairs and the value 
of the loss of its use while being repaired. If damaged beyond repair, 
the measure of damages is the difference between the market value be- 
fore the accident and the salvage value of the wreckage. When totally 
destroyed, the measure of damages is its reasonable market value be- 
fore its destruction. See 5 Am. Jur. 905. 

Specifically, in reply to question No. 1, you are advised that, if the 
insurance company settles on the basis of the value of the car at the 
time of the accident, taking the wreckage for its salvage value, the 
amount of the Government’s claim need not be limited to the OPA 
ceiling price then in effect but the Government would be entitled to the 
fair and reasonable market value of the automobile immediately be- 
fore the collision, if such value was greater than the ceiling price fixed 
by the OPA for the sale of the car. See Ross Produce Co. v. Thompson, 
et al, (Iowa), 20 N. W. 2d 57; and Southern Railway Co. v. Farmer 
(Georgia) , 39S. E.2d 714. In the Ross Produce Co. case, the Supreme 
Court of Iowa, after pointing out that the Emergency Price Control 
Act of 1942, as amended, 50 U. S. C., Appendix, section 901, e¢ seq., 
had as its purpose the placing of a ceiling limit on prices in “sales” of 
commodities, services, etc., stated (page 61) as follows: 

* * * Surely it was never enacted to place a ceiling upon recoveries for 
property losses under insurance policies, or for recoveries for injury to or de- 
struction of property by tortfeasors or other wrongdoers, and thus serve to relieve 
them of making just compensation for injuries caused by their wrongdoing. These 
adjustments could never be a serious factor in the battle against inflation. The 
matter between the parties resulting from the collision of the vehicles is not a 
voluntary sale of the truck or any other transaction within the purview of the 
Act, but it is a claim for damages of appellee against appellants for their negligent 
destruction of its property. * * 

As to question No. 2, you are advised that the cost of removing the 
automobile to storage and the cost of storage are elements of damages 
suffered by the United States and should be recovered from the person 
whose negligence caused the damages. Apparently, the insurance 
company has assumed liability in this case. However, the recovery of 
such damages will not affect the amount available for credit toward 
the purchase of a new car since question No. 3 is being answered in the 
negative. 

With respect to said question No. 3, section 8 of the act of August 2, 
1946, Public Law 600, 79th Congress, 60 Stat. 808, provides: 

In purchasing motor-propelled or animal-drawn vehicles or tractors, or road, 
agricultural, manufacturing, or laboratory equipment, or boats, or parts, acces- 
sories, tires, or equipment thereof, or any other article or item the exchange of 
which is authorized by law, the head of any department or his duly authorized 
representative may exchange or sell similar items and apply the exchange allow- 
ances or proceeds of sales in such cases in whole or in part payment therefor: 


Provided, That any transaction carried out under the authority of this section 
shall be evidenced in writing. 
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It is obvious that said statute does not authorize the application of 
moneys recovered as damages on account of an accident toward the 
purchase price of replacement equipment. The recovery of damages 
is not a sale or exchange as contemplated by the statute and any 
amount recovered as damages in the instant case should be deposited 
and covered into the Treasury as miscellaneous receipts as required by 
section 3617, Revised Statutes. See 14 Comp. Dec. 87; 20 id. 349; 
22 id. 379; 8 Comp. Gen. 808; 5 id. 928; and 15 id. 683. 

As to question No. 4, you are advised that the matter of the Govern- 
ment’s claim primarily is for administrative consideration, adjust- 
ment, and settlement but, in case satisfactory settlement cannot be 
effected, the claim may be forwarded to the Claims Division of the 
General Accounting Office accompanied by a complete report of the 
pertinent facts including an administrative determination as to the 
fair market value of the damaged car, the towing and storage costs in- 
curred, and the nature and amount of any other items of damage sus- 
tained by the Government as a result of the accident. 


(B-63233) 
DRILL PAY—NATIONAL GUARD OFFICERS 


In view of the exception of “armory drill and administrative function pay” in 
section 3 of the Pay Readjustment Act of 1942, as amended, pertaining to 
the pay of National Guard officers when in Federal service, the armory drill 
pay authorized by section 14 of said act for National Guard officers should 
be computed on the basis of the pay provided by section 1 of the act, as 
amended, for the pay period applicable generally to officers of the grade 
involved, although they may have completed the service necessary to entitle 
them when in Federal service to the pay of a higher period. 


Assistant Comptroller General Yates to the Secretary of War, February 21, 1947: 
I have your letter of January 22, 1947, as follows: 


In connection with the extensive training program of the National Guard 
now under consideration, there has arisen a question in regard to the compu- 
~~ of armory drill pay as to which it is deemed advisable to request your 

ecision. 

Section 1 of the Pay Readjustment Act of 1942, as amended, prescribes the 
rates of pay for officers serving in the various pay periods and provides for the 
advancement in pay periods for commissioned officers after completion of the 
required years of service. 

Section 3 of the Pay Readjustment Act, as amended, provides, in part: 

“When officers of the National Guard * * * are authorized by law to 
receive Federal pay, except armory drill and administrative function pay, they 
shall receive pay as provided in Section 1 of this Act, * * *”’, [Italics 
supplied. ] 

Section 14 of the same Act provides for the payment of armory drill pay 
as follows: 

“Under such regulations as the Secretary of War may prescribe, officers of 
the National Guard, other than general officers, and warrant officers and enlisted 
men of the National Guard, shall receive compensation at the rate of one- 
thirtieth of the monthly pay authorized for such persons when in the Federal 
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service, for each regular drill, period of appropriate duty, or other equivalent 
period of training * * 

The specific question which arises at this time is in regard to the rate of 
pay on which the one-thirtieth is to be computed; for example, is a Captain, 
with over 17 years’ service, who would be entitled to receive pay of the fourth 
pay period if in Federal service, entitled to have his armory drill pay computed 
at 19 of the base pay of the fourth pay period, or, under the restrictive clause 
contained in Section 3, quoted above, is he limited to 4% of the monthly base 
pay of the third pay period? 

Your decision, B-29464, published in 22 Comp. Gen. 411, in which it was held 
that the longevity increase in pay may not be included in the computation of 
armory drill pay, has been noted. It is recognized that the 5 percent increase for 
each three years of service may not be included. However, at the time such 
decision was rendered, National Guard officers, while entitled to such longevity 
increase, were not entitled to advance to a higher pay period upon completion 
of the requisite service, as now authorized under existing amendments to the Pay 
Readjustment Act of 1942 

Since the War Department desires to issue new regulations covering National 
Guard pay as soon as possible, your early reply will be appreciated. 


The decision of this office to which you refer, 22 Comp. Gen. 411 
(B-29464, dated October 29, 1942), is, in pertinent part, as follows 
(quoting from page 415) : 


The statute in effect prior to the act of June 16, 1942, authorizing armory drill 
pay for oflicers of the National Guard, clearly provided that such pay was to be 
“one-thirtieth of the monthly base pay prescribed for them in section 3 of the Pay 
Readjustment Act of June 10, 1922, 42 Stat. 627. Increases in pay authorized 
because of length of service, were not considered in computing armory drill pay 
under this act or the prior acts. See section 47 of the act of June 4, 1920, 41 
Stat. 783, and section 3 of the act of June 3, 1924, 43 Stat. 364. In section 14 
of the act of June 16, 1942, armory drill pay for officers of the National Guard is 
authorized at the rate of “one-thirtieth of the monthly pay authorized for such 
persons when in the Federal service”; however, the change in language is not 
material insofar as longevity pay is concerned. Longevity pay for National 
Guard officers is authorized in section 3 of the act and it is there expressly pro- 
vided that such officers shall receive the prescribed addition to their base pay 
whenever entitled to Federal pay, “except armory drill and administrative 
function pay.” ‘The language in section 14 of the act, when considered with 
the specific provisions of section 3, makes it clear that the “pay” to which 
reference is made in section 14, is the base pay to which National Guard per- 
sonnel are entitled when in Federal service and not base pay plus longevity 
increases. * * 


Section 3 of the Pay Readjustment Act of 1942, 56 Stat. 360, was 
amended, after the date of the above-quoted decision, by section 2 of 
the act of December 2, 1942, 56 Stat. 1037, and (with respect to matters 
not material to the question here involved) it was further amended 
by section 4 and 7 of the act of September 7, 1944, 58 Stat. 730, 37 
U. S. C., Supp. V, 103. The relevant part of the said section 3, as 
amended, is as quoted in your letter above. Prior to its amendment, 
section 3 was, in pertinent part, as follows: 

When officers of the National Guard or of the Reserve forces of any of the 
services mentioned in the title of this Act, including Reserve officers, are 
authorized by law to receive Federal pay, those serving in grades corresponding 
to those of colonel, lieutenant colonel, major, captain, first lieutenant, and second 
lieutenant of the Army shall receive the pay of the sixth, fifth, fourth, third, 


second, and first periods, respectively, unless entitled to the pay of a higher 
period under the provisions of section 14 of this Act. Such officers whenever 
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entitled to Federal pay, except armory drill and administrative function pay, 
shall receive as longevity pay, in addition to base pay, an increase thereof at the 
per centum and time rates up to thirty years provided in section 1 of this 
Act. * * * 

Briefly, and in pertinent substance, section 3, as originally enacted, 
provided that when National Guard officers were “entitled to Federal 
pay, except armory drill and administrative function pay,” they should 
receive longevity pay, “in addition to base pay,” at the rates “provided 
in section 1 of this Act.” It seems clear that such provision contem- 
plated that armory drill pay would be on the basis of base pay only. 
22 Comp. Gen. 411. While section 3, as amended, provides that when 
such officers are entitled to “Federal pay, except armory drill and ad- 
ministrative function pay,” they shall receive pay “as provided in 
section 1 of this Act,” the exception with respect to armory drill pay 
was continued and it does not appear that the Congress intended by 
such amendment to change the basis for computing armory drill pay. 

The history of the legislation relating to drill pay indicates that, 
for many years, the Congress has taken the view that, generally and 
under normal conditions of participation in drills, a member of the 
National Guard is amply compensated when he receives one-thirtieth 
of the monthly base pay of his grade for participating in a drill of 
“at least one and one-half hours’ duration” (as specified in section 
92 of the National Defense Act of June 3, 1916, as amended, 32 U. S. C. 
62) and it is to be observed that while the Congress has seen fit to 
authorize the inclusion of flying pay in the computation of drill pay, 
it has used clear and unmistakable terms in doing so and has placed 
specific conditions and limitations upon such inclusion. See section 
18 of the Pay Readjustment Act of 1942, as amended, 37 U. S. C. 
Supp. V, 118; also, section 20 of the act of June 10, 1922, 42 Stat. 632, 
as amended by section 6 of the act of July 2, 1926, 44 Stat. 782. That 
the Congress had no intention of changing the established rule of long 
standing, based on the specific provisions of the prior statutes relating 
to drill pay (see sections 109 and 110 of the National Defense Act 
of June 3, 1916, as amended, 32 U. S. C. 143, 154, and section 14 of the 
Pay Readjustment Act of June 10, 1922, 42 Stat. 631), that length 
of service would not be considered for any purpose in computing drill 
pay, is shown not only by the fact that the phrase “except armory 
drill and administrative function pay” was retained in the amended 
section 3, but also by the circumstance that the sponsors of the bill 
which became the said act of December 2, 1942, apparently were not 
concerned about armory drill pay but were motivated primarily by a 
purpose to authorize the inclusion of inactive service of National 
Guard and Reserve officers for the purpose of determining the period 
pay of such officers when in the Federal service, and thus to supple- 
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ment the authority, already existing, for the inclusion of inactive 
service in computing the longevity pay of such officers in the Federal 
service. In this connection see 22 Comp. Gen. 33. 

Section 14 of the Pay Readjustment Act of 1942, 56 Stat. 367, 37 
U.S. C., Supp. V, 114, quoted in your letter, is the section which pro- 
vides for the payment of armory drill pay. That section has not been 
amended and as section 1, as amended, supra, is the only section (or 
statutory provision) to which reference may be had for a “monthly 
pay” for officers as contemplated by section 14, and as section 3 refers 
to section 1 to determine the pay of National Guard officers in Fed- 
eral service, it is necessary to refer to the said section 1, as amended, 
to find the rate of “monthly pay” contemplated by section 14 to be 
used in computing the armory drill pay of a National Guard officer. 
However, since the term “monthly pay” used in section 14 originally 
meant monthly base pay, as demonstrated by the original provisions 
of section 3, and since section 14 has not been amended and the amend- 
ments in section 3 do not appear to have been intended to change the 
basis of computing armory drill pay (the exception as to armory drill 
pay having been continued), or as intended to change the original 
meaning of the term “monthly pay” in section 14, when read in con- 
junction with section 3, the conclusion is required that such term in 
section 14 still means what it originally meant, that is, monthly base 
pay. 

For such reasons, it must be held that, as used in section 14 of the 
Pay Readjustment Act of 1942, the phrase “one-thirtieth of the month- 
ly pay authorized for such persons when in the Federal service” means 
one-thirtieth of the monthly base pay of the grade held by the person 
concerned, such monthly base pay, in the case of an officer, being one- 
twelfth of the annual pay provided in section 1 of the said act, as 
amended, for the pay period applicable generally to officers of the 
grade involved and not the pay of a higher period provided only for 
certain officers of such grade, in the regular establishments or in the 
Federal service, who have completed a specified number of years of 
service. 

Accordingly, answering the question presented in the example stated 
in your letter, and assuming the conditions to payment of drill pay 
have been met, a captain of the National Guard is entitled to one-thir- 
tieth of the monthly base pay of the third period, only, for each regu- 
lar drill, etc., whether he has or has not completed seventeen years’ 
service. 
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(B-63356) 


APPOINTMENTS—INITIAL SALARY RATES, ETC.—PERSONS ON LIST 
OF ELIGIBLES PRIOR TO MILITARY SERVICE APPOINTED AFTER 
SUCH SERVICE 


A person who had lost opportunity for probational appointment because of mili- 
tary service and who, after such service, was given a war service indefinite 
appointment in the Postal Service pending certification for a probational ap- 
pointment is not entitled to any increased rate of compensation prior to the 
date of probational appointment, by virtue of the act of July 31, 1946, fixing 
for compensation rate purposes, upon probational appointment, the construc- 
tive date of appointment of appointees who previously lost opportunity for 
appointment from a list of eligibles because of military service as the earliest 
date of appointment of an eligible standing lower on the list. 


Comptroller General Warren to the Postmaster General, February 21, 1947: 


There has been considered your letter of January 27, 1947, reference 
15, as follows: 


The act of July 31, 1946, Public Law 577, provides that employees covered by 
that act who receive probational appointments under specified conditions shall 
for the purpose of determining their rate of pay and seniority rights in the postal 
field service be held to have been appointed to such positions as of the earliest date 
on which an eligible standing lower on the same list of eligibles received a pro- 
bational appointment therefrom. Section 3 of the act provides that it shall take 
effect on the first day of the calendar month following the month in which it is 
enacted. As the act was approved July 31, 1946, the effective date is August 1, 
1946. 

Instances are arising where postal employees subject to Public Law 577 are 
given probational appointments subsequent to August 1, 1946, but who were 
actually serving as postal employees under war service or temporary appoint- 
ments prior to August 1, 1946. In such instances should the employee's effective 
date for any salary change necessitated through Public Law 577 be made retro- 
active to August 1, 1946, if he was in the service on or before that date, or should 
the date he receives a probational appointment be used as the date the salary 
adjustment becomes effective if subsequent to August 1, 1946? 

For example, John Doe in the New York City post office was employed as a 
war service indefinite employee on March 1, 1946, following his release from the 
armed forces. Mr. Doe’s name was restored to the eligible register as he had 
previously lost an opportunity for a probational appointment because of his induc- 
tion into the armed forces; his status was changed from war service indefinite 
to probational on November 15, 1946. Under Public Law 577 his seniority for 
pay purposes will date from March 7, 1942, the date that an eligible lower than 
he was selected from the register. In this instance will Mr. Doe be eligible for 
the benefits of Public Law 577 as of August 1, 1946, and be entitled to a retroactive 
increase in pay to that date, or will the benefits under this law accrue to him only 
subsequent to November 15, 1946, the date he received his probational appoint- 
ment? 


Public Law 577, approved July 31, 1946, 60 Stat. 749, is“An Act To 
provide benefits for certain employees of the United States who 
are veterans of World War II and lost opportunity for probational 
civil-service appointments by reason of their service in the armed 
forces of the United States.” So far as material to the facts herein 
presented, the said act defines the employees who are eligible to receive 
such benefits as “any person—(1) whose name appeared on any list 
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of eligibles * * * (B) at any time between May 1, 1940, and Oc- 
tober 23, 1943, with respect to a position in the field service of the 
Post Office Department * * * and (2) who, pursuant to Executive 
Order Numbered 9538, dated April 13, 1945, or regulations of the 
Civil Service Commission covering similar situations in which an 
eligible lost opportunity for probational appointment because of 
military service during World War II, was certified for probational 
appointment to such position, and, subsequently, was given such ap- 
pointment.” [Italics supplied.] In setting out the benefits conferred 
thereby, the said act further provides that those employees who are 
within the purview of the above-quoted provisions “shall, for the 
purpose of (A) determining his rate of compensation and (B) his 
seniority rights in the postal field service, be held to have been ap- 
pointed to such position as of the earliest date on which an eligible 
standing lower on the same list of eligibles received a probational 
appointment therefrom * * *.” Compare decision of November 
7, 1946, B-61421, 26 Comp. Gen. 315. In other words, when an eligible 
who lost opportunity for a probational appointment because of his 
entrance into the military service has been restored to the eligible 
list and given such appointment, pursuant to Executive Order 9538, 
dated April 13, 1945, or regulations of the Civil Service Commission 
covering similar situations, Public Law 577, supra, requires that his 
seniority rights and initial rate of compensation be determined upon 
the basis of the status which he might have attained had he not entered 
military service. Hence, the said act does not become operative with 
respect to a particular eligible until he has been given a probational 
appointment; and in no event may any increased rate of compensa- 
tion occasioned thereby be made effective prior to the date such pro- 
bational appointment was received. 

The employee whose case is exemplified in your letter lost an op- 
portunity for probational appointment because of his entrance into 
the armed forces. After his release, it appears that his name was 
restored to the eligible register pursuant to Executive Order 9538, 
supra, but pending his certification for a probational appointment and 
subsequent appointment to such position he was employed in a war- 
service indefinite status from March 1, 1946. It further appears that 
his status was not changed from war-service indefinite to probational 
until November 15, 1946. While it may be that action could have 
been taken more promptly to certify this employee for probational 
appointment, the fact remains that such action was not taken until 
November 15, 1946. Therefore, any increased salary rate accruing 
to him by virtue of Public Law 577, which relates only to probational 
appointments, clearly may not be made effective prior to that date. 
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(B-63379) 


COMPENSATION—TEMPORARY RURAL CARRIER—EFFECT OF DIS- 
ABILITY RETIREMENT OF REGULAR CARRIER FOLLOWING LEAVE 
WITHOUT PAY 


Under section 17 (f) of the Postal Service pay statute of July 6, 1945, the salary 
of a temporary rural carrier who was paid at the same rate paid the regular 
carrier on leave without pay pending action on his application for disability 
retirement should be adjusted to grade 1 as for a temporary rural carrier 
serving a route “for which there is no regular carrier,” effective the day 
following the regular carrier’s separation—the date notice authorizing his 
retirement was received in the administrative office—rather than at the 


beginning of the pay period following the date of the regular carrier’s 
separation. 


Comptroller General Warren to the Postmaster General, February 21, 1947: 


There has been considered your letter of January 27, 1947, refer- 
ence 15, as follows: 


Section 17 (f) of the act of July 6, 1945, Public Law 134, provides that a tempo- 
rary rural carrier serving in lieu of a regular rural carrier shall be paid at the 
same rate of pay that the regular carrier is entitled to. It frequently happens 
that rural carriers become disabled and after exhausting all annual and sick 
leave to their credit automatically are placed in a leave without pay status. In 
many instances these carriers apply for retirement. Generally several months 
are required before the Civil Service Commission can process and make a deter- 
mination with respect to approving or disapproving the carrier’s request for 
retirement. If the request is approved it is customary to date the retirement 
back to the close of business as of the last day of the month in which the carrier 
went on a leave without pay status. In such cases am I correct in directing that 
the temporary carrier’s rate of pay must be adjusted at the beginning of pay 
period following that in which information is received from the Commission to 
the effect that the carrier’s request for retirement has been approved? 

An example is that of a Grade 9 rural carrier who formerly served Route No. 1, 
in a southern post office. On August 15, 1946, the regular carrier went on leave 
because of illness. His total leave expired August 25, 1946, and he was in a leave- 
without-pay status from that day on. Shortly thereafter he requested retire- 
ment. A notice was received from the Civil Service Commission on December 
11, 1946, authorizing the retirement of the regular carrier as of August 31, 1946. 
In this instance it would appear that the proper action is to readjust the tempo- 
rary carrier’s pay from Grade 9 to Grade 1 as of December 16, 1946. 


Section 17 (f) of Public Law 134, approved July 6, 1945, 59 Stat. 
456, referred to in your letter, supra, provides: 


(f) A substitute rural carrier who performs service for a regular carrier ab- 
sent with pay shall be paid at the same rate paid the regular carrier for each 
day’s service, exclusive of Sundays and authorized holidays. A temporary rural 
carrier serving a route in place of a regular carrier absent without pay shall 
be paid at the same rate paid the regular carrier, Sundays and holidays included 
except at the beginning or end of the period of employment. A temporary rural 
carrier serving a route for which there is no regular carrier shall be paid at the 
rate of salary provided for a carrier of grade 1 for the route on which service is 
performed, including Sundays and authorized holidays except at the beginning 
and end of the period of employment. 


Regulations issued by the Civil Service Commission respecting dis- 
ability retirement, as set forth in Chapter R-5, Federal Personnel 
Manual, on pages 45 and 46, provide: 


If an employee appears to be eligible for disability retirement, the agency 
should give him an opportunity to apply for it before separating him. If he ap- 
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plies, the agency should carry him in a leave status (with or without pay) until 
notified by the Civil Service Commission of the Commission’s action on the 
claim. 


* a * > * > * 


The Commission will notify the agency of the action of allowance or disallow- 
ance of the claim. If disability retirement is disallowed, the agency is so in- 
formed by letter. If disability retirement has been allowed, CSC Form 3170 is 


forwarded to the agency, and upon its receipt the agency should take the follow- 
ing action: 


(1) If the employee is then on annual leave or leave without pay, it should 
separate him as of the date it receives the notice, except that if leave without 
pay began during the month in which the notice is received, the agency should 
carry the employee on leave without pay until the end of the month. 

The action taken by the Post Office Department in carrying the em- 
ployée here involved on the rolls in a leave-without-pay status after 
the exhaustion of his annual and sick leave until notice was received 
of the final action taken by the Civil Service Commission upon his 
application for disability retirement was in accord with the above- 
quoted regulations. In that connection see, also, 11 Comp. Gen. 1; 
21 id, 135, and the decisions cited therein. However, since the leave- 
without-pay status of the regular rural carrier here considered began 
in August, 1946, and not in December, 1946, during which month the 
notice from the Civil Service Commission was received, under the said 
regulations, the date of his separation should have been fixed as De- 
cember 11, 1946—the date upon which the notice of the action of the 
Civil Service Commission was received in your Department. 

The last sentence of section 17 (f) of the 1945 statute, supra, ex- 
pressly provides that a temporary rural carrier serving a route “for 
which there is no regular carrier” shall be paid at the rate of salary 
provided for a carrier of grade 1 for the route on which service is per- 
formed. Consequently, since subsequent to December 11, 1946, there 
was within the purview of the regulations, supra, no regular carrier 
for the route served by the temporary carrier here considered, his sal- 
ary should have been adjusted to grade 1, effective December 12, 1946, 
rather than as of December 16, 1946, as suggested in your letter. 


(B-62590) 


TRANSPORTATION AND SUBSISTENCE—NAVY ENLISTED MEN 
INJURED WHILE ON LEAVE 












A Navy enlisted man injured while returning from an authorized leave of absence 
may be furnished transportation and subsistence at Government expense in- 
cident to travel, pursuant to orders, from the place of initial treatment to 
another place for further treatment and thence to his regular station from 
which granted leave, to the extent of the excess of the cost thereof over the 
expenses of direct travel to his regular station which he would have been 

obligated to incur personally, if the treatment at such other place was 

administratively determined to be necessary as distinguished from being 
ordered at the man’s request and for his convenience. 
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deritent Comptreties General Yates to the Secretary of the Navy, February 
26, 1947: 


There has been considered your letter of December 17, 1946, re- 
questing decision as to the right of Donald J. Wilkins, seaman first 
class, U. S. Naval Reserve, to transportation and subsistence at Gov- 
ernment expense incident to the performance of travel from Clear- 
field, Utah, to Oakland, California, under the circumstances set forth 
in letter from the Acting Chief of the Bureau of Supplies and Ac- 
counts, Navy Department, dated November 19, 1946, forward there- 
with, which is as follows: 


1. Subject man was granted leave from Carrier Aircraft Service Unit 37 on 
17 May 1945, such leave to expire June 5, 1945. While on leave Wilkins was in- 
jured in an automobile accident and was hospitalized by the Army at Gowen Field, 
Boise, Idaho on May 31, 1945. On June 1, 1945, Wilkins was transferred by the 
Army to U. S. Naval Barracks, Clearfieid, Utah for further hospitalization and 
treatment. Under orders of June 11, 1945 (enclosure (B) ) subject man was trans- 
ferred from U. S. Naval Barracks, Clearfield, Utah to U. 8. Naval Hospital, Oak- 
land, California and the Disbursing Officer, U. S. Naval Supply Depot, Clearfield, 
Utah furnished transportation requests for cost of one tourist class rail fare, one 
lower tourist pullman berth and meal tickets for four meals. 

2. The Disbursing Officer, U. S. Naval Supply Depot, Clearfield, Utah under 
date of June 9, 1945 issued a request for checkage for the cost to government of 
transportation requests and meal tickets furnished Wilkins and such checkage 
was accomplished by Disbursing Officer, U. 8S. Naval Hospital, Oakland, Cali- 
fornia on July 11, 1945 (see enclosure (C) ). 

3. The provisions of reference (a) [A-32005, June 14, 1980] set forth in part. 

“The status of an enlisted man in the Navy subjects him to control by the 
Navy Department whether on leave or on duty. The fact that an attempt is made 
by Naval Officers to relieve the enlisted man of his expense for private hospital 
and medical treatment while absent from his station and duty because of injury 
suffered while on leave of absence does not create a duty status entitling the man 
to transportation and expenses at the cost of the government, from the place of 
his injury to his duty station when able to travel.” 

Since subject man was not ordered to return to the duty station from which 
leave of absence was granted but was ordered from treatment at Naval Bar- 
racks, Clearfield, Utah, to U. S. Naval. Hospital, Oakland, California, for further 
treatment, he does not come within the provisions of reference (a). 

’ 4, It is recommended that this matter be referred to the Comptroller General 
in regard to Wilkins’ entitlement to transportation at government expense from 
Clearfield, Utah, to Oakland, California, and for subsistence en route. 


Wilkins was granted a leave of 10 days with 8 days’ travel time, 
commencing at 8 a. m. May 17, 1945, and expiring at 7:30 a. m. June 
5, 1945, for the purpose of visiting Marblehead, Massachusetts, by 
leave papers issued by Carrier Aircraft Service Unit 37, Air Force, 
United States Pacific Fleet, c/o Fleet Post Office, San Francisco, Cali- 
fornia, dated May 15, 1945, with instructions to report to that com- 
mand upon the expiration of leave. On the reverse side of the leave 
papers the correct telegraphic address of the man’s ship or station was 
shown to be “COMMANDING OFFICER, FLEET ATR DETACH- 
MENT N. A. A. S., HOLLISTER, CALIFORNIA,” which, it is 
assumed, is the station from which leave was granted and to which 
Wilkins was to return upon expiration of leave. Apparently he was 


returning from Marblehead when injured at or near Boise, Idaho. 
7544964842 
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The orders of June 11, 1945, issued at the U. S. Naval Barracks, Naval 
Supply Depot, Clearfield, Utah, are as follows: 


To: Wilkins, Donald J., 554 21 01, Sic. V-6, USNR. 
Subj: Orders. 


1. Under treatment at this depot from 1 June 1945 to 11 June 1945. On leave 
from U. 8. Pacific Fleet Air Force, Carrier Aircraft Service Unit 37. 

2. Upon receipt of these orders and when directed by proper authority you will 
proceed as your transportation directs to the U. S. Naval Hospital, Oakland, Calif., 
and report to the Commanding Officer, U. 8. Naval Hospital, Oakland, Calif. 


Authority for this transfer is Medical Officer, NSD, Clearfield, Utah, NavMed 
Form “G”. 


3. You were not attached to the U. 8. Naval Barracks, Naval Supply Depot, 
Clearfield, Utah, therefore, upon completion of treatment it is requested that 
Article D-7017, BuPers Manual be complied with. The Commanding Officer, U. S. 
Pacific Fleet Air Force, Carrier Aircraft Service Unit 37, C/O Fleet Post Office, 
San Francisco, Calif. has been requested to forward you records and accounts to 
the Commanding Officer, U. S. Naval Hospital, Oakland, Calif. 

4. The Disbursing Officer, Naval Supply Depot, Clearfield, Utah, is hereby au- 

thorized and directed to furnish you with the necessary transportation and sub- 
sistence from Clearfield, Utah, to Oakland, California, the amount of which will 
be checked against your account. 
It appears that Wilkins proceeded to the U. 8S. Naval Hospital at Oak- 
land for treatment as directed. While the date and circumstances of 
his release from treatment at that hospital and his ultimate disposi- 
tion are not shown, it is assumed that he rejoined Carrier Aircraft Serv- 
ice Unit 37 for duty upon such release. 

Enlisted personnel of the military and naval services are entitled 
to transportation in kind and to subsistence en route, or to allowance 
in lieu thereof, only when traveling pursuant to orders on public busi- 
ness. Travel by an enlisted man away from his station on authorized 
leave is travel for personal reasons rather than on public business, and 
he is under obligation to return to his station at his own expense. It 
has been held that such obligation is not lessened or overcome by the 
issuance of orders during the leave period which change his duty 
station or which direct the performance of temporary duty en route to 
the old duty station, the enlisted man under such circumstances being 
considered as entitled to reimbursement for expenses incurred incident 
to travel performed under orders of that nature only insofar as they 
exceed the expenses that normally would have been incurred had he re- 
turned directly to the station from which leave was granted as origi- 
nally contemplated. 9 Comp. Gen. 152; 24 id. 302; B-49508, June 
20, 1945. 

Being away from his duty station on authorized leave of absence at 
the time of his injury, Wilkins was obligated to return to that station 
at hisown expense. The orders of June 11, 1945, quoted above are not 
entirely clear as to whether the purpose thereof was to direct travel to 
the U. S. Naval Hospital at Oakland as necessary to the treatment re- 
quired as a result of the injuries sustained, or whether they were issued 
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at the man’s request and as a matter of convenience to enable him to 
continue treatment at a point of his choice prior to his return to duty, 
but the latter situation is indicated by the provision of paragraph 4 
of the orders that the cost of transportation and subsistence furnished 
thereunder “will be checked against your account.” See in this con- 
nection paragraph (3), article D-7017, Bureau of Naval Personnel 
Manual. If issued at the man’s request and for his convenience, there 
clearly would exist no basis to warrant a conclusion that any part of 
the expenses of travel properly could be borne by the Government. If, 
however, such travel was directed upon an administrative determina- 
tion that treatment at the Naval Hospital at Oakland was necessary, 
it appears that the cost of travel in returning to his duty station by 
way of Oakland would be a proper charge against appropriated funds, 
but only to the extent it exceeded the expenses of travel that he would 
have been obligated to incur personally had he traveled directly from 
Clearfield, Utah, to the duty station from which leave was granted, 
such situation being essentially the same, with respect to the right to 
travel expenses, as though the orders of June 11, 1945, had directed the 
performance of temporary duty at Oakland prior to return to the duty 
station. 


(B-63570) 


HOLIDAYS—COMPENSATION—TRAVEL TIME; OVERTIME 


An employee who was ordered to perform official duties away from his head- 
quarters on a holiday falling within his basic 40-hour workweek may be 
compensated under section 302 of the Federal Employees Pay Act of 1945, 
as amended, at holiday rates for both travel time and actual work time 
within his regular duty hours, and may be paid at overtime rates for time 
worked outside of his regular duty hours. 


Comptroller General Warren to Floyd D. Young, Department of Commerce, 
February 26, 1947: 


Reference is made to your letter of January 24, 1947, file FISC: 
RMC: mjs, as follows: 


Mr. Alfred W. Anderson is an employee of the Los Angeles Weather Bureau 
Regional Office whose regular work week is Monday to Friday, inclusive, and 
whose hours of duty are from 8:00 a. m. to 4:30 p. m. with one-half hour for 
lunch. Mr. Anderson was ordered to perform official travel on December 25, 1946, 
in an emergency in connection with an aircraft accident. His activities on that 
day were as follows: 


10:00 a. m. to 11:00 a. m----__ Performed preliminary work in the Los Angeles 
Office before beginning the journey. 

11: 01 a. m. to 3:00 p.m Time spent in travel from Los Angeles to San 
Diego with no stop for lunch. (Put-up lunch 
was eaten while driving.) 

3:01 p. m. to 7:00 p.m Worked continuously at San Diego without stop- 
ping for dinner. 
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The employee was paid for eight hours for December 25, 1946, at his regular 
basic rate of pay. The payment was made January 10, 1947, by E. J. Brennan 
on youcher number 15-128056 under symbol 2015. (The voucher number is the 
disbursing officer’s number.) He contends that his salary for December 25 
should have been computed as follows: 





























8: 00 a. m. to 10: 00 a. m_____--- 2 hours of holiday leave at his basic rate of pay. 
10: 01 a. m. to 4: 00 p. m____----- 6 hours at holiday rates. 
4:01 p. m. to 7: 00 p. m__-__--_-_- 3 hours at overtime rates. 


Your decision is requested as to the legality of payment of the voucher. This 
request is made under authority of Section 3 of the Act of December 29, 1941 
(55 Stat. 876). 


In decision of November 13, 1945, B-53081, 25 Comp. Gen. 399, it 
was stated : 

* * * an employee in a pay-status is entitled to his regular compensation 
while traveling on official business during the hours comprising his daily tour 
of duty, the same as if he had remained at headquarters and it is immaterial 
witether, during such travel, he performs actual duty. 

Section 11 of the Federal Employees Pay Act of 1946, Public Law 
390, approved May 24, 1946, 60 Stat. 218, provides as follows: 

That part of the first sentence of section 302 of the Federal Employees Pay 
Act of 1945 which precedes the proviso is amended to read as follows: “Any 
officer or employee to whom this title applies who is assigned to duty on a 
holiday designated by Federal statute or Executive order during hours which 
fall within his basic administrative workweek of forty hours shall be compen- 
sated for not to exceed eight hours of such duty, excluding periods when he is 
in a leave status, in lieu of his regular rate of basic compensation for such 
duty, at the rate of twice such regular rate of basic compensation, in addition 
to any extra compensation for night duty provided by section 301 of this Act:”. 

In view of the foregoing, the voucher submitted properly may be 
certified for payment upon the basis stated therein, namely, holiday 
pay for 6 hours and overtime pay for 3 hours. 

The voucher is returned herewith. 


B-63358) 














COMPENSATION—DOUBLE—MILITARY, NAVAL, ETC., PERSONNEL EM- 
PLOYED IN CIVILIAN CAPACITY DURING TERMINAL LEAVE—EFFECT 
OF CANCELLATION OF UNEXPIRED PORTION OF LEAVE 


The fact that the unexpired portion of the leave granted a retired Navy officer 
pending release from active duty was canceled and the officer retained on 
active duty does not affect the character of the leave as “terminal leave” 
within the meaning of the act of November 21, 1945, authorizing civilian 
employment of personnel of the armed forces on military terminal leave, so 
as to preclude the payment of compensation, concurrently with the receipt 
of active-duty pay and allowances, for civilian services rendered by the 
officer prior to the effective date of the concellation of the leave. 


Comptroller General Warren to the Secretary of the Navy, February 27, 1947: 
Reference is made to your letter of January 27, 1947, JAG: II: 
WJG: mh, P16-3 (18) /CR, as follows: 


There is forwarded herewith the appointment of Captain Charles G. Halpine, 
U. S. Navy, Retired, to a civilian position in the Navy Department as Aeronau- 
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tics Engineer, P-7, with pay at the rate of $8,179.50 per annum, dated August 
1, 1946, with copies of the accompanying eight endorsements thereon and of 
the related enclosures. 

It will be observed from the enclosure that the question presented in this 
case involves the legality of Captain Halpine’s appointment to a civilian posi- 
tion in the Navy Department during the period he was on terminal leave as a 
retired officer and prior to the cancellation of such terminal leave and his con- 
tinuation on active duty. 

The Act approved November 21, 1945 (59 Stat. 584), further amended the Act 
of August 1, 1941, as amended (56 Stat. 200), by adding a new section 2, sub- 
paragraph (a) of which provides: 

“Sec. 2. (a) Any person, who, subsequent to May 1, 1940, shall have performed 
active service in the armed forces, may, while on terminal leave pending separa- 
tion from or release from active duty in such service under honorable condi- 
tions, enter or reenter employment of the Government of the United States, 
its Territories or possessions, or the District of Columbia (including any corpo- 
ration created under authority of an Act of Congress which is either wholly con- 
trolled or wholly owned by the Government of the United States, or any de- 
partment, agency, or establishement thereof, whether or not the employees thereof 
are paid from funds appropriated by Congress), and, in addition to compensa- 
tion for such employment, shall be entitled to receive pay and allowances from 
the armed forces for the unexpired portion of such terminal leave at the same 
rates and to the same extent as if he had not entered or reentered such 
employment.” 

In connection with the above, your decision is requested as to whether Captain 
Halpine is entitled to the pay of the Civil Service position to which appointed 
in the Navy Department, covering the period August 1, 1946, to September 26, 1946, 
inclusive, concurrently with the active duty pay and allowances to which he was 
entitled while on terminal military leave pending return to an inactive duty 
status as a commissioned officer on the retired list of the Navy, in view of the 
fact that such terminal leave was cancelled and this officer was retained on 
active duty in the Navy. 

In connection with the foregoing, attention is invited to the fact that the 
statements in paragraph 3 of the enclosed eighth endorsement, to the effect that 
Captain Halpine was relieved from active duty in the Navy “pending retirement 
for length of service” and that “he was returned to an active duty status as a 
commissioned officer in lieu of retirement” upon cancellation of the remainder of 
his terminal leave, are in error. The records of the Navy Department show that 
Captain Halpine was transferred to the retired list of the regular Navy on 
June 30, 1937, because of service ineligibility for selection for promotion, in 
accordance with the provisions of the Act approved March 3, 1931 (46 Stat. 
1482). He was recalled to active duty during the present war and to date has 
not been returned to an inactive duty status on the retired list. 


The eighth indorsement dated December 5, 1946, file O[R-522 :klc, 
from the Chief, Office of Industrial Relations, to the Judge Advocate 
General, referred to in your letter, is as follows: 


Subj. Legality of appointment of Captain Charles G. Halpine, USN (Ret), to a 
civilian position during period he was on‘terminal! leave prior to return 
to active duty—request for Comptroller General decision. 

Refs: (a) Public Law 226—79th Congress, approved 21 Nov 1945. 

(b) NCPI 50.5-2, Amendment 1. 


1. Forwarded. 

2. Under the instructions contained in reference (b), which were based on the 
provisions of Section 2 of Public Law 226—79th Congress, any individual may 
accept civilian employment in the Government and receive compensation for 
such service during the period covered by terminal leave payment pending 
separation or release, under honorable conditions, from active duty in the armed 
forces of the United States. 

3. The subject commissioned officer was relieved from active duty in the U. S. 
Navy pending retirement for length of service and terminal leave commenced 
30 June 1946. He was continued in a leave status until 27 September 1946, when 
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the remainder of his terminal military leave was cancelled and he was returned 
to an active duty status as a commissioned officer in lieu of retirement. Effective 
1 August 1946 Mr. Halpine was tendered appointment under Section 2, Regula- 
tion VIII, of the Temporary Civil Service Regulations, as an Aeronautics Engi- 
neer, P-7, at $8,179.50 per annum in the Office of the Chief of Naval Operations 
(Administration), Naval Intelligence, Assistant Chief Foreign Branch. Mr. 
Halpine worked in the civil service position from 1 August 1946 until close of 
business 26 September 1946. 

4. In view of the language of Section 2a of reference (a), it is requested that 
a decision be obtained from the Comptroller General as to whether it was the 
intent of Public Law 226 to permit the employment of a commissioned officer 
in a civilian position of the Government without regard to the Dual Employment 
and Dual Compensation Statutes during the period he is on terminal military 
leave pending retirement for length of service. If it is the intent of Public Law 
226 to permit the employment of a commissioned officer in a civilian position 
during the period of terminal military leave pending retirement for length of 
service, without regard to the Dual Employment and Dual Compensation Stat- 
utes, it is requested that a further ruling be obtained as to whether the employ- 
ment of Mr. Halpine could be considered legal during the period he was on termi- 
nal military leave pending retirement and from which he was recalled to an active 
duty status as a commissioned officer. 

5. Salary checks covering compensation for work performed by Mr. Halpine in 
his civilian position from the period 1 August 1946 until c. o. d. 26 September 
1946 are being withheld pending receipt of ruling on the subject case and instruc- 
tions relative to disposition. 

6. The return of all papers is requested. 


In 25 Comp. Gen. 677, which considered a somewhat analogous case 
involving employment with the State Department during the period 
of terminal leave following the period of assignment to active duty of 
an officer on the retired list of the Regular Army, the act of November 
21, 1945, 59 Stat. 584, was quoted and it was stated: 


The quoted statutory provision expressly provides, inter alia, that “Any per- 
son” who subsequent to May 1, 1940, shall have performed active service in the 
armed forces, may, while on terminal leave pending release from active duty in 
such service under honorable conditions, enter or reenter employment in the 
Federal Government and, in addition to compensation for such employment, “shall 
be entitled to receive pay and allowances from the armed forces for the unex- 
pired portion of such terminal leave.” The language contained in the said 
statute is clear and unambiguous and plainly would seem to authorize the pay- 
ment to Brigadier General Miller of his active duty pay and allowances as an 
officer of the Army for the unexpired portion of his terminal leave irrespective 
of his acceptance of civilian employment in the State Department while on such 
leave. However, it appears from the said indorsement of the Chief of Finance 
that some doubt in the matter has arisen by virtue of the provisions of section 
1222, Revised Statutes, which reads as follows: 

“Sec. 1222. No officer of the Army on the active list shall hold any civil office, 
whether by election or appointment, and every such officer who accepts or exer- 
cises the functions of a civil office shall thereby cease to be an officer of the 
Army, and his commission shall be thereby vacated.” 

The quoted statutory provision is applicable only to officers on the active list of 
the Regular Army. See 25 Comp. Gen. 203, and opinions of the Attorney General 
cited therein. Since Brigadier General Miller was an officer on the retired list, 
not the active list, of the Regular Army at the time of his acceptance of the civilian 
position in the State Department—although on terminal leave incident to a period 
of active duty as a retired officer—it seems evident that he was not subject to the 
said provisions of section 1222. Moreover, an examination of the legislative 
history of the said act of November 21, 1945, discloses that the provisions of section 
1222, along with the various statutes prohibiting dual employment and the receipt 
of double compensation, were particularly brought to the attention of the Con- 
gressional committees considering the proposed legislation. And that it was the 
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intent of the Congress to authorize the benefits provided by the said 1945 statute 
notwithstanding the provisions of such laws, including section 1222, Revised 
Statutes, clearly appears from House Report No. 1163, accompanying S. 1036 
(which, as amended by the House of Representatives, became the act of November 
21, 1945), wherein specific mention is made of section 1222, Revised Statutes, as 
well as the dual employment and dual compensation statutes, as constituting 
existing legislation the provisions of which were intended to be avoided by enact- 
ment of the bill. Hence, it is concluded that in enacting the said act of November 
21, 1945, the Congress intended that for the period of terminal leave from the 
armed forces such statute would supersede the provisions of section 1222, Revised 
Statutes, as well as the dual compensation statutes and any other law to the con- 
trary, and that the benefits of the statute were to extend to members of the 
Regular Army as well as to members of other components of the armed forces. 
Accordingly, you are advised that payment on the voucher, if otherwise correct, 
is authorized. 

While the terminal leave granted in this case by the order of June 
12, 1946, improperly designated the purpose thereof as “pending retire- 
ment for length of service”’—Captain Halpine already having been 
transferred to the retired list of the Regular Navy on June 30, 1937— 
the true purpose of said order appears to have been to relieve Captain 
Halpine from “all active duty” and as such it constituted “terminal 
leave pending * * * release from active duty” as those words are 
used in the 1945 statute; and the fact that said order later was canceled 
would not change the character of the terminal leave initially granted 
by said order which terminal leave continued up to the date of the 
cancellation thereof on September 27, 1946. Consequently, and in line 
with the decision, supra, payment for services performed by Captain 
Halpine as a civilian employee during a period of terminal leave would 
be proper notwithstanding that he had been transferred to the retired 
list of the Regular Navy on June 30, 1937, in accordance with the act 
approved March 3, 1931, 46 Stat. 1482, because of service ineligibility 
for selection for promotion and recalled to active duty during the 
present war. Since payment for services performed in a civilian posi- 
tion with the Government during a period of terminal leave is proper, 
the fact that the unexpired period of terminal leave was canceled and 
the officer retained on active duty in the Navy does not affect the 
legality of the payment for services performed in the civilian position 
prior to the effective date of cancellation of the terminal leave. 

Therefore, upon the basis of the facts presented, it is concluded that 
Captain Halpine is entitled to the pay of the civilian position to which 
appointed in the Navy Department covering the period August 1, 1946, 
to September 26, 1946, inclusive, concurrently with the active duty pay 
and allowances as a commissioned officer to which he was entitled while 
on terminal military leave during such period even though the unex- 
pired portion of such leave was canceled and the officer retained on 
active duty effective September 27, 1946. 
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(B-60908) 


PAY—ACTIVE-DUTY; RETIRED—TEMPORARILY PROMOTED NAVY 
OFFICERS—EFFECT OF COMBAT COMMENDATION 


Section 12 (1) of the act of June 23, 1938, authorizing the advancement of Navy 
line officers with combat commendation to the next higher rank upon retire- 
ment, has reference to advancement from a permanent and not a temporary 
rank, and, therefore, a captain of the Navy with combat commendation who 
was retired for length of service under the act of May 13, 1908, in his 
temporary rank of rear admiral (upper half) pursuant to section 10 (b) (2) 
of the act of July 24, 1941, as amended, is not entitled to the active-duty pay 
and allowances of a vice admiral upon his recall to active duty. 

Regular Navy officers with combat commendation who, upon retirement pursuant 
to the voluntary or involuntary retirement provisions of the act of February 

21, 1946, were placed on the retired list in their temporary rank, under 

section 7 (a) of the act, are entitled to retired pay computed either on the 

basis of the percentage determined from the formula in said section 7 (a) 

and their temporary rank active-duty pay or on the basis of the percentage 

rate (75 percent) prescribed by the combat commendation statutes and 
their permanent rank active-duty pay, whichever is the greater, rather 
than on the basis of 75 percent of their temporary rank active-duty pay. 
















































_— Comptroller General Yates to the Secretary of the Navy, February 


, 1947: 


There has been considered your letter of September 16, transmitting 
a letter dated August 20, 1946, from the Assistant Chief of the Bureau 
of Supplies and Accounts, Navy Department, together with the en- 
closures listed therein, relating to the computation of retired pay and 
active duty pay and allowances of retired officers of the Navy under 


the provisions of the act of February 21, 1946, Public Law 305 (60 
Stat. 26). 


Your letter is, in pertinent part, as follows: 


Your decision is requested on the questions presented in the letter from the 
Assistant Chief of the Bureau of Supplies and Accounts, as follows: 

(1) What is the retired and active duty pay status of Rear Admiral (T) Charles 
Perry Mason, U. 8. Navy, under the conditions stated in the enclosure? 

(2) What is the retired pay status of officers of the rank of commodore and 
below, with less than thirty years of service for pay purposes, who are placed 
on the retired list in accordance with the provisions of sections 5 and 6 of the 
Act of February 21, 1946 (Public Law 305—79th Congress), and in whose cases 
the percentage multiple computed in accordance with section 7 (a) of said 
Act would, under the conditions stated in the enclosure, be increased automat- 
ically to 75% if such officers otherwise come within the provisions of section 12 (1) 
of the Act of June 23, 1938, as amended (34 U. S. Code 404 (1) ), and those of the 
Act of February 23, 1942 (34 U. S. Code, Supp. V. 399h) ? 

(3) Is the line officer of the Regular Navy referred to in paragraph 9 (a) of 
the enclosed letter from the Assistant Chief of the Bureau of Supplies and Ac- 
counts entitled, under the conditions therein stated, to retired pay computed as— 

(a) 75% of the pay of a Captain with over 21 years’ service [$371.25]; 

(b) 75% of the pay of a Lieutenant Commander with over 21 years’ service 
[$278.44]; or 

(c) 52%% of the pay of Captain with over 21 years’ service [$259.88]? 

(4) Is the Staff Corps officer of the Regular Navy referred to in paragraph 
9 (b) of the enclosed letter from the Assistant Chief of the Bureau of Supplies 
and Accounts entitled, under the conditions therein stated, to retired pay com- 
puted as— 


(a) 75% of the pay of a Captain with over 21 years’ service [$371.25] ; 
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(b) 75% of the pay of a Lieutenant Commander with over 21 years’ service 
[$278.44] ; or 


(c) 60% of the pay of a Captain with over 21 years’ service [$297.00]? 


The letter of August 20, 1946, from the Assistant Chief of the 
Bureau of Supplies and Accounts, insofar as material, is as follows: 


Subj: Request for decision of the Comptroller General as to method of computa- 
tion of retired pay of officers retired voluntarily or involuntarily under 
sections 1, 3, and 6 of the act of February 21, 1946. 
Ref: .(a) Act of March 4, 1925, as amended (34 U. S. Code 399). 
(b) Act of January 16, 1936 (49 Stat. 1092) (34 U. S. Code 399f). 
(ec) Section 12 (1) of the act of June 23, 1938, as amended (52 Stat. 949) 
(34 U. S. Code 404 (1)). 
(d) Dec. Comp. Gen. A-9962:, dated 14 February 1939 (18 Comp. Gen. 655). 
(e) Dec. Comp. Gen. B-6150, dated 14 October 1939 (19 Comp. Gen. 433). 
(f) Act of February 23, 1942 (56 Stat. 120) (34 U. S. Code 399h). 
(g) Dee. Comp. Gen. B-37727, dated 29 November 1943 (23 Comp. Gen. 
393). 

(h) Dee. Comp. Gen. B-51927, dated 18 September 1945 (25 Comp. Gen. 
274). 

(i) Section 10 of the act of July 24, 1941, as amended by section 8 (a) of 
Public law 305 approved February 21, 1946. 

(j) Act of February 21, 1946, (Public Law 305). 

(A) Copy of BuPers letter Pers-3215-APR 7854, dated 24 June 1944. 

(B) Copy of SecNav letter 7854 Pers-325-njb, dated 6 January 1946. 

(C) Copy of opinion of the Judge Advocate General JAG: II: KMM:m, 

dated 23 April 1946. 

+ + + © - + * 

6. The President, on 10 December 1945, approved the request of Rear Admiral 
(T) Charles Perry Mason, USN, for retirement under the provisions of 34 U. S. 
Code 383. Upon the basis of such executive action, this officer was entitled to be 
placed on the retired list with three-fourths of the highest pay of his grade which, 
under the ruling of the Comptroller General in 23 Comp. Gen. 126, is three-fourths 
of the pay of a Captain [his permanent rank] with over 30 years service. Rear 
Admiral Mason was eligible under 34 U. 8. Code 404 (1) to be placed on the 
retired list with the rank of the next higher grade (Rear Admiral) but with no 
increase in pay, and he was also entitled, under the original section 10 of the 
act of July 24, 1941, to be placed on the retired list in the highest rank (Rear 
Admiral) in which he served satisfactorily under a temporary appointment, but 
with no increase in pay. The Secretary of the Navy, in his discretion, placed 
him on the retired list in the highest rank held by him under a temporary appoint- 
ment [Rear Admiral] (34 U. S. Code 350i), but with the pay of a Captain [En- 
closure (B)]. At time of retirement, Rear Admiral Mason was entitled to the 
pay of a Rear Admiral (upper half), having attained that position on the list of 
Rear Admirals of the active list of the Navy under the provisions of 50 U. S. 
Code 807. A supervening event, between date of issuance of enclosure (B) [6 
January 1946} and effective date of retirement in this case [1 April 1946], is the 
amendment of section 10 of the act of July 24, 1941 by section 8 (a) of the act of 


February 21, 1946. 
* * * 


Under the provisions of paragraphs (a) and (b) (2) of reference 
{i), Rear Admiral Mason is entitled to the highest grade and rank [Rear Admiral 
(upper half)] in which he served satisfactorily as determined by the Secretary 
of the Navy, and to retired pay computed at the rate applicable [75% under 34 
U. S. Code 383] based on such higher rank [Rear Admiral]. In accordance with 
the opinion in enclosure (C) he is eligible to be placed on the retired list with 
the rank of the next higher grade, viz: Vice Admiral. Advancement to such rank 
on the retired list will not affect his retired pay status, inasmuch as the pay pre- 
scribed for a Rear Admiral (upper half) and a Vice Admiral is the same. Para- 
graph (d) of reference (i) provides that personnel accorded higher rank pur- 
suant to this section shall, if subsequently assigned to active duty, be recalled in 
the grades, ranks or ratings in which they were retired, or returned to an inactive 
status, unless, under other provisions of law, they are entitled to higher grades, 
ranks or ratings. This officer has been accorded the [honorary] rank of Vice 
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Admiral under reference (c), and, if subsequently assigned to active duty, orders 
for such duty would be addressed to him in the rank of Vice Admiral and he 
would be entitled, under sections 7 and 15 of the Pay Readjustment Act of 1942, 
to the personal money allowance prescribed by law for officers serving in that rank. 
Therefore, it is recommended that the Comptroller General be requested to deter- 
mine the retired and active duty pay status of Rear Admiral Mason under current 
pay laws. 
e * + Be = o a 

9. It is recommended that the Comptroller General be requested to determine 
the retired pay status of certain officers whose retirement from active service was 
effective under the circumstances stated below : 

(a) The application of an officer of the Regular Navy for retirement under 
section 6 of the act of February 21, 1946 was approved on 29 April 1946, and he 
was placed on the retired list on 1 July 1946. The permanent rank of this officer 
is Lieutenant Commander, the highest temporary rank in which he served was 
Captain, and on 80 June 1946 he had 21 years 5 months and 24 days’ service 
creditable for pay purposes. This officer holds a combat citation from the Secre- 
tary of the Navy and is thereby entitled, under the provisions of 34 U. S. Code 
404 (1), to be placed on the retired list with the rank of the next higher grade 
and with three-fourths of the active duty pay of the grade in which serving at 
time of retirement. Is such officer entitled, under the provisions of 34 U. S. Code 
404 (1), section 7 (a) of reference (j), and paragraph (b) (2) of reference (i) 
to retired pay computed as: 

(a) 75% of the pay of a Captain with over 21 years’ service [$371.25] ; 

(b) 75% of the pay of a Lieutenant Commander with over 21 years’ service 
[$278.44] ; or 

(c) 5214% of the pay of Captain with over 21 years’ service [$259.88] ? 

(b) An officer of the Staff Corps of the Regular Navy has been selected for 
involuntary retirement and recommended for retirement in accordance with the 
procedure set forth in sections 1 and 3 of the act of February 21, 1946 and will 
be retired on 1 Névember 1946. This officer has over 23 years and 9 months serv- 
ice for pay purposes, and the highest rank in which he served is Captain. It is 
assumed that this officer will be placed on the retired list in the rank of Captain 
and, under the provisions of section 7 (a) of reference (j), he will be entitled to 
retired pay computed as 60% of the pay prescribed for an officer of that rank. 
This officer holds the permanent rank of Lieutenant Commander and he has been 
specially commended by the Secretary of the Navy for performance of duty in 
actual combat and is eligible, under reference (f), to be advanced on the retired 
list to the rank of the next higher grade with three-fourths of the active duty 
pay of the grade in which serving at time of retirement. Is this officer entitled, 
under 34 U. S. Code 399 (k) [h], section 7 ef reference (j), and paragraph (b) 
(2) of reference (i), to retired pay: 

a $) A ame as 75% of the pay of a Captain with over 21 years’ service 
[ 20); 
(b) Computed as 75% of the pay of a Lieutenant Commander with over 
21 years’ service [$278.44]; or 
(c) Computed as 60% of the pay of a Captain with over 21 years’ service 
[$297.00] ? 


With reference to your first question, it appears that the permanent 
rank of Charles Perry Mason is captain; that just prior to his retire- 
ment upon his own request after thirty years’ service, effective April 
1, 1946, he held the temporary rank of rear admiral and was receiving 
the pay of a rear admiral (upper balf) ; that the Secretary of the Navy 
has determined that he served satis:actorily as a rear admiral (upper 
half), and that he has been “specially commended for * * *  per- 
formance of duty in actual combat by the head of the executive depart- 
ment under whose jurisdiction such duty was performed” so as to come 
within the purview of section 12 (1) of the act of June 23, 1938, 52 
Stat. 951, 34 U.S. C. 404 (1), which provides that : 
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All line officers of the Navy who have been specially commended for their 
performance of duty in actual combat by the head of the executive department 
under whose jurisdiction such duty was performed, when retired, except as pro- 
vided in section 12 (h) of this Act [physical disability], shall, upon retirement, 
be placed upon the retired list with the rank of the next higher grade and with 
three-fourths of the active-duty pay of the grade in which serving at the time of 
retirement, 


It appears that Rear Admiral Mason’s application for retirement was 
submitted and that his retirement was effected in accordance with the 


provisions of the act of May 13, 1908, 35 Stat. 128, 34 U. S. C. 383, as 
follows: 


When an officer of the Navy has been thirty years in the service, he may, upon 
his own application, in the discretion of the President, be retired from active 
service and placed upon the retired list with three-fourths of the highest pay of 
his grade. 


Section 8 (a) of the act of February 21, 1946, 60 Stat. 28, amending 
section 10 of the act of July 24, 1941, 55 Stat. 605, 34 U. S. C. Supp. V, 
350 (i), is as follows: 


Section 10 of the Act approved July 24, 1941 (55 Stat. 605), is hereby amended 
to read as follows: 

“Sec. 10. (a) Personnel appointed or advanced under the authority of this Act 
may be continued in their temporary status during such period as the President 
may determine, but not longer than six months after the termination of war or 
national emergency or, in the case of reserve and retired personnel, not longer 
than the period herein specified or the date of release from active duty whichever 
is the earlier and in no case longer than six months after the termination of war 
or national emergency. Upon the termination of their temporary status such 
personnel on the active list of the Regular Navy and Marine Corps shall assume 
their permanent status and those of the retired list and of the respective Reserve 
Components, including the Fleet Reserve and Fleet Marine Corps Reserve, shall 
have, when returned to an inactive status, the highest grade and rank in which, 
as determined by the Secretary of the Navy, they served satisfactorily under a 
temporary appointment, unless entitled to the same or higher grade and rank 
pursuant to section 8 of this Act, as now or hereafter amended. 

“(b) (1) Personnel of the retired list returned to an inactive status with higher 
rank pursuant to subsection (a) shall receive retired pay computed at the rate 
prescribed by law and applicable in each individual case but based upon such 
higher rank. 

“(2) Personnel of the active list of the Regular Navy and Marine Corps and 
personnel of the Fleet Reserve and Fleet Marine Corps Reserve appointed or ad- 
vanced under the authority of this Act shall, when subsequently retired, if not 
otherwise entitled to the same or higher grade and rank or retired pay, be ad- 
vanced to the highest grade and rank in which, as determined by the Secretary of 
the Navy, they served satisfactorily under temporary appointments, and shall 
receive retired pay computed at the rate prescribed by law and applicable in each 
individual case but based upon such higher rank. 

“(c) Personnel of the classes described above who have been retired or re- 
leased from active duty prior to the date of this amendment shall be entitled to 
the benefits of this section from the date of retirement or release from active 
duty, as the case may be. 

“(d) Personnel accorded higher rank pursuant to this section shall, if sub- 
sequently assigned active duty, be recalled to active duty in the grades, ranks 
or ratings, with which they were retired or returned to an inactive status un- 


less under other provisions of law they are entitled to higher grades, ranks, or 
ra 


tings. 

“(e) The highest rank in which an officer served on or prior to June 30, 1946, 
or if a prisoner of war at any time during World War II the highest rank to 
which an officer was temporarily appointed pursuant to the provisions of this 
Act, is the highest rank in which the officer may be retired and upon which his 
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retired pay may be based pursuant to this section, unless under provisions of law 
other than those contained within this section he is entitled to a higher rank 
on the retired list or to a higher retired pay, or unless at the time of retirement 
he is serving in a higher permanent grade or rank.” 


Except as provided in section 8 of the act of July 24, 1941, 55 Stat. 
604, in the case of officers who retired for disability while serving in a 
higher temporary rank, and section 6 of the act of June 30, 1942, 56 
Stat. 465 (retirement for age), there never was general statutory au- 
thority, prior to February 21, 1946, for the retirement for officers of the 
Navy in their temporary rank with retired pay based upon such tempo- 
rary rank, and there appears to be no question that the provision of sec- 
tion 12 (1) of the line selection law of 1938 was limited in its applica- 
tion to the permanent rank of officers of the Regular Navy. Thus Rear 
Admiral Mason would have been entitled to retired pay computed on 
his permanent rank of captain with the honorary rank of rear admiral 
on the retired list under the provisions of section 12 (1) except for the 
provisions of section 10 (b) (2) of the act of July 24, 1941, as amended, 
supra. 

A case closely analogous in principle to the case of Rear Admiral 
Mason, but involving different statutory retirement provisions, was 
considered in decision’ of November 29, 1943, 23 Comp. Gen. 393, 
wherein it was held (quoting from the syllabus) : 


Section 3 of the act of January 12, 1923, authorizing for Coast Guard officers, 
retired after 40 years’ service, a one-grade advancement in rank and retired pay 
over that actually held at the time of retirement, operates only upon the per- 
manent rank of such an officer, and not upon a temporary rank to which promoted 
under authority of the act of July 24, 1941, and in which retired for age pursuant 
to the provisions of section 6 of the act of June 30, 1942, applicable to officers 
attaining the age of 64 years while holding temporary rank during the war 
emergency period. 


The following language of that decision is quite pertinent in the con- 
sideration of your first question : 

* * * The legislative history of section 6 of the act of June 30, 1942, shows 
that it was designed to supplement the act of July 24, 1941, so that officers holding 
temporary commissions thereunder and who were retired upon attaining the age 
of sixty-four years could be retired with their temporary rank and grade and 
retired pay computed on the active duty pay they were receiving at the time of 
retirement. While it is expressly provided in said section 6 that an officer shall 
be retired as authorized therein “unless eligible for retirement in a higher grade 
or rank under some other provision of law,” that provision merely is in the nature 
of a savings clause ; that is, an officer’s right to be retired in his temporary grade 
or rank as authorized by said section 6 does not deprive him of the right to be 
retired under some other statute which may be more beneficial to him. 

I find no indication, either in section 6 itself or in its legislative history, tending 
to show that an officer is authorized to first take advantage of that section, be 
retired in his temporary grade or rank with retired pay based on his active duty 
pay authorized in such temporary status, and then be advanced to a higher grade 
pursuant to section 3 of the act of January 12, 1923, because he had completed 
40 years service. It seems clear that the provision contained in section 3 of the 
act of January 12, 1923, supra, is intended to operate only upon the permanent 
rank of officers of the Coast Guard who are otherwise entitled to its benefits and 
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that it has no reasonable application to an officer who received a higher temporary 
rank, under a wartime measure, shortly before reaching the statutory retire- 
ment age. * * * 


In a decision dated December 16, 1946, to the Secretary of the 
Treasury, B-60127, 26 Comp. Gen. 417, involving section 7 of the act 
of February 21, 1946, 60 Stat. 27, there was considered the legal effect 
upon the retired pay of an officer of the United States Coast Guard 
who, while holding the permanent rank of commander and the rank 
of rear admiral, temporary, under the provisions of the act of July 
24, 1941, had been specially commended under the act of June 6, 
1942, 56 Stat. 328—identical in purpose to section 12 (1) of the line 
selection law of 1938—and who also had served prior to November 
12, 1918, and it was stated therein: 


The said section 6 [act of February 21, 1946] establishes a new and broader 
basis upon which an application for retirement may be predicated and, in a 
sense, is analogous to, and is a substitute for, subsection 12 (e) of the act of 
June 23, 1938, supra, which is repealed by section 11 (c) of Public Law 305. Un- 
like the earlier law, the current provisions do not specifically provide the basis 
upon which retired pay is to be computed for officers retired thereunder; how- 
ever, section 7 of Public Law 305 provides as follows: 

“*(a) Each officer retired pursuant to the foregoing sections of this Act 
shall be placed on the retired list with the highest rank, permanent or temporary, 
held by him while on active duty, if his performance of duty in such rank as 
determined by the Secretary of the Navy has been satisfactory. In any case 
where, as determined by the Secretary of the Navy, any such officer has not per- 
formed satisfactory duty in the highest rank held by him while on active 
duty, he shall be placed on the retired list with the next lower rank in which 
he has served but not lower than his permanent rank. Officers retired pursuant 
to the foregoing sections of this Act shall receive retired pay at the rate of 2% 
per centum of the active duty pay with longevity credit of the rank with which 
retired, multiplied by the number of years of service for which entitled to credit 
in the computation of their pay while on active duty, not to exceed a total of 
75 per centum of said active-duty pay: Provided, That a fractional year of six 
months or more shall be considered a full year in computing the number of years 
service by which the rate of 2% per centum is multiplied: Provided further, 
That officers whose computation of pay on the active list is not based upon 
years of service shall receive as retired pay 75 per centum of their active duty 
pay. 
“*(b) Nothing within this section shall prevent any officer from being placed 
on the retired list with the highest rank and with the highest retired pay to 
which he might be entitled under other provisions of law. 

“*(c) The highest rank in which an officer served on or prior to June 30, 
1946, or if a prisoner of war at any time during World War II, the highest 
rank to which an officer was temporarily appointed pursuant to the provisions 
of the Act approved July 24, 1941 (55 Stat. 603), is the highest rank in which 
the officer may be retired and upon which his retired pay may be based pursu- 
ant to this section, unless under provisions of law other than those contained 
within this section he is entitled to a higher rank on the retired list or to a 
higher retired pay, or unless at the time of retirement he is serving in a higher 
permanent grade or rank.’ ” 

Subsection (c), quoted above, clearly limits the rank in which an officer 
may be retired and upon which his retired pay may be based, to the highest 
rank attained on or prior to June 30, 1946. It does not appear from the lan- 
guage employed that an officer is to be given the benefits of that section and 
to have superimposed upon such benefits the provisions of other laws. I find 
nothing in the legislative history of the act which would indicate an intent on 
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the part of the Congress to provide cumulative benefits under the circumstances 
indicated in your letter. On the contrary, to give effect to the savings provi- 
sions contained in section 7 of the act of February 21, 1946, it must be con- 
cluded that, in the first instance, the retired pay of an officer retired under the 
provisions of section 6 of that act is to be computed as indicated in section 7 
thereof, and that the retired pay so computed is the highest retired pay which 
is authorized to be paid to a particular officer unless, under other provisions 
of law and without the advantage of the provisions of the said section 7, he is 
entitled to a higher retired pay. 

In a decision dated November 19, 1946, B-60141, to the Secretary of the Navy, 
it was held that a rear admiral of the Navy who was entitled to the pay of the 
lower half on June 30, 1946, would be entitled to no increase in retired pay upon 
subsequent retirement solely because he changed from the pay of the lower half 
to the pay of the upper half after June 30, 1946. Hence, under the provisions of 
section 7 of the act of February 21, 1946, an officer, who, as indicated in your let- 
ter, was holding the permanent rank of commander; who was advanced under 
the provisions of the act of July 24, 1941, to the rank of captain on December 10, 
1942, and to the rank of rear admiral on November 22, 1944; and who became 
entitled to the pay of the upper half on July 1, 1946, would be entitled, if retired 
under the provisions of section 6 of the act of February 21, 1946, to retired pay 
of 75 percent (last proviso of section 8 (a)) of the pay of the lower half. Neither 
the provisions of section 15 of the act of June 16, 1942, with respect to the retired 
pay of officers who performed service prior to November 12, 1918, nor the pro- 
visions of the act of June 6, 1942, with respect to officers specially commended 
for performance of duty in actual combat, when considered together with laws 
other than the provisions of section 7 of the act of February 21, 1946, would ap- 
pear to entitle the officer to a higher retired pay, and, therefore, it is concluded 
that the officer mentioned in your letter is entitled to retired pay as indicated 
above computed under the provisions of section 7. Your question is answered 
accordingly. 


The saving clauses contained in section 10 provide only for preserv- 
ing any greater benefits to which an officer may be entitled under stat- 
utory provisions other than those contained in such section and since 
the benefits provided in section 12 (1) of the line selection law of 1938 
relate only to officers of the Regular Navy retired in their permanent 
rank such benefits do not accrue to officers retired in a temporary rank. 
And although not strictly a matter for consideration by this office, 
there would appear to be extreme doubt as to the applicability of the 
said section 12 (1) in conferring an honorary rank upon the retired 
list above the highest temporary rank authorized in the said act of 
February 21, 1946. At any rate, based upon the above and the deci- 
sions cited, for purposes of retired pay, the rank of Rear Admiral 
Mason under the provisions of section 10 of the act of Jély 24, 1941, as 
amended, is rear admiral (upper half), and if he should be called to 
active duty, for purposes of active duty pay and allowances the highest 
rank to which he would be entitled by laws now in effect is that of rear 
admiral of the upper half. See generally 19 Comp. Gen. 433. 

Since your second question makes inquiry relative to the retired pay 
status of officers of the rank of commodore and below, it is assumed 
this question involves officers who are retired while holding ranks 
temporarily, and inasmuch as the principle involved in this question 
seems to be the same as that contained in your subsequent questions, 
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an answer to your other questions makes unnecessary an answer to 
your second question. 

Your third question involves the case of an officer of the line of the 
Navy who was placed on the retired list under section 6 of the act of 
February 21, 1946, 60 Stat. 27, in the rank of captain, temporary 
(permanent rank of lieutenant commander), after 21 years’ service, 
and your fourth question involves the retired pay status of an officer 
of the staff corps of the Regular Navy who was selected for involun- 
tary retirement under the same act with over 2314 years’ service. This 
staff officer also holds the permanent rank of lieutenant commander 
and his highest temporary rank is that of captain. Since both officers 
are reported to have been specially commended under substantially 
identical provisions, i. e., section 12 (1) of the line selection law of 
1938, and the act of February 23, 1942, 56 Stat. 120, respectively, the 
same question is presented in each case as to whether their retired pay 
is to be computed under section 7 (a), 60 Stat. 27, on the pay of a cap- 
tain (the highest temporary rank) ; on 75 percent of the pay of a cap- 
tain, or upon 75 percent of the pay of a lieutenant commander, the last 
two alternate bases being premised upon the special commendation 
statutes. 

It seems reasonably clear that section 10 (b) (2) has no application 
with respect to these officers of the Regular Navy who were retired in 
their highest temporary rank under the first six sections of the act. 
Section 10 (b) (2), supra, is not limited to officers, alone, appointed or 
advanced under authority of the act of July 24, 1941, as amended, but 
applies to personnel of the active list and personnel of the Fleet Re- 
serve, and provides that when subsequently retired such personnel 
shall: 

* * * if not otherwise entitled to the same or higher grade and rank or re- 
tired pay, be advanced to the highest grade and rank in which, as determined by 
the Secretary of the Navy, they served satisfactorily under temporary appoint- 
ments, and shall receive retired pay computed at the rate prescribed by law and 
applicable in each individual case but based upon such higher rank. 

This general provision of the statute seems to refer to, and provide for, 
any personnel on the active list or in the Fleet Reserve who, when 
subsequently retired, may not be serving in their highest grade or 
rank and who consequently would be required to accept a rate of re- 
tired pay prescribed by law in some lower rank or grade. See 26 
Comp. Gen. 5. However, it is not perceived that the provisions of said 
section 10 (b) (2) have any application with respect to officers retired 
under the provisions of sections 1 to 6 of the same act, 60 Stat. 26, 27, 
for whom specific provision is made under section 7 (a) augmented 
by the savings clauses of sections 7 (b) and (c), 60 Stat. 27. The 
language employed in section 7 (a) of the act is specific in providing 
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that “Each officer retired pursuant to the foregoing sections of this 
Act shall be placed on the retired list with the highest rank, perma- 
nent or temporary, held by him while on active duty, if his perform- 
ance of duty in such rank as determined by the Secretary of the Navy 
has been satisfactory”, with the retired pay “at the rate of 24% per 
centum of the active-duty pay with longevity credit of the rank with 
which retired, multiplied by the number of years of service for which 
entitled to credit in the computation of their pay while on active duty, 
not to exceed a total of 75 per centum of said active-duty pay.” The 
savings clauses of sections 7 (b) and (c) manifest no purpose to grant 
to officers of the Regular service retired pay at a rate above 214 per 
centum of the active duty pay of their highest temporary grade or 
rank, for each year of service, and since that rate of retired pay is 
specifically so provided, there appears to be no legal basis or necessity 
for adverting to provisions other than the savings clauses contained 
in said sections 7 (b) and (c). 

Since the officers referred to in your third and fourth questions ap- 
pear to have been placed on the retired list with the highest temporary 
rank to which entitled under section 7 (a) and not having attained a 
higher permanent rank, the retired pay to which they are entitled is 
limited to that computed at the rate prescribed in section 7 (a) unless 
entitled to a higher retired pay under other provisions of law unaided 
by said section 7. The legislative history of the act of February 21, 
1946, affords no substantial aid as to the precise meaning and purpose 
of the uncertain, if not redundant, language of the respective sections 
7 and 10. While the savings clauses appear to have been incorporated 
in the act for the purpose of granting benefits pertaining to officers 
subsequently attaining higher permanent rank, which would exclude 
granting to officers retired in their temporary rank the retired pay to 
which permanent officers who are specially commended are entitled, 
sections 7 (b) and (c) of the act saved to such temporary officers the 
retired pay of their permanent rank to which entitled under other 
laws if greater than the retired pay computed on their highest tempo- 
rary rank under the provisions of section 7 (a). 

It is noted, also, that one of the purposes of the act under considera- 
tion was to place officers of the reserve components of the Navy and 
Marine Corps, who might be eligible for retirement, on a parity with 
officers of the regular services who retire under its provisions. Since 
section 12 (1) of the line selection law of 1938 and the act of February 
23, 1942, are applicable only to officers holding permanent rank in the 
Regular Navy and Marine Corps, an interpretation of the statute 
authorizing officers of the regular services to receive retired pay for 
special commendations, based upon their temporary rank, would 
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create a disparity as between them and specially commended officers 
of the reserve components who otherwise might be entitled to retire- 
ment under the provisions of the act, in their temporary grades. 

Accordingly, since the retired pay of the officer referred to in your 
third question, when computed on 75 per centum of the pay of a lieu- 
tenant commander with over 21 years’ service, is greater than 52% 
per centum of the active duty pay of a captain, the officer is entitled to 
retired pay at 75 per centum of the pay of a lieutenant commander. 
In your fourth question the retired pay computed on 60 percentum 
of the officer’s temporary rank of captain is greater than would be 
his retired pay when computed on 75 per centum of his permanent 
rank of lieutenant commander, and he is entitled to retired pay com- 
puted under section 7 (a) on the temporary rank of captain. 


(B-60581) 


RENTAL AND SUBSISTENCE ALLOWANCES—DEPENDENTS—UNMAR- 
RIED MINOR CHILDREN OF VOID AND VOIDABLE MARRIAGES 


Hereafter, the General Accounting Office will not question credits of increased 
rental and subsistence allowances under the Pay Readjustment Act of 1942 
on account of unmarried minor children of marriages null in law and mar- 
riages annulled as void or voidable, unless and until such children, in a par- 
ticular case, are found by a court to be illegitimate; however, such credits 
must be supported by a showing of support by the officer concerned such as 
is required by the decision in 24 Comp. Gen. 233 in the case of divorced 
officers, the information in the certificate there required to be adjusted as may 
be necessary under the circumstances of each case. 


Assistant Comptroller General Yates to Maj. W. Sam Bunker, Army of the 
United States, March 3, 1947: 

There was forwarded to this office by first indorsement dated Sep- 
tember 11, 1946, of the Chief of Finance, your letter dated May 24, 
1946, with enclosures, requesting a decision whether you are authorized 
to make payment on a voucher, transmitted therewith, in favor of 
G. F. K.., first lieutenant, AC, covering allowances as for an officer with 
dependents (unmarried minor child), the issue of an annulled mar- 
riage, for the period May 1 to 31, 1946. 

Section 4 of the Pay Readjustment Act of 1942, 56 Stat. 361, defines 
the term “dependent” insofar as herein material, as follows: 

The term “dependent” as used in the succeeding sections of this Act shall in- 
clude at all times and in all places * * * unmarried children under twenty- 
one years of age. * * * Provided, That the term “children” shall be held to 


include stepchildren and adopted children when such stepchildren or adopted 
children are in fact dependent upon the person claiming dependency allowance. 


And it has been held that the term “children,” as used in said section 
4, does not include illegitimate children. 23 Comp. Gen. 516. 
At common law the children of annulled marriages, whether void 


or merely voidable, were illegitimate. Schouler on Domestic Rela- 
7544964843 
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tions, volume 1, page 19; Vernier, American Family Laws (1931), 
section 48. However, the common law has been substantially altered 
by modern legislation. As early as 1931, 41 American jurisdictions 
had modified the common law rule in varying degrees, over half of 
these 41 jurisdictions having adopted the liberal principle that the 
children of all marriages null in law shall be legitimate. Vernier, 
American Family Laws (1931) ,-section 48. And by 1938, as evidenced 
by section 48 of the supplement to the said treatise, the rule of the 
common law had been modified in two additional American jurisdic- 
tions and the scope of the legitimatizing laws of five other such juris- 
dictions had been substantially broadened, some specifically declaring 
that the issue of all marriages “shall be deemed legitimate although 
the marriage may be voidable or void for some reason in law.” In 
still at least one other jurisdiction the legitimacy of children of an 
annulled bigamous marriage is saved by local divorce laws (see Gen- 
eral Statutes of North Carolina, Vol. 2, Ch. 50, sec. 11, and annotation 
to section 4 of that Chapter). 

Moreover, there is much conflict of opinion in the decisions of the 
courts, and in legal treatises, as to the particular jurisdiction the law 
of which shall govern in determining the legitimacy status of such 
children. In the annotation in 162 A. L. R., at page 627 (1946), this 
conflict of opinion is referred to as giving rise to the situation that 
any one of the following conceivably may furnish the personal law 
of the child by which his legitimacy is to be determined— 

(1) the state where the marriage was celebrated. 

(2) the state where the parents were domiciled at the time of celebration. 

(3) the state where the child was born. 

More specifically, some authorities have conceded the general rule to 
be that the law of the place of the marriage is controlling. Withrow 
v. Edwards (Virginia, 1943), 25 S. E. 2d 343; Leonard v. Braswell 
(Kentucky, 1896), 36 S. W. 684; Annotation, 73 A. L. R. 951; 11 
Am. Jur., Conflict of Laws, sec. 18. Other authorities have relied on 
the law of the domicile. Moore v. Saxton (Connecticut, 1916), 90 A. 
960; Green v. Kelley (Massachusetts, 1918), 118 N. E. 235; 15 C.J.S., 
Conflict of Laws, sec. 14h; Restatement, Conflict of Laws, secs. 137 
and 138. And, as to the general tendency of the courts to effect a 
status of legitimacy rather than illegitimacy even to the applying of 
the law of whichever jurisdiction would have the effect of sustaining 
legitimacy, although, under the strict theory of conflict of laws, such 
law clearly would be inapplicable, see Jn re Lund’s Estate (Cali- 
fornia, 1945), 159 P. 2d. 643; 162 A. L. R. 606, and Annotation thereto 
at page 628. é 

Under these circumstances, and the practical aspect of the matter, 
there appears no compelling reason why, for rental and subsistence 
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allowance purposes, this office should undertake, in each such case, 
to determine the particular law applicable, and credits of such allow- 
ances on account of unmarried minor children of marriages null in 
law, and marriages annulled as void or voidable, will not hereafter 
be questioned in the accounts, if such credits are otherwise correct and 
proper, unless and until such children, in a particular case, are found 
by a court to be illegitimate. But, of course, such credits must be 
supported by a showing of support by the officer concerned such as is 
required in the case of divorced officers (see 24 Comp. Gen. 233), the 
information in the certificate of support there required to be adjusted 
as may be necessary under the circumstances of each case. 

Accordingly, and since the officer in the present case has furnished 
such a certificate of support and no finding has been made by a court 
that the child involved is illegitimate, you are authorized to make 
payment on the voucher, which is returned herewith, if the voucher 
is otherwise proper and correct. , 

The other papers submitted with your letter are retained in this 
office. 


(B-63216) 


CONTRACTS—DAMAGES OCCASIONED BY DELAYS RESULTING FROM 
GOVERNMENT'S FAILURE TO FURNISH PREFERENCE RATING 


In the absence of any warranty or guardnty respecting a War Production Board 
preference rating in a construction contract, a notation of a rating—under 
which, in its original form, a contractor readily could obtain materials but 
which had been amended to eliminate certain lumber items prior to submis- 
sion of the accepted bid—on the cover of specifications issued to bidders does 
not constitute a contract provision that any particular rating would be granted 
or that such priority orders would be granted as would enable the contractor 
to complete the work within the contract period. 

Even though a notation of a War Production Board preference rating on the 
cover of bid specifications for a construction project be regarded as obligating 
the Government to furnish the exact rating referred to so that the contractor 
readily could obtain all necessary materials, the Government, upon failure 
to furnish such rating, would not be liable under the provisions of the con- 
struction contract involved for damages resulting from a delay occasioned 
thereby, but would be required only to relieve the contractor from payment of 
liquidated damages by reason of the delay. 


Comptroller General Warren to the Administrator, Federal Works Agency, 
March 3, 1947: 


Reference is made to your letter of January 21, 1947, as follows: 


Under authority of Title II of the Lanham Act, the United States of America, 
acting through the Federal Works Administrator, entered into contract numbered 
WaAat 899 with the MacDougald Construction Company, for the construction of 
hospital facilities at Anniston, Alabama (F. W. A. Project, Ala. 1-115) in the 
lump sum amount of $390,717. The contract was executed July 12, 1943; work 
was started on the same date and was completed on December 22, 1944. 

The contractor filed a claim for damages resulting from delays allegedly caused 
by the Government. After considering this claim, the Division Engineer of this 
Agency, on September 5, 1945, delivered to the contractor, a written determination 
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embodying, (a) findings of fact, and (b) conclusions and decisions disallowing the 
claim in its entirety. A copy of the aforesaid determination is attached. 

From this determination, the contractor appealed to the Federal Works Admin- 

istrator, as head of the Agency. A representative of the Administrator, specially 
appointed to act upon the appeal, granted the contractor a hearing on November 
13, 1945, and thereafter on December 13, 1945, rendered his written report, recom- 
mending that the Contractor’s claim be disallowed in its entirety. I attach 
copies of this report and of a memorandum, dated December 14, 1945, from the 
General Counsel of this Agency presenting his views on the report. 
- After consideration of the documents aforesaid, I have administratively deter- 
mined to adopt, as my own, the aforesaid report of my special representative, as 
to all aspects of the contractor’s claim except that portion relating to the prefer- 
ence rating promised by the Government. 

Un this question, the facts, as found by the Division Engineer and by the 
Special Representative, are as follows: 

1. The cover of the specifications (forming part of the contract documents) 
delivered by the Government to all bidders, including MacDougald Construction 
Company bore the words; 


“Preference Rating AA-4 
“Under Preference Rating Order P-19-h 
“Serial No. 40122.” 


2. The contract documents contain no other reference to preference ratings. 

3. The War Production Board had issued the aforesaid preference rating on 
February 10, 1943, and had amended it on May 24, 1943, so as to eliminate certain 
lumber. 

4. Bids were received on June 28, 1943, and the contract was executed on 
July 12, 1943. 

5. The contract documents, at all times prior to and including the date of 
execution of the contract, required the contractor to furnish all materials covered 
by said preference rating in its original form, and did not exclude from such 
Peeneenents the lumber eliminated by the aforesaid amendment to the preference 
rating. 

6. Prior to the execution of the contract, neither MacDougald Construction 
Company nor any other bidder was notified of the aforesaid amendment to the 
preference rating. 

7. The progress of the work was delayed by reason of the inability of the con- 
tractor to obtain the lumber eliminated by the aforesaid amendment to the 
preference rating. 

8. Had the preference rating remained in its original form, the lumber could 
have been readily obtained, and to this extent the delay in the progress of the 
work would not have occurred. 

The General Counsel of this Agency has rendered his opinion that these facts 
constitute, in law, a contractual obligation by the Governmert to furnish a 
specified priority, for the breach of which the Government is liable in contract. 
I agree with this opinion. 

I am aware, of course, of the familiar doctrine that the Government, when 
acting in a contractual capacity, is not liable in damages for its actions as a 
sovereign. 

Maawell v. United States, 3 F (2d) 906 aff'd 271 U. S. 647. 

Gothwaite v. United States, 102 Ct. Cl. 400-401. 

J. F. Barbour €& Sons v. United States (Court of Claims Nov. 5, 1945) 63 F. 
Supp. 349. 

That doctrine, however, is not applicable to the facts here. As stated in the 
Special Representative’s report, the above noted quotation on the cover of the 
specifications “must have been intended to have and did have some significance.” 
Yo my mind the significance is clear. The notation was intended to assure the 
contractor that all materials, required by the specifications, could readily be 
obtained under the specified preference rating. And indeed that was true with 
respect to the preference rating in its original form. 

The Government, it seems to me, has the capacity to contract with another 
m respect to the performance of its sovereign acts. And even though the control 
of preference ratings was vested in the W. P. B. rather than in the Federal 
Works Administrator, I conceive that the Federal Works Administrator, was 
authorized to perfect arrangements with the W. P. B. respecting preference 
ratings, and to represent to others that he had done so. On this point, a dictum 
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appearing in the opinion rendered by the Court of Claims in J. F. Barbour & 
Sons v. The United States, (Supra) is most pertinent. On the facts of that case, 
the court held that the Government was not liable. But in explaining its deci- 
sion, the Court said, inter alia, “There was no provision in the contract that 
any particular priority rating would be granted for this project, or that plaintiff 
would be granted such priority orders as would enable it to complete the building 
within the contract period of 210 days.” 

There was such a provision in the instant contract. 

On the amount of damage, the contractor claims the sum of $93,112.15 as 
evidenced by his submission on this point (copy attached). In a special report 
(copy attached) the Division Engineer concluded that the correct amount of 
damage resulting from failure to furnish the promised preference rating is 
$22,808.62. It is this lesser amount, that I have administratively determined 
to be properly due and owing to the contractor. 


As there does not appear any reported case, or decision of your office, precisely 
decisive of the question, I should like to inquire, before making payment to 
the contractor, whether your office would be required to object to such payment. 

At the outset it may be pointed out that, from your statement of 
the facts, the claim of the MacDougald Construction Company appears 
to be one for unliquidated damages alleged to have been sustained by 
reason of the Government’s misrepresentation respecting the prefer- 
ence rating assigned to the contract work, and it is well-settled that 
such claims for unliquidated damages are not for settlement by the 
head of the department concerned. William E. Cramp Sons Co. v. 
United States, 216 U. S. 494; 33 Op. Atty. Gen. 354. Also see 31 
O.S. C. 71; 21 Comp. Dec. 134; Arthur W. Langevin v. United States, 
100 C, Cls. 15. 

The main contention is that since reference was made on the cover 
of the specifications to a certain preference rating issued by the War 
Production Board under which the contractor readily could obtain, 
among other items, certain lumber—which preference rating later was 
amended to eliminate the item of lumber—there was a contractual 
obligation on the part of the Government to furnish a specified pri- 
ority, for the breach of which the Government is liable in damages. 
The argument is made that the progress of the work was delayed by 
reason of the inability of the contractor to obtain the lumber elimi- 
nated by the amendment to the preference rating and that had the 
preference rating remained in its original form, the lumber could have 
been readily obtained, and to this extent the delay in the progress of 
the work would not have occurred. 

In this connection, there immediately comes to attention the fact 
of the absence of any words of warranty or guarantee in the contract 
which relate to any preference ratings or priorities, as it is noted 
that with the exception of the bare notation on the cover of the 
specifications there was no other reference in the contract documents 
to any preference rating. Cf. Joseph A. Holpuch Co. v. United States, 
decided by the Supreme of the United States, May 20, 1946, 328 
U. S. 234. At this point it seems necessary to relate certain facts 
having a direct bearing on the matter. The record indicates that 
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the referred-to preference rating was issued on February 12, 1943; 
that invitations for bids were issued May 14, 1943; that on May 24, 
1943, the preference rating was amended eliminating certain lumber; 
that on June 28, 1943, the contractor submitted its bid; and that on 
July 12, 1943, the contract here involved was executed. Thus it is 
seen that at the time contractor submitted its bid there was no prefer- 
ence rating in effect relating to the lumber in controversy and had not 
been for more than a month prior thereto, and this fact could easily 
have been ascertained by the contractor. In view thereof, it is clear 
that there was no provision in the contract that any particular priority 
rating would be granted for this project, or that contractor would 
be granted such priority orders as would enable it to complete the 
work within the contract period. Cf.J.F. Barbour and Sons v. United 
States, 63 F. Supp. 349. 

But, even if it could be held that the aforesaid notation on the 
specifications constituted a provision in the contract that the Govern- 
ment would furnish the exact preference rating there referred to, it 
is not believed that the failure to furnish said rating could impose 
any liability on the Government for damages caused the contractor 
by reason of such failure. With that provision in the contract there 
is not perceived any material difference between such a contract and 
a contract providing for the furnishing by the Government of certain 
specified materials or one providing that the Government shall per- 
form certain construction work preparatory to work by the contractor. 
The courts have held that the Government is not liable for damages 
caused a contractor by reason of the Government’s failure to make the 
work available, United States v. The Howard P. Foley Company, [nc., 
decided by the Supreme Court of the United States November 25, 
1946, 329 U. S. 64, or the failure to deliver promptly necessary pro- 
tector units, J. J. Kelly Company v. United States, No. 46032, decided 
by the Court of Claims January 6, 1947, and citing the Foley case, 
supra. 

The contracts involved in those decisions, as here, contained article 


9 entitled “Delays-Damages.” In United States v. Foley, supra, the 
court said : 


In no single word, clause, or sentence in the contract does the Government ex- 
pressly covenant to make the runways available to respondent at any partic- 
ular time. Cf. U. 8. v. Blair, 321 U. S. 730, 733-734. It is suggested that the 
obligation of respondent to complete the job in 120 days can be inverted into a 
promise by the Government not to cause performance to be delayed beyond that 
time by its negligence. But even if this provision standing alone could be stretched 
to mean that the Government obligated itself to exercise the highest degree of 
diligence, and the utmost good faith in efforts to make the runways promptly 
a the facts of this case would show no breach of such an undertak- 
ng. 

* * * Article 9 of the contract entitled “Delays-Damages,” set out a pro- 
cedure to govern both parties in case of respondent’s delay in completion, whether 
such delay was caused by respondent, the Government, or other causes. If de- 
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lay were caused by respondent, the Government could terminate the contract, 
take over the work, and hold respondent and its sureties liable. Or, in the al- 
ternative, the Government could collect liquidated damages. If, on the other 
hand, delay were due to “acts of the government” or other specified events, includ- 
ing “unforeseeable causes,” procedure was outlined for extending the time in 
which respondent was required to complete its contract, and relieving him from 
penalties of contract termination or liquidated damages. 

In the Crook [Crook v. United States, 270 U. S. 4] and Rice [United States v. 
Rice, 317 U. 8. 61] cases we held that the Government could not be held liable 
for delay in making its work available to contractors unless the terms of the 
contract imposed such liability. Those contracts, practically identical with the 
one here, were held to impose none. See also U. 8. v. Blair, supra. * * * 
The question on which all these cases turn is, did the Government obligate itself 
to pay damages to a contractor solely because of delay in making the work 
available? We hold again that it did not for the reasons elaborated in the Crook 
and Rice decisions. 


That case, in all legal aspects, appears directly in point here. In other 
words, assuming a provision in the contract to furnish a specified pref- 
erence rating, in the event of failure to furnish such a preference rat- 
ing, the most the Government would be required to do would be to 
relieve the contractor from the payment of liquidated damages by 
reason of any delay caused thereby. 

Accordingly, I have to advise that, on the present record, the pro- 
posed payment is not authorized. 


(B-63971) 


APPOINTMENTS—INITIAL SALARY RATES, ETC.—PERSONS ON LIST OF 
ELIGIBLES PRIOR TO MILITARY SERVICE APPOINTED AFTER SUCH 
SERVICE 


Provided the Civil Service Commission determine that a person’s failure prior 
to military service to accept a probational appointment from a list of eligi- 
bles did not remove his name from the list and that it remained thereon until 
after he had entered the military service and a lower eligible was appointed, 
such person, upon probational appointment after military service, is en- 
titled under the act of July 31, 1946, as having lost opportunity for appoint- 
ment because of military service, to be considered for compensation rate pur- 
poses as having been appointed as of the date a lower eligiblawas appointed 
subsequent to his entry into military service. Compare 26 Comp. Gen. 485. 


Comptroller General Warren to the President, United States Civil Service Com- 
mission, March 4, 1947: 


Consideration has been given your letter of February 20, 1947, as 
follows: 


Reference is made to your decision of January 13, 1947 (B-62298) to the Post- 
master General relative to the interpretation of the act of July 31, 1946 (Public 
Law 577—79th Congress). Reference is made also to your decision of January 
22, 1947 (B-62611) addressed to this office discussing several questions involving 
the interpretation of the same statute. 

While these two decisions establish definitely that any benefits conferred by 
Public Law 577 must be based on a loss of opportunity for probational appoint- 
ment to the Government service which was directly occasioned by military serv- 
ice or imminence of military service, there remains for decision a question in the 
case of veterans who were appointed under Executive Order No. 9538 who prior 
to their ultimate appointment lost opportunity for appointment on a number of 
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different occasions, some of which were not attributable to military service and 
some of which were. 

Case (d) of the examples discussed in your decision of January 13, 1947 to the 
Postmaster General will illustrate the question concretely. That case is 
substantially as follows: 

“(d) An eligible in another office was offered a probational appointment on 
January 1, 1943. At that time he was employed at a Naval Ammunition Depot 
and could not obtain a release from the Navy Department in order to accept the 
Probational appointment. While still an employee of the ammunition depot he 
was inducted into the Army on October 8, 1943, and received an honorable 
discharge on March 9, 1946. On July 1, 1946, he was given a probational 
appointment under Executive Order 9733.” 

While your decision holds that the eligible in question did not lose opportunity 
for probational appointment for reasons separate and apart from his military 
service, and is therefore not entitled to the benefits of Public Law 577, the 
Commission takes this decision to have reference solely to the question whether 
the benefits of this law may be dated back to January 1, 1943, the date of the 
original loss of opportunity for appointment which had no connection with 
military service. It is the Commission’s understanding, however, and this 
understanding is supported by your decision of January 22, 1947, that such 
eligible nevertheless is entitled to the benefits of Public Law 577 as of the first 
date after he entered the military service on which an eligible standing lower on 
the register received probational appointment. 

An explanation of the Commission’s procedures and regulations with respect to 
the certification of eligibles may perhaps clarify the status of eligibles who 
declined or are unable to accept a proffer of probational appointment. In general, 
in response to the request of an appointing officer for eligibles for a certain 
position the Commission certifies the names of the eligibles standing highest on 
the appropriate civil service register in accordance with the procedure prescribed 
in the civil service rules. A tender of probational appointment is then made by 
the appointing officer to the eligibles certified and the appointing officer is required 
to report to the Commission the action ultimately taken with respect to such 
eligibles; for example, “appointed”, “declined”, “failed to reply”, “not selected”, 
ete. In normal times, it is the Commission’s procedure to address a letter of 
inquiry to eligibles who are reported as having declined or failed to reply, to 
ascertain whether they desire further certification for probational appointment 
in the future. If the reply is in the affirmative, the eligible’s name is retained 
on the register for further certification. Because of the pressure of work during 
the war period, however, the practice of sending such letters of inquiry was 
discontinued in many cases, but eligibles who declined or failed to reply to the 
first offer of appointment were passed over in further certification until they took 
the initiative to advise the Commission of their desire to be considered. In view 
of these circumstances the Commission, therefore, believes that eligibles who 
declined or were unable to accept offers of probational appointment continued to 
remain on the register of eligibles within the meaning of Public Law 577. Each 
time an eligible standing lower on the register was appointed, therefore, the 
higher eligiblee must be considered to have lost an opportunity for probational 
appointment inasmuch as the higher eligible could have been certified upon 
request. Upon entering the military service, of course, a request by such an 
eligible for the resumption of certification of his name would be merely an 
empty gesture and the Commission believes, accordingly, that such eligible must 
be regarded as having lost opportunity for appointment on account of military 
service whenever subsequent to that date another eligible standing lower on the 
register was appointed. Any other view would confer an advantage upon eligibles 
who stand lowest on the register as against those who qualified with the highest 
ratings in the examination. That is, the higher eligibles having been offered 
appointment first, would be considered disqualified under Public Law 577 while 
those standing lowest on the register who were not offered appointment until 
after entry in the military service would be entitled to its benefits. 

The Commission is, therefore, of the opinion that in the administration of 
Public Law 577 whenever a person otherwise eligible for probational appointment 
from a competitive register entered the military service, any appointment of a 
lower eligible subsequent to that date ipso facto entitled the higher eligible to 
the benefits of Public Law 577 as of that date upon his ultimately being appointed 
under Executive Order No. 9538. 
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We will appreciate an early decision by your office on this question inasmuch 
as it has come to the attention of the Commission that there are a large number 
of employees in the Government service whose salaries will require adjustment 
in the light of your decision. 


It is correct, as stated by you, that the decision of January 13, 1947, 
B-62298, 26 Comp. Gen. 485, so far as example (d) is concerned, 
merely passed upon the question of the effect of the employee’s failure 
to receive a probational appointment January 1, 1943—nothing ap- 
pearing, or being suggested, therein that, after an eligible had been 
offered a position and declined, his name was not removed from the 
eligible list. 

Public Law 577, approved July 31, 1946, 60 Stat. 749, is entitled, 
“AN ACT To provide benefits for certain employees of the United 
States who are veterans of World War II and lost opportunity for 
probational civil service appointments by reason of their service in 
the armed forces of the United States,” and provides as follows: 


That (a) any person— 

(1) whose name appeared on any list of eligibles either (A) at any time be- 
tween May 1, 1940, and March 16, 1942, with respect to a position the rate of com- 
pensation of which is determined by the Classification Act of 1923, as amended, 
an Act entitled “An Act to adjust the compensation of certain employees in the 
Customs Service”, approved May 29, 1928, as amended, or the second paragraph 
of section 24 of the Immigration Act of 1917, as amended, or (B) at any time be- 
tween May 1, 1940, and October 23, 1943, with respect to a position in the field 
service of the Post Office Department, or (C) at any time between May 1, 1940, 
and the effective date of this Act, with respect to positions of officers and mem- 
bers of the Metropolitan Police or of the Fire Department of the District of Co- 
lumbia, and officers and members of the United States Park Police and the White 
House Police; and 

(2) who, pursuant to Executive Order Numbered 9538, dated April 13, 1945, 
or regulations of the Civil Service Commission covering similar situations in 
which an eligible lost opportunity for probational appointment because of mili- 
tary service during World War II, was certified for probational appointment to 
such position, and, subsequently, was given such appointment, 


shall, for the purpose of (A) determining his rate of compensation and (B) for 
his seniority rights in the postal field service, be held to have been appointed to 
such position as of the earliest date on which an eligible standing lower on the 
same list of eligibles received a probational appointment therefrom: Provided, 
however, That no regular employee in the postal field service shall be reduced to 
substitute status by reason of the enactment of this Act. 

(b) No person shall be entitled to the benefits of this section who has reenlisted 
after June 1, 1945, in the Regular Military Establishment or after February 1, 
1945, in the Regular Naval Establishment. 

Sec. 2. No person shall, by reason of the enactment of this Act, be entitled to 
any compensation for any period prior to the effective date of this Act. 

SEc. 8. This Act shall take effect on the first day of the calendar month follow- 
ing the calendar month in which it is enacted. 


The determination of when or how long the individual’s name may 
remain on an eligible list is a matter peculiarly within the jurisdiction 
of the United States Civil Service Commission and, accordingly, if it 
be determined by your commission that the failure to accept a tendered 
probational appointment did not remove the individual’s name from 
the eligible list and that his name remained thereon until after the 
date he entered the military service and after an eligible lower on the 
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list had been given a probational appointment, this office, based upon 
such determination by the Civil Service Commission, would concur in 
your expressed opinion, quoting from your submission : 


* * * that in the administration of Public Law 577 whenever a person 
otherwise eligible for probational appointment from a competitive register en- 
tered the military service, any appointment of a lower eligible subsequent to 
that date ipso facto entitled the higher eligible to the benefits of Public Law 577 
as of that date upon his ultimately being appointed under Executive Order No. 
9538. 


subject, of course, to the qualification that the benefits of the statute 
are extended, also, to those whose failure to receive a probational 
appointment was due to the imminence of their induction into the 
armed forces. See decisions of January 13, 1947, B-62298, supra, 
and January 22, 1947, B-62611, 26 Comp. Gen. 518. 


(B-62890) 


CONTRACTS—REFORMATION—UNILATERAL MISTAKE AS TO 
PREEXISTING FACT 


Where a contract for terminalling services represented the intention and under- 
standing of the Government contracting officer and the contractor, informed 
as they were, at the time of entering into the contract, the alleged error of 
the contractor in using other than the applicable wharfage rate in computing 
its price, being a unilateral—not a mutual—mistake which in nowise was 
contributed to by the contracting officer, constitutes no basis for reformation 
of the contract to provide for an increase in price to compensate the con- 
tractor for the wharfage it was required to pay at a rate higher than that 
contemplated. 


Comptroller General Warren to the Secretary of the Navy, March 5, 1947: 


Reference is made to your letter of December 31, 1946, with en- 
closures, requesting authority to reform—by reason of a mutual error— 
contract No. N6sx—1266, dated April 5, 1946, with Southeastern Oil. 

Under the provisions of the contract, the contractor agreed to furnish 
under item I (a) transportation, (b) terminalling, (c) storage, and 
(d) operation (cleaning and conditioning tanks) in connection with 
the handling of a quantity of Government-owned gasoline for a period 
of two years commencing May 1, 1946, at certain specified prices, the 
estimated total of which was stated in the contract to be $624,000. 
The prices for the terminalling services under item (I) (b) are as 
follows: 


(b) Terminalling 
Operation based on a calendar month 
Receiving and loading as follows: Unit price 
Outhandling per month 


50,001—100,000 barrels 


over 100,000 barrels 
Item I (e) of the contract provides as follows: 


(e) Item I (b) of this contract includes a wharfage rate of $0.005 per barrel 
imposed by the Broward County Port Authority currently in effect at the time 
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of the execution of this contract. The contract price for terminalling under 
I (b) of this contract shall be increased in the same amount if the wharfage rate 
and/or Port charges constituting such wharfage rate is increased by the Broward 
County Port Authority on a per barrel basis to be effective upon presentation by 
the contractor to the Government of authenticated notification of such increase 
by aforesaid Broward County Port Authority. 


By letter dated November 26, 1946, the contractor advised the Bureau 
of Supplies and Accounts as follows: 


Re: Contract N6sx—1266 
Subject Item 1 (B) 

When negotiating this contract, we calculated the rate under Item 1 (B) for 
0-50,000 barrels to be $0.036 per barrel which included the wharfage charge at 
half a cent per barrel. Inasmuch as we are now obliged to pay three-quarters 
of a cent per barrel for wharfage, this rate should be increased from $0.036 to 
$0.0385 per barrel. . 

When negotiating the contract, it was contemplated we would be able to operate 
under the then existing wharfage agreement between Broward County Port 
Authority and Pacific Molasses Company in which event, we would have only 
paid half a cent per barrel. A certified copy of that part of the wharfage con- 
tract pertaining to the rate is enclosed herewith. 

It later developed that the Port Authority required a separate wharfage con- 
tract to be drawn between Southeastern Oil, Inc. and the Port Authority in 
which event, this being a new contract, we were obliged to pay the going rate 
which increased the wharfage from half a cent a barrel to three-quarters of a 
cent. Certified copy of that portion of the contract pertaining to the rate is 
enclosed herewith. 

At the time we were negotiating the contract with the Navy, the Broward 
County Port Authority had not given us definite assurance we would be allowed 
to use the then existing wharfage contract between Pacific Molasses Company 
and the Port Authority which was the reason for the inclusion of paragraph 1 (EB) 
in the contract. In other words, it was not our desire to charge the Navy any- 
thing more for wharfage than we would have to pay; and the inclusion of para- 
graph 1 (E) in the contract, merely takes care of the eventuality we were afraid 
might happen but does not charge the Navy anything more for wharfage than we 
are actually paying. 

We are enclosing a certified letter from the Port Authority stating the 
wharfage rate on gasoline is three-quarters of a cent per barrel and this rate 
applies to all oil companies operating in the Port. 

If there is any more information you desire which will lead toward payment 
of this bill, please do not hesitate to call on us. 


It appears from a copy of a part of the referred-to contract between 
the Pacific Molasses Company and the Broward County Port Author- 
ity, dated December 13, 1940, that wharfage charges were to be at the 
rate of 14 cent per barrel for the first 1014 years; at the rate of % 
cent per barrel for the next 10 years; and at the rate of 1 cent per 
barrel for the remainder of the contract period. Also, it appears from 
a copy of a part of the referred-to contract between Southeastern Oil 
and the Broward County Port Authority, dated May 1, 1946, that 
wharfage charges were to be at the rate of 34 cent per barrel for 
the term of the contract, and for the term ending March 31, 1951, 
if renewed, and at the rate of 1 cent per barrel for the remainder of the 
renewal term. 

The certified copy of letter dated September 30, 1946, from the 
Port Manager, Port Everglades Station, Fort Lauderdale, Florida— 
referred to in the quoted letter of November 26, 1946—reads as follows: 
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Answering your letter of September 24 I have to advise that the wharfage rate 
of three-quarters of one cent per barrel is the regular contract rate with all oil 
companies for the wharfage charge for gasoline passing over our docks. 

This is true of all oil companies dating from their first contractual relations 
with us. The first contract was made in December, 1932 and others in years 
that followed. There are contracts with seven oil companies at this rate. 

Hoping this gives you the information you desire. If not please advise me. 

On the basis of the statements made in the quoted letter of November 
26, 1946, it appears that in computing its bid prices for item I (b), 
the contractor included 4% cent per barrel for wharfage charges, it 
having assumed that it could operate under the referred-to wharfage 
agreement between the Pacific Molasses Company and the Broward 
County Port Authority. The contractor admits in said letter that at 
the time the contract was being entered into the Port Authority “had 
not given us definite assurance we would be allowed to use the then 
existing wharfage contract between Pacific Molasses Company and the 
Port Authority.” In connection therewith the contractor stated in 
said letter that because of lack of such assurance paragraph I (e) was 
included in the contract. However, the increase in terminalhing 
charges under item I (e) is authorized only in the event of an increase 
in wharfage charges by the Port Authority. No increase in wharfage 
charges appears to have been made by the Port Authority—the state- 
ment having been made by the Port Authority in the letter of Sep- 
tember 30, 1946, that the rate of 34 cent per barrel was “the regular 
contract rate with all oil companies for the wharfage charge for gaso- 
line passing over our docks.” 

The responsibility for determining the price at which the terminal- 
ling services would be furnished was upon the contractor. Such re- 
sponsibility included ascertaining all elements of cost for performing 
the terminalling services including the amount of any wharfage 
charges. However, it appears that the contractor elected to furnish 
terminalling services at the prices specified in item I (b) without as- 
certaining the amount of the wharfage charges it would be required 
to pay in connection with furnishing said services. Subsequently, 
it developed that a higher wharfage charge would be required to be 
paid than the contractor contemplated. Under the circumstances, any 
error in the price of item I (b) was due solely to the negligence of the 
contractor and was in no way induced or contributed to by the Gov- 
ernment. See Ellicott Machine Company v. United States, 44 C. Cls. 
127, wherein it is stated, quoting from the syllabus, that— 

It is well settled that where a contract is valid on its face and no fraud or 
concealment has been shown, a party can not be relieved from its obligations for 


mistake unless the mistake was mutual. A party can not set up his own negli- 
gence and call it a mutual mistake. [Italics supplied.] 


There is nothing in the present record to show that the contracting 
officer for the Government knew—or was required to ascertain—the 
amount of the wharfage charge, said charge being one of the elements 
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of cost required to be ascertained by the contractor prior to contracting. 
So far as the present record shows, the contract represents the entire 
understanding and intention of the contracting officer who signed 
the contract on behalf of the Government, namely, Lieutenant Com- 
mander K. M. Skaggs, there being no statement by him to the effect 
that the wharfage rate of 1% cent per barrel—which was stated in 
item I (e) to have been included in the rate for terminalling services 
specified in item I (b)—was not the rate which he intended to be in- 
cluded in the terminalling prices, and that there was error on his 
part in entering into the contract specifying terminalling prices which 
included a wharfage charge of only 14 cent per barrel. On the basis 
of the facts of record, it appears that such error as was made by includ- 
ing 4% cent per barrel as the wharfage rate in the terminalling prices 
under item I (b) was unilateral—not mutual. 

Moreover, the general rule is that a mistake, to justify the reforma- 
tion of an instrument, must have been made in drawing the instrument 
and not in making the contract out of which it grew, that is, it must 
occur in reducing to writing the contract upon which the parties had 
agreed, and, also, the mistake must be material, affecting substan- 
tially the rights and obligations of the parties. 53 C. J. 928. It is not 
enough to justify reformation that the court is satisfied that the parties 
would have come to a certain agreement had they been aware of the 
actual facts. See section 1548, Williston on Contracts (Rev. Ed.). 
As stated in Russell et al. v. Shell Petroleum Corporation, 66 F. 2d 
864, 867— 


* * * A mistake as to the existing situation, which leads either one or 
both of the parties to enter into a contract which they would not have entered 
into had they been appraised of the actual facts, will not justify reformation. 
It is not what the parties would have intended if they had known better, but 
what did they intend at the time, informed as they were. 

Williston on Contracts, vol. 3, § 1549, states the rule as follows: 

“If, because of mistake as to an antecedent or existing situation, the parties 
make a written instrument which they might not have made, except for the 


mistake, the court cannot reform the writing into one which it thinks they would 
have made, but in fact never agreed to make.” 


To the same effect is the decision in the case of Wise et al. v. Brooks 
et al., 13 S. 836, 837, wherein the court said— 


* * * It is not what the parties would have intended if they had known 
better, but what did they intend at the time, informed as they were. 


In Doniphan, K. & 8. R. Co. v. Missouri & N. A. R. Co., 149 8. W. 
60, 64, the court, in considering the matter of reformation of written 
instruments, stated— 


In all such cases, the question is not what the parties would have intended but 
for a misapprehension, not what they would have intended had they known better, 
but rather, Did the parties understandingly execute the instrument, and does it 
express their intention at the time, informed as they were? Courts of equity will 
not reform a contract on the alleged ground of mistake when subsequent events 
show that something desired was omitted. Such courts may compel parties to 
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execute their contracts, but cannot make contracts for them. They may correct 
an instrument so as to make it conform to the agreement, but they cannet correct 
bad judgment or the result of inattention or carelessness. * 

On the basis of the facts of record, it appears that the contract, 
insofar as items I (b) and I (e) are concerned, represented the inten- 
tion and understanding of the parties, informed as they were, at the 
time of entering into the contract; and that such error as may have 
been made in said paragraphs was unilateral—not mutual. Under 
the circumstances, reformation of the contract to provide for an in- 
crease of 14 cent per barrel in the terminalling prices is unauthorized. 











(B-63473) 


COMPENSATION—AGGREGATE LIMITATION—APPLICABILITY TO PER 
ANNUM WAGE-BOARD, ETC., EMPLOYEES PAID OVERTIME COMPEN- 


SATION PURSUANT TO SECTION 203, FEDERAL EMPLOYEES PAY ACT 
OF 1945 


Per annum employees of the Government Printing Office whose compensation is 
fixed by the Public Printer pursuant to the provisions in 44 U. S. Code 40, 
and, hence, are within the purview of section 203 of the Federal Employees 
Pay Act of 1945, authorizing payment of overtime compensation in accordance 
with the forty-hour week statute of March 28, 1934, to employees whose basic 
compensation is fixed on an annual or monthly basis by wage boards or similar 
administrative authority, are subject to the $10,000 per annum aggregate 
compensation limitation of section 603 (b) of the 1945 act, as amended, 
insofar as concerns basic plus overtime compensation for any pay period. 


Comptroller General Warren to the Public Printer, March 5, 1947: 


There has been considered your letter of January 28, 1947, as follows: 


The question has arisen as to the proper method of computing pay, with respect 
to any pay period, of the employees of the Government Printing Office who come 
within the provisions of section 40, title 44, U. S. Code, section 23 of the act of 
March 28, 1934, and section 203 of the Federal Employees’ Pay Act of 1945, and 
whose basic compensation plus additional compensation for overtime exceed 
$10,000 per annum. 

Section 40, title 44, U. S. Code, reads in part as follows: 

“The Public Printer may employ, at such rates of wages and salaries, including 
compensation for night and overtime work as he may deem for the interest of 
the Government and just to the personsemployed * * *.’ 

Section 23 of the act of March 28, 1934 (40-hour-week law) reads as follows: 

“The weekly compensation, minus any general percentage reduction which may 
be prescribed by act of Congress, for the several trades and occupations, which is 
set by wage boards or other wage-fixing authorities, shall be reestablished and 
maintained at rates not lower than necessary to restore the full weekly earnings 
of such employees in accordance with the full-time weekly earnings under the 
respective wage schedules in effect on June 1, 1932: Provided, That the regular 
hours of labor shall not be more than forty per week; and all overtime shall be 
compensated for at the rate of not less than time and one-half.” 

Section 203 of the Federal Employees’ Pay Act of 1945, Public Law No. 106, 
approved June 30, 1945, reads as follows: 

“Employees whose basic rate of compensation is fixed on an annual or monthly 
basis and adjusted from time to time in accordance with prevailing rates by 
wage boards or similar administrative authority serving the same purpose 
shall be entitled to overtime pay in accordance with the provisions of section 23 
of the act of March 28, 1984 (U. S. C. 1940 edition, title 5, sec. 678c). The rate 
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of compensation for each hour of overtime employment of any such employee 
shall be computed as follows: 

“(a) If the basic rate of compensation of the employee is fixed on an annual 
basis, divide such basic rate of compensation by two thousand and eighty and 
multiply the quotient by one and one-half; and 

“(b) If the basic rate of compensation of the employee is fixed on a monthly 
basis, multiply such basic rate of compensation by twelve to derive a basic annual 
rate of compensation, divide such basic annual rate of compensation by two 
thousand and eighty, and multiply the quotient by one and one-half.” 

In view of the above, how would the overtime compensation in the following 
case be computed? 

1, An employee whose annual basic salary is $8,017.80 per annum receives a 
gross amount of $308.37 per biweekly pay period and is required to work 22 hours’ 
overtime during that period. This overtime when computed on the basis of time 
and one-half of his basic salary equals $127.21. His compensation, basic plus 
overtime, amounts to $435.58. If this employee would be required to work the 
same amount of overtime during each pay period for the current calendar year, 
his gross salary would amount to $11,325.08, or $1,325.08 in excess of $10,000. 
Would the employee be permitted the full pay, namely $435.58, for the pay period 
or would his overtime compensation have to be reduced so that his basic salary 
and overtime compensation would not exceed $10,000 per annum? In other 
words, does the limit of $10,000 per annum apply to employees of the Govern- 
ment Printing Office who come within the provisions of section 40, title 44, 
U. 8. Code, and section 23 of the act of March 28, 1934? 

2. If your answer is negative, should the payments which have been made 
to employees whose basic salary and additional compensation for overtime were 
limited to $10,000 per annum be recomputed? 


Section 603(b) of the Federal Employees Pay Act of 1945, 59 Stat. 
303, as amended by section 7(a) of the Federal Employees Pay Act 
of 1946, 60 Stat. 218, provides: 


Notwithstanding any other provision of this Act, no officer or employee shall, 
by reason of the enactment of this Act, or any amendment thereto be paid, with 
respect to any pay period, basic compensation, or basic compensation plus any 
additional compensation provided by this Act, at a rate in excess of $10,000 per 
annum, except that (1) any officer or employee who was receiving overtime 
compensation on June 30, 1945, and whose aggregate rate of compensation on 
such date was in excess of $10,000 per annum may receive overtime compensa- 
tion at such rate as will not cause his aggregate rate of compensation for any 
pay period to exceed the aggregate rate of compensation he was receiving on 
June 30, 1945, until he ceases to occupy the office or position he occupied on such 
date or until the overtime hours of work in his administrative workweek are 
reduced by action of the head of his department or independent establishment 
or agency, or Government-owned or controlled corporation, and when such 
overtime hours are reduced such rate of overtime compensation shall be reduced 
proportionately, and (2) any officer or employee who, because of the receipt of 
additional compensation in lieu of overtime compensation, was receiving aggre- 
gate compensation at a rate in excess of $10,000 per annum on June 30, 1945, 
may continue to receive such rate of aggregate compensation so long as he 
continues to occupy the office or position he occupied on such date but in no case 
beyond June 30, 1947. 


It will be noted that the inhibition contained in the above-quoted 
section expressly is directed against the payment of basic compensa- 
tion, or basic compensation plus any additional compensation, for any 
pay period, at a rate in excess of $10,000 per annum “by reason of 
the enactment of this Act.” Section 203 of the Federal Employees 
Pay Act of 1945, 59 Stat. 297, quoted in your letter, specifically pro- 
vides that employees whose basic rate of compensation is fixed on 
an annual or monthly basis and adjusted from time to time by wage 
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boards or similar administrative authority shall be entitled to over- 
time compensation in accordance with the provisions of section 23 of 
the act of March 28, 1934, 48 Stat. 522. Hence, it is clear that persons 
employed by the Public Printer under the authority vested in him by 
the provisions of 44 U. S. Code 40, and who are paid on an annual 
basis, are entitled, under the provisions of the said section 203 of the 
1945 statute, to overtime compensation as prescribed by section 23 
of the act of March 28, 1934. Consequently so far as concerns the 
payment of basic compensation plus overtime, such employees are 
subject to the $10,000 limitation prescribed by section 603(b) of the 
1945 Federal Employees Pay Act, as amended. 


The foregoing renders unnecessary any answer to question 2. 


(B-63602) 


COMPENSATION—DIFFERENTIAL—ADMINISTRATIVE DISCRETION TO 
DENY DIFFERENTIAL ON BASIS OF FAMILY STATUS 


Where, in extending the principles of the Classification Act to field positions pur- 
suant to section 2 of the act of July 3, 1930, the salary rate for a position 
outside continental United States has been administratively fixed to include 
a compensation differential in view of living conditions or costs and resulting 
recruitment difficulties, the administrative discretion in the matter may not be 
so exercised as to pay a lower salary rate, by excluding the differential, to a 
particular incumbent who resides with other employed members of his family, 
on the basis that the need for the differential does not exist under such 

neces, 


Comptroller General Warren to the Secretary of War, March 6, 1947: 
There has been considered your letter of January 31, 1947, as follows: 


Pursuant to the provisions of Executive Order No. 8955 and later under the 
discretionary authority outlined in your decision of November 23, 1942 (22 Comp. 
Gen. 491), this Department has authorized payment of a foreign service differen- 
tial to employees occupying positions subject to the Classification Act of 1923, us 
amended, in areas outside the continental United States. Recommendations have 
been made for changes in practice surrounding payment of this differential to 
certain individuals or classes of employees. The Department is uncertain as to 
the scope of its authority to make such distinctions within a geographical area, 
however, and requests your advice on the questions outlined herein. 

As was recognized in your decision cited above, payment of a foreign service 
differential is made necessary and desirable for a number of reasons, all of which 
may be termed “living conditions”, such as isolation, cost of food and shelter, 
hazard or exposure to abnormal climate or disease, lack of ordinary conveniences, 
and others. It has not been possible to formulate a basic statement of policy for 
general application for the reason that the dominant factor requiring additional 
salary has varied from one locality to another. For example, the differential is 
essential to recruitment for one area because of extraordinary costs of food and 
shelter although other conditions are normal. Likewise, cost of living may be 
unusually low in another locality, but recruits would not be available without 
added inducement because of tropical climate or isolation from normal social con- 
tacts. Instances where all factors combine are fortunately rare, but any one of 
them is ordinarily sufficient to warrant its authorization. 

Over the past several years, administration of this salary-fixing factor has been 
particularly difficult in some areas because of commodity shortages and general 
economic disruptions occasioned by the war. This is particularly true where high 
cost of living has not been a factor requiring payment of foreign service differen- 
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tials. When such costs are low and commodities short, the presence of large 
amounts of American funds has had distressing effects on local economy. In 
order to recruit personnel, however, the Department has found it necessary to con- 
tinue higher salaries in spite of the adverse effect. Since the termination of 
hostilities, there has been an increase in the number of instances in which two 
or more members of a family are employed and reside together at the overseas 
location. Therefore, it has been suggested that the differential be discontinued 
for all members of a family who may be living under the same roof except the 
head of the family, based on the determination that there is a reduction in living 
costs resulting from joint maintenance of the home and that the added recruitment 
inducement is not necessary when overseas employment permits the applicant to 
join or remain with his family. 

Objections to this solution have been raised, based on the contention that the 
Department is not authorized to distinguish among groups of employees, as indi- 
cated above, occupying Classification Act positions where there has been general 
authorization of a differential payment for a given area. It is further stated that 
compensation under the Classification Act, or any other system providing for equal 
pay for equal work, attaches to the duties performed, and not to the individual, 
and that once authorized the percentage differential becomes a part of basic 
salary which may not be reduced on an individual basis. 

The authority of the Department to provide or withhold differential allowance 
for specific areas is fully recognized and well-defined. However, there appears to 
be no authoritative statement as to whether that authority extends to differentiat- 
ing between individuals in the same locality. Your advice is therefore requested 
as to whether you would be required to recognize a claim filed by an employee 
who has been denied additional compensation on the grounds of dependency under 
the above circumstances. 


This office may not, of course, undertake to render a decision upon 
a question such as that presented in the last sentence of your letter— 
the settlement of claims under the provisions of 31 U. S. Code 71 
being controlled in each instance by the particular facts involved and 
the applicable law. However, your letter will be considered as a 
request for decision involving payments to be made by or under your 
Department such as I am authorized and required to render wnder 
authority contained in the third paragraph of section 74, Title 31, 
United States Code. 

Executive Order No. 8955 of December 1, 1941, referred to in your 
letter, supra, was revoked by Executive Order No. 9314, dated March 
15, 1948. Therefore, the provisions of Executive Order No. 8955 
and the statutory authority upon which that order was based are not 
for consideration at the present time, and the question presented will 
be answered solely upon the basis of the policy adopted by this office 
of recognizing the long existing administrative practice of granting 
a differential in the salary rates in favor of positions in Alaska and 
later at other locations outside the continental limits of the United 
States. 

The reasons for recognizing that practice—which, also, had been 
recognized in earlier decisions—were set out in 22 Comp. Gen. 491, 495, 
as follows: 


Section 2 of the act of July 3, 19380, 46 Stat. 1005, provides, in pertinent part, 
as follows: 


“The heads of the several executive departments and independent establish- 
ments are authorized and directed to adjust the compensation of certain civilian 
positions in the field services, the compensation of which was adjusted by the 
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Act of December 6, 1924 (43 Stat. 604 [704]), to correspond, so far as may be 
practicable, to the rates established by the Act of May 28, 1928 (U. S. C., Supp. 
3, title 5, sec. 678), and by this Act for positions in the departmental services 
in the District of Columbia: * * *” 

As stated in your letter, the decisions of this office have held that in the 
absence of a statute expressly exempting field positions from the Classification 
Act, 42 Stat. 1488, the various administrative officers are “authorized and directed” 
to adjust the salary rates of field positions to correspond to the salary rates 
prescribed by the Classification Act for the same or similar positions in the 
depgrtmental service. This office has held that the words appearing in the 
statute “so far as may be practicable” do not vest in an administrative office 
any authority to fix the salary rates of field positions without regard to the 
Classification Act, but do recognize some administrative discretion in respect 
thereto. 14 Comp. Gen. 420. 

In view thereof and having regard for the living conditions which heretofore 
have existed—and still exist—at locations outside the continental limits of the 
United States, making it impracticable for various administrative offices to 
recruit personnel for such positions without paying higher salary rates than 
those prescribed by the Classification Act for the same or similar positions in 
the departmental service, and as the fixing of salary rates in the field service 
primarily is an administrative duty and responsibility within reasonable limita- 
tions, this office has not objected, in the audit of payroll accounts, to the fixing 
of a differential by administrative action for field employees who occupy posi- 
tions outside the continental limits of the United States, either in the possessions 
of the United States or in foreign countries, so long as the differential does not 
exceed by more than 25 percent the salary rate authorized to be fixed for the 
same or similar positions in the States. Said maximum is an arbitrary one 
but deemed reasonable as a limitation on what may be regarded as a “practicable” 
differential and corresponds with that authorized by law in the Canal Zone. 
See section 81 of title 2 of the Canal Zone Code as amended by section 8 of the 
act of July 9, 1937, 50 Stat. 487. Such administrative practice has long been in 
force in Alaska, and for shorter periods at other locations outside the continental 
limits of the United States. * * * 


As stated in that decision, the words appearing in section 2 of 
the act of July 3, 1930, 46 Stat. 1005 “so far as may be practicable” 
do not vest in an administrative office any authority to fix the 
salary rights [rates] of field positions without regard to the Classi- 
fication Act, but do recognize some administrative discretion in 
respect thereto. However, it was intended, in extending the prin- 
ciples of the Classification Act to the field, that the classification 
and resulting salary rate for a position be based upon the duties 
and responsibilities of the position rather than upon the needs 
or family status of the incumbent of the position. 21 Comp. Gen. 
947, 950, and cases therein cited. Therefore, the differential, when 
fixed pursuant to proper authority, becomes a part of the regular 
salary or compensation of the position. 24 Comp. Gen. 181, 183; 
22 id. 79, 80; 21 id. 947; 10 éd. 519. 

In the light of the foregoing, it would appear that the admin- 
istrative discretion which may be exercised in fixing the salary rate 
for a particular position, in extending the principles of the Classi- 
fication Act to the field service, may not be so exercised as to dis- 
criminate against the incumbent of a position so as to pay him at a 
salary rate less than that fixed for the position solely because of 
the family status of such incumbent. The question presented in 
your letter, supra, is answered accordingly. 
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(B-63833) 
HOLIDAYS—COMPENSATION—HALF-DAY ON DECEMBER 24, 1946 


Where, in furtherance of Executive Order No. 9810, providing that Govern- 
ment offices shall be closed for one-half day on December 24, 1946, and, 
except as otherwise provided, that employees shall be excused from 
duty one-half day on that day, an agency fixed the hours between which 
its offices would be closed, such hours constituted nonwork hours or an 
Executive order holiday to that extent, only, for which premium pay for 
required holiday work may be paid, so that employees whose tours of 
duty included hours outside the hours the office was closed are not entitled 
to premium pay as for holiday work during such outside hours. 


Comptroller General Warren to the Administrator of Veterans’ Affairs, March 6, 
1947: 


There has been considered your letter of February 13, 1947, as 
follows: 


A question has arisen within the Veterans Administration as to whether 
or not holiday pay to employees, otherwise entitled to holiday pay, who worked 
in excess of four hours on December 24, 1946, during hours other than the 
regular official tour of duty when the office was officially closed would be 
denied holiday pay for services rendered on December 24, 1946. 

In the last paragraph of decision B—62567 of December 24, 1946, [26 Comp. 
Gen. 437] to the Secretary of War with respect to the effect of Executive 
Order 9810 dated December 12, 1946, upon the rights of employees, adminis- 
tratively required to perform duty during the half day on December 24, 1946, 
when other employees are excused from duty, to the payment of holiday 
pay as prescribed by section 302 of the Federal Employees Pay Act of 1945 
as amended by section 11 of the Federal Employees Pay Act of 1946 (60 
Stat. 218), you stated: 

“Hence, so far as concerns wage-board employees who are required to 
work the half day on December 24, 1946, they likewise would be entitled 
to the premium rates of compensation as administratively fixed, for duty during 
the half day on December 24, 1946, when other employees are excused under 
the terms of Executive Order No. 9810.” 

In view of the above a decision is requested with specific reference as to 
whether or not holiday pay is applicable to employees, otherwise entitled 
to holiday pay, who worked in excess of four hours on December 24, 1946, 
during hours other than the regular tour of duty when the office was officially 
closed. For example, an employee’s Regular Tour of Duty for an eight hour 
period beginning from 4:00 p. m., December 24, 1946, and ending at 12:00 M. 
be — was officially closed from 12:00 noon, to 5:00 p. m. on December 


Executive Order No. 9810 of December 12, 1946, provided as follows: 


By virtue of the authority vested in me as President of the United States, it is 
hereby ordered as follows: 

“1. The several executive departments, independent establishments, and other 
governmental agencies in the District of Columbia, including the General 
Accounting Office, the Government Printing Office and the Navy Yard and Naval 
Stations, shall be closed one-half day on Tuesday, December 24, 1946, the day 
preceding Christmas Day ; and all employees in the Federal service in the District 
of Columbia, and in the field service of the executive departments, independent 
establishments, and other agencies of the Government, except those who may for 
special public reasons be excluded from the provisions of this order by the heads 
of their respective departments, establishments, or agencies, or those whose 
absence from duty would be inconsistent with the provisions of existing law, 
shall be excused from duty for one-half day on December 24, 1946. 

“2. This order shall be published in the Federal Register.” 


As said Executive order did not specify the hours between which 
the various Government offices were to be closed, it became necessary 
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for the respective departments or agencies to fix the hours between 
which the offices should be closed for the one-half day and, when so 
fixed, such hours constituted nonwork hours or an Executive order 
holiday to that extent, and any employee required to work during the 
hours the office was closed became entitled to premium or holiday pay. 
It follows that no part of the remaining 20 hours of that day should 
be considered a holiday and, accordingly, those employees whose tour 
of duty included hours outside the hours the office was closed are 
entitled to no holiday benefit therefrom so far as such outside hours 
are concerned, 

On the statement of facts presented in your submission, the employee 
whose tour of duty extended from 4 p. m. to 12 m. December 24, 1946, 
would be entitled to holiday or premium pay for one hour, only. 


(B-63677) 


COMPENSATION—INITIAL SALARY RATE—REEMPLOYMENT—USE OF 
PRIOR SALARY RATE IN LEGISLATIVE BRANCH 


Upon reemployment in a position under the Classification Act in the executive 
branch of the Government, the salary rate received by an employee in a 
prior position in the legislative branch may not be used as a basis for fixing 
his initial salary above the minimum of the grade, under the rule in decision 
of November 27, 1946, 26 Comp. Gen. 368, as amplified, with respect to the 
fixing of initial salary rates of employees, upon transfer, promotion, reemploy- 
ment, etc., in classified positions, on the basis of the highest salary attained 
in a prior Government position. 


Comptroller General Warren to the Administrator of Veterans’ Affairs, March 
10, 1947: 


There has been considered your letter of February 11, 1947, as 
follows: 


There is respectfully submitted for decision a question as to the amount of 
salary payable to an employee reinstated or reemployed under the circumstances 
recited below. 

The employee here in question was previously employed by the Veterans 
Administration in a position of lower grade, but more recently had been 
employed on the staff of a United States Senator at a salary of $7,000 per annum. 
This employee has now been reemployed by the Veterans Administration in grade 
CAF-11 effective as of January 15, 1947 at a salary of $5,905.20 per annum, 
which is the maximum rate of salary for that grade. 

The rule governing as to salary rates payable in cases of this kind in general 
pe amplified and restated in your decision B-61181 dated November 27, 1946 
as follows: , 

“When an employee is transferred, promoted, demoted, or separated it is 
within the discretion of the administrative office to pay—within available appro- 
priations—such employee in any classified position to which transferred, pro- 
moted, demoted, reinstated, or reemployed the minimum salary rate of the grade 
or position or such higher rate within the grade as will not exceed the highest 
salary previously attained by him in any prior Government position.” 

While it appears that the foregoing rule covers the case here in question, there 
may be a question as to whether the position held by this employee on the staff 
of the United States Senator was a “Government position” within the meaning 
of that term as used in the above-quoted decision. 
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With respect to that portion of the decision of November 27, 1946, 
B-61181, 26 Comp. Gen. 368, quoted in your letter, supra, it was stated 
in decision of February 18, 1947, B-63219, 26 Comp. Gen. 601, to the 
Civil Service Commission, that: 

* * * In the stating of the rule covered by the decision of November 27, 
1946, supra, there was no intention that the phrase “in any prior Government 
position” be applied only to permanent positions, but it was intended to apply 
primarily to positions in the Eaeecutive branch of the Government. * 
[Italics supplied. ] 

In the light of the foregoing, it will be seen that the salary rate 
previously received by the employee mentioned in your letter while 
serving in the legislative branch of the Government is not for con- 
sideration in fixing his initial salary rate upon reemployment in the 
Executive branch of the Government. Rather, under the rule stated 
in the said decision of November 27, 1946, as amplified by the decision 
of February 18, 1947, the employee involved, upon reemployment in 
the Veterans’ Administration, may be paid, at your discretion, either 
the minimum salary rate prescribed for Classification Act grade 
CAF-11, or any other authorized rate in that grade not to exceed the 
highest salary rate received by him during any previous employment 
in the Executive branch of the Government. See decision of January 
28, 1947, B-63142, 26 Comp. Gen. 530. 


(B-62581) 


PAY—FOREIGN DUTY—MEMBERS OF NATIONAL GUARD OF U. S. 
TERRITORIES AND POSSESSIONS 


Members of the National Guard of United‘States territories and possessions who 
are in Federal service or are participating in exercises or performing duties 
prescribed in sections 94, 97, or 99 of the National Defense Act, as amended 
(encampments, maneuvers, schools of instruction, etc.), and, hence, are en- 
titled to pay in accordance with section 14, paragraph two, of the Pay Re- 
adjustment Act of 1942, are entitled to a percentage increase in such pay, 
as provided by section 2 of said 1942 act, as amended, without regard to place 
of nativity or residence, when beyond the forty-eight States and the District 
of Columbia. 

The additional pay provided by section 2 of the Pay Readjustment Act of 1942, 
as amended, for duty outside continental United States may not be included 
in the computation under section 14, paragraph three, of said act of the 
armory drill pay of members of the National Guard of United States terri- 
tories and possessions when engaging in drills, ete., pursuant to seetion 92 
of the National Defense Act, as amended, such additional pay not being 
part of the monthly base pay upon which armory drill pay must be com- 
puted (26 Comp. Gen. 621). 


Assistant Comptroller General Yates to the Secretary of War, March 11, 1947: 
There has been considered your letter of December 13, 1946, as fol- 
lows: 


With the resumption of peacetime activities of the National Guard, a question 
has arisen as to the entitlement of members of the National Guard of the terri- 
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tories and possessions of the United States to foreign service pay for attendance 
at armory drills, field exercises, schools, etc., within the territorial limits of their 
homes, under Sections 92, 94, 97 and 99 of the National Defense Act (39 Stat. 166), 
as amended. 

Attention is invited to Section 2 of the Pay Readjustment Act of 1942 (56 Stat. 
360), as amended, and made permanent legislation, by Section 12 of the act of 6 
October 1945 (56 Stat. 588) [59 Stat. 542], authorizing additional pay for foreign 
Service, as follows: 

“The base pay of any enlisted man, warrant officer, or nurse (female) in the 
military or naval forces of the United States shall be increased by 20 per centum 
and the base pay of any commissioned officer of any of the services mentioned in 
the title of this Act shall be increased by 10 per centum for any period of service 
while on sea duty as such duty may be defined by the head of the Department 
concerned, or duty in any place beyond the continental limits of the United States 
or in Alaska, which increases in pay shall be in addition to pay and allowances 
otherwise authorized * * 

Section 14 of the Pay iendiuotinant Act of 1942 (56 Stat. 367), which estab- 
lished the rates of pay for members of the National Guard, provides, in pertinent 
part, as follows [quoting from the second and third paragraphs, respectively] : 

“Officers, warrant officers, and enlisted men of the National Guard, when in 
the Federal service or when participating in exercises or performing the duties 
provided for by sections 94, 97, and 99 of the National Defense Act, as amended, 
shall receive the same pay and allowances as are authorized for persons of cor- 
responding grade and length of service in the Regular Army.” 

“Under such regulations as the Secretary of War may prescribe, officers of the 
National Guard, other than general officers, and warrant officers and enlisted 
men of the National Guard, shall receive compensation at the rate of one-thirtieth 
of the monthly pay authorized for such persons when in the Federal service, for 
each regular drill, period of appropriate duty, or other equivalent period of 
training, authorized by the Secretary of War, at which they shall have been en- 
gaged for the entire prescribed period of time: Provided, That such pay shall be 
in addition to compensation for attendance at field or coast-defense instruction 
or maneuvers * * *” 

Since the members of the National Guard in the territories and possessions are 
local residents and serve within the territorial limits of their homes, doubt is 
believed to exist as to whether such members are entitled to foreign service pay 
for services performed under the above referred to sections of the National De- 
fense Act, as amended. 

Accordingly, your decision is requested as to whether members of the National 
Guard of the territories and possessions of the United States are entitled to addi- 
tional pay under the provisions of Section 2 of the Pay Readjustment Act of 1942, 
as amended, supra, for participating in the drills or exercises, or performing the 
duties, provided for by Sections 92, 94, 97 and 99 of the National Defense Act, as 
amended, within the territorial limits of their home stations. 


The second paragraph of section 14 of the Pay Readjustment Act 
of 1942, 56 Stat. 367, 37 U. S. C., Supp. V, 114 (quoted in your letter 
above), provides that officers, warrant officers and enlisted men of 
the National Guard, when in the Federal service or when participat- 
ing in exercises or performing the duties provided for by sections 94, 
97 and 99 of the National Defense Act, 39 Stat. 206, 207, as amended, 
shall receive the same pay and allowances as are authorized for persons 
of corresponding grade and length of service in the Regular Army. 
Section 2 of the said act, 56 Stat. 360, as amended, 37 U. S. C., Supp. 
V, 102 (also quoted, in pertinent part, in your letter above) , authorizes 
percentage increases in the pay of the personnel specified therein, in- 
cluding, among others, officers, warrant officers and enlisted men of the 
Regular Army, for any periods when such personnel may be serving 
on “duty in any place beyond the continental limits of the United 
States or in Alaska.” 
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When the provisions of the second paragraph of section 14, supra, 
are read in conjunction with the provisions of section 2, as amended, 
supra, the conclusion is required that a member of the National Guard 
of a territory or possession of the United States is entitled to a per- 
centage increase in pay as specified in the said section 2, as amended, 
without regard to his place of nativity or residence, for any period 
when he is beyond the limits of the forty-eight States and the District 
of Columbia and is in the Federal service or is performing duties as 
prescribed in sections 94 (encampments, maneuvers, etc.), 97 (assem- 
blages for instruction at special schools conducted by Regular Army 
officers, etc.), or 99 (regular courses of study at military-service 
schools, etc.) , of the National Defense Act of June 3, 1916, as amended, 
32 U.S. C. 63, 64 and 65. In such connection, see A-2076, January 
7, 1927, holding that the Panama Canal Zone is “beyond the limits of 
the continental United States” within the meaning of a statutory 
provision relating to traveling expenses. See, also, A-18397, May 
21, 1927 (Alaska), and compare 16 Comp. Gen. 772, and 24 id. 536 
(Hawaii) ; 21 Comp. Gen. 932, 938 (Philippine Islands) ; 18 Comp. 
Dec. 150, and 20 id. 821 (Puerto Rico). It has been noted, also, that 
paragraph 7b, Army Regulations 35-1490, provides as follows: 

Natives of Puerto Rico, Hawaii, and the Philippine Islands, while performing 

active service in the Army of the United States, are entitled to foreign service 
pay while serving in the islands of which they are natives or in any other country 
outside the continental limits of the United States. However, foreign service 
pay will not be paid for duty performed in the United States. 
While it appears, in that connection, that a provision in the Military 
Appropriation Act for the fiscal year 1913 (act of August 24, 1912, 
37 Stat. 576) that thereafter the laws allowing increase of pay to 
officers and enlisted men for foreign service should not apply to serv- 
ice in the Canal Zone, Panama, Hawaii, or Puerto Rico, must be con- 
sidered as having been repealed by sections 15 and 22 of the act of 
June 10, 1922, 42 Stat. 632, 633, it is noteworthy that the Congress 
apparently deemed such a specific provision necessary to exclude 
service in the places mentioned from the service creditable for foreign 
service pay purposes under the statutes existing prior to 1922. 

The answer to that part of your question which pertains to armory 
drill pay (i. e., pay for engaging in drills, etc., in accordance with sec- 
tion 92 of the National Defense Act of June 3, 1916, 39 Stat. 206, as 
amended, 32 U.S. C. 62) depends, principally, on the meaning of the 
phrase “one-thirtieth of the monthly pay authorized for such per- 
sons when in the Federal service” as used in the third paragraph 
of section 14, quoted in your letter. In decision of February 21, 1947, 
B-63233, 26 Comp. Gen. 621, to you, it was held that such phrase as 
used in the said paragraph means one-thirtieth of the monthly base 
pay of the grade held by the person concerned, it being concluded 
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that the exception contained in section 3 of the act, 56 Stat. 360, re- 
specting armory drill and administrative function pay for the Na- 
tional Guard shows that the language used in the said third paragraph 
of section 14 was not intended to change the basis for computing drill 
pay which had been established by prior statutory provisions (sections 
109 and 110 of the National Defense Act of June 3, 1916, as amended, 
32 U. S. C. 143, 154, and section 14 of the Pay Readjustment Act of 
June 10, 1922, 42 Stat. 631). It was said in that decision: 

The history of the legislation relating to drill pay indicates that, for many 
years, the Congress has taken the view that, generally and under normal condi- 
tions of participation in drills, a member of the National Guard is amply com- 
pensated when he receives one-thirtieth of the monthly base pay of his grade 
for participating in a drill of “at least one and one-half hours’ duration” (as 
specified in section 92 of the National Defense Act of June 3, 1916, as amended, 
32 U. S. C. 62) and it is to be observed that while the Congress has seen fit 
to authorize the inclusion of flying pay in the computation of drill pay, it has 
used clear and unmistakable terms in doing so and has placed specific conditions 
and limitations upon such inclusion. See section 18 of the Pay Readjustment 


Act of 1942, as amended, 37 U. S. C. Supp. V, 118; also, section 20 of the act 


of June 10, 1922, 42 Stat. 632, as amended by section 6 of the act of July 2, 1926, 
44 Stat. 782. * * * 


Since the pay authorized by section 2, as amended, supra, commonly 
referred to as foreign service pay, is not a part of the monthly base 
pay of the grade held by a member of the National Guard and since 
it does not appear that the Congress ever intended that members of 
the National Guard in the territories and possessions of the United 
States should receive a higher rate of armory drill pay than members 
of the National Guard within the continental limits of the United 
States, it is concluded that the provisions of the said section 2, as 
amended, are not applicable in the computation of armory drill pay. 

Accordingly, that part of your question which relates to sections 94, 
97, and 99 of the National Defense Act, as amended, supra, is answered 
in the affirmative and that part of your question which relates to 
section 92 of the said act, as amended, is answered in the negative. 


(B-63568) 


TELEPHONES—PRIVATE RESIDENCES—STATUTORY PROHIBITION 
APPLICABILITY—RESIDENCE USED AS OFFICE 


In view of the prohibition in section 7 of the act of August 23, 1912, against 
the expenditure of appropriated money for tolls or other charges for telephone 
service from private residences or apartments, employees may not be reim- 
bursed charges for the use of telephones in their private residences for local 
calls made on Government business, even though the employees had no offices 
assigned or available to them. 


Comptroller General Warren to V. MacMurray, Department of Agriculture, 
March 11, 1947: 


Reference is made to your letter of February 3, 1947, as follows: 


There is transmitted herewith for advance decision as to propriety of payment, 
the claims of Howard Mandel and Mrs. Gudrun P. Doud, in the amounts of 
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$6.10 and $1.87 covering reimbursement for telephone calls made from their 
homes. 

Mr. Mandel is a Social Science Analyst with headquarters at New York City 
and under Letter of Authorization No. 428 dated August 11, 1946, is authorized 
to employ personnel for temporary duty subject to Civil Service rules and 
Department Regulations. Since the Division of Special Surveys, in which he 
is employed does not maintain Field Offices, his home is used as his office and 
it is often necessary to use his telephone for the purpose of supervising 10 part- 
time employees working in the New York City area and to contact prospective 
employees. Claim has been made for 61 calls from his home (switchboard 
service) at 10¢ per call or $6.10 which amount was previously suspended from 
Disbursing office Voucher No. 1078853 paid January 15, 1947 by B. J. Brennan 
symbol 2000-1030. 

Mrs. Doud, under Letter of Authorization No. 619 dated July 18, 1946 with 
headquarters at Los Angeles, Calif. is authorized to do Rural and Urban inter- 
viewing for the same division. It is often necessary for her to contact the several 
enumerators for whose work she is responsible and also to arrange for inter- 
views with applicants for part-time positions in order to make recommendations 
to the Washington office. Since no field office is maintained, the calls are made 
from her home. This employee claims reimbursement at the rate of 314 cents 
a call, 

The decision of the Comptroller General A-77017 dated July 24, 1936 in which 
it is stated that payment of rental on a telephone installed in a private apartment 
is prohibited by Section 7 of the Act of August 23, 1912, 37 Stat. 414, has been 
noted however, this decision does not appear to apply in the instant cases since 
payment for rental is not involved. 

Since this office has not been able to find an applicable decision and many similar 
claims are expected, your early opinion is respectfully requested as to whether 
telephone calls on official Government business made from homes used as offices 
are proper for payment from Government funds. 


Section 7 of the act of August 23, 1912, 37 Stat. 414, provides as 
follows: 


Sec. 7. That no money appropriated by this or any other Act shall be expended 
for telephone service installed in any private residence or private apartment or 
for tolls or other charges for telephone service from private residences or private 
apartments, except for long-distance telephone tolls required strictly for the pub- 
lic business, and so shown by vouchers duly sworn to and approved by the head of 
the department, division, bureau, or office in which the official using such tele- 
phone or incurring the expense of such tolls shall be employed. 


In view of the plain terms of that statute, any payment to the em- 
ployees, here involved, for charges for the use of telephones in their 
private residences for local calls made on Government business clearly 
is prohibited, regardless of the fact that no office was assigned or avail- 
able to said employees. 


Accordingly, the vouchers, which are returned herewith, may not be 
certified for payment. 


(B-62591) 
APPOINTMENTS—FOREIGN SERVICE OFFICERS—AFFIDAVITS 


Foreign Service Reserve officers appointed or assigned by the Secretary of State 
under the provisions of the Foreign Service Act of 1946 who are to occupy 
positions of equal responsibility and importance as are occupied by Foreign 
Service officers and who are invested with authority to exercise a function of 
Government in their own right and on their own responsibility, are required 
to file, at time of their appointment, and also when commissioned by the 
President by and with the advice and consent of the Senate as diplomatic or 
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consular officers, the affidavit prescribed in 5 U. S. Code 21a to the effect that 

no consideration has been paid for such appointment. 

Generally, Foreign Service Staff officers or employees who, by virtue of their ap- 
pointment by the Secretary of State pursuant to the provisions of the Foreign 
‘Service Act of 1946, are to exercise a function of Government in their own 
right and on their own responsibility, are required to file, at the time of their 
appointment, the affidavit prescribed in 5 U. S. Code 21a to the effect that no 
consideration has been paid for such appointment ; however, such affidavit is 
not required of Foreign Service Staff officers who aid or assist in the perform- 
ance of duties of an office where the title is in another. 

Foreign Service Reserve officers and Foreign Service Staff officers, when commis- 
sioned pursuant to the Foreign Service Act of 1946 as diplomatic or consular 
officers by the President by and with the advice and consent of the Senate, are 
required to file the affidavit prescribed in 5 U. S. Code 21a to the effect that no 
consideration has been paid for such appointment. 

Promotions of Foreign Service officers to higher classes by the President by and 
with the advice and consent of the Senate, in accordance with the provisions 
of the Foreign Service Act of 1946, constitute new appointments, so that such 
officers are required to file the affidavit prescribed in 5 U. S. Code 21a to the 
effect that no consideration has been paid for such an appointment. 


Comptroller General Warren to the Secretary of State, March 12, 1947: 


Reference is made to your letter of December 17, 1946, DF/X, as 
follows: 


Reference is made to sections 512, 524 and 533 of Public Law 724, 79th Congress, 
approved August 13, 1946, relating to commissions of diplomatic and consular offi- 
cers, and to sections 21a and 21b of title 5 of the United States Code relating to 
affidavits on Standard Form 1041 which are required to be filed by civil officers 
of the United States. Reference is also made to section 621 of Public Law 724, 
79th Congress, relating to promotions of Foreign Service officers. 

In connection with the drafting of regulations under the Foreign Service Act 
of 1946, Public Law 724, 79th Congress, approved August 13, 1946, it is necessary 
to determine which of the officers and employees of the Foreign Service are “civil 
officers of the United States” to the extent that they will be required to file Form 
1041 affidavits. 

The provisions of law in 5 U. S. C. 21a and 21b appear to be conclusive that 
ambassadors and ministers, Foreign Service officers, and consular agents must file 
those affidavits at the time of original appointment but this Department is unable 
to determine therefrom whether these affidavits must be filed by Foreign Service 
Reserve officers who, under section 523 of the Foreign Service Act of 1946, are 
appointed or assigned to active duty by order of the Secretary of State and who, 
at the time of appointment or at any future date, may be commissioned by the 
President, by and with the consent of the Senate, as diplomatic or consular offi- 
cers. Similarly, the Department is unable to determine whether those affidavits 
must be filed by Foreign Service staff officers and employees who are appointed 
by the Secretary of State and who, at the time of appointment or at any later 
date, may be commissioned by the President as consuls, or by the Secretary of 
State as vice consuls. 

From the nature of the appointments of Foreign Service Reserve and Foreign 
Service staff officers and employees it does not appear that they are “civil officers 
of the United States” authorized to act in their own names for or on behalf of 
the United States until and unless they are commissioned as consular or diplo- 
matic officers as provided by the Act. It will be noted from the provisions of the 
Foreign Service Act of 1946 that Reserve and staff officers receive compensation 
under their appointments as Reserve or staff officers or employees and that they 
do not receive any compensation as consular or diplomatic officers under their 
commissions. Thus, it is possible that they are not “civil officers of the United 
States” until they receive commissions as diplomatic or consular officers. 

With respect to the promotion of civil officers it is noted that 5 U. S. C. 21a 
relates solely to officers appointed as civil officers of the United States and is 
silent on the promotion of such officers to higher classes, by the President by and 
with the advice and consent of the Senate. 

Your decision is, therefore, requested on the following specific questions : 
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1. Are Foreign Service Reserve officers and Foreign Service staff officers and 
employees subject to the provisions of 5 U. S. C. 21a and 21b at the time of appoint- 
ment, necessitating that they file Form 1041 affidavits? 

2. If the answer to question 1 is in the negative, do those officers and employees 
become subject to the provisions of 5 U. S. C. 21a and 21b when they are com- 
missioned as diplomatic or consular officers? 

3. If the answer to question 1 is in the affirmative, will it be necessary for those 
persons to file additional Form 1041 affidavits when they receive commissions as 
diplomatic or consular officers? 

4. Are Foreign Service officers promoted to higher classes by the President, by 
and with the advice and consent of the Senate, in accordance with the provisions 
of the Foreign Service Act of 1946 required to submit new affidavits on forms 
1041 at the time of each such promotion? 

Your early decision on these questions will be appreciated so that the informa- 
tion may be communicated to the officers of the Foreign Service as soon as possible. 


Sections 21a and 21b of Title 5, United States Code (act of December 
11, 1926, as amended), referred to in your letter, provide: 


Each individual appointed after Dec. 11, 1926, as a civil officer of the United 
States by the President, by and with the advice and consent of the Senate, 
or by the President alone, or by a court of law, or by the head of a department, 
Shall, within thirty days after the effective date of his appointment, file with 
the Comptroller General of the United States an affidavit stating that neither 
he nor anyone acting in his behalf has given, transferred, promised, or paid 
any consideration for or in the expectation or hope of receiving assistance 
in securing such appointment. 


No salary shall be paid to any individual required under section 21a of this 
title to file an affidavit until such affidavit has been filed. 


General Regulations No. 62 of the General Accounting Office, 6 


Comp. Gen. 890, relating to the above-quoted provisions is, in part, 
as follows: 


The provisions of this enactment apply to all appointments by the Presi- 
dent by and with the advice and consent of the Senate, by the President alone, 
by a court of law, or by the head of any of the ten executive departments, but 
the term “officer” as used therein, embraces only officers in the strict or con- 
stitutional sense, that is to say, persons appointed in the manner provided 
under the Constitution and invested by law with authority to exercise a func- 
tion of Government in their own right and on their own responsibility, as 
distinguished from persons employed or appointed to aid or assist in the 
performance of the duties of an office the title to which is vested in another. 
All postmasters of whatever class are officers within the meaning of the 


enactment. 

With respect to the first question presented in your letter, sections 
401 (8) and 522 of the Foreign Service Act of 1946, Public Law 724, 
approved August 13, 1946, 60 Stat. 1002, 1009, provide that Foreign 
Service Reserve officers shall be assigned by the Secretary of State 
to the Foreign Service on a temporary basis from Government agen- 
cies or appointed by the Secretary on a temporary basis from outside 
the Government in order to make available to the service such special- 
ized skills as may from time to time be required. Sections 523, 524 
and 526 of the act, 60 Stat. 1009, 1010, provide as follows: 

Sec. 528. A Reserve officer, appointed or assigned to active duty, shall 
be appointed or assigned to a class and not to a particular post, and such 


an officer may be assigned to posts and may be transferred from one post to 
another by order of the Secretary as the interests of the Service may require. 
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The class to which he shall be appointed or assigned shall depend on his age, 
qualifications, and experience. 

Sec. 524. Whenever the Secretary shall deem it in the interests of the 
Service that a Reserve officer shall serve in a diplomatic or consular capacity, 
he may recommend to the President that such officer be commissioned as a 
diplomatic or consular officer or both. The President may, by and with the 
advice and consent of the Senate, commission such officer as a diplomatic or 
consular officer or both, and all official acts of such an officer while serving 
under a diplomatic or consular commission shall be performed under his com- 
mission as a diplomatic or consular officer. In all other cases, appropriate 
rank and status, analogous to that of Foreign Service officers engaged in work 
of comparable importance shall be provided to permit Reserve officers to carry 
out their duties effectively. 


* s * * ” * * 


Src. 526. A Reserve officer shall, except as otherwise provided in regulations 
which the Secretary may prescribe, receive all the allowances, privileges, and 
benefits which Foreign Service officers are entitled to receive in accordance 
with the provisions of title IX. 


Also, section 414 (a) of the act, 60 Stat. 1003, provides that there 
shall be six classes of Foreign Service Reserve officers, which classes 
shall correspond to classes 1 to 6 of Foreign Service officers, and that 
a Reserve officer shall receive salary at any one of the rates provided 
for the class to which he is appointed or assigned. 

Thus, it is seen that the aforesaid law contemplates that Foreign 
Service Reserve officers are to be appointed or assigned to classes 
corresponding to those set up for Foreign Service officers and are to 
receive the salary provided for said classes; that the Reserve officers 
are to be provided with appropriate rank and status analogous to 
that of Foreign Service officers engaged in work of comparable im- 
portance and that, except as otherwise provided in regulations pre- 
scribed by the Secretary of State, the Reserve officers are to receive 
all allowances, privileges and benefits which Foreign Service officers 
are entitled to receive. Furthermore, pertinent to the matter, it is 
stated in House Report No. 2508, 79th Congress (Report of the Com- 
mittee on Foreign Affairs, House of Representatives, accompanying 
H. R. 6967, which, when enacted, became Public Law 724), at page 6, 
as follows: 
To provide an efficient and flexible means of gaining the temporary services 
of specialists in all fields, the new bill establishes the category of Foreign 
Service Reserve officers, who will be closely assimilated to Foreign Service 
officers in salary, rank, title, and status (414, 523, 524). * * * 

Accordingly, since the Foreign Service Reserve officers are to be 
appointed or assigned by the head of a department and are to occupy 
positions of equal responsibility and importance as are occupied by 
Foreign Service officers—the latter officers being appointed by the 
President with the advice and consent of the Senate—and as said 
Reserve officers apparently are to be invested with authority to exercise 
a function of Government in their own right and on their own re- 
sponsibility, they should be required to file the affidavit prescribed in 
5 U.S. C. 21a, at the time of their appointment. 
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As to Foreign Service staff officers and employees, section 401 (4) 
of the Foreign Service Act, 60 Stat. 1002, defines such persons as 
those who are appointed by the Secretary of State under authority 
of section 531 thereof, 60 Stat. 1010, and who shall occupy positions 
with technical, administrative, fiscal, clerical, or custodial responsibili- 
ties. Section 415 of the act, 60 Stat. 1003, sets up twenty-two classes 
of staff officers and employees. A further explanation of the duties 
of the personnel who are to comprise the Foreign Service staff is found 
in House Report 2508, supra, page 6, as follows: 

The second major arm of the Service will be the staff branch, which will include 
the present fiscal and administrative service, auxiliary personnel, and the Ameri- 
cans in the miscellaneous employees group (415). It will thus consist of all 
Americans in the Service who are not Foreign Service officers or Reserve officers. 
The salary range will be up to $10,000. As in the case of the Reserve officers, 
an officer or employee of the staff branch may be transferred to the Foreign 
Service officer branch after 4 years (3 years if he is over 31) provided he is 
qualified and passes an examination. 

In its upper and middle ranks the staff branch will comprise chiefly functional 
and administrative specialists (for example, a petroleum expert or the chief 
administrative officer at London, or a civil air attaché, or the disbursing officer 
at Paris), and lower down the junior administrative personnel, couriers, radio 
operators, clerks, communications personnel, commissary officers, dispatch agents, 
code technicians, et cetera. 

Appointment to the staff branch (531) will depend primarily upon technical 
qualifications along the lines of the civil-service system rather than the system 
prevailing for Foreign Service officers. Promotion will be made upon a basis simi- 
lar to that employed in the civil service, which is to say it will depend more 
upon the acquisition of additional technical abilities than upon the factors gov- 
erning the promotion of Foreign Service officers (641). 

It will be seen from the foregoing that the officers and employees 
comprising the Foreign Service staff are to occupy positions of varied 
duties and responsibilities. Consequently, in the absence of a detailed 
showing of the exact duties to be performed by each class of officers 
and employees, it is not possible to render a decision as to what classes 
are required to file the affidavit provided for in 5 U.S. C. 21a. How- 
ever, it may be said generally that, in those cases where Foreign Serv- 
ice staff officers or employees by virtue of their appointments by the 
Secretary of State are to exercise a function of Government in their 
own right and on their own responsibility within the meaning of 
General Regulations No. 62, quoted above, the affidavit required by 
5 U.S. C. 21a must be filed at the time of appointment or before any 
salary payments are made. On the other hand, the affidavit is not 
required of officers or employees of the Foreign Service staff who are 
to aid or assist in the performance of the duties of an office the title 
to which is vested in another. Cf. 6 Comp. Gen. 657, 7 id. 447, 582. 

The first question presented in your letter is answered accordingly. 

Questions 2, 3 and 4 of your letter are answered as follows: 

2. Any employee becomes subject to the said provisions if and when 
commissioned as a diplomatic or consular officer. 

3. This question is answered in the affirmative, inasmuch as the 
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commissioning as a diplomatic or consular officer constitutes a new 
appointment. See 6 Comp. Gen. 726. 

4. This question, also, is answered in the affirmative, such promotion 
constituting a new appointment. See 6 Comp. Gen. 726, supra. 


(B-63737) 


COMPENSATION—DOUBLE—CIVILIAN EMPLOYEES PERFORMING 
TRAINING DUTY AS NAVAL RESERVISTS 








Notwithstanding the dual compensation laws, section 4 of the Naval Reserve 
Act of 1938, relating to the right of Naval Reserve members to receive 
compensation attached to civilian employment in addition to pay and allow- 
ances to which entitled under that act, is to be regarded as permitting pay- 
ment of civilian compensation to an employee who, as authorized by section 
313 of said act, receives pay for performing limited training duty, in the 
form of aerial flights, on days outside of his regular workweek, during a 
period in which he is in an inactive status in the Naval Reserve as dis- 
tinguished from a full time training or active-duty status. 


Comptroller General Warren to George P. Wolf, Department of Agriculture, 
March 13, 1947: 


Reference is made to your letter of February 11, 1947, as follows: 


I have for certification a payroll in favor of Daniel Sadler, Jr., Miscellaneous 
Duplicating Equipment Operator, CAF-2 (temporary), in the amount of $75.15, 
covering the period January 12, 1947, to January 25, 1947, inclusive. The ques- 
tion raised in connection with the propriety of this payroll deals with the various 
laws and regulations governing dual compensation. 

The facts involved are as follows: 

Mr. Sadler was appointed to his present position on July 17, 1946. He has re- 
ceived his biweekly pay up to the present. We now learn that he proposes to re- 
sign in the early part of February, 1947, to receive additional schooling under 
the G. I. Bill of Rights. 

In addition to his employment in this establishment, Mr. Sadler holds the rank 
of Lieutenant (j.g.) in the Naval Air Corps Reserve. His duties therein include 
participation in training flights every other Saturday, for which he is paid, includ- 
ing flight pay, $20.00 per day, when actually flying. To date therefore, he has 
received from the Navy Department pay amounting to $280.00 for 14 actual flying 
days occurring within the period of his employment with this Laboratory. 

In view of this dual reimbursement for services rendered, and our inability to 
locate a previous decision paralleling this situation, your advice is respectfully 
requested as to whether this present payroll may be certified without deductions 
under the dual compensation laws presently existing. 


Examination of the submitted pay voucher discloses that the em- 
ployee is employed at the rate of $1,954 per annum and that his basic 
administrative workweek is Monday through Friday. 

While you state that Mr. Sadler is a Lieutenant (jg) in the Naval 
Air Corps Reserve it is understood that strictly he is a member of the 
Organized Reserve of the Navy and that his training flights every 
other Saturday, for which he receives $20 per day, are performed as a 
member of said reserve, under the provisions of the Naval Reserve Act 
of 1938, approved June 25, 1938, 52 Stat. 1175. Section 313 of that 
act, 52 Stat. 1184, authorizes pay to reserve officers and enlisted men 
for attendance at regular drills or other equivalent instruction or duty, 
including flight duty, not exceeding 60 in number during any one fiscal 
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year, and section 314, 52 Stat. 1184, provides that the compensation 
authorized by section 313 “shall not accrue to any officer or enlisted 
man during a period when he shall be lawfully entitled to pay for ac- 
tive duty or training duty.” Section 4 of the act, 52 Stat. 1176, pro- 
vides, in pertinent part, as follows: 


* * * And provided further, That no existing law shall be construed to pre- 
vent any member of the Naval Reserve from accepting employment in any civil 
branch of the public service nor from receiving the pay and allowances incident 
to such employment in addition to any pay and Bllowances to which he may be 
entitled under the provisions of this Act * * 


It has been held that said section of the s statute was not intended to, 
and does not, authorize a civilian employee to work on active duty in 
a civilian position and also on active duty for full time training or 
full time active duty as a member of the Naval Reserve. Also, in the 
absence of express statutory authority, active duty in the military and 
civilian branches of the Government during the same period has been 
held to be incompatible and unauthorized. See 20 Comp. Gen. 282, 286, 
and decisions cited therein. On the other hand, it has been held that 
in view of section 4 of the Naval Reserve Act of 1938, supra, there 
would be no legal] objection to the payment of retainer pay, authorized 
in said act, to members of the Fleet Reserve, in addition to the pay of 
their civilian Government positions. See 25 Comp. Gen. 521, 527. 

In the instant case, it is reported that the employee performs no 
service in the Naval Reserve other than the limited duty every other 
Saturday, or, in other words, during a period outside his regular 
civilian tour of duty and basic workweek, and for which it would 
appear he receives pay in accordance with the authorization contained 
in section 313 of the Naval Reserve Act of 1938. The duty so Per- 
formed does not appear incompatible with his civilian employment, 
nor is it such as to place him in an active duty or training status. That 
view is amply supported by the specific provision of section 314 of 
said act, mentioned above, to the effect that the pay authoried in 
section 313 thereof shall not be allowed to officers and enlisted men 
during a period of active or training duty. See, also, section 301 of 
the same act, 52 Stat. 1180, to like effect. Such duty is of a limited 
nature and is required primarily for the purpose of better qualifying 
the officers and enlisted men for active duty in time of war or national 
emergency. Under those circumstances, section 4 of the act in ques- 
tion, quoted above, must be given full force and effect and, accordingly, 
the payment to the employee of compensation earned in a civilian 
position during the period in which he is in an inactive status in the 
Naval Reserve, performing the duty authorized in section 313 of the 
Naval Reserve Act of 1938, and receiving the pay to which he is en- 
titled thereunder, is not to be held to violate the provisions of any 
existing dual compensation law. 
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In the light of the foregoing, the voucher, which is returned here- 
with, may be certified for payment, if otherwise correct. 


(B-63775) 
BIDS—ACCEPTANCE OR REJECTION—BIDDER’S QUALIFICATIONS 


The fact that an award must be made after advertising for proposals does not 
require the acceptance of a bid submitted by one not qualified to perform the 
necessary services; that is, the public interest requires that the contract be 
awarded only to the lowest responsible bidder. 

In selecting the lowest “responsible” bidder to be awarded a contract after 
advertising for propoSals, public officers are required to consider not only 
the financial resources but, also, the judgment, skill and integrity of the 
bidder and to inquire as to his fitness and ability successfully to fulfill the con- 
tract requirements. 


Comptroller General Warren to the President, Board of Commissioners of the 
District of Columbia, March 14, 1947: 


Ihave your letter of February 13, 1947, as follows: 


The District of Columbia is in receipt of bids for the furnishing and installing 
of automatic chlorination equipment at the Anacostia Water Pumping Station 
at 18th Street and Minnesota Avenue, 8. E. The bids received were as follows: 


Os CO NE nth mpc chigh mtpciarinenmenepeertuenires $7, 700. 00 
sf pe aa elena eee eRe 10, 274. 00 


Copies of the letters submitted with bids from these two firms are attached, to- 
gether with a copy of the specifications on which the bids are predicated, which 
were received following the usual advertising in local newspapers as required 
by law. 

The low bid submitted by G. A. Cunney and Sons is not deemed satisfactory, 
and, therefore, it is proposed to make award to the next higher and only other 
bidder, Wallace & Tiernan & Co., Inc. The specifications were made as broad 
as possible for the purpose of bringing in proposals covering all available types 
of equipment in this field. The specifications avoided the description of in- 
cidental parts and operating techniques employed in the equipment of any 
particular manufacturer and were confined to necessary limits of accuracy and 
operating safety which are appropriately applicable to all varieties of chlorinat- 
ing equipment. Sustained accuracy and absolute dependability and safety are 
considered the primary requirements for the installation proposed. In order 
that these elements be obtained, the specifications provided in part as follows: 

“Proposals to furnish and install the equipment specified will be accepted only 
from bidders who are versed in the art of water sterilization by means of chlorine 
gas, and who have been engaged in the business either as manufacturers of such 
equipment or as suppliers and installers of such equipment for a period of not 
less than five (5) years and who have actually made similar installations of a 
satisfactory character. Bidders shall submit with their proposals a list of not 
less than three (8) such installations which are now operating satisfactorily 
and have been so operating for a period of not less than (2) years.” 

The low bidder in this case has submitted the chlorinating equipment manu- 
factured by the Everson Manufacturing Company, Chicago, Illinois. Only one 
installatien of equipment exactly like that submitted under the proposal was cited 
as ever having been made by anyone. Neither this nor such other generally 
similar installations in this locality were made by the low bidder. The low 
bidder is not able to show experience of five years in the making of similar satis- 
factory installations. Chlorinating equipment of automatic type in the vicinity 
of Washington, as produced by both manufacturers involved in these bids, has 
been examined by the Senior Engineer in charge of Operation and Maintenance, 
Water Division, D.C. His report of findings and conclusions dated December 30, 
1946, is attached hereto. From these, it is apparent that Everson chlorinating 
equipment in this locality has not exhibited the degree of accuracy or depend- 
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ability which is considered not only desirable but essential for the installation 
proposed by the District. Too great emphasis cannot be placed on the importance 
of safe chlorination of water distributed to thousands of consumers in the 
Anacostia area. The application of this poisonous gas requires control within 
very narrow limits for protection of the publie health. The introduction of this 
gas is now accomplished by manually-operated machines which require con- 
tinuous supervision. The annual pay roll for this purpose is approximately 
$15,000. Perfectly functioning automatic equipment will eliminate the need for 
constant attention, since brief daily inspections would suffice. Undependable 
equipment, on the other hand, could and probably would cause the resumption of 
continuous supervision at great annual cost for protection of the public health. 
In view of these circumstances, it is believed that the best interests of the gov- 
ernment will be served by accepting the higher bid which offers equipment of 
known dependability and generally superior quality. 

Prior to making the award as outlined above, the Commissioners desire an 
expression of your opinion in the matter. 

The fact that an award must be made after advertising for pro- 
posals does not require the acceptance of a bid submitted by one not 
qualified to perform the necessary services. 20 Comp. Gen. 862; 
O’Brien v. Carney, 6 F. Supp. 761, 762. In other words the public 
interest requires that the contract be awarded only to the lowest 
responsible bidder. Hibbs, et al. v. Arensberg, et al., 276 Pa. 24, 
119 A. 727. It has been held that the word “responsible” imports 
something more than pecuniary ability and that in the selection of 
the lowest responsible bidder Federal and municipal officers are re- 
quired to consider not only the financial resources but also the judg- 
ment, skill and integrity of the bidder and to inquire as to his fitness 
and ability successfully to fulfill the contract requirements. O’Brien 
vy. Carney, supra; Kelling, et al. v. Edwards, et al., 116 Minn. 484, 
134 N. W. 22; Koich v. Cvar, 110 P. 2d 964. In the instant case it is 
understood that, based upon the report of the Senior Engineer in 
charge of Operation and Maintenance, Water Division, District of 
Columbia, the Board of Commissioners have determined that the 
interest of the Government will best be served by accepting the higher 
bid, which offers equipment of known dependability and generally 
superior quality. 

Accordingly, on the basis of the facts reported by you, this office 
would not be required to object to the acceptance of the bid of Wallace 
& Tiernan & Co., Inc. 


(B-63045) 


DEPARTMENTS AND ESTABLISHMENTS—SERVICES BETWEEN—FUR- 
NISHING OFFICE SPACE AND SPECIAL BUILDING SERVICES IN 
U. S. COURTHOUSE 


Under the provisions of section 601 of the act of June 30, 1932, as amended, 
respecting interagency services, reimbursement of the cost of special build- 
ing services—electric current, heat, water and janitor service—furnished 
in connection with the occupancy of office space by a local draft board in 
a United States courthouse should be effected by an adjustment between 
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appropriations in accordance with the provisions of General Regulations 
No. 98, if and when an agreement is reached between the agencies 

the actual cost of performing such services; however, there is no authority 
for payment of rent for the space so occupied. 


Comptroller General Warren to the Clerk of the United States District Court 
for the Territory of Alaska, Third Division, March 17, 1947: 

Reference is made to your letters of November 15, 1946, and Janu- 
ary 22, 1947, requesting review of settlement of November 7, 1946, 
which disallowed your claim for $300, for rental (including electric 
current, heat, water and janitor service) for office space in Room No. 
2, second floor, of the United States Court House, Seward, Alaska, 
occupied by Local Board No. 14, Selective Service System, from July 
1, 1941, to June 30, 1946, inclusive. 

It appears that on June 21, 1941, a representative of Local Board 
No. 14 requested space in the Courthouse where the Board could 
meet twice a week and for storage of a small file cabinet and that the 
said representative stated that the Board could pay $10 per month. 
The record indicates that the Board occupied space in the building 
during the period covered by the claim. The claim was transmitted 
to this office by the Selective Service System for direct settlement 
without approval for payment, it being stated in the letter of trans- 
mittal “that there appears to have been only a verbal understanding 
that some form of rental would be paid and, furthermore, for the 
reason that, when space is available, it has been customary to provide 
Selective Service boards rent free space in public buildings.” The 
claim was disallowed by the settlement of November 7, 1946, for the 
stated reason that the record failed to disclose any agreement, verbal 
or otherwise, for the payment of rental for the use and occupancy 
of office space and because of the absence of any showing that the 
Board had exclusive possession of the space during the period covered 
by the claim. 

In requesting review, it is stated in your letter that a verbal agree- 
ment was entered into with Mr. Glenn Rogers, a representative of the 
Seward Draft Board, and Mr. Irwin L. Metcalf, Deputy United States 
Marshal who has custody of the Courthouse; that the Board had ex- 
clusive use of Room No. 2; that on April 21, 1943, your office received 
the amount of $70 from the Selective Service System as rental for the 
period from June 1, 1942, to December 31, 1942, which was the rental 
rate agreed upon between Mr. Rogers and the Deputy United States 
Marshal ; and that the Deputy Marshal was not aware of such payment 
when the present claim was filed, as rents are paid to your office 
direct. 

It has been held consistently that payment of rent by one Govern- 
ment department or agency for premises under the administrative con- 
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trol of another department or agency is not authorized. 21 Comp. 
Dec. 528, 22 id. 684, 20 Comp. Gen. 581, id. 699. However, reimburse- 
ment of the cost of sjecial services furnished by one Government 
agency to another Government agency has been held to be authorized 
under the provisions of section 601 of the act of June 30, 1932, 47 
Stat. 417, as amended. B-48853, April 21, 1945. Said section, as 
incorporated in section 686, Title 31, U. S. Code, Supplement IV, 
provides, in pertinent part, as follows: 

(a) Any executive department or independent establishment of the Govern- 
ment or any bureau or office thereof, if funds are available therefor and if it is 
determined by the head of such executive department, establishment, bureau, or 
Office to be in the interest of the Government so to do, may place orders with any 
other such department, establishment, bureau, or office for materials, supplies, 
equipment, work, or services, of any kind that such requisitioned Federal agency 
may be in a position to supply or equipped to render, and shall pay promptly by 
check to such Federal agency as may be requisitioned, upon its written request, 
either in advance or upon the furnishing or performance thereof, all or part of 
the estimated or actual cost thereof as determined by such department, estab- 
lishment, bureau, or office as may be requisitioned; but proper adjustments on 
the basis of the actual cost of the materials, supplies, or equipment furnished, or 
work or services performed, paid for in advance, shall be made as may be agreed 
upon by the departments, establishments, bureaus, or offices concerned: Provided, 
That the War Department, Navy Department, Treasury Department, Civil Aero- 
nautics Administration, and the Maritime Commission may place orders, as pro- 
vided herein, for materials, supplies, equipment, work, or services, of any kind 
that any requisitioned Federal agency may be in a position to supply, or to render 
or to obtain by contract: Provided further, That if such work or services can be 
as conveniently or more cheaply performed by private agencies such work shall 
be let by competitive bids to such private agencies, Bills rendered, or requests 


for advance payments made, pursuant to any such order, shall not be subject to 
audit or certification in advance of payment. 


Insofar as the special services here involved are concerned, it will 
be noted that said section provides for an adjustment of appropria- 
tions of the Government agencies involved—as distinguished from 
the ordinary payment of a Government obligation such as here pro- 
posed. See, in this connection, General Regulations No. 98, October 
7, 1943, 23 Comp. Gen. 998. Also, said section provides that a Gov- 
ernment agency which performs services for another such agency 
shall be reimbursed on the basis of the actual cost of performing the 
services “as may be agreed upon by the departments, establishments, 
bureaus, or offices concerned.” If and when such an agreement is made, 
the matter should be adjusted in accordance with paragraphs 7, 8 
and 9 of General Regulations No. 98, supra. 


(B-64099) 


TRAVELING EXPENSES—CIVILIANS APPOINTED OR ASSIGNED TO 
DUTY OVERSEAS—RESIDENCE IN HAWAII AT TIME OF APPOINT- 
MENT TO POST IN ALASKA 


In the absence of any restrictive provision in section 7 of the administrative 
expense statute of August 2, 1946, authorizing payment of the expenses of 
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travel of new appointees to places of employment outside continental United 
States, or in the regulations promulgated thereunder, confining payment of 
such expenses to persons having actual residence in the continental United 
States at the time of appointment, the expenses of travel of a new appointee— 
a nurse—possessing special qualifications and residing in Hawaii (an organ- 
ized territory of the United States) may be paid, within the applicable 


regulations, to a post of duty in Alaska, a point outside continental United 
States. 


Comptroller General Warren to the Secretary of the Interior, March 18, 1947: 


There has been considered your letter of February 25, 1947, in which 
you refer to section 7 of Public Law 600, approved August 2, 1946, 
60 Stat. 808, and request decision “whether the expenses of a new 
appointee (a nurse) residing in Hawaii may be paid by the Govern- 
ment to a post of duty in Alaska.” 

Section 7 of the act of August 2, 1946, supra, provides: 

Appropriations for the departments shall be available, in accordance with 
regulations prescribed by the President, for expenses of travel of new appointees, 
expenses of transportation of their immediate families and expenses of trans- 
portation of their household goods and personal effects from places of actual 
residence at time of appointment to places of employment outside continental 
United States, and for such expenses on return of employees from their posts of 
duty outside continental United States to the places of their actual residence, at 
time of assignment to duty outside the United States: Provided, That such 
expenses shall not be allowed new appointees unless and until the person selected 
for appointment shall agree in writing to remain in the Government service for 
the twelve months following his appointment, unless separated for reasons beyond 
his control. In case of a violation of such agreement any moneys expended by 
the United States on account of such travel and transportation shall be considered 
as a debt due by the individual concerned to the United States. This section shall 
not apply to appropriations for the Foreign Service, State Department. 

While, in most instances, the persons appointed for foreign duty 
would have actual residence within the continental limits of the 
United States at the time of appointment, there is no specific provision 
in the statute, or in the regulations issued pursuant thereto, which 
requires that payment of expenses to first duty station be confined to 
those individuals. The Congress in the past has seen fit when enacting 
legislation of the nature here involved, to use qualifying language, 
such as “within the continental United States,” or other words to like 
effect, where it was considered necessary or desirable that the coverage 
of a particular statute be so limited. In the absence of any such 
restrictive provision, and since it is evident that the general purpose 
of section 7 of Public Law 600 is to facilitate recruiting of personnel, 
this office is not required to object to the payment of expenses, within 
the applicable regulations, of a new appointee, possessing special 
qualifications and residing in Hawaii (an organized territory of the 
United States), to a post of duty in Alaska, a point outside the con- 
tinental limits of the United States. 


Accordingly, the question presented is answered in the affirmative. 
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(B-63549) 


PAY—NAVAL RESERVE—WHILE AT HOME AWAITING RETIREMENT; 


PERIOD FOLLOWING NON-RETIREMENT AND RECALL TO ACTIVE 
DUTY 


A Naval Reserve officer who was detached from duty and ordered home to await 
orders pending retirement for length of service and to regard himself as 
relieved of all active duty upon being placed on the retired list as of a 
specified future date is entitled to active-duty pay and allowances up to the 
date he was relieved of all active duty and placed on the retired list. 

Where orders detaching a Naval Reserve officer from duty and directing him to 
proceed to his home and thereafter to regard himself relieved of all active 
duty upon being placed on the retired list as of a specified future date con- 
tained no alternative instructions in the event retirement did not become 
effective on that date, the officer, whose retirement was not effected on the 
date contemplated in the orders, is not entitled to active-duty pay and allow- 
ances for the period between the date he was to be relieved of active duty 
and the date he reported back to active duty upon recall thereto. 


Assistant Comptroller General Yates to the Secretary of the Navy, March 20, 
1947: 


There has been considered your letter of January 29, 1947, file 
JAG:II1:WJG:mh 00-Berry, Albert G. /L16-4, requesting deci- 
sion on the questions presented in a letter dated December 12, 1946, 
transmitted therewith, from the Chief of the Bureau of Supplies and 
Accounts, which reads as follows: 


Ref: (a) Dec. Comp. Gen. B-33983 dated 21 May 1943. 
(b) Sections 6 and 7 of Public Law 305 approved 21 February 1946. 
(c) Dec. Comp. Gen. B-57926 dated 15 July 1946 (26 Comp. Gen. 40). 
(d) Dec. Comp. Gen. B-55609 dated 15 July 1946 (26 Comp. Gen. 37). 
Encl: (A) Copy of letter of CDR Berry to SecNav dated 1 April 1946. 
(B) Copy of BuPers orders Pers-31528-MES-2A 8702 dated 18 May 1946, 
with all endorsements thereon. 
(C) Copy of BuPers letter 325 of 11 September 1946. 
(D) Copy of BuPers orders Pers-31531-mfj—2A dated 4 October 1946. 
(E) Copy of BuPers despatch orders 161859 October 1946. 


(F) Copy of NavPers Form B -(Report of Compliance with Orders) dated 
21 October 1946. 


1. The subject named officer entered the Naval Academy on 6 July 1910, 
graduated therefrom on 5 June 1914, accepted commission as Ensign USN, on 6 
June 1914, and resigned from the Regular Navy on 15 February 1926. He accepted 
appointment as Lieutenant Commander, USNR, on 6 April 1926, performed active 
duty for training from 29 May to 13 June 1926 and from 10-19 May 1928, and 
active duty from 11 February 1941 to 31 August 1946 and from 20 October 1946 
to the present time. This officer requested that he be placed on the retired 
list on or about 1 September 1946 under the authority contained in Section 6 
of Public Law 305 approved February 21, 1946. As of 1 September 1946 this 
officer had completed active commissioned service totaling 17 years 3 months 
and 26 days. The remainder of his commissioned service of over 30 years is 
inactive service as an officer in the Naval Reserve. In addition, he had service 
as a midshipman at the Naval Academy totaling 3 years and 11 months. En- 
closure (B) indicates action taken on such request, but transfer to the retired 
list as of 1 September 1946 was not effected as opinion had not then been received 
from the Judge Advocate General as to whether service as Midshipman at the 
Naval Academy, which commenced prior to 4 March 1913, was creditable as 
“active service” in the Navy for retirement purposes within the meaning of 
Section 6 of Public Law 305 approved February 21, 1946 in the case of officers of 
the Naval Reserve [enclosure (C)}. Transfer to the retired list was not effected 
following receipt of such opinion dated 16 October 1946 [File 00/Grow, Harold 
B./P19-2], copy of which was transmitted to the Comptroller General with 
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letter of the Secretary of the Navy dated 18 November 1946 requesting decision 
as to whether service as Midshipman at the Naval Academy entered into prior 
to 4 March 1913 may be counted by an officer of the Naval Reserve toward retire- 
ment and in computation of his retired pay. Under the ruling announced in 
decision of the Comptroller General B-61946 of 2 December 1946 Commander 
Berry is now eligible for retirement under Section 6 of Public Law 305 approved 
February 21, 1946. 

2. Pursuant to directive contained in enclosure (D) as modified by enclosure 
(E), as evidenced by enclosure (Ff), Commander Berry reported to Commander, 
Naval Training Center, San Diego, California, on 20 October 1946 for active duty. 

3. The Comptroller General has consistently held that a Reserve Officer is 
entitled to active duty pay and allowances only when employed on active duty, 
when in a waiting-orders status, while on authorized leave during period of 
continuous active duty, or during period of terminal leave preceding effective 
date of release from active duty. In this connection, notice has been taken of 
reference (a) in which the Comptroller General held that a Reserve Officer who 
is discharged from a hospital and placed in a waiting-orders status pending 
completion of formalities in connection with proceedings of a Naval Retiring 
Board authorizing transfer to the retired list in a pay status, may be credited, 
under such circumstances, with active duty pay and allowances for a reasonable 
time. It is recommended that a decision be obtained from the Comptroller 
General as to whether : 

(a) the active duty status of Commander Berry terminated as of 31 August 
1946 under the terms of enclosure (B), the unexecuted portion of which was 
not cancelled until issuance of enclosure (D) on 4 October 1946; 

(b) the case of Commander Berry comes within the purview of reference (a) 
in that it was contemplated, at the time enclosure (B) was issued, that his re- 
quest for voluntary retirement would be submitted to the President the latter 
part of August; or 

(c) since retirement was not effected on 1 September 1946 as contemplated, Com- 
mander Berry is entitled to active duty pay and allowances from 1 September to 
19 October 1946, on the basis that release from active duty on 1 September 1946 
was contingent upon his transfer to retired list in a pay status in compliance 
with his request of 1 April 1946. 


Orders dated May 18, 1946, from the Chief of Naval Personnel ad- 
dressed to Commander Albert G. Berry, Jr. (S), USNR, read as 


follows: 


1. When directed by your commanding officer, report for a physical examina- 
tion in accordance with reference (a). If hospitalization is required, you will be 
detached from duty, ordered to an appropriate hospital, and these orders en- 
dorsed in accordance with reference (b). Further compliance with these orders 
is delayed until you are ready for discharge from treatment. At that time, the 
medical officer in command will perform the duties of the commanding officer 
referred to in the balance of these orders. : 

2. When directed by your commanding officer, proceed and report to a Civil 
Readjustment Officer for an interview. Upon completion of the interview, return 
te your duty station or the hospital at which you are a patient, and when directed 
on or about 1 June 1946, you will regard yourself detached from all duty, await 
orders pending retirement. You will proceed to your home. {f hospitalization 
was required, upon discharge from treatment await orders pending retirement. 
You will proceed to your home. You will complete all travel within one year from 
date of detachment; or, if under treatment, within one year from date of dis- 
charge from treatment but not later than one year from date of retirement; or 
within one year after termination of the war, whichever is later. 

3. Immediately upon detachment, you will report your mail address and subse- 
quent changes thereof to the Bureau of Naval Personnel and to the commandant 
of the naval district in which you reside. Comply also with Articles 134 and 135 
Navy Regulations (1920). 

4. Immediately upon detachment, you will furnish the Bureau of Naval Person- 
nel and the disbursing officer carrying your pay accounts a copy of these orders 
bearing all endorsements, including the date of detachment. 

5. Upon being placed on the list of retired officers of the U. S. Navy on 1 Septem- 
ber 1946, you will regard yourself relieved of all active duty in the U. S. Navy. 
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6. During the period between date of detachment and date relieved of all active 
duty, you may, at your option, wear civilian clothes; and,. while wearing civilian 
clothes, you are authorized to engage in any occupation not contrary to law. 


Section 5 of the Naval Reserve Act of 1938, 52 Stat. 1176, as amended 
by section 15 of the act of August 4, 1942, 56 Stat. 739, provides as 
follows: 


Any member of the Naval Reserve, including those on the honorary retired list 
created by section 309, title III, of this Act, or who may have been retired, may 
be ordered to active duty by the Secretary of the Navy in time of war or when 
in the opinion of the President a national emergency exists and may be required 
to perform active duty throughout the war or until the national emergency ceases 
to exist; but in time of peace, except as otherwise provided in this Act, he shall 
be ordered to or continued on active duty with his consent only: Provided, That 
the Secretary of the Navy may release any member from active duty either in time 
of war or in time of peace. 


The first paragraph of section 14 of the Pay Readjustment Act of 
1942, 56 Stat. 367, provides: 


Officers, warrant officers, and enlisted men of the Reserve forces of any of the 
services mentioned in the title of this Act, when on active duty in the service of the 
United States, shall be entitled to receive the same pay and allowances as are 
authorized for persons of corresponding grade and length of service in the Regular 
Army, Navy, Marine Corps, Coast Guard, or Public Health Service. 


See, also, section 7 of the Naval Reserve Act of 1938, 52 Stat. 1176, as 
amended. 


Section 6 of the act of February 21, 1946, Public Law 305, 60 Stat. 27, 
provides: 


When any officer of the Regular Navy or the Regular Marine Corps or the 
Reserve Components thereof has completed more than twenty years of active serv- 
ice in the Navy, Marine Corps, or Coast Guard, or the Reserve Components thereof, 
including active duty for training, at least ten years of which shall have been 
active commissioned service, he may at any time thereafter, upon his own applica- 
tion, in the discretion of the President, be placed upon the retired list on the first 
day of such month as the President may designate. 

The decision of May 21, 1943, B-33933, referred to in the letter 
from the Chief of the Bureau of Supplies and Accounts, concerned 
officers of the Naval Reserve, physically disabled while on active duty, 
who were ordered to their homes to await orders pending the com- 
pletion of the formalities for their retirement. The conclusion reached 
in that decision was based upon the particular facts there involved 
and stated no general rule which would be for application to Com- 
mander Berry’s case. Accordingly, your question (b) is answered 
in the negative. However, your attention is invited to decision of 
June 15, 1922, 1 Comp. Gen. 736, considering statutory provisions 
similar to those here involved, wherein it was held that an officer of 
the Naval Reserve Force, otherwise properly on active duty, was 
entitled to active duty pay while awaiting orders at his home under 
order to do so pending a new duty assignment or a release from all 
active duty. The conclusion there reached would appear to be equally 
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applicable under the present laws, and, accordingly, no question is 
raised with respect to Commander Berry’s right to active duty pay 
and allowances during the period from June 7 to August 31, 1946. 
United States v. Williamson, 90 U. S. 411; United States v. Phisterer, 
94 U.S. 219; United States v. Lippitt, 100 U.S. 663. 

The officer’s right to active duty pay and allowances for the period 
September 1 to October 19, 1946, depends upon the effect of his 
orders of May 18, 1946. Those orders purport to direct him to pro- 
ceed to his home and await retirement on September 1, 1946. It does 
not appear that the said orders contemplated that he would be in an 
awaiting orders status after August 31, 1946, and, on the other hand, 
the orders contained no alternative instructions with which he was 
to comply, except with respect to his release from active duty. In 
other words, the orders contained no provision assigning the officer 
to a station and further duty following the expiration of his awaiting 
orders status, that is, on September 1, 1946, in the event his retire- 
ment did not become effective on that date, and under such circum- 
stances it must be held that, insofar as pay and allowances are con- 
cerned, the officer was released from active duty on August 31, 1946. 
It cannot be assumed that there was any intention to place the officer 
in an awaiting orders status until the happening of an event which 
might never occur or that his release from active duty was made 
contingent upon the happening of such an event. Such a procedure, 
which could have the effect of continuing an officer on active duty 
indefinitely, in an “awaiting orders” status, would not be in accord- 
ance with the law and could not be sanctioned by this office. 1 Comp. 
Gen. 736, supra; 23 Comp. Gen. 193. 

For the reasons stated, Commander Berry must be considered to 
have been released to inactive duty on August 31, 1946, and he is not 
entitled to active duty pay and allowances for the period September 1 
to October 19, 1946. Therefore, question (a) is answered in the 
affirmative and question (c) in the negative. 


(B-63999) 


TRAVELING EXPENSES—TRANSFER OF PREFERENCE-ELIGIBLE 
EMPLOYEES UPON REDUCTION IN FORCE 


In the light of the preference policy extended to veterans and career employees 
in connection with reduction in.force by section 12 of the Veterans’ Preference 
Act of 1944, and the Civil Service Commission “Reduction in Force” regula- 
tions, issued pursuant thereto, preference-eligible employees who are reached 
for reduction in force at geographic localities where reassignment to other 
positions is not possible may be paid traveling expenses, as for the con- 
venience of the Government, in connection with their transfer to new 
permanent duty stations in other geographic areas where suitable vacancies 
exist under the same agency. 
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Comptroller General Warren to the Secretary of War, March 20, 1947: 


Consideration has been given to your letter of February 19, 1947, 
reference WDOCP-PR, as follows: 


The War Department has been requested by its component field services to 
issue instructions outlining the proper scope of administrative authority to ap- 
prove payment of transportation expenses in connection with changes of perma- 
nent duty station arising out of adjustments in civilian employment and reduc- 
tions in foree. It appears that existing statutes, regulations and decisions of 
your office do not afford adequate criteria for determining whether such transfers 
meet the “convenience of the government” standard which governs discretion in 
such cases. 

Although statutes and regulations governing personal travel and transportation 
of dependents and household goods are permissive in character, it is the policy 
of this Department and, we believe, of the Federal service generally that such 
expenses will be borne by the government whenever travel is for official purposes 
or serves public convenience. It appears, therefore, that if transfers arising out 
of departmental or Federal efforts to retain veteran and career service personnel 
are deemed to be for the convenience of the government transportation costs 
incident to those programs should not be imposed upon the employees involved. 
In this instance, however, there is serious doubt as to whether public convenience 
outweighs service to the employee in sufficient extent to warrant a finding that 
authorization of official travel is proper. 

As you know, the Civil Service Commission’s regulations governing reduction in 
force now require that displaced veteran preference eligibles and career-service 
employees be placed in other positions for which they are qualified within the 
employing agency concerned. This requirement is not restricted to the immediate 
geographic area and employees may be placed in positions far removed from the 
location of their last employment. Payment or non-payment of travel expenses 
may, therefore, constitute a very important factor in the success or failure of the 
program. The Commission’s regulations are issued pursuant to Section 12 of 
the Veterans’ Preference Act of 1944 to place in effect the criteria set forth 
therein. Under the priority system established in that act, the Congress has 
indicated as public policy that veteran preference eligibles and career service 
employees are to be retained in employment over other classes of employees. In 
making transfers to follow that policy there is some basis for the view that pay- 
ment of travel expenses would be a convenience to the government in retaining 
employees whom the statute has designated for preference or as the most 
desirable. 

On the other hand, the regulations must also be viewed as granting protec- 
tions and benefits to the employee. It is certainly to his advantage to have the 
employing Department assume the responsibility for protecting his employment 
security. Viewed in this light, the ‘‘convenience” of the action would seem to be 
on the employee’s side. 

In this latter connection it should be made amply clear that the shifts of 
personnel here involved do not necessarily, or even usually under present condi- 
tions, mean the mere filling of an existing vacancy. An example will best 
illustrate the typical case. An employee of Springfield Armory is reached for 
reduction in force. Because he is a career employee, current Federal policies 
require that other installations of the Department be surveyed to find a place 
for him. As a result of such action a War Service employee at Rock Island 
Arsenal is displaced and the career employee transferred to that organization. 

Previous decisions of your office have been carefully examined, but no definite 
indication of proper answer to this problem has been discovered. In the vast 
majority of cases, the question of what constitutes “convenience of the govern- 
ment” has not been involved. However, in 25 Comp. Gen. 293, you advised this 
Department that payment of travel expenses would be proper in those instances 
where transfer was necessary or convenient in order to provide reemployment to 
a veteran entitled to the benefits of Section 8 of the Selective Training and 
Service Act, as amended. The rule of that decision has not been applied to the 
situation raised herein for the reason that the reemployment provisions there 
involved, constitute a legislative mandate to provide employment for returning 
veterans. Other decisions on that question cast doubt on the propriety of 
extending the practice (see 21 Comp. Gen. 898). 
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The Department requests your advice as to whether payment of travel expenses 
under the placement program described above may be considered for the “con- 
venience of the government” within the meaning of applicable statutes and 
regulations. 

Section 12 of the Veterans’ Preference Act of 1944, 58 Stat. 387, 
390, provides as follows: 

In any reduction in personnel in any civilian service of any Federal agency, 
competing employees shall be released in accordance with Civil Service Com- 
mission regulations which shall give due effect to tenure of employment, military 
preference, length of service, and efficiency ratings: Provided, That the length 
of time spent in active service in the armed forces of the United States of each 
such employee shall be credited in computing length of total service: Provided 
further, That preference employees whose efficiency ratings are “good” or better 
shall be retained in preference to all other competing employees and that pref- 
erence employees whose efficiency ratings are below “good” shall be retained in 
preference to competing nonpreference employees who have equal or lower 
efficiency ratings: And provided further, That when any or all of the functions 
of any agency are transferred to, or when any agency is replaced by, some other 
agency, or agencies, all preference employees in the function or functions trans- 
ferred or in the agency which is replaced by some other agency shall first be 
transferred to the replacing agency, or agencies, for employment in positions for 
which they are qualified, before such agency, or agencies, shall appoint additional 
employees from any other source for such positions. 

The language “shall give due effect to tenure of employment, military 
preference, length of service, and efficiency ratings” is such as to re- 
quire that some degree of preference be given to veterans and career 
employees in the event of reduction of personnel, the extent of which 
preference is to be controlled by proper regulations of the Civil Service 
Commission. Considered in that light, the above-quoted legislative 
preference policy amounts to a statutory mandate similar to that con- 
tained in section 8 of the Selective Training and Service Act, 54 Stat. 
890, as amended, entitling returning veterans to reemployment and 
immunity from discharge (except for cause) for a period of one year 
from the date of restoration. In that connection, the Commission 
states in its “Reduction in Force” regulations, issued pursuant to the 
above-quoted statute, that where an employee with a statutory reten- 
tion right is reached for action in a reduction in force, “he shall be 
placed in some other position of like seniority, status, and pay else- 
where in the department, and, wherever possible, at the same geo- 
graphical location,” and that “Similar treatment should be accorded 
employees with other retention rights, whenever possible.” The said 
regulations set forth an over-all policy of retention for the Federal 
Government, and, as you point out, retention preference of certain 
veterans and career employees is not limited to a particular geographic 
area. However, the Commission’s retention and replacement pro- 
gram is such that every effort must be made by a department or agency 
to bring about an adjustment of personnel with the least possible 
movement of employees from one geographic locality to another, as 
evidenced by the statement “for reassignment to a position either vacant 


or occupied by a war service or a temporary employee in the agency 
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in another geographic area where reassignment within his present 
geographic area cannot be made” appearing in the current retention 
preference regulations of the Commission. In other words, all efforts 
to transfer a preference employee to another position or suitable 
vacancy at his present geographic locality must be exhausted before 
he may be placed elsewhere. 

While the program of retention and replacement may operate to 
the convenience or benefit of the transferred employees in certain 
cases, the real purpose of the transfer in such cases is not the con- 
venience or benefit of the employee but is to enable the Department 
to carry out the program as required by the law and the regulations 
governing preference retention rights. 

Accordingly, the question presented in the concluding paragraph 
of your letter is answered in the affirmative. 


(B-64000) 


CASH AWARDS FOR EMPLOYEE INVENTIONS—SUPERSEDING EFFECT 
OF SECTION 14 OF ACT OF AUGUST 2, 1946 


The provision in section 14 of the administrative expense statute of August 2, 
1946, repealing other acts in conflict with the authority therein for payment 
of cash awards to employees for suggestions resulting in improvement or 
economy in the operations of the department, does not supersede or repeal 
that part of the act of June 26, 1944, authorizing the payment of cash rewards 
to Department of the Interior employees for inventions made in the course 
of their employment which improve technological or scientific processes, and, 
therefore, payments of cash rewards to employee inventors may be made 
from available appropriations in accordance with the 1944 act. 


Comptroller General Warren to the Secretary of the Interior, March 20, 1947: 


There has been considered your letter of February 18, 1947, as fol- 
lows: 


The Department of the Interior on November 17, 1942, by Departmental Order 
No. 1763 required that each employee of the Department assign to the United 
States, as represented for this purpose by the Secretary of the Interior, all rights 
to any invention made by the employee within the general scope of his govern- 
mental duties. The order was made a condition of employment for all employees 
of the Department of the Interior. 

Prior to the issuance of Order No. 1763, the Department of the Interior, like 
most other agencies of the Government, had permitted employee inventors to 
retain commercial rights to all inventions which did not result from a specific 
assignment to invent. (See United States v. Dubilier Condenser Corporation, 
289 U. S. 178.) Upon changing the departmental policy in this respect, the 
Department of the Interior undertook, as promised in Order No. 1763, “* * 
to do all within its power * * * appropriately to reward its employees via 
through their inventive achievements advance the technological and scientific 
knowledge of the Nation, and * * * propose such legislation to the Congress 
ag may be necessary more readily to permit this reward. * * *” The result 
of this promise was the submission to the 78th Congress of a proposed bill which 
later developed into the act of June 26, 1944 (58 Stat. 360, 5 U. S. C. sec. 500), 
authorizing the establishment of a system of cash rewards in the Department 
of the Interior. The act provided that: 

“* * * the Secretary of the Interior is authorized to pay cash rewards, 
subject to such regulations as he shall prescribe, to officers and employees of 
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the Department of the Interior, who, in the course of their employment, and 
subsequent to November 17, 1942, make suggestions or inventions which are of 
such a nature that their adoption would result in improved technological or 
scientific processes or methods, or in improvements in the administration or 
operations of the Department of the Interior. * * *” [Italics supplied.] 

Pursuant to the authority granted under the act of June 26, 1944, many awards 
were made to employees of the Department for inventions made within the general 
scope of their governmental duties, as defined in Order No. 1763. A number of 
these awards, some of them substantial, were made with respect to inventions 
which did not affect: the operations of the Department of the Interior, but were 
of great potential benefit to industry (e. g., an electronic echronoscope for deter- 
mining rates of detonation, the use of helium as a tracer gas to determine under- 
ground movements of oil and gas, apparatus for testing flame safety lamps, and 
a fortification process for strengthening the toxicity of red squill when used as a 
rodenticide). 

On August 2, 1946, the President approved Public Law 600, 79th Congress. 
Section 14 of that statute authorizes the establishment in each department of an 
awards system in the following language: 

“The head of each department is authorized, under such rules and regulations 
as the President may prescribe, to pay cash awards to civilian officers and em- 
ployees (or to their estates) who make meritorious suggestions which will result 
in improvement or economy in the operations of his department and which have 
been adopted for use * * *; Provided, That no award shall be paid to any 
officer or employee for any suggestion which ragresente a part of the normal 
requirements of the duties of his position. * * 

“All other Acts or parts of Acts in conflict with the provisions of this section 
are hereby repealed.” [Italics supplied.] 

It will be noted that the act of June 26, 1944, and section 14 of Public Law 600, 
at least so far as the earlier act applies to inventions, seek to reward different 
groups of individuals under different circumstances. Section 14 of Public Law 
600 authorizes rewards to employees only for suggestions which do not represent 
part of the normal duties of the employees making the suggestions and which 
result in improvement or economy in the operations of the Department. The 1944 
act, on the other hand, authorizes the granting of cash rewards to employees who 
make inventions in the course of their employment. Also, the 1944 act is appli- 
cable to inventions of such a nature that their adoption will result in improved 
technological or scientific processes or methods, without regard to Government 
efficiency or economy. 

In this connection, it would seem that the well-established rules of statutory 
construction which you cite in your decision (B-62267) of January 15, 1947, to 
the Governor of the Panama Canal are relevant and indicate that section 14 of 
Public Law 600 did not repeal the provisions of the act of June 26, 1944, as they 
relate to inventions. As stated in that decision, “Repeals by implication are not 
favored and a later law will not be construed as repealing an earlier law unless 
the two laws are in irreconcilable conflict or unless the later law covers the 
whole ground occupied by the earlier and is clearly intended to be a substitute 
for it”; and “a general act is not to be construed as applying to cases covered 
by a prior special act upon the same subject, unless it contains an express repeal 
provision or there is an irreconcilable repugnancy between acts, or the new law 
is evidently intended to supersede all prior acts on the matter in hand and to 
comprise in itself the sole and complete system of legislation on the subject.” 

Advice is requested as to whether your office would object to the payment by 
the Secretary of the Interior of cash rewards to employee inventors under the 
provisions of the act of June 26, 1944. 


Neither section 14 of Public Law 600, 60 Stat. 809, quoted in part 
in your letter, swpra, nor any other provision of Public Law 600 ex- 
pressly repeals the act of June 26, 1944, 58 Stat. 360. The language 
of the repeal provision contained in section 14 is that— 


All other Acts or parts of Acts in conflict with the provisions of this section 
are hereby repealed. [Italics supplied.] 


The effect of such a repeal provision is to limit the extent to which 
former acts should cease to be operative. That is to say, to the extent 
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that former acts or parts of acts are not in conflict with the provisions 
of section 14, they ordinarily would remain in full force and effect. 
23 Comp. Gen. 823, 825, and decisions therein cited. See, also, Hess 
v. Reynolds, 113 U. S. 73, 79, in which the court notes that the usual 
wording of a repealing clause intended to be universal is “that all acts 
on this subject, or all acts coming within its purview, are repealed” 
or that the acts intended to be repealed are named or specifically 
referred to. 

However, the Commiteee on Expenditures in the Executive Depart- 
ments in House Report No. 2186, 79th Congress, 2nd Session, accom- 
panying H. R. 6533, which became Public Law 600, 60 Stat. 806, stated 
with respect to section 14 thereof: 

Awards for suggestions.—Section 14 1s intended to provide a uniform Goy- 
ernment-wide system to encourage the submission by employees of suggestions 
for improvements or economies in the operations of their departments and to 
sanction the payment of cash awards therefor. Such plans now are authorized 
for the War Department, Navy Department, Maritime Commission, War Ship- 
ping Administration, Department of the Interior, and Post Office Department. 
In some other agencies it is the practice to grant to an employee submitting 
a meritorious suggestion an extra, one-step within-grade promotion under the 
Ramspeck-Mead Act of 1941. Section 14 would not intend to displace that au- 
thority, but it would supersede the several provisions for cash awards above 
referred to. Substantially in line with the present laws, no monetary limit 
is provided in the case of the War and Navy Departments, while in the remaining 
departments no one award may exceed $1,000 and the total cash awards paid 
during any fiscal year in any department may not exceed $25,000. It is specified 
that the suggestions must be meritorious, result in improvement or economy 
and be adopted for use. No payment is to be allowed where the making of the 
suggestion represents a part of the duties of the employee’s position; also the 
acceptance of an award will constitute an agreement waiving any further claim 


upon the United States for the suggestion. Payments are to be made from the 
appropriations for the activities benefited. 


Senate Report No. 1636, 79th Congress, is to the same effect. 

It is apparent from those reports that section 14 was enacted for the 
purpose of providing a uniform Government-wide system to encourage 
the submission by employees of suggestions for improvements or econo- 
mies in the operations of the departments or agencies in which em- 
ployed and was intended to supersede the several preexisting pro- 
visions applicable to specific departments of the Government, only, 
so far as those provisions authorized the payment of cash awards for 
such suggestions, There is no indication that it was intended to 
supersede any other type of preexisting provision and it specifically 
appears from that part of the Committee report quoted that there was 
no intent to replace even the administrative practice of granting an 
employee submitting a meritorious suggestion an extra within-grade 
promotion under the Mead-Ramspeck Act of 1941, 55 Stat. 613. The 
payment of an award to an employee for meritorious suggestions 
which will result in improvement or economy in the operation of his 
department is something entirely different from the payment of a 
reward for inventions. 
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Specifically, I find nothing in section 14 of Public Law 600, or in its 
legislative history, which would warrant a conclusion that said section 
was intended to repeal any part of the act of June 26, 1944, 58 Stat. 
360, or to supersede any part of that act except that which now is 
covered by the provisions of section 14. 

Accordingly, you are advised that this office would not be required 
to object to the payment by the Secretary of the Interior, from avail- 
able appropriations, of cash awards to employee inventors in accord- 
ance with the act of June 26, 1944, 58 Stat. 360. - 


(B-64094) 


HOLIDAYS—COMPENSATION—REGULAR AND IRREGULAR PART TIME 
EMPLOYEES; INTERMITTENT “WHEN ACTUALLY EMPLOYED” EM- 
PLOYEES 


The provision in section 302 of the Federal Employees Pay Act of 1945, as 
amended, limiting payment of premium pay for holiday work to hours which 
fall within an employee’s “basic administrative workweek of forty hours” 
does not authorize such payments to full time employees, only, but merely 
precludes payment for time worked on a holiday over which overtime com- 
pensation normally would be paid, and, therefore, regular part time em- 
ployees are entitled under said section to premium pay for work performed 
during their prescribed hours of work on any holiday occurring within their 
regular tour of duty. 

Under section 302 of the Federal Employees Pay Act of 1945, as amended, authoriz- 
ing payment of premium pay for time worked on a holiday during hours 
which fall within an employee's basic administrative workweek, irregular 
part time employees and intermittent “when actually employed” employees 
would be entitled to such premium pay only upon establishing that they 
otherwise would have received straight time pay for not working on a 
holiday. 


Comptroller General Warren to the Secretary of Agriculture, March 20, 1947: 


There has been considered your letter of February 25, 1947, as 
follows: 


House Report No. 1834, submitted to accompany H. R. 5939 (79th Congress, 
2d Session), one of the bills proposing to increase the rates of pay of Federal 
employees in 1946, contains the following statement with respect to the govern- 
ment’s policy of paying for holiday work: 

“In the light of the change in policy with respect to holiday work in the Federal 
service and the removal of restrictions on holiday premium pay in industry, 
the committee regards the provisions of existing law as somewhat inequitable. 
The inequity consists in paying extra compensation for one-half day, when the 
employee actually works an extra day. The bill removes this inequity by allow- 
ing a full day’s extra pay for holiday work when the holiday falls within the 
employee's basic 40-hour workweek. Double time, however, is limited to 8 hours 
of such holiday work. Hours of work in excess of eight on a holiday will, in 
the absence of leave without pay, cause the workweek to be in excess of 40 hours 
to that extent. For this excess as well as for work on a holiday occurring out- 
side of the basic 40-hour workweek, overtime compensation will be paid under 
existing law.” 

In the bill increasing basic rates of pay which was subsequently passed, this 
policy of double time for worked holidays is stated as follows (Section 11 of 
the Federal Employees Pay Act of 1946) : 

“That part of the first sentence of section 302 of the Federal Employees Pay 
Act of 1945 which precedes the proviso is amended to read as follows: ‘Any 
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officer or employee to whom this title applies who is assigned to duty on a 
holiday designated by Federal statute or Executive order during hours which 
fall within his basic administrative workweek of forty hours shall be compen- 
sated for not to exceed eight hours of such duty, excluding periods when he is 
in a leave status, in lieu of his regular rate of basic compensation for such duty, 
at the rate of twice such regular rate of basic compensation, in addition to any 
extra compensation for night duty provided by section 301 of this Act:’” 

Prior to enactment of the 1946 statute, this Department paid its employees 
who were entitled to such benefits under Section 302 of the Federal Employees 
Pay Act of 1945, at the rate of time and one-half their regular rate of pay 
for holiday work (25 Comp. Gen. 86; id. 305). Under the 1945 Pay Act, an 
employee was held to be legally entitled to premium pay at the holiday rate 
for the actual number of hours worked on a holiday (25 Comp. Gen. 254, 
259). While nothing was said in the Act about compensation for a holiday 
not occurring within an employee’s 40-hour basic workweek, it was held (25 
Comp. Gen. 338, 340) that “the statute seems to contemplate the payment of 
premium pay for work on a holiday occurring at any time during the admin- 
istrative workweek, rather than during the 40-hour basic workweek only.” 
Hence, there was no objection to paying an employee at the holiday rate for 
a holiday occurring on an overtime day within his regularly scheduled admin- 
istrative workweek. 

It appears that the language in Section 11 of the Federal Employees Pay 
Act of 1946 with respect to the basic administrative workweek was inserted 
primarily to clarify the relationship between holiday pay and overtime pay. 
Under the 1945 statute, which requires the heads of the several departments 
to establish a basic workweek of 40 hours for all full-time employees, overtime 
compensation is paid for all hours worked in excess of 40 hours per week. 
Section 11 of the 1946 statute restricts holiday pay to days worked within 
the employee’s basic 40-hour workweek, and to not in excess of eight hours 
on any such day. Hours in excess of eight, provided they are also in excess 
of forty per week, must be paid for as overtime. Thus the Section serves to 
distinguish holiday pay from overtime pay. 

The new language in the 1946 Act has raised certain questions, however. 
It will be noted that the language used in Section 11 states specifically: “Any 
officer or employee to whom this title applies who is assigned to duty on a 
holiday designated by Federal statute or Executive order during hours which 
fall within his basic administrative workweek of forty hours shall be com- 
pensated, ...” [Italics supplied.] Because of this wording we are not cer- 
tain whether those employees who regularly work less than 40 hours a week 
are entitled to premium holiday pay for work on a holiday occurring within 
the 40-hour basic workweek established for the Department. To illustrate: 
We have some part-time employees who work regularly 24 hours a week, eight 
hours a day, Monday, Wednesday, and Thursday. If one of these employees 
should work on Thanksgiving Day, the fourth Thursday in November, we 
believe that he should be paid double time for not in excess of eight hours 
of duty, the same as a full-time employee, for that day. This view is sup- 
ported by the fact that if he did not work on the holiday he would be entitled 
to a full day’s pay for it regardless (25 Comp. Gen. 452 at page 459). It will 
also be noted that WAKE employees who work on a holiday were held to be 
entitled to extra holiday compensation under Section 302 of the Federal Em- 
ployees Pay Act of 1945 (Comp. Gen. B-52499 of September 27, 1945). It 
would seem inequitable to exclude these employees from the benefit of pre- 
mium pay for holiday work merely because they work less than full time and, 
therefore, have no established basic 40-hour workweek, the more so since other 
employees who have no common tour of duty but work at least 40 hours a 
week may be regarded as having a basic administrative workweek of 40 hours, 
consisting of the first 40 hours of work performed in any week (25 Comp. 
Gen. 14). The only important difference between these two groups of em- 
ployees is that those in one of the groups work longer than those in the other. 

In view of the circumstances, your decision will be deeply appreciated as 
to whether an employee is prevented from receiving premium pay for a worked 
holiday occurring within the Department’s 40-hour basic workweek merely 
because he does not regularly work full time and may not, therefore, have 
established for him a basic workweek of 40 hours. It will be helpful if you 
will indicate in your reply whether it will make any difference if the employees 
in question, working less than full time, are (1) part-time employees, some 
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with fixed schedules and others with variable tours of duty, or (2) intermittent 
WAB employees. 


The complete statement contained in House Report No. 1834, April 
1, 1946, with respect to the provision for holiday pay in H. R. 5939— 
the essential provisions of which were incorporated in §. 1415, subse- 
quently enacted into law as the Federal Employees Pay Act of 
1946—reads as follows: 


5. Pay for holiday work.—Most Federal employees do not work on holidays. 
When they are officially excused from working, they are, if their employment 
is regular and continuous, entitled to receive their regular pay for the pay 
period as if no holiday had intervened. In other words, they are paid for un- 
worked holidays, and at their regular straight-time rates. 

All Federal employees, however, cannot be excused from work on holidays. 
This is the case, for example, in activities that operate around the clock, such 
as power plants, police, guard, and firefighting forces, and hospitals, prisons, 
and other institutions. In such organizations, accordingly, some employees 
are required to work on holidays. 

An employee subject to the Federal Employees Pay Act of 1945 who is assigned 
to duty on a holiday now receives, under section 302 of that law, time and one- 
half for the day in lieu of his regular, or straight-time, rate; that is, the extra 
compensation is one-half day’s pay for a full day’s work. Thus, although he 
works a full day more than other employees who are excused from holiday 
work, he receives only one-half day’s more pay than they do. 

At the time the Federal Employees Pay Act of 1945 was being considered 
and enacted, all holidays, except Christmas, were regular workdays for Federal 
employees. Also, there was then in existence a national policy established in 
Executive Order No. 9240 of September 9, 1942, with respect to pay for worked 
holidays for employees of war contractors in private industry. Paragraph 16 
of Department of Labor Interpretative Bulletin No. 1 of Executive Order No. 
9240, dated February 17, 19438, stated that if the wages of an employee included 
compensation for a holiday although not worked (which is the case for Govern- 
ment employees), the additional amount which might he paid under that order 
for work actually performed on the holiday could not exceed an amount bringing 
the total compensation for the day to time and one-half. This policy was fol- 
lowed in section 302 of the Federal Employees Pay Act of 1945. 

Bxecutive Order No. 9240 was revoked by the President on August 21, 1945. 
About the same time, he revoked the wartime policy of requiring all Federal 
employees to work on holidays. 

Prior to Executive Order No. 9240, the usual practice in industry, established 
by collective bargaining, was to pay at least double time for holidays worked, 
when the agreement also called for straight-time pay for holidays not worked. 
(U. S. Department of Labor, Vacation and Holiday Provisions in Union Agree- 
ments, Bulletin No. 748, January 1948, p. 7.) 

A bill, S. 1679, in accordance with this industrial policy, covering employees of 
the Government Printing Office, was passed by the Senate on March 5, 1946. 

In the light of the change in policy with respect to holiday work in the Federal 
service and the removal of restrictions on holiday premium pay in industry, the 
committee regards the provisions of existing law as somewhat inequitable. The 
inequity consists in paying extra compensation for one-half day, when the em- 
ployee actually works an extra day. The bill removes this inequity by allowing 
a full day’s extra pay for holiday work when the holiday falls within the 
employee's basic 40-hour workweek. Double time, however, is limited to 8 
hours of such holiday work. Hours of work in excess of eight on a holiday will, 
in the absence of leave without pay, cause the workweek to be in excess of 40 
hours to that extent. For this excess, as well as for work on a holiday occurring 
outside of the basic 40-hour workweek, overtime compensation will be paid under 
existing law. 

It is expected by the committee that the general policy of double time for 
worked holidays will be followed by departments and agencies with respect to 
wage-schedule employees. Under existing law (Joint Resolution No. 127, June 
29, 1988), these employees, if their employment is regular and continuous, are, 
as a general rule, entitled to straight-time pay for unworked holidays. The 
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Comptroller General recently ruled (B-53383, February 7, 1946) that for such 
employees the departments and agencies have the authority to establish, by their 
own regulations, premium rates for holiday work. Under this decision, the 
departments and agencies should make the rate for holiday premium pay uniform 
as between their salaried employees under the Federal Employees Pay Act of 
1945 and their wage schedule employees whose basic pay is established under 
the act of March 28, 1934. 

It will be seen from the above-quoted statement that the legislative 
intent and purpose of the Federal Employees Pay Act of 1946 [section 
11, 60 Stat. 218, amending section 302 of the Federal Employees Pay 
Act of 1945, 59 Stat. 298] was to pay to employees double time for 
holidays worked (1) if said employees otherwise would be entitled to 
receive straight-time pay for not working on such holidays, and (2) 
if the time worked on the holiday does not cover a period over which 
overtime compensation normally would be paid. Of course, over- 
time compensation accrues to an employee only for work “in excess 
of forty hours in any administrative workweek.” See section 201 of 
the Federal Employees Pay Act of 1945, 59 Stat. 296. Thus, it would 
appear that Congress limited payment of double time in the Federal 
Employees Pay Act of 1946 to hours of work on holidays which fall 
within an employee’s “basic administrative workweek of forty hours” 
not for the purpose of authorizing such payments to full-time em- 
ployées only, but solely for the purpose of not allowing such payments 
to be made for time worked on a holiday over which overtime compen- 
sation normally would be paid for work outside the “basic administra- 
tive workweek of forty hours.” 

Accordingly, since it seems that there was no intention on the part 
of the Congress to exclude regular part-time employees from receiving 
holiday pay under the Federal Employees Pay Act of 1946, you are 
advised that said employees properly may be regarded as entitled to 
such pay for work performed during their prescribed hours of work 
on any holiday occurring within their regular tour of duty. How- 
ever, irregular part-time employees and intermittent “when actually 
employed” employees would be entitled to such pay for holiday work 
only upon establishing that they otherwise would have received 
straight-time pay for not working on such day. In that connection, 
see 25 Comp. Gen. 452; id. 825; and B-62038 of December 10, 1946. 


(B-64310) 


TRANSPORTATION—DEPENDENTS—AIR TRAVEL—COMPARATIVE 
RAIL COSTS 


The provisions of section 3 of Executive Order No. 9805, respecting the transpor- 
tation expenses of the immediate family of a transferred employee by the 
“most economical route,” when considered in conjunction with paragraph 8 
of the Standardized Government Travel Regulations, placing air travel on 
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the same basis as rail travel, may not be regarded as confining travel to 
any particular mode of transportation, so that comparison of the cost of 
air travel with rail travel is not necessary where a transferred employee's 
infant children traveled by air to his new station, even though a charge was 
made for their transportation, whereas no charge would have been incurred 
if travel had been by rail. 


Comptroller General Warren to E. Friedman, Department of Commerce, March 
20, 1947: 


By letter dated March 4, 1947, the Civil Aeronautics Administration 
forwarded here for consideration your letter of February 25, 1947, 
as follows: 


There is enclosed for consideration a transportation voucher from Pennsylvania- 
Central Airlines Corp., Washington, D. C. on which is listed transportation request 
CCA-92840, issued November 12, 1946, for use by Mrs. Edward B. View and two 
children, ages 2%4 and 4% years. Three full tickets were obtained at $4.25 each, 
a total of $12.75. 

Airline travel for this family was authorized on travel order No. 3-530, dated 
August 16, 1946 (copy attached) covering change of official headquarters of 
Edward B. View, Assistant Airport Traffic Controller, who accomplished his own 
transfer from Cleveland, Ohio, to Detroit, Mich. at no expense to the government. 

While travel via commercial airlines is considered travel by common carrier, 
rail transportation generally costs less, particularly insofar as children under five 
are concerned ; consequently, if economy were the sole factor, this would tend to 
preclude authorization of airline travel for dependents. 

In the instant case, the adult fare, first class, from Cleveland to Detroit is 
$5.39 plus 90 cents for parlor car seat, a total of $6.29 via rail as compared with 
$4.25 adult fare via airline, a saving of $1.14 in transportation of Mrs. View. 
For the children, however, a comparison of the tariffs reveals the following: 

Airline: Half fare between the ages of two and twelve; no charge under two. 
Railroad: Half fare between the ages of five and twelve ; no charge under five. 

Executive Order 9805 provides that “the cost to the Government shall not 
exceed the cost of transportation by the most economical route between the last 
official station and the new official station” and it has been impossible to determine 
whether the phrase “most economical” is to be interpreted to refer also to the 
mode of travel. 

If the term “economical route” means only the most direct route by any means 
of transportation, i. e. airline or train, it is assumed that the Administrative 
Officer would have the right to authorize travel via air or train as long as the 
travel was direct. If, on the other hand, “economical route” is interpreted to 
confine travel to the most economical means, then the cheapest first-class accom 
modation would have to be authorized and the excess cost borne by the employee. 

It is therefore respectfully requested that you advise the correct interpretation 
of “most economical route.” 

In this instance, the adult fare via airline was actually less than via railroad 
but the two children, both under five, could have travelled free ef charge via rail. 
If the interpretation of the phrase is ‘cheapest means” may the attached voucher 
be paid on the basis of one adult and two half fares due to the fact that the travel 
was authorized via air upon the assumption that “economical route” meant 
“direct route” and the travel was performed in good faith? 


Section 3 of Executive Order 9805, effective November 1, 1946, issued 
pursuant to the act of August 2, 1946, Public Law 600, 79th Congress, 
60 Stat. 806, as contained in 11 F. R. 13823, is as follows: 


Transportation expenses of immediate family.—The transportation of the imme- 
diate family of an employee shall be subject to those provisions of the Standard- 
ized Government Travel Regulations which relate to transportation, including 
mileage, and shall be in accordance with the act of February 14, 1931 (5 U. S. C. 
73 (a)), whether the travel originates at the employee’s last official station or 
at some previous place of residence and whether the point of destination is the 
new official station or some other point selected by him, or both. The cost to the 
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Government shall not exceed the cost of transportation by the most economical 
route between the last official station and the new official station. 

That order specifically provides that transportation expenses of the 
immediate family of a Government employee transferred from one 
official station to another for official duty shall be subject to the Stand- 
ardized Government Travel Regulations. Under the provisions of 
paragraph 8 of the Standardized Government Travel Regulations, 
travel by airplane is upon the same basis as travel by other common 
carrier and no comparison of costs is ordinarily required. See 
B-51022, August 28, 1945 ; B-62617, January 17, 1947. 

In the light of the foregoing, it appears that the provision in sec- 
tion 3 of Executive Order 9805, swpra, limiting transportation ex- 
penses of an employee’s immediate family to the cost by the most 
economical route between the last official station and the new official 
station, when considered in conjunction with paragraph 8 of the travel 
regulations, was not intended to confine travel to any particular mode 
of transportation, but rather has reference to the maximum liability 
of the Government when the travel is performed by an indirect route, 
or between points other than the old and new official stations. 

Accordingly, in the instant case, no comparison of the cost of the 
travel by airplane with the cost by rail is necessary, regardless of the 
fact that a charge was made by the airline for the employee’s children, 
whereas no charge would have been incurred for them if travel had 
been accomplished by rail. 

The voucher, which is returned herewith, may be certified for pay- 
ment, if otherwise correct. 


(B-64009) 


OFFICERS AND EMPLOYEES—EMPLOYMENT WHILE AWAITING 
ORDERS PENDING RETIREMENT; EMPLOYMENT DURING LEAVE 
PRIOR TO RETIREMENT 


Where orders directing a Naval Reserve officer and a Marine Corps Reserve 
officer, upon completion of examination for retirement, to await orders 
pending action on retirement proceedings and to proceed to their homes, 
did not grant leaves of absence for the period between the termination date 
of their hospitalization and the date of retirement, during which time they 
were employed in civilian positions, such officers may not be regarded as 
having been in a “terminal leave” status within the meaning of the act of 
November 21, 1945, so as to be entitled concurrently to receive civilian 
compensation and military pay and allowances for such period. 

An Army officer who was employed in a civilian position during a period of leave 
of absence granted immediately prior to retirement under orders directing 
him to proceed to his home in connection with his release from active duty 
on account of physical disability is to be regarded as having been in a 
“terminal leave” status within the meaning of the act of November 21, 1945, 
so as to be entitled concurrently to receive civilian compensation and military 
pay and allowances during such period. 
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Comptroller General Warren to the Administrator of Veterans’ Affairs, March 
26, 1947: 


There has been considered your letter of February 21, 1947, as 
follows: 


Your decision is requested as to whether the following named persons were on 
terminal leave within the meaning of Public Law 226, 79th Congress, approved 
November 21, 1945 (Section 61a, Title 5, U. 8. C.), when appointed to civilian 
positions by the Veterans’ Administration after they had been released from 
hospitalization and “active service” but before they had been placed on the 
retired list: 


Lieutenant George T. Dean, CEC, USNR, 
First Lieutenant Carl W. Massey, USMCR: and 
Colonel George L. Webber, AUS. 


Lieutenant George T. Dean, CEC, USNR. 

It appears from information on file in the Veterans’ Administration that on 
June 27, 1946, the Secretary of the Navy advised Lieutenant Dean as follows: 

“1. When directed by the Medical Officer in Command, you will confer with a 
Civil Readjustment Officer who will explain the benefits of Public Law 346-78th 
Congress (G. I. Bill of Rights). 

“2. In accordance with the recommendation of a board of medical survey 
before which you recently appeared, you will, when notified by the President, 
Naval Retiring Board, San Diego, California, that the necessary papers have 
arrived, proceed and report to that officer for examination for retirement. 

“8. Upon the completion of this examination, you will await orders pending 
action on the proceedings of the Naval Retiring Board in your case. You will 
proceed to your home. In order to be reimbursed you will complete all travel 
within one year from date of discharge from attendance before the Naval Retiring 
Board, but not later than one year from date of retirement, or within one year 
after termination of the war, whichever is later. 

“4, Upon discharge from attendance before the Naval Retiring Board, furnish 
the Bureau of Naval Personnel and the disbursing officer carrying your pay ac- 
counts a copy of these orders bearing all endorsements. Also, report your mail 
address and subsequent changes thereof, to the Bureau of Naval Personnel 
(attention Pers-325), and to the commandant of the naval district in which you 
reside. 

“5. The records of the Bureau indicate that your home of record at the time 
you were ordered to active duty was Auburn, Alabama, and that you were 
ordered to active duty from that place. 

“§. As required by law, the Chief of Naval Personnel has determined that 
your release from active naval service is considered to be under honorable 
conditions, and you are entitled to a certificate of satisfactory service. 

“7. In the event you are placed on the retired list, you will regard yourself 
relieved of all active duty in the Naval Reserve. 

“8. During the period between the date of discharge from attendance before 
the naval retiring board and date relieved of all active duty, you may, at your 
option, wear civilian clothes, and you are authorized to engage in any occupation 
not prohibited by law for military personnel.” 

It appears from first endorsement dated July 8, 1946, on the above quoted order, 
that Lieutenant Dean was given an honorable service lapel button and a 
certificate of satisfactory service ; and was directed to “Carry out basic orders.” 

It appears by second endorsement dated July 22, 1946, on the above quoted 
order, that Lieutenant Dean was discharged from hospitalization and treatment 
on that date; that he was directed to the President, Naval Retiring Board, San 
Diego, California, at 0900 on 23 July 1946 for examination; and that upon 
completion of examination he would carry out the remainder of basic orders. 

It appears from third endorsement dated July 26, 1946, on the above quoted 
order, that Lieutenant Dean reported for examination for retirement on 23 
July 1946; that examination was completed on 26 July 1946; and he was 
discharged from further attendance before the Naval Retiring Board and was 
directed to carry out basic orders. 

It is indicated by information on file in the Veterans Administration that Lieu- 
tenant Dean was retired effective November 1, 1946. 
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Lieutenant Carl W. Massey, USMCR. 


It appears from information on file in the Veterans Administration that on July 
11, 1946, Lieutenant Massey was advised by the Commandant of the Marine Corps 
that: 

“1, After appearance before the Naval Retiring Board, Marine Corps Base, San 
Diego, Calif., and when directed by the Medical Officer in Command, Naval Hos- 
pital, Mare Island, Calif., you will stand detached from your present station and 
will continue treatment at the Naval Hospital, Mare Island, Calif. 

“2. On discharge from treatment at the Naval Hospital, Mare Island, Calif., 
you will await orders pending action on the retirement proceedings in your case. 
You will proceed to your home and complete all travel within one year after date 
of discharge from treatment. In case of retirement, travel must be performed 
within one year of the effective date thereof. 

“3. In the event you are placed on the retired list, you will stand relieved from 
all active duty in the Marine Corps as of the effective date of retirement. 

“4. Immediately upon detachment, you will report your address to this office. 

“5. The travel herein enjoined is necessary in the public service. 

“6. The records of this Headquarters show that you were assigned to active 
duty at Phoenix, Ariz., and at that time your usual residence was in that city. 

“7. While awaiting orders you may, at your option, wear civilian clothes; and, 
while wearing civilian clothes, you are authorized to engage in any occupation 
not contrary to law.” 

It also appears that on July 12, 1946, Lieutenant Massey was advised by the 
Secretary of the Navy that: 

“1. When directed by the President, Naval Retiring Board, Marine Corps Base, 
San Diego, Calif., you will proceed to the Marine Corps Base, San Diego, Calif., 
and report to that officer for examination to determine whether or not you are 
incapacitated to perform the duties of your office. 

“2. In the event the retiring board finds you to be incapacitated to perform the 
duties of your office, it has been instructed to state in the proceedings: 

“Whether or not the disability existed prior to date upon which you reported 
for active duty for extended naval service in excess of thirty days. 

“Whether or not the disability was incurred while you were serving under 
temporary appointment in higher rank. 

“3. Upon the completion of this examination, you will return to the Naval Hos- 
pital, Mare Island, Calif., and continue treatment at that hospital. 

“4. The travel herein enjoined is necessary in the public service. You will be 
allowed a per diem of seven dollars in lieu of subsistence while absent from your 
regular station. 

“By direction of the President.” 

By first endorsement dated July 19, 1946, on basic order of July 11, 1946, Lieu- 
tenant Massey was directed that after appearance before the Naval Retiring 
Board, Marine Corps Base, San Diego, California, and when directed by proper 
authority, he would return to the Naval Hospital, Mare Island, California, for 
continued treatment. 

From second endorsement dated July 23, 1946, it appears that Lieutenant Mas- 
sey reported to the President, Naval Retiring Board, Marine Corps Base, San 
Diego, California, on July 22, 1946, and that examination was completed July 23, 
1946, and he was directed to proceed and carry out basic orders. 

It appears by third endorsement dated July 24, 1946, on his basic orders, that 
Lieutenant Massey reported for continued treatment to the U. S. Naval Hospital, 
Mare Island, California, on that date. 

On October 10, 1946, the Commandant of the Marine Corps advised Lieutenant 
Massey that: 

“1. The Naval Retiring Board, before which you appeared on 23 July, 1946 
found you permanently incapacitated for active service, such incapacity being 
the result of an incident of the service, incurred in line of duty from disease er 
injury while employed on extended active naval service in excess of thirty days, 
and while serving under temporary appointment in the rank of first lieutenant 
in time of war or national emergency. The records further show that your 
incapacity was incurred in combat with enemy Japanese forces. 

“2. The President of the United States, on 25 September 1946, approved the 
findings of the Board and directed that you be retired from active service and 
placed on the retired list in conformity with the provisions of U. S. Code, Title 34, 
Sections 417, 855c-1 and 350g (a). 
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“3, Accordingly, you will regard yourself as having been transferred to the 
retired list of officers of the Marine Corps Reserve on 1 October 1946, with the 
rank of first lieutenant. 

“4. The Commandant regrets that physical disability necessitates your separa- 
tion from the active list of the Marine Corps Reserve and wishes you many years 
of happiness and prosperity.” 

Lieutenant Colonel George L. Webber, AUS. 

It appears from information on file in the Veterans Administration that on 

February 14, 1946, the Army Service Forces, Army Medical Center, Washington 


12, D. C., issued the following order with reference to Lieutenant Colonel George 
L. Webber : 


SPECIAL ORDER 14 FEBRUARY 1946 
NUMBER 45 EXTRACT 
* * * * 7 e * 


“21. DP each of the following named Offs now at Walter Reed GH AMC 
Washington DC is reld fr asgmt and dy at the sta indicated, is asgd to Sep O 
shown after home address (for record purposes only. EDCMR as indicated. 
No tyl involved in connection thereto) to arrive home on the date specified, revert 
to an inactive status by reason of phys disab. AUS appts will continue in force 
during the period of the present emerg and for six mos thereafter unless sooner 
terminated DP. Tvl time and lv of abs is gtd ea officer as indicated. 


Revert to in- 
Name Sta. Home octive status Tvl. time Ly. 


LT. COL. GEORGE L., | Det. Pnts. AMC’| Berkeley, Calif. | 23 June 46 14das.—16 | 114 das. eff. 
WEBBER, 0235375 pcamagton, oh Beale, Feb. thrn 2 Mar. 46 


G@sc. 1 Mar. 46, 
EDCMR 23 Feb. 4 
MA: 165 Ardmore Rd.,!Berkeley, Calif. 





It also appears that on May 2, 1946, the Adjutant General of the Army advised 
Colonel George L. Webber, through the Commanding General, Ninth Service 
Command, that: 

“1. You are this date being certified to the Administrator of Veterans’ Affairs 
under the provisions of the Act of 3 April 1939 for retirement pay in the amount 
of $325 monthly, effective 24 June 46. 

“2. Information as to the probable date you will receive such retirement pay, 
if desired, should be obtained from the United States Veterans Administration, 
Washington, D. C. 

“3. If you are not presently residing at the address indicated above, it is 
suggested that you notify the Administrator of Veterans’ Affairs, Washington, 
D, C., as to your correct address in order to expedite the receipt of your retire- 
ment pay benefits.” 

It will be noted from the foregoing that Lieutenant Dean and Lieutenant 
Massey were not in a leave status pending the determination whether ne 
should be retired; but that Colonel Webber was in a leave status from March 2 
1946, to the date of his retirement on June 24, 1946. 


Section 2 (a) of the act of August 1, 1941, as added thereto by 
Public Law 226, approved November 21, 1945, 59 Stat. 584, 5 U. S. 
Code 6la-1, 1940 ed., Supp. V, referred to in your letter, supra, 
provides : 


Any person, who, subsequent to May 1, 1940, shall have performed active 
service in the armed forces, may, while on terminal leave pending separation from 
or release from active duty in such service under honorable conditions, enter 
or reenter employment of the Government of the United States, its Territories 
or possessions, or the District of Columbia (including any corporation created 
under authority of an Act of Congress which is either wholly controlled or 
wholly owned by the Government of the United States, or any department, 
agency, or establishment thereof, whether or not the employees thereof are paid 
from funds appropriated by Congress), and, in addition to compensation for such 
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employment, shall be entitled to receive pay and allowances from the armed 
forces for the unexpired portion of such terminal leave at the same rates and 
to the same extent as if he had not entered or reentered such employment. 
{Italics supplied. ] 


Paragraph 3 of the orders of June 27, 1946, from the Secretary of 
the Navy to Lieutenant Dean, quoted in your letter, directed the officer, 
upon completion of examination for retirement, to “await orders pend- 
ing action on the proceedings of the Naval Retiring Board” and to 
proceed to his home, the travel to be completed within a year. Simi- 
larly, paragraph 2 of the orders dated July 11, 1946, from the Com- 
mandant of the Marine Corps to Lieutenant Massey directed that 
officer, after discharge from treatment at the Naval Hospital, Mare 
Island, California, to “await orders pending action on the retirement 
proceedings in your case” and to proceed to his home within a year. 
Such orders apparently were issued in consonance with the conclusion 
reached by this office in decision of May 21, 1943, B-33933, upon a 
submission of the following matter by the Secretary of the Navy: 


This Department is concerned in connection with the immediate disposition 
to be made in the cases of Naval Reserve officers who have been found to be 
no longer physically fit for active duty and who are to be examined by the Naval 
Retiring Boards to determine ultimate disposition. 

In many of these instances, further treatment is not indicated and it is, 
therefore, advisable that they be discharged from the hospitals in order that 
beds may be available for others who may require hospitalization. 

In those instances where the officer concerned will undoubtedly be retired by 
reason of disease or wounds incurred in the line of duty, the Department feels 
that placement in a waiting orders status pending action on the report of a 
Naval Retiring Board is the proper solution. It is this procedure that the De- 
partment wishes to establish, provided the officer will be entitled to active duty 
pay and allowances while in such status, 


The Secretary of the Navy was advised as follows: 


While the statutes may not be regarded as contemplating that a Reserve offi- 
cer found physically unfit for active duty will be continued indefinitely on active 
duty except for authorized medical treatment and hospitalization, it is, of course, 
primarily a matter for administrative determination, within the bounds of the 
statutes, whether and when a Reserve officer shall be ordered to active duty, and, 
if on active duty, when he shall be released. Officers of the Regular Navy entitled 
to retirement for disease or wounds incurred in line of duty remain in an active 
duty pay status pending retirement and I do not believe it would contravene the 
spirit of the statutes to continue a Reserve officer in a similar status temporarily 
for a reasonable time following his release from the hospital, pending action in 
due course on the report of a Naval Retiring Board, in cases where there is no 
reason to doubt that the officer is entitled to retirement, and where it is adminis- 
tratively determined that such action is appropriate. Compare decision of June 
15, 1922, 1 Comp. Gen. 736. That officers in a “waiting orders” status are en- 
titled to their pay and allowances otherwise authorized see, also, United States v. 
Williamson, 23 Wall. 411; United States v. Phisterer, 94 U. 8S. 219; and United 
States v. Lippitt, 100 U. S. 668. 


While the orders in such cases, as shown by the orders here involved, 
may allow an officer essentially as much freedom while awaiting fur- 
ther orders as he would have if he were on leave or “terminal leave,” 
nevertheless his status remains that of being on duty, awaiting orders, 
and not that of being on leave. The orders in the present cases do not 
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grant leave nor was the issuance of such orders dependent on the offi- 
cer’s being entitled to leave. Cf. 23 Comp. Gen. 193. The words “ter- 
minal leave” as used in Public Law 226, November 21, 1945, supra, de- 
note that period of leave which may be granted just prior to release 
from active duty, where an officer has not previously been granted all 
the leave authorized by statute for his period of active duty, the effect 
being to continue an officer in an active duty pay status for such pe- 
riod beyond the time he otherwise would have been released from such 
status. There would appear to be no basis, however, to construe the 
specific words of the statute “while on terminal leave” as including 
other periods when an officer might be retained on active duty, with- 
out regard to any right to leave, and without being granted any leave. 
It is to be assumed that the Congress used the words “terminal leave” 
in their commonly accepted sense and did not intend to include periods 
not covered by leave authorized by law, although such periods might 
otherwise have many of the practical attributes of leave. See 25 Comp. 
Gen. 866. 

In the light of the foregoing, it is concluded that under the circum- 
stances set forth in your letter Lieutenant Dean and Lieutenant Mas- 
sey were not in a “terminal leave” status within the meaning of that 
phrase as used in section 2 (a) of the act of August 1, 1941, as amended 
by the said act of November 21, 1945, supra, for the period interven- 
ing between the termination date of their hospitalization and the 
date on which they were placed on the retired list. 

With respect to the case of Lieutenant Colonel George L. Webber, 
AUS, it appears that by Special Order No. 45, dated February 14, 1946, 
he was ordered home in connection with his release from active duty 
on account of physica] disability and was granted travel time of 14 
days and leave of absence of 114 days. It further appears that Lieu- 
tenant Colonel Webber was retired effective June 24, 1946. In de- 
cision of June 13, 1946, 25 Comp. Gen. 866, respecting the status—for 
purposes of the said act of November 21, 1945—of an officer of the 
Army granted terminal travel time in connection with his release from 
active duty, it was held (quoting the syllabus) as follows: 

The term “terminal leave” as used in the act of November 21, 1945, permitting 
any person to enter or reenter upon Government civilian employment while on 
military terminal leave and concurrently to receive civilian compensation and 
military pay and allowances does not include travel time denominated as terminal 
travel—a period immediately prior to but not constituting any part of a period 
of terminal leave—so as to permit any person to enter or reenter upon such 
civilian employment during a period of military terminal travel without regard 
to the dual compensation and employment statutes. 

Accordingly, during the period February 16 through March 1, 1946, 
covered by his authorized travel time, Lieutenant Colonel Webber was 
not on “terminal leave.” However, on and after March 2, 1946, the 
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beginning date of his 114 days’ leave, he was in a terminal leave status 
within the provisions of the said 1945 statute. 


(B-64566) 


NOTARIES PUBLIC—FEES—SERVICES RENDERED BY 
GOVERNMENT EMPLOYEES 


In view of the prohibition in Executive Order No. 977 against an employee, 
who is also a notary public, from charging or receiving any compensa- 
tion for performing a notarial act for another employee in his official 
capacity, an employee of the Reconstruction Finance Corporation may 
not be paid fees for notarial services performed after her official office 
hours for the War Assets Administration in connection with the sale 
of aircraft to individual buyers and the necessary conveyance of title. 


Comptroller General Warren to M. W. Schaul, War Assets Administration, 
March 26, 1947: ; 


I have your letter of March 11, 1947 (file, FAC-E-AC), as 
follows: 


Submitted herewith for your consideration are three vouchers (S. F. 
1034-rev.), in the aggregate amount of $25.75, which have been presented for 
payment by Margaret Walthall, a Notary Public, employed by the Recon- 
struction Finance Corporation. 

These vouchers represent notary fees incurred in connection with the sale 
of Aircraft by the War Assets Administration to individual buyers and the 
necessary conveyance of title to same. 

Inasmuch as the War Assets Administration did not have a Notary available 
at the time and place, the services of Miss Walthall were requested and the 
notarial work performed after her official office hours with the Reconstruction 
Finance Corporation. 

Because the conditions of this case are divergent from those set forth 
in decisions previously rendered, it is respectfully requested that a decision 
be rendered as to whether or not these vouchers may properly be certified for 
payment. 


Executive Order 977 of November 24, 1908, provides as follows: 


It is hereby ordered that hereafter no officer, clerk, or employee in the 
executive service of the Government (except postmasters at offices of the 
fourth class and rural carriers), who is also a notary public, shall charge or 
receive any compensation whatever for performing any notarial act for an 
officer, clerk, or employee of the Government in his official capacity, or for 
any person when, in the case of such person the act is performed during 
the hours of such notary’s service to the Government. Disobedience of this 
order shall be ground for immediate dismissal from the service. 

This order shall not apply to oaths of disinterestedness or other oaths 
required to be made by law, provided that the work in connection therewith 
is not performed during office hours. 

For the purposes of this order, the expression “office hours” shall be con- 
strued to include the half hour allowed each working day for luncheon. 


In the circumstances, payment for the notarial services would 
be in contravention of the above Executive order, in view of which 
certification of the vouchers for payment is not authorized. A~-7215, 
December 28, 1931. 

The vouchers are returned herewith. 
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(B-58946) 


PAY—MARINE CORPS—EXPIRATION OF ENLISTMENT TERM WHILE 
IN DESERTION STATUS 


A Marine Corps enlisted man whose term of enlistment expired while he was in 
a desertion status may not be regarded as having accrued pay and allowances 
while awaiting trial and serving sentence of confinement imposed by a gen- 
eral court martial which could have been forfeited under the terms of the 
sentence, by virtue of the provisions of the act of December 13, 1941, in- 
voluntarily extending enlistments in the Marine Corps for the war period, 
and, therefore, such enlisted man did not become entitled to pay representing 
his contribution toward family allowance by reason of a partial remission of 
his court-martial sentence. 


Assistant Comptroller General Yates to the Secretary of the Navy, March 27, 
1947: 


There has been considered your letter of June 27, 1946 (file JAG:- 
Il: WG: mh MM-Shirley, William T. A17-20), requesting decision as 
to whether Private William Theodore Shirley, U. S. Marine Corps, is 
entitled to pay at the rate of $22 per month by virtue of the partial 
remission on February 27, 1946, of his general court-martial sentence. 
The circumstances concerning the case of Private Shirley are set forth 
in an undated third indorsement of the Disbursing Officer, United 
States Naval Disciplinary Barracks, Naval Operating Base, Terminal 
Island, California, reading as follows: 


From: Disbursing Officer. 
To: Comptroller General of the United States. 
Via: (1) Commanding Officer. 
(2) Bureau of Supplies and Accounts. 
(3) Secretary of the Navy. 
Subject: Family Allowance, case of Private William Theodore SHIRLEY, 277- 
258, USMC., 26 February 1946, 
Reference: 
(a) Comdt., Marine Corps Itr. Appd by SecNav 27 Feb. 1946. 
(b) —— Marine Corps ltr 277259 DGV-81-ecc, MC-736382 dated 19 March 


(ec) Decision of the Comptroller General, Vol. 23, page 786, B-39976. 

1. SHIRLEY enlisted in the USMC on 8 November 1939 for four years and 
on 20 November 1939 he absented himself and remained absent until 4 June 1945. 
SHIRLEY was convicted by General Court martial on 21 June 1945 for desertion 
from 29 November 1939 to 4 June 1945, general court martial approved 25 June 
1945. On 27 February 1946 the Acting Secretary of the Navy approved the 
recommendation of the Comdt. Marine Corps and remitted loss of pay in GCM 
Approved 25 June 1945 in the amount of $22.00. 

2. Inasmuch as SHIRLEY was in a desertion status on the date his enlistment 
term expired, he is entitled to no pay or allowances for the period after arrest 
and while awaiting trial, and as his trial resulted in conviction no pay accrues. 
(See reference (c)). 

8. Decision is requested as to the propriety of registering an application for 
family allowance for SHIRLEY pursuant to reference (a), which states, “SHIR- 
LEY, William T., 277-259, Pvt., Remit LP in GCM sent. Appd. 25 June 1945 in 
the amount of $22.00”. Reference (a) does not remit .$22.00 per month, nor does 
it state that the remission is for the purpose of reinstating his family allowance. 

4. SHIRLDY applied for family allowance on 13 March 1946 and his applica- 
tion has been forwarded to the Commandant Marine Corps, but in view of 
reference (c), certificate of checkage of the $22.00 monthly in the account of 
SHIRLEY has been withheld pending decisions as to his right to pay and 
allowances, 
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The definite period of Shirley’s enlistment was from November 8, 
1939, to November 7, 1943. He was absent without leave from Novem- 
ber 20, 1939, to June 4, 1945. However, there is no law or regulation 
which requires that an enlisted man of the Navy or Marine Corps make 
good such time lost during the period of his enlistment. 4 Comp. 
Gen. 1026; 5 id. 189, 192; L. R. N. A., Supp. 1929, pages 485-486. 

The act of May 21, 1928, 45 Stat. 620, 34 U. S. C. 183a, provides 
as follows: 

Every enlisted man in the naval service who, without proper authority, absents 
himself from his ship, station, or duty for more than one day, or who is confined 
for more than one day under sentence, or while awaiting trial and disposition 
of his case, if the trial results in conviction, may be permitted to serve, after 
his return to a full-duty status, for such period as shall, with the time he may 
have served prior to such unauthorized absence or confinement, amount to the 
full term of his enlistment. 

The act provides that an enlisted man in the naval service may be 
permitted to make up time lost on account of unauthorized absence 
during the period of his enlistment, but he is not required to do so; 
and if he desires to avail himself of the benefits of the act he must 
make application therefor before discharge or expiration of the period 
of his enlistment. A-36040, April 7, 1931. The period of his enlist- 
ment is not automatically extended for periods of unauthorized ab- 
sence as it is in the case of an enlisted man in the Army by the 107th 
Article of War, 41 Stat. 809, 10 U. S. C. 1579, or as it is in the case 


of an enlisted man in the Coast Guard by the act of July 30, 1937, 50 
Stat. 547, 14 U. S. C. 35. However, the act of December 13, 1941, 
55 Stat. 799, provides: 


That in time of war all enlistments in the Regular Navy, Marine Corps, 
and Coast Guard, and in the Reserve components thereof as applicable, may be 
extended by the Secretary of the Navy for such additional time as he may deem 
necessary in the interest of national defense: Provided, That all men whose terms 
of enlistment are extended in accordance with the provisions of this Act shall 
continue during such extensions to be subject in all respects to the laws and 
regulations for the government of the Navy: Provided further, That men detained 
in service in accordance with this Act shall, unless they voluntarily extend their 
enlistments, be discharged not later than six months after the termination 
of the condition which originally authorized their detention. 


Alnav 155, 1941, issued on December 15, 1941, reads as follows: 


ENLISTMENTS OF MEN IN REGULAR NAVY MARINE CORPS AND COAST 
GUARD WHO DO NOT VOLUNTARILY EXTEND OR REENLIST AND ALL 
ENLISTMENTS OF MEN IN RESERVE COMPONENTS THEREOF ARE 
HEREBY EXTENDED IN ACCORDANCE WITH ACT APPROVED DECEM- 
BER 13 1941 FOR A PERIOD NOT LATER THAN SIX MONTHS AFTER 
TERMINATION OF WAR X MEN SO DETAINED NOT ENTITLED TO EN- 
LISTMENT ALLOWANCE X NO CHANGE PRESENT LAW GOVERNING 
PAYMENT ENLISTMENT ALLOWANCE MEN WHO VOLUNTARILY RE- 
ENLIST OR EXTEND ENLISTMENT IN REGULAR NAVY MARINE CORPS 
AND COAST GUARD X PROVISIONS SECTION 1422 REVISED STATUTES 
SUSPENDED EFFECTIVE DECEMBER 13 1941. 
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In 23 Comp. Gen. 786, it was held (quoting from the syllabus) that: 


The provision in the act of December 13, 1941, authorizing the involuntary 
extension of enlistments in the Navy, Marine Corps, and Coast Guard for the war 
period does not operate to effect an involuntary extension of the enlistment of 
a man whose enlistment term expires while he is in a desertion status, and, there- 
fore, where a Coast Guard enlisted man was in a desertion status on the date 
his enlistment term expired, the period after his arrest and while awaiting trial 
by general court martial, which resulted in conviction, confinement, and dis- 
honorable discharge, may not be regarded as service under his contract of en- 
listment so as to entitle him to active duty pay during such period. 

The Coast Guard enlisted man involved in that decision was required 
by the act of July 30, 1937, supra, to make good the time lost on 
account of unauthorized absence before his enlistment was complete; 
and it was held that the act of December 13, 1941, and Alnav 155 could 
not operate to effect an involuntary extension of his enlistment since 
such time lost had not been made good. However, it does not 
necessarily follow that, in the present case, Shirley’s enlistment was 
involuntarily extended by Alnav 155 merely because there is no statu- 
tory requirement that he make good the time lost on account of 
unauthorized absence during the period of his enlistment. The pur- 
pose of the act of December 13, 1941, was to make provision for holding 
enlisted men for active service and not for the purpose of holding 
them after the normal expiration date of enlistment for trial and 
punishment. Authority already existed, in the case of an enlisted man 
in a desertion status at the expiration date of his enlistment, to hold 
him, when apprehended, for trial and confinement pursuant to a court- 
martial sentence; and viewing section 444, Naval Courts and Boards, 
as an expression of the administrative view as to the undesirability of 
retaining in the service such persons as convicted deserters, it reason- 
ably would appear that there was no administrative intention to invol- 
untarily extend, by Alnav 155, the enlistments of enlisted men who 
were convicted deserters at the time of the expiration of their enlist- 
ments. Therefore, since Shirley’s term of enlistment had expired prior 
to the date of his return to naval custody, June 4, 1945, no pay and 
allowances accrued to him while awaiting trial and serving his sentence 
of confinement. See 17 Comp. Gen. 103; 18 id. 781. Since pay and 
allowances did not accrue during the involved period, none was for- 
feited under the terms of the court-martial sentence. Hence, Shirley 
did not become entitled to pay at the rate of $22 per month by virtue 
of the partial remission on February 27, 1946, of his general court- 
martial sentence. 


(B-64449) 
HOLIDAY COMPENSATION—ALASKA RAILROAD EMPLOYEES 


Regular employees of the Alaska Railroad whose compensation is fixed by wage 
boards on an annual or monthly basis are not to be regarded as within the 
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purview of the holiday pay statute of June 29, 1938, applicable to regular 
employees compensated on a daily, hourly, or piece-work basis, so that such 
employees are not entitled, in the absence of statutory authority therefor, to 
compensation for Saturday, February 22, 1947, a holiday falling on their 
“overtime” day on which no work was performed. 


Comptroller General Warren to the Secretary of the Interior, March 28, 1947: 
I have your letter of March 5, 1947, as follows: 


Your advice is requested upon two questions: 

1, Are employees of The Alaska Railroad whose rate of compensation is fixed 
on an annual or monthly basis and who were in a duty status or on sick or an- 
nual leave as of February 22, 1947, [Saturday] entitled to compensation for the 
holiday when they did not work on that day? 

2. If question 1 is answered in the affirmative, should the employees be paid 
at a straight-time or an overtime rate? 

By administrative action, a work-week of six 8-hour days has been established 
for all Railroad employees. The regular rate is paid for the first 40 hours 
monen the overtime rate is paid for work in excess of 40 hours. (See 25 Comp. 
Gen. .) - 

The employees involved in this inquiry are regular, not casual, employees. 
Moreover, their actual monthly compensation is computed in terms of hours 
worked at the straight-time hourly rates and the overtime hourly rates derived 
from their basic compensation in accordance with the formula prescribed by sec- 
tion 208 of the Federal Employees Pay Act of 1945 (5 U. S. C., Supp., 918). It 
would appear, therefore, that the employees would fall within the purview of 
the Act of June 29, 1988 (5 U. S. C. 86a), and would be entitled to compensation 
at the straight-time rates for the holiday. However, as the matter is not free 
from doubt, a statement of your views would be appreciated. 


The Federal Employees Pay Act of 1945, 59 Stat. 296, excepted all 


wage board employees from the various sections of that act except sec- 
tions 203 and 607, 59 Stat. 297, 304. Accordingly, section 302 of said 


act, 59 Stat. 298, as amended, relating to holiday pay, is not for con- 
sideration here. 

The act of June 29, 1938, 52 Stat. 1246, 1247, 5 U.S. C. 86a, referred 
to by you, provides: 


That hereafter whenever regular employees of the Federal Government whose 
compensation is fixed at a rate per day, per hour, or on a piece-work basis are 
relieved or prevented from working solely because of the occurrence of a holi- 
day such as New Year’s Day, Washington's Birthday, Memorial Day, Fourth of 
July, Labor Day, Thanksgiving Day, Christmas Day, or any other day declared 
a holiday by Federal statute or Executive order, or anv day on which the de- 
partments and establishments of the Government are closed by Executive order, 
they shall receive the same pay for such days as for other days on which an 
ordinary day’s work is performed. 

Sec. 2. The joint resolution of January 6, 1885 (U. 8. C., title 5, sec. 86), and 
all other laws inconsistent or in conflict with the provisions of this Act are hereby 
repealed to the extent of such inconsistency or conflict. 


The various acts of Congress consistently have recognized a dif- 
ference, with respect to employees whose wages are fixed by wage 
boards, between those whose wages are fixed upon an annual or 
monthly basis and those whose wages are fixed upon a daily, hourly, 
or piece-work basis. Cf. 23 Comp. Gen. 123; 25 zd. 409. While the 
employees referred to in your submission may be considered regular 
employees, their compensation is not fixed at a rate per day, per hour, 
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or on a piece-work basis. The 1938 act is not for consideration in the 
case of employees upon an annual or monthly salary basis. 
In 25 Comp. Gen. 254, at page 259, it is stated : 


* * * However, it has been held that employees whose compensation is 
computed and paid pursuant to section 23 of the act of March 28, 1934, 48 Stat. 
522, are not entitled to any compensation for a holiday occurring on their so- 
called overtime day on which no work is performed. See decision of August 23, 
1938, 18 Comp. Gen. 191, in which the following rule is stated [quoting from 
the syllabus] : 

“Employees of the Government Printing Office working on a five-day 40-hour 
week basis (Monday through Friday), are not entitled, in view of the provisions 
of Public Resolution No. 127, June 29, 1938, 52 Stat. 1246, to pay for a legal 
holiday falling on Saturday, a non-work day. 15 Comp. Gen. 700, authorizing 
such legal holiday pay under then existing statutes, rendered inoperative by 
the Public Resolution, supra.” 

The same rule is applicable under the Federal Employees Pay Act of 1945 
which contains no provision authorizing payment of compensation at any rate— 
either straight time or overtime—for a holiday not occurring within the 40-hour 
basic workweek of an employee on which no work is performed, and section 201 
of the statute which authorizes payment of overtime compensation only “for 
all hours of employment, officially ordered or approved, in excess of 40 hours in 
any administrative workweek” would preclude payment of overtime compensa- 
tion for a holiday outside of the 40-hour basic workweek on which no work is 
performed. * * * 


I find no statute authorizing any payment to employees, whose wages 
are fixed by wage boards on an annual or monthly basis, for holidays 
falling on an overtime day when no work is performed. Your sub- 
mission is answered accordingly. Of course, this is not to be under- 


stood as passing upon the right of such employees to compensation for 
holidays falling within their basic workweek of 40 hours. 


(B-64489) 
COMPENSATION—PROMOTIONS—RETROACTIVE 


Immigration patrol inspectors who entered the military service from probational 
positions prior to the completion of one year’s satisfactory service required 
for promotion to the next higher grade may not be promoted administra- 
tively to such higher grades after return from military service retroactive 
to the date of the Civil Service Regulation of March 12, 1946, which provided 
for the crediting of military service for completion of probationary periods. 


Comptroller General Warren to the Attorney General, March 28, 1947: 


Consideration has been given your letter of March 4, 1947 (A3-5), 


as follows: 


This office requests advice on the following question presented by the Com- 
missioner of Immigration and Naturalization, involving the propriety of making 
retroactive salary payments to certain employees following their return to 
civilian duty from the armed forces. 

On February 1, 1944, there was placed into effect in the field service a classifi- 
cation plan covering immigration patrolman positions, generally referred to as 
patrol inspector positions.- As part of that plan, trainees who satisfactorily 
complete the probationary or trial period of one year are promoted from grade 
Caf-6 to the journeyman grade, Caf-7. This plan was later incorporated in 
class specification issued by the Civil Service Commission in August 1945 under 
authority of Executive Order 9512. 
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By Section 7.118, the Civil Service Commission added to Part 7, Chapter I, 
Title 5, of the Code of Federal Regulations on March 12, 1946, the following: 

“Completion of probation by employees who enter military service——Bmployees 
who enter the military service during probation will, upon restoration to their 
civilian positions, be given credit toward completion of probation with time 
served in the military service.” 

Upon advice of the Civil Service Commission, the above regulation was con- 
strued to entitle patrol inspectors who had entered the armed forces during proba- 
tion to be restored or promoted to the journeyman grade CAF-7 upon completion 
of one year of service, including both civilian and military service. The first 
cases of this type were processed to take effect on September 22, 1946. Although 
it was felt that these actions should have been made retroactive to the date of the 
Commission’s regulation of March 12, 1946, retroactive action was not taken in 
view of general rulings of your office against the granting of retroactive promo- 
tions. There was particularly considered your decision B-59243 of August 5, 1946 
in which it was held that an employee who was reemployed after military duty in 
a grade lower than that of the position he held upon entering the armed forces 
retained his mandatory right under the Selective Training and Service Act to be 
reinstated to his former position, or one of like senority, status and pay, but that 
the reinstatement is effective only from the date of corrective administrative 
action and may not be given retroactive effect. 

In the above-mentioned decision of August 5, 1946, the employee was restored 
to a position of a lower grade than the one to which he was entitled and he actu- 
ally performed the duties of the lower grade. In the cases of the patrol inspectors 
here in question, there was not involved a change in the duties and nature of the 
work but only a change in the official classification of the position. In this 
respect, we believe the situation is similar to the one discussed in 25 Comp. Gen. 
419, in which it was held that any employee of the Federal Government on mili- 
tary furlough was entitled, upon restoration to a civilian position after military 
duty, to the benefits of the reallocation of the position he occupied when he 
entered the military service, as well as to any automatic promotions which would 
have been due had he remained in the civilian service. There has also been con- 
sidered the general statement on page 689 of 25 [24] Comp. Gen. 688, that ordi- 
narily an original construction of a statute or of a regulation, having the force 
and effect of law, is effective from the date of the statute or regulation. The regu- 
lation involved here is the one quoted above relating to completion of probation by 
employees who enter military service. 

Specifically, the question raised is whether action may not be taken to adjust 
retroactively to March 12 the cases of those patrol inspectors who were restored 
to duty between March 12 and September 22, 1946 and who were not given the 
benefit of the Commission’s regulation of March 12 until September 22. 


There is not involved in the case presented any question of automatic 
within-grade advancement or any question of reallocation of position 
while in the military service. The administrative action promoting one 
from one grade to another upon his attaining certain qualifications is in 
no way comparable with a reallocation action, the latter not being 
based upon the attaining of additional qualifications but rather upon 
the evalution of the work required in the particular position. Hence, 
the decision reported in 25 Comp. Gen. at page 419 has no bearing upon 
the question presented here. Nor is it understood how the rule of con- 
struction referred to in 24 (not 25) Comp. Gen. 688, at page 689, would 
be of assistance or for application here. There is no question but that 
the cited Civil Service Regulation regarding the crediting of military 
service for completion of probation periods would be effective from its 
date, but that fact does not carry with it any right to promotion be- 
tween grades which is a matter entirely within the administrative 
discretion, subject, of course, to the attainment by the employee of the 
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necessary qualifications for the higher grade position and, also, the 
availability of funds. 

In the circumstances set forth in your submission, any advancement 
from CAF-6 to CAF-7 would constitute a promotion and such action 
legally may not be made effective retroactively. 


(B-64573) 
HOLIDAY COMPENSATION—SHIP MAINTENANCE MECHANICS 


Only if the terms of the appointments of ship maintenance mechanics compen- 
sated on a per diem basis for a 15-hour daily tour of duty, three days a 
week, be such as to constitute them “regular employees” for leave purposes 
would such employees, who were relieved or prevented from working on 
Christmas Day, 1946, solely because of the occurrence of the holiday, be 
entitled under the per diem, etc., employee holiday pay statute of June 29, 
1938, to the same pay for the holiday as for other days on which an ordi- 
nary day’s work of 15 hours is performed. 


Comptroller General Warren to the Secretary of the Navy, March 28, 1947: 


Reference is made to your letter of March 11, 1947 (JAG: II: LOM: 
eo), as follows: 


The Navy Department has under consideration certain questions relating to the 
payment of per diem employees who were relieved or prevented from working 
during their shift on Christmas Day, 25 December 1946. There is involved in 
the consideration of these questions the further questions of the authority to 
establish a work-week of 15 hours a day, three days a week, and of the number 
of hours for which these employees should be paid for Christmas Day and at 
what rate, in the event such a work-week was authorized or in the event such 
a work-week was not authorized. 

The above resolves out of the situation where a ship maintenance mechanic, 
whose regular tour of duty is 15 hours daily from 6:00 a. m,. to 9:00 p. m. 
Monday, Wednesday, and Friday, was excused from work on Wednesday, 25 De- 
cember 1946, a holiday. Should this mechanic be credited with 15 hours pay 
since he was relieved or prevented from working this number of hours because 
of the occurrence of a holiday? 

The personnel involved are certain ship maintenance mechanics employed in 
field activities of the Navy Department. These employees are on a per diem 
basis and are assigned to duty aboard decommissioned vessels for the purpose of 
performing combined security and maintenance duties. They work on board 
ships of all sizes and of varied construction, either tied up alongside a pier, 
anchored in the stream or at isolated berthing sites. 

As bearing upon the necessity for establishing the work-week above described, 
it is noted that these employees are responsible for the safety, maintenance and 
preservation of one or more ships of varied construction and tonnage declared 
surplus following release from Naval Commissioned duty and until actual dispo- 
sition is accomplished. Independently or under general supervision these em- 
ployees perform a variety of duties such as preventing unauthorized persons 
from coming aboard or loitering about the ship. They keep alert for evidence of 
fire or fire potentialities and eliminate the hazard. 

They take daily bilge soundings and prevent flooding by operating hand or 
power driven pumps, repairing leaks, repacking seals and tightening joints. 
They prevent deterioration by chipping and painting rusted surfaces and greas- 
ing exposed metal parts. They check the condition of and tend mooring gear and 
ground tackle. They maintain and set riding and anchor lights in conformance 
with local Port Navigation Rules. 

They tend and operate small auxiliary steam and electrical apparatus such as 
dehumidification units and remove excessive accumulation of ice and snow. 
They make emergency repairs of leaks and breaks in pipe lines by cutting thread- 
ing and replacing pipe sections. They replace damaged wood-work, if necessary. 
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They maintain watertight integrity by keeping water tight closures in working 
order at all times and prevent interior flooding by closing off watertight sections 
in case of major hull di 

They make periodic inspections of compartments and keep holds aired and 
free from vermin. They operate ship to shore communication systems when 
available and keep necessary records such as the daily change in overall weight, 
repairs made, supplies used, etc. 

In some instances the berthing sites of laid-up vessels are located in isolated 
areas and the ship maintenance mechanics have to be ferried to and from their 
jobs. Unless an emergency arises aboard a vessel, the duties involved are not 
arduous and it is of advantage both to the government and to the employees 
to so arrange working hours that they perform practically two days work in one 
calendar day. 

In the absence of any law or regulation to the contrary, there appears to be 
no objection to working per diem employees 15 hours daily on every other day. 
Attention is also invited to the fact that the eight-hour law is suspended during 
the period of the national emergency. 

The following sub-paragraphs are quoted from Naval Civilian Personnel In- 
structions 85.2-3 Revision I as amended, regarding hours of work for per diem 
employees : 

“b. Regular workday.—The regular workday is 8 hours for all per diem em- 
ployees except those who are on an intermittent, irregular, or part-time basis. 

“ec. Tour of duty.—The regular tour of duty is 5 days of 8 hours each during 
which an individual employee is required to work and for which basic compensa- 
tion is payable. 

“(1) For normal operations, the regular tour of duty is Monday to Friday 
inclusive. 

* * a o s * * 


“e. Administrative workday.—The administrative workday is the number of 
hours that an individual employee, or group of employees, is required to work 
by proper administrative order. 

“(1) The Eight Hour Law, Act of 1 Aug. 1892 (27 Stat. 340; 40 U. S. C. 
321-322) as amended by the Act of 3 Mar. 1913 (37 Stat. 726; 40 U. S. C. 321-322), 
is suspended for the period of the national emergency. 

“f. Regularly scheduled tour of duty.—The regularly scheduled tour of duty 
is the number of hours per day and days per week that an individual em- 
ployee or group of employees is required to work by proper authority, and 
for which overtime compensation is payable for all hours worked in excess of 
the regular 40-hour tour of duty. 

“g. Schedule of working hours.—Commandants or commanding officers may 
determine which hours an employee may be required to work on his regular 
work day or on his administrative work day.” 

It would appear from the foregoing that the local command of field activi- 
ties has ample authority to schedule daily working hours as the needs of the 
service may require, especially in unusual circumstances such as are here 
indicated. 

Your decision is requested as to whether a ship maintenance mechanic whose 
regular tour of duty is 15 hours daily from 6:00 a. m. to 9:00 p. m. Monday, 
Wednesday, and Friday and who was excused from work on Wednesday, 25 
December 1946, a holiday, should be credited with 15 hours for pay purposes 
since he was relieved or prevented from working this number of hours because 
of the occurrence of a holiday, and at what rate, in the event such a tour of 
duty was authorized or in the event such a tour of duty was not authorized.” 


It appears from the title of the position and the nature of the 
duties performed as outlined in your letter, supra, that, in the ab- 
sence of some special exemption, the hours of employment of ship 
maintenance mechanics would be subject to the provisions of the 
8-hour law as amended by the act of March 3, 1913, 37 Stat. 726, 
which prohibits the employment of mechanics, laborers, and others 
in similar occupations for more than 8 hours on any one calendar day 
except in case of extraordinary emergency. The President by vari- 
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ous Executive orders has found that an extraordinary emergency exists 
with respect to certain employment in several departments and estab- 
lishments but I am unaware of any such Executive order applicable 
to employments under the Navy Department within the continental 
limits of the United States, or any statute which specifically exempts 
laborers and mechanics employed by the Navy Department from the 
provisions of the 8-hour law. However, there are for consideration 
the provisions of section 5. (a) of the act approved June 28, 1940, 54 
Stat. 678, reading in part as follows: 

Sec. 5. (a) Notwithstanding the provisions of any other law, the regular 
working hours of the Navy Department and the Coast Guard and their field 
services shall be eight hours a day or forty hours per week during the period 
of the national emergency declared by the President on September 8, 1939, to 
exist: Provided, That under such regulations as the head of the Department 
concerned may prescribe and where additional employees cannot be obtained 
to meet the exigencies of the situation, these hours may be exceeded: * * * 

It is presumed that the Naval Civilian Personnel Instructions quoted 
in your letter, supra, partially are based upon authority contained 
in that act including subsection e (1) of section 85.2-3, Revision I, 
as amended, of those regulations which subsection states that the 
provisions of the 8-hour law are suspended for the period of the 
national emergency. Accordingly, the 8-hour law of August 1, 1892, 
as amended by the act of March 3, 1913, 37 Stat. 726, does not appear 
to be for application here, and I am not aware of any other law which 
purports to limit the daily hours of employment of such employees. 

Public Resolution No. 127, approved June 29, 1938, 52 Stat. 1246, 
1247, provides— 

That hereafter whenever regular employees of the Federal Government whose 
compensation is fixed at a rate per day, per hour, or on a piece-work basis are re- 
lieved or prevented from working solely because of the occurrence of a holiday 
such as New Year’s Day, Washington’s Birthday, Memorial Day, Fourth of July, 
Labor Day, Thanksgiving Day, Christmas Day, or any other day declared a holi- 
day by Federal statute or Executive order, or any day on which the departments 
and establishments of the Government are closed by Executive order, they shall 


receive the same pay for such days as for other days on which an ordinary day’s 
work is performed. 


Sec. 2. The joint resolution of January 6, 1885 (U. 8. C., tithe 5, sec. 86), and 
all other laws inconsistent or in conflict with the provisions of this Act are hereby 
repealed to the extent of such inconsistency or conflict. 


Information has not been furnished as to the terms of the appoint- 
ments of ship maintenance mechanics from which a determination 
may be made whether such employees properly are for considering as 
“regular employees” within the meaning of those words as used in the 
holiday pay statute, supra. In that connection, it was held in 25 
Comp. Gen. 407, quoting from the syllabus— 

Employees compensated on a per diem “when actually employed” basis who are 
appointed for definite periods of time not to exceed one year, being temporary 
employees as defined by section 1.1 of the Annual and Sick Leave Regulations, 
may not be regarded as “regular employees” entitled to holiday compensation 


under the per diem, etc., employee holiday pay statute of June 29, 1938, for Labor 
Day, 1945, on which they performed no work. 
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“Indefinite employees” as defined in section 1.1 of the Annual and Sick Leave 
Regulations, who are paid on a per diem “when actually employed” basis under 
war service indefinite appointments are not to be regarded as “regular em- 
ployees” entitled to holiday compensation pursuant to the per diem, etc., em- 
ployee holiday pay statute of June 29, 1988, for Labor Day, 1945, on which they 
performed no work, unless and until they have worked at least one year prior to 
such holiday. 


See, also, 25 Comp. Gen. 452; id. 825. 

If the terms of the appointments of ship maintenance mechanics be 
such as to bring them within the definition of “regular employees” as 
contained in those decisions, then, in accordance with the terms of the 
holiday pay statute, those of such employees who were relieved or pre- 
vented from working solely because of the occurrence of the holiday 
are entitled to receive the same pay for Wednesday, December 25, 
1946, as for other days on which an ordinary day’s work is performed, 
and as to such employees the usual 15 hours of duty shall be consid- 
ered the ordinary day’s work. On the other hand, if the terms of the 
appointments of ship maintenance mechanics be such that they may 
not be considered as “regular employees,” I do not know of any au- 
thority which would authorize payment for December 25, 1946, when 
no service was performed. 

Your questions are answered accordingly. 


(B-62748) 


COMPENSATION — DOUBLE — CONCURRENT RETIRED AND RETIRE- 
MENT PAY DURING PERIOD OF CIVILIAN EMPLOYMENT 


Where disability retirement pay for a period of commissioned service was retro- 
actively awarded under the act of April 3, 1939, as amended, to a person who 
had been in receipt of civilian compensation and retired pay as an Army en- 
listed man, only the difference between his enlisted retired pay and the total 
amount which could have accrued as retirement pay is to be considered as 
retired pay “for or on account of services as a commissioned officer” in ap- 
plying, over a period prior to the award, the limitation in section 212 of the 
act of June 30, 1932, as amended, on the combined amount of civilian com- 
pensation and retired pay which may be received. 


Assistant Comptroller General Yates to the Administrator of Veterans’ Affairs, 
March 31, 1947: 


There has been considered your letter of December 23, 1946, as 
follows: 


The question has been presented as to whether a former officer who has been 
retired both as an enlisted man and an officer may elect to receive retired pay 
as an enlisted man over each period of his Federal civil employment, and elect 
to receive retired pay as an officer over periods he was not so employed. Inas- 
much as the question involves appropriations other than those applicable for the 
payment of retired pay administered by the Veterans Administration, it is believed 
that your views on this question should be solicited. 

The facts in the case on which a question has arisen are as follows: 

The veteran served in the Army as an enlisted man from December 11, 1915 to 
May 22, 1942. He was commissioned Captain, AUS, on May 23, 1942 and served 
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in that rank until February 5, 1943. He applied for retirement under Public Law 
18, 76th Congress [act, April 3, 1989, 53 stat. 555], but this application was denied 
by the War Department on the premise that the disability was not incurred in line 
of duty. He reenlisted in the regular Army as a master sergeant on March 15, 
1943 and served as such until June 30, 1943 at which time he was retired as un 
enlisted man because of physical disability. The War Department subsequently 
reviewed his application for retirement as an officer and on December 28, 1945 
certified to the Veterans Administration as follows: 

“The subject officer contracted permanent disability rendering him unfit for 
further military service and such disability was contracted in line of duty while 
on active duty subsequent to 3 April 1939. The cause of such disability is: (1) 
Arteriosclerosis, generalized, with coronary focalization, moderately severe; 
(2) Thrombosis, coronary, acute, with myocardial in infarction, residuals of, 
secondary to No. 1. The disability on which Captain DeWitt’s retirement is 
based is not incurred in combat with an enemy of the United States, nor was it 
the result of an explosion of instrumentality of war in line of duty. 

“He was on extended active duty with the Army of the United States, from 
23 May 1942 to 5 February 1943 on which date his Active Service pay ceased. He 
reenlisted in the Regular Army as Master Sergeant on 15 March 1943, and received 
active duty pay until 30 June 1943, on which date he was retired as an enlisted 
man. He waived his rights to receive retirement pay as an enlisted man in favor 
of retirement pay as a Captain, under the provision of the Act of 8 April 1989. 
He is entitled to retirement pay as a Captain, fourth pay period effective from 
6 February 1943 until 14 March 1943 and from 1 July 1943 in the amount of 
$262.50 monthly.” 

Pursuant to this certification he was awarded retirement pay by the Veterans 
Administration of $262.50 from February 6, 1943 to March 14, 1943 and from July 
1, 1943. Subsequent to the award of retirement pay by the Veterans Adminis- 
tration, information was received from the War Department to the effect that the 
veteran had received retired pay as an enlisted man in the amount of $145.79 per 
month for the period “1 July 1943 through 31 December 1945.” It was also ascer- 
tained that he was employed in a civilian capacity in the Federal Government 
from March 23, 1944 through April 30, 1944 and from June 3, 1944 through 
September 22, 1945 or approximately 17 months, and by virtue of these facts would 
not be entitled to retirement pay as a commissioned officer from the Veterans 
Administration during the period he received the other benefits. Accordingly, 
an overpayment resulted and the veteran was advised to that effect. For the 
purpose of reducing the overpayment the veteran now desires to elect to receive 
retirement pay as an enlisted man during the period he was a civilian government 
employee and to receive retirement pay as an officer during the period when not 
so employed, thereby avoiding the prohibition in Section 212, supra, against 
receipt of civilian salary and retirement pay concurrently. 

It would appear from your decision of October 28, 1946, B-61122 [26 Comp. 
Gen. 271], addressed to the Secretary of the Navy, that this veteran has no right 
of election between retirement pay as a commissioned officer and retirement pay 
as an enlisted man for the purpose of avoiding the prohibition in Section 212, 
Public 212, 72nd Congress, as amended [5 U. S. C. 59a]. However, the facts in 
the cases presented by the Secretary of the Navy are materially different than 
those here under consideration and it is not clear whether the views expressed 
in that decision would be applicable here. 


Section 212 of the act of June 30, 1932, 47 Stat. 406, as amended by 


section 3 of the act of July 15, 1940, 54 Stat. 761, 5 U.S. C. 59a, b, is as 
follows: 


(a) After June 30, 1932, no person holding a civilian office or position, ap- 
pointive or elective, under the United States Government or the municipal 
government of the District of Columbia or under any corporation, the majority 
of the stock of which is owned by the United States, shall be entitled, during 
the period of such incumbency, to retired pay from the United States for or 
on account of services as a commissioned officer in any of the services mentioned 
in Title 37, at a rate in excess of an amount which when combined with the 
annual rate of compensation from such civilian office or position, makes _ 
total rate from both sources more than $3,000; and when the retired pa 

amounts to or exceeds the rate of $3,000 per annum such person shall be entitled 











DECISIONS OF THE COMPTROLLER GENERAL 713 


to the pay of the civilian office or position or the retired pay, whichever he 
may elect. As used in this section, the term “retired pay” shall be construed 
to a credits for all service that lawfully may enter into the computation 
thereof. 

(b) This section shall not apply to any person whose retired pay, plus civilian 
pay, amounts to less than $3,000: Provided, That this section shall not apply 
to regular or emergency commissioned officers retired for disability incurred in 
combat with an enemy of the United States or for disabiljties resulting from 
an explosion of an instrumentality of war in line of duty during an enlistment 
or employment as provided in Veterans Regulation Numbered 1 (a), part I, 
paragraph I. 


The final proviso of section 5 of the act of April 3, 1939, 53 Stat. 
557, as amended, 10 U. S. C., Supp. V, 456, is as follows: 


All officers, warrant officers, and enlisted men of the Army of the United 
States, other than the officers and enlisted men of the Regular Army, if called 
or ordered into the active military service by the Federal Government for ex- 
tended military service in excess of thirty days, other than for service with the 
Civil Conservation Corps, and who suffer disability or death in line of duty from 
disease or injury while so employed shall be deemed to have been in the active 
military service during such period and shall be in all respects entitled to receive 
the same pensions, compensation, retirement pay, and hospital benefits as are 
now or may hereafter be provided by law or regulation for officers and enlisted 
men of corresponding grades and length of service of the Regular Army, includ- 
ing for their dependents the benefits of section 903 of this title, as amended. 


Executive Order No. 8099, dated April 28, 1939, provides, in perti- 
nent part, as follows: 


Wuenreas the said act [of April 3, 1939] is silent as to what agency shall ad- 
minister the benefits provided thereby; and 

Wuereas it is deemed appropriate and desirable that such administration 
be placed in the Veterans’ Administration: 

Now, THEREFORE, by virtue of the authority vested in me as President of the 
United States, and by the act of July 3, 1930, c. 863, 46 Stat. 1016, the duties, 
powers, and functions incident to the administration and payment of the bene- 
fits provided by the statute as above set out are hereby vested in the Veterans’ 
Administration: Provided, That in the administration of the retirement pro- 
visions of the said statute, the determination whether disability exists and 
whether such disability was incurred in line of duty shall be made by the Sec- 
retary of War, or by someone designated by him in the War Department, in 
the manner, and in accordance with the standards, provided by law or regula- 
tions for Regular Army personnel. 


The proviso in the above-quoted Executive Order was amended by 
Executive Order No. 8461, dated June 28, 1940, to read as follows: 


Provided, That in the administration of the retirement-pay provisions of the 
said statute, the determination of all questions of eligibility for the benefits there- 
of, including all questions of law and fact relating to such eligibility, shall be made 
by the Secretary of War, or by someone designated by him in the War Depart- 
ment, in the manner, and in accordance with the standards, provided by law, 
or regulations for Regular Army personnel. 


In decision of this office dated November 23, 1944, 24 Comp. Gen. 
407, it was held as follows (quoting the syllabus) : 


The limitation of $3,000 per annum, and exceptions thereto, prescribed by 
section 212 of the act of June 30, 1932, as amended, on the combined rate of 
retired pay and civilian compensation that may be paid.to a person who receives 
retired pay for or on account of services as a commissioned officer in any of 
the services mentioned in Title 37, U. S. Code, are applicable to any retired 
officer receiving such retired pay, without regard to the particular statute pur- 
suant to which the officer served on active duty or was retired from active 
service, including officers of the Army of the United States receiving retirement 
pay pursuant to section 5 of the act of April 3, 1989. 
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In the decision of this office referred to in your letter above, 26 
Comp. Gen. 271, it was held (quoting the fourth paragraph of the 
syllabus) : 


Enlisted men or retired enlisted men of the Navy who, pursuant to sections 8 
(a) or 8 (b), or section 10, as amended, of the act of July 24, 1941, become 
entitled to retired pay computed on the pay of their temporary active-duty com- 
missioned rank may not waive computation on such basis and elect to receive 
retired pay based on enlisted ratings, so as to render themselves exempt from the 
limitation of section 212 of the act of June 30, 1932, as amended, on the combined 
rate of civilian compensation and retired pay “for or on account of” commissioned 
service which may be received. Statements to the contrary in prior decisions no 
Jonger will be followed. 


The basis for such holding is set forth in the said decision as follows 
(quoting from pages 277 and 278) : 


The only right of election provided by section 212 of the Economy Act, as 
amended, supra, is that permitted “when the retired pay amounts to or exceeds the 
rate of $3,000 per annum” and, under such circumstances, the right is limited to 
an election between the pay of the civilian office or position and the retired pay. 
Hence, it is not understood upon what basis the individuals embraced under 
questions (b) and (c) may be considered as having a right of election under the 
said section 212 with respect to the particular basis upon which their retired pay 
shall be computed for the purposes of that section. 

The provisions of sections 8 (a) and (b) and section 10 of the act of July 24, 
1941, as amended by Public Law 305, govern the retired pay of the individuals 
referred to in questions (c) and (b), respectively. Neither of the above sections 
confers any right of election upon the individuals covered thereby to have their 
retired pay computed in any other manner than that provided in such sections. 
Consequently, the retired pay of such individuals must be computed for all pur- 
poses on the bases therein prescribed. Stated in other words, individuals cov- 
ered by such sections may not waive the increased retired pay provided by these 
sections in order to receive the retired pay of a lesser amount which they formerly 
received—as in the case of enlisted men initially retired as enlisted men—nor 
may they elect to receive in lieu of their statutory retired pay a “constructive” 
retired pay based upon their former enlisted grade but which pay they never 
had received, as would be the case of individuals on active duty who were given 
temporary promotions as commissioned officers and who Were retired subsequent 
to the enactment of Public Law 305 and who now are in receipt of retired pay 
pursuant to section 10 (b) (2) of the 1941 statute as amended by Public Law 
305. . In this connection, it may be stated that the saving provisions contained 
in section 7 of the said act of July 24, 1941, 55 Stat. 604, are not considered as in 
anywise affecting the retired pay to which such individuals are entitled. 


The provisions of Public Law 305, 60 Stat. 28, considered in the 
above-quoted decision, changed the basis for computing the regular 
(naval) retired pay of the classes of personnel specified therein but 
such superseding provisions had the effect of substituting that statu- 
tory right to regular (naval) retired pay computed on a specified 
basis for the statutory right to have such pay computed on a different 
(preexisting) basis and did not have the effect of creating dual rights 
in any person, for retired pay purposes, whereas, it appears, for reasons 
set forth below, that, under the statutory provisions and the prin- 
ciples applicable to the question you present, the veteran there in- 
volved did acquire dual rights (i. e., a right to regular military 
retired pay as an enlisted man and a concurrent right to a certain 
amount of officers’ disability retirement pay in the nature of pension) 
subject to limitations as indicated hereinafter. 
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There has not been shown the date of approval of the findings and 
recommendations of the retiring board which determined that the 
veteran had contracted permanent disability in line of duty while on 
active duty as an officer but it is indicated that the War Department’s 
certification to the Veterans’ Administration, based upon such find- 
ings and recommendations, was made on December 28, 1945, and it is 
assumed that such approval was given after September 22, 1945, the 
date when, it appears, the veteran last served as a civilian employee. 
Mention of such matter is made in view of the rule that, generally, 
the effective date of the retirement of a Regular Army officer is gov- 
erned by the date when the President approves his retirement, and by 
the uniform retirement date act of April 23, 1930, 46 Stat. 253, and 
may not be a date prior to the date of such approval. 25 Comp. 
Gen. 663. 

That such rule has not been applied in cases where temporary ofli- 
cers of the Army of the United States have been awarded disability 
“retirement pay” in accordance with the provisions of the above-quoted 
section 5 of the act of April 3, 1939, as amended, and Executive orders, 
is indicated by the action of ‘both the War Department and the Vet- 
erans’ Administration in the case of the veteran here involved. More- 
over, it is understood that it has been the general practice of the War 
Department, in making determinations of the eligibility of officers for 
disability retirement pay under the said section 5, to certify, as the 
effective date of eligibility for such retirement pay, the day imme- 
diately following the last day of the period of active duty during 
which the disability was suffered, and, apparently, the Veterans’ Ad- 
ministration, in the performance of its functions under the Executive 
orders quoted above, has made awards in agreement with the terms 
of certifications issued in accordance with such practice. The legality 
of such practice has not been questioned by this office. In that connec- 
tion, see decision of October 19, 1943, to the Secretary of War, 23 
Comp. Gen. 284, wherein it was stated (quoting from page 286) : 

* * * Retired pay, together with any longevity increase therein, is paid to 
retired officerS of the Regular Army as current compensation or pay for their 
continued service as officers after retirement and only while they remain in the 
service (United States v. Tyler, 105 U. S. 244), whereas the “retirement pay” 
authorized by seetion 5 of the said act of April 3, 1939, for officers of the Army 
of the United States, other than officers of the Regular Army, who suffer dis- 
ability while employed in the active military service of the Federal Government, 
is not conditioned on their remaining in the service but is more in the nature of 
a pension predicated on the disability, without regard to whether they remain 
in the service and without relation to any such subsequent service. Compare 
decision of August 16, 1943, 5 —-35046, 23 Comp. Gen. 102. See, also, decision of 
July 21, 1989, B-4482. * * 

In decision of this office to you, dated May 23, 1946, 25 Comp. Gen. 
802, it was held as follows (quoting the first paragraph of the 
syllabus) : 


« 
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Payments of retirement pay made by the Veterans’ Administration pursuant 
to section 5 of the act of April 3, 1939, as amended, to an officer of the Army 
of the United States in accordance with a determination by the Secretary of 
War under Executive Order No. 8099, as amended, that the officer’s disability 
was incurred in line of duty while on active duty, need not be refunded where the 
Secretary of War redetermined, on the basis of additional evidence, that the 
disability was not incurred in line of duty while on active duty. 

In that decision it was stated that there would appear to be for applica- 
tion, by analogy to such cases, the principle of the rule stated in 3 
Comp. Gen. 41, 43, as follows: 

Particular attention is directed to the generally accepted and established prin- 
ciple that correction of an award can not be so made retroactively as to disturb 
vested rights under a ruling or award made by competent authority, especially 
upon a change of judgment or opinion as to the degree or permanence of the 
condition of disability. Any change in the award upon review ending or diminish- 
ing the compensation previously awarded is effective only from the date of the 
change, past payments not to be disturbed, but changes in awards increasing 
compensation, or allowing compensation previously refused, reduced, or discon- 
tinued may be retroactive to the date such degree of disability began but not 
earlier than date of discharge or resignation of the beneficiary from the military 
or naval service. 2 Comp. Gen. 462. 

Such rule, relating primarily to pensions and relating by 
analogy to “retirement pay” in the nature of pension, may not be 
invoked as authority for giving retroactive effect to any change 
in,an enlisted man’s status as a retired member of the Regular 
Army who remains a member of the military service after such 
retirement (United States v. Tyler, 105 U. S. 244; 1 Comp. Gen. 
700, 702; 22 id. 664, 671). The veteran here involved apparently 
was retired as a Regular Army enlisted man, acquired a status as 
such, remains a member of the military service while holding such 
status, and became vested of a statutory right to the retired pay 
accruing by reason of such status which could not be divested retro- 
actively. However, by analogy, his case seems to fall within the 
ambit of the principles which have governed in cases involving 
persons who were enlisted men on the retired list of the Regular 
Army and who remained such after they were placed on the emer- 
gency officers’ retired list created by the act of May 24, 1928, 45 
Stat. 735, and under such principles it seems that, while his status 
as a retired enlisted man, and the rights incident to that status, 
could not be changed retroactively by the War Department’s deter- 
mination of his eligibility for officers’ disability retirement pay, 
such determination did have the effect of retroactively entitling 
him to officers’ disability retirement pay subject to the limitation 
that the amount accruing to him as officers’ disability retirement 
pay could not in any event exceed the difference between his retired 
pay as an enlisted man and the total amount of officers’ retirement 
pay which legally could be paid to him if he had no other Federal 
pay rights. See 9 Comp. Gen. 399, wherein, following the prin- 
ciples of the decisions of the Court of Appeals of the District of 
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Columbia in Hines v. United States, ew rel. Cavanagh, 39 F. 2d 
517, and Hines v. United States, ew rel. Easton, 39 F. 2d 519, it 
was stated (quoting from page 404) : 

* * * Tf, however, any such officers [former emergency officers placed 
on the retired list created by the act of May 24, 1928] in fact appear as 
officers, warrant officers, or enlisted men of the Regular Army, Navy, or 
Marine Corps, either on the active or retired list, or are receiving retainer 
pay as transferred members of the Fleet Naval Reserve or the Fleet Marine 
Corps Reserve, the payments made by the disbursing clerk of the United 
States Veterans’ Bureau may not exceed the difference between the retired 
pay accruing to the former emergency officer under the act of 1928, and 
the amount claimed for Army, Navy, or Marine Corps active, retired, or 
retainer pay. 

See, also, Pate v. United States, 78 C. Cls. 395. 

Consideration has been given to the provisions of section 15 of 
the act of July 13, 1943, 57 Stat. 559, which amended paragraph 
XIII of Veterans Regulation Numbered 10 to read as follows: 

Not more than one award of pension, compensation, or emergency officers’ 
or regular retirement pay, shall be made concurrently to any person based 
on his own service. The receipt of pension or compensation by a widow, 
child, or parent on account of the death of any person, or receipt by any 
person of pension or compensation on account of his own service, shall not 
bar the payment of pension or compensation on account of the death or 
disability of any other person. This paragraph is hereby made applicable 
to all laws administered by the Veterans’ Administration. Section 4715 
of the Revised Statutes (U. 8S. C., title 38, sec. 25) and any other laws in 
conflict herewith are hereby repealed or modified accordingly. 

Pension, compensation, or retirement pay on account of his own service 
shall not be paid while the person is in receipt of active service pay. 

The third proviso of paragraph 2 of section 1 of the Act of March 3, 1891 
(U. S. C., title 38, sec. 26); the last proviso of paragraph 2 of section 3 
of the Act of January 28, 1915 (U. S. C., title 38, see. 27), and any other 
provision of law or veterans regulation contrary hereto is hereby repealed 
or moditied accordingly. 

It will be noted that this section prohibits the making of more than 
one award—a word not normally used in connection with regular mili- 
tary or naval retired pay—and that it refers to “pension, compensa- 
tion, or emergency officers’ or regular retirement pay,” making no 
mention of “retired pay”—the term generally and consistently used 
to describe the military or naval retired pay of an officer or enlisted 
man on the retired list of the Regular Army or the Regular Navy. 
It will be noted, also, that the section, by its terms, is applicable to 
“all laws administered by the Veterans’ Administration” but that it 
makes no mention of any laws administered by other departments such 
as the law under which the veteran here involved was transferred to 
the retired list of the Regular Army. Moreover, the section specifically 
prohibits the payment of pension, compensation or retirement pay on 
account of his own service to one who is in receipt of active service pay, 
and, in this connection, it still makes no mention of “retired pay.” 
When these matters are considered and the said section 15 is examined 
together with the provisions of the act of May 27, 1944, 58 Stat. 230, 


88 U. S. C., Supp. V, 26c—authorizing a retired member of the 
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regular military or naval establishment to waive so much of his mili- 
tary or naval retired pay and allowances as is equal in amount to any 
pension or compensation to which he may be entitled under the laws 
administered by the Veterans’ Administration—the conclusion seems to 
be required that the said section 15 does not necessitate or justify a 
departure from the principle of the rule based on the court decisions 
cited above. 

Thus it appears that the veteran here involved legally was entitled 
to receive the payments he did receive as pay of a retired enlisted 
man of the Army. Clearly, such retired pay was not paid “for or 
on account of services as a commissioned officer” within the meaning 
of section 212 of the act of June 30, 1932, as amended, swpra, and, hence, 
the said section has no application to it. However, an additional 
amount, representing the difference between such retired pay and the 
total amount that could accrue to him for a like period as officers’ 
disability retirement pay if he were receiving no other Federal pay 
or compensation, accrued to him “for or on account of services as a 
commissioned officer” subject to the conditions and limitations of the 
said section. Therefore, in adjusting his debits and credits in accord- 
ance with the provisions of section 212, as amended, such difference, 
only, should be considered as “retired pay from the United States for 
or on account of services as a commissioned officer.” 

The question presented is answered accordingly. 


(B-64245) 


CERTIFYING OFFICERS—LIABILITY—OVERPAYMENTS RESULTING 
FROM ERRONEOUS COMPUTATIONS 


Under section 2 of the act of December 29, 1941, authorizing the relief of a 
certifying officer of liability whenever the Comptroller General finds that 
the officer could not have ascertained the actual facts by reasonable diligence 
and inquiry and that the United States has received value for the payment, 
a certifying officer, being specifically responsible by statute for the correctness 
of computations, may not be relieved of liability for an overpayment resulting 
from an erroneous computation of a voucher certified by him on the basis 
that it had been administratively determined that the overpayment occurred 
without fault or negligence on the part of the officer. 


Comptroller General Warren to S. W. Reed, War Shipping Administration, 
March $31, 1947: 

Reference is made to replies of September 30, 1946, and January 14, 
1947, made in your behalf to audit exceptions of this office dated No- 
vember 6, 1945, and December 16, 1946, withholding credit in your ac- 
counts for $5.63, representing an overpayment to Corey A. Morrell 
on pay roll voucher No. 1-8886, July 1948 accounts of G. F. Allen, 
symbol No. 207-965, which replies are viewed as constituting requests 
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for relief from liability under the act of December 29, 1941, 55 Stat. 
875. 

It appears that the overpayment in question resulted from an er- 
roneous computation of wages to the said Corey A. Morrell for the 
pay period July 10 to 16, 1943, as follows: 


Regular pay: 40 hrs. @ $1.00 
Overtime pay: 15 hrs. @ $1.50 


Total paid 
The correct computations should have been: 


Regular pay: 40 hrs. @ $1.00 
Overtime pay : 15 hrs. @ $1.50 


Correct total pay 
Less tax 


In the reply of September 30, 1946, it is stated that “it has been ad- 
ministratively determined that the overpayment occurred without 
fault or negligence on the part of the certifying officer.” Section 2 of 
the act of December 29, 1941, 55 Stat. 875, under which relief ap- 
pears to be sought, provides, in material part, as follows: 


* * * Provided, That the Comptroller General may, in his discretion, re- 
lieve such certifying officer or employee of liability for any payment otherwise 
proper whenever he finds (1) that the certification was based on official records 
and that such certifying officer or employee did not know, and by reasonable dili- 
gence and inquiry could not have ascertained, the actual facts, or (2) that the 
obligation was incurred in good faith, that the payment was not contrary to any 
statutory provision specifically prohibiting payments of the character involved, 
and that the United States has received value for such payment * * 

Inasmuch as the computations in question clearly are erroneous and 
in view of the specific provisions of law that certifying officers are 
deemed responsible for the correctness of the computation of a voucher 
certified by them for payment (see 56 Stat. 244), a mere statement 
that the resulting overpayments were administratively determined to 
have occurred without fault or negligence on the part of the certifying 
officer has no foundation in fact. Accordingly, since the error doubt- 
less could have been discovered by the exercise of reasonable diligence 
and inquiry, and since clearly the United States did not receive value 
for the amount involved, the matter properly is not one for the grant- 
ing of relief to the certifying officer under the provisions of the act 
of December 29, 1941, swpra. 

In view of the foregoing, the charge against you in the amount of 
$5.63 must be continued until collection of said sum shall have been 
effected. Prompt action in that connection is requested. 
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(B-64490) 





COMPENSATION—DOUBLE—CONCURRENT RETIRED AND CIVILIAN 
SERVICE PAY—EMPLOYMENT UNDER PERSONAL SERVICE CON- 
TRACT 


A Navy officer who, upon retirement for disability but not in combat with the 
enemy with retired pay at a rate in excess of $3,000 per annum, is to be reg- 
ularly employed under a personal service contract to perform duties imposed 
by law upon the Navy Department subject to direct administrative control 
and supervision will be regarded as holding a civilian position within the 
meaning of the dual compensation provisions of section 212 of the act of 
June 30, 1982, as amended, so as to require that the officer elect to receive 
his retired pay or the compensation attached to the civilian position. 


Comptroller General Warren to the Secretary of the Navy, March 31, 1947: 


Reference is made to your letter of March 6, 1947, file JAG: II. 
WJG: mh, P16-3(18) /OR, as follows: 


There is forwarded herewith a letter from the Chief of Naval Research, dated 
February 18, 1947, with endorsements thereon, relative to the proposed employ- 
ment of Captain Robert D. Conrad, U. S. Navy, in the Office of Naval Research, 
Navy Department. 

You will observe from the enclosure that Captain Conrad anticipates early 
retirement for physical disability incurred in line of duty (not combat with the 
enemy of the United States) and that the Chief of Naval Research desires to offer 
Captain Conrad, upon his retirement, a personal services contract for employment 
in the Office of Naval Research. Captain Conrad’s retired pay will be in excess 
of $3,000 per annum. 

In connection with the above, your decision is requested as to whether Captain 
Conrad, if employed under a personal services contract in the Office of Naval 
Research, upon his retirement, will be required to elect whether he will receive 
his retired pay as a Captain, U. 8S. Navy, or his compensation under such personal 
services contract while employed thereunder. 

Your early decision of the question herein presented is requested. 


It is presumed the contemplated employment is for full time services 
and is to be made under the authority of section 115 of the Naval 
Appropriation Act for the fiscal year 1947, approved July 8, 1946, 60 
Stat. 498, as follows: 


Seo. 115. Whenever, during the fiscal year ending June 30, 1947, the Secretary 
should deem it to be advantageous to the national defense, and if in his opinion 
the existing facilities of the Navy Department are inadequate, he is hereby 
authorized to employ at the seat of government and elsewhere, by contract or 
otherwise, without reference to section 3709, Revised Statutes, civil-service or 
classification laws, or section 5 of the Act of April 6, 1914 (38 Stat. 335), and at 
such rates of compensation (not to exceed $40 per day, and travel expenses, 
including actual transportation and per diem in lieu of subsistence while traveling 
from their homes or places of business to official duty station and return as may be 
authorized in travel orders or letters of appointment for individuals) as he may 
determine, the services of architects, engineers, and other technical and pro- 
fessional personnel as may be necessary. 


Since it is stated that Captain Conrad is to be retired “for physical 
disability incurred in line of duty (not combat with the enemy of the 
United States)” he would be excepted from the purview of the act of 
July 31, 1894, as amended, 5 U. S, Code 62, 
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Section 212 of the act of June 30, 1932, 47 Stat. 406, as amended by 
section 3 of the act of July 15, 1940, 54 Stat. 761 (5 U. S. C. 59a), 
provides as follows: 


(a) After the date of the enactment of this Act, no person holding a civilian 
office or position, appointive or elective, under the United States Government or 
the municipal government of the District of Columbia or under any corporation, 
the majority of the stock of which is owned by the United States, shall be entitled, 
during the period of such incumbency, to retired pay from the United States for 
or on account of services as a commissioned officer in any of the services men- 
tioned in the Pay Adjustment Act of 1922 [U. S. C., title 37], at a rate in excess 
of an amount which when combined with the annual rate of compensation from 
such civilian office or position, makes the total rate from both sources more than 
$3,000; and when the retired pay amounts to or exceeds the rate of $3,000 per 
annum such person shall be entitled to the pay of the civilian office or position or 
the retired pay, whichever he may elect. As used in this section, the term “retired 
pay” shall be construed to include credits for all service that lawfully may enter 
into the computation thereof. 

(b) This section shall not apply to any person whose retired pay, plus civilian 
pay, amounts to less than $3,000: Provided, That this section shall not apply to 
regular or emergency commissioned officers retired for disability incurred in 
combat with an enemy of the United States or for disabilities resulting from an 
explosion of an instrumentality of war in line of duty during an enlistment or 
employment as provided in Veterans Regulation Numbered 1 (a), part I, 
paragraph I. 


Persons employed by contract to perform duties imposed by law 
upon an agency and who are subject to the direct control and super- 
vision of administrative officials are employees holding positions under 
the United States Government. 23 Comp. Gen. 398, 608; 24 zd. 414. 
That is to say, a naval officer retired for disability incident to the serv- 
ice but not in combat with the enemy, who is employed under a contract 
to perform purely personal services, is subject to the provisions of 
section 212 of the act of June 30, 1932, supra, to the same extent as 
retired officers appointed to positions under civil service laws and 
regulations. 

Accordingly, if this officer, upon his retirement as an officer of the 
United States Navy, with retired pay at a rate in excess of $3,000 per 
annum, is employed regularly under a peisonal service contract, he 
will be required to elect to receive his retired pay or the compensation 
attached to the civilian position. Compare decision of January 17, 
1947, B-62616, 26 Comp. Gen. 501, to the Administrator of Veterans’ 
Affairs. 


(B-64739) 
SALES—SURPLUS PROPERTY—EXPENSES PAYABLE FROM PROCEEDS 


Costs incident to the “demilitarization and processing for sale’ of surplus 
ammunition, combat vehicles, toxic munitions, etc., may not be regarded 
as expenses directly pertaining to sales of such materials within the 
meaning of the act of June 8, 1896, so as to authorize the use of the gross 
proceeds of the sales to cover such costs by way of reimbursement or 
otherwise. 
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Comptroller General Warren to the Secretary of War, March 31, 1947: 


I have a letter of March 20, 1947, from the Under Secretary of War, 
as follows: 


The War Department is presently confronted by two vital problems. The 
first is the necessity for obtaining full value, in the discharge of its military 
obligations, from every dollar made available by the Congress. The second is 
the necessity for making available large quantities of supplies containing metals 
in volume, which are urgently required by the civil economy, and which must 
be rendered innocuous through demilitarization by the War Department prior 
to disposal. Budget limitations have forced the War Department to resolve 
the second problem (demilitarization) in favor of the first (National security). 
Accordingly, funds for the demilitarization of the bulk of the work load have 
not been requested or provided for in budget estimates after FY 1947. 

Failure to liquidate ammunition, combat vehicles, toxic munitions, and other 
items which must be disposed of by the War Department has the following 
deleterious effects : 

Loss of revenue through inability to take advantage of an extremely favorable 
market or to liquidate prior to deterioration. Loss to the civil economy of a 
large volume of urgently needed scarce metals, alloys and other products. Con- 
tinued use of storage space needed for military use or which could be sold or 
the leases for which could be terminated. 

In order that the Government will continue to gain maximum dollar returns, 
that searce materials will continue to flow to the civil market, and that the War 
Department can discharge its obligations in the best interests of all concerned, 
it is intended to issue instructions to authorize that costs incident to demilitari- 
zation and processing for sale be deducted by disbursing officers from proceeds 
of sale and credited to the appropriations against which the original outlays 
were incurred. It is considered that this action is authorized under the provi- 
sions of the act of June 8, 1896, 29 Statute, 268, which provides: 

“that from the proceeds of sales of old material, condemned stores, supplies, 
or other public property of any kind, before being deposited into the Treasury, 
either as miscellaneous receipts on account of ‘proceeds of Government property’ 
or to the credit of the appropriations to which such proceeds are by law authorized 
to be made, there may be paid the expenses of such sales, as approved by the 
accounting officers of the Treasury, so as to require only the net proceeds of 
such sales to be deposited into the Treasury, either as miscellaneous receipts or 
to the credit of such appropriations, as the case may be.” 

Your decision is requested as to whether your office would be required to 
object to the expenditures from the proceeds of sales for the purposes indicated 


above, it being understood that the net proceeds of sale will be deposited into 
miscellaneous receipts. 


It is important to observe that the amounts properly deductible from 
the proceeds of sales of public property under the act of June 8, 1896, 
29 Stat. 268, quoted in your letter, are those which represent “expenses 
of such sales.” Pursuant to the said provision of law, the then Comp- 
troller of the Treasury, under date of January 9, 1897, issued regula- 
tions and instructions prescribing a form for the rendering of accounts 
for sales of old materials, etc., and it was stated therein—3 Comp. Dec. 
746—that “The expenses of sale payable from the gross proceeds are 
such as pertain directly to the sale in question, such as auctioneer’s 
fees, cartage to place of sale, cost of inspection if an inspector be hired 
for that purpose, etc.” (Italics supplied.) 

The items of expense which properly are chargeable to the proceeds 
of sales as expenses connected therewith have been the subject of nu- 
merous decisions of the aecounting officers of the Government. See 18 
Comp. Dec. 5; 20 id. 20 (holding that the proceeds of sales of waste 
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paper could not be used to purchase machinery or appliances for the 
handling and preparation thereof for sale) ; 1 Comp. Gen. 185 (holding 
that such expenses as are chargeable to the proceeds of sales must be 
absolutely confined to the work of the sales and must not include any 
expenses incident to any other work). See, also, 25 Comp. Dec. 706; 
5 Comp. Gen. 680; 6 id. 348 ; 15 id. 886; and 16 id. 876. 

Since the costs incurred in “demilitarization and processing for sale” 
clearly are not expenses directly pertaining to sales within the meaning 
of the 1896 statute, the use of the proceeds of sales to cover such costs— 
by way of reimbursement or otherwise—is not authorized. Of course, 
expenses incurred in the general conduct of the sales and directly con- 


nected therewith may be considered properly chargeable to the gross 
proceeds. 


(B-62833) 


SIX MONTHS’ DEATH GRATUITY PAY—DEATH OF DESIGNATED BENE- 
FICIARY PRIOR TO PAYMENT—RIGHT OF STEPFATHER TO PAY- 
MENT 


The term “parent” used in the act of December 17, 1919, as amended, to designate 
a class of persons whom the Secretary of War may determine to have been 
dependent for purposes of payment of the six months’ death gratuity in 
the event of the death of the designated beneficiary prior to payment 
thereof, has reference only to the natural father or mother of the decedent, 
and, therefore, a stepfather standing in loco parentis to a deceased Army 
enlisted man may not be regarded as a “parent” entitled to such gratuity 
where the death of the only designated beneficiary (mother) occurred 
prior to the decedent’s death. 


Assistant Comptroller General Yates to Lt. Col. S. H. Smith, U. S. Army, April 
1, 1947: 

There was received by first indorsement of the Chief of Finance 
dated December 27, 1946, your letter of December 12, 1946, requesting 
decision as to whether payment is authorized on a voucher, trans- 
mitted therewith, in favor of George William Green, 627 Warren 
Street, Brooklyn, N. Y., for the 6 months’ death gratuity in the 
case of John E. Wohlmacher, private, first class, Army serial No. 
6,980,164, whose status as a prisoner of war was terminated on July 
23, 1945, the date on which evidence considered sufficient to establish 
the fact of death on December 15, 1944, was received by the Secretary 
of War. 

The record indicates that the enlisted man was not survived by 
a widow, child, father, or mother; that the mother, the only desig- 
nated beneficiary to receive the 6 months’ death gratuity, died 
May 24, 1943; and it is represented that the claimant who married 
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the mother in 1924, stood in loco parentis to the enlisted man con- 
tinuously from the date of such marriage to the time the enlisted 
man entered the military service. 

The claim is asserted on the basis that the claimant was “Stepfather 
who stood in loco parentis.” In a brief prepared by Sidney Eisen 
as attorney for claimant which was forwarded in support of the 
voucher, it is urged that the claimant is entitled to receive the 6 months’ 
death gratuity since he “is a ‘father’ within the meaning of the statute 
(title 10, ch. 25, sec. 903 of the U. S. Code)” and also, because he “is a 
legal representative of the designated deceased beneficiary.” 

The act of December 17, 1919, 41 Stat. 367, as amended (42 Stat. 
1385 ; 55 Stat. 796), 10 U. S. C. 903, provides, in part, as follows: 

Hereafter, immediately upon official notification of the death from wounds or 
disease, not the result of his own misconduct, of any officer or enlisted man on 
the active list of the Regular Army or on the retired list when on active duty, the 
Chief of Finance of the Army shall cause to be paid to the widow, and if there 
be no widow to the child or children, and if there be no widow or child to any 
other dependent relative of such officer or enlisted man previously designated 
by him, an amount equal to six months’ pay at the rate received by such officer 
or enlisted man at the date of his death. The Secretary of War shall establish 
regulations requiring each officer and enlisted man having no wife or child to 
designate the proper dependent relative to whom this amount shall be paid in 
case of his death. * * * 

The said act was further amended by the act of December 17, 1948, 
57 Stat. 599, 600, by adding the following provisions: 

* * * And provided further, That in the event of the death of any beneficiary 
before payment to and collection by such beneficiary of the amount authorized 
herein, such gratuity shall be paid to the next living beneficiary in the order of 
succession above stated: And provided further, That if there be no widow, child, 
or previously designated dependent relative, the Secretary of War shall cause 
the amount herein provided to be paid to any grandchild, parent, brother or sister, 
or grandparent shown to have been dependent upon such officer or enlisted man 
prior to his death, and the determination of such fact by the Secretary of War 
shall be final and conclusive upon the accounting officers of the Government: 


And provided further, That the last foregoing proviso shall be effective as of 
August 27, 1940. 


Sc. 2. Nothing herein shall be construed to invalidate or in any manner affect 
any payments made prior to the date of the approval of this Act, but no gratuity 
payment shall hereafter be made to the representative of the estate of a bene- 
ficiary who died prior to such approval. 

The statute provides for payment of the gratuity to the next living 
beneficiary in the order of succession fixed therein and prohibits pay- 
ment to the representative of the estate of a deceased beneficiary. 
Hence, while evidence has not been furnished to establish that the 
claimant is in fact the legal representative of the estate of Mrs. Anna 
Green, deceased, the establishment of the allegation that such is the 
case would not create any right in the claimant to the death gratuity. 
In this connection it may be pointed out that the opinion in the case of 
S. A. Campbell, Administrator, etc. v. The United States, 80 C. Cls. 
836 (1935), and the decision of this effice reported in 22 Comp. Gen. 
736 (February 2, 1943), cited by the attorney for the claimant, pre- 
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ceded the act of December 17, 1943, swpra, and are no longer con- 
trolling by reason of the provisions of that act. 

This office has held that the term “dependent relative” as used in 
designating the persons whom an officer or enlisted man may designate 
as beneficiary, includes a stepmother. See 5 Comp. Gen. 948; 24 éd. 
$20; 25 id. 725. Also, see 19 Comp. Dec. 651. However, in those cases 
where the deceased officer or enlisted man is not survived by a widow 
or child, or by a dependent relative previously designated by him who 
is capable of taking, the statute, as amended, specifically limits the 
classes of persons whom the Secretary of War may determine to have 
been dependent for the purpose of paying the gratuity. 

The fact that the Congress by the act of December 17, 1943, supra, 
enumerated specifically the classes of persons whom the Secretary 
of War might consider in making a determination of dependency 
and effecting payment of the gratuity, and that the classes of persons 
were different and less extensive than those from which an officer 
or enlisted man was permitted to designate a beneficiary, appears 
to be a clear indication by the Congress of an intention to limit the 
relatives whom the Secretary of War could determine to be dependent 
for the purpose of paying the gratuity authorized by the statute. 
Thus, while the term “dependent relative” as used in the statute may 
include a stepmother, the term “parent” used in designating one of the 
class of persons whom the Secretary of War may determine to be 
dependent, is regarded as referring only to the natural father or 
mother. The conclusion that the Congress so intended to use the 
term “parent” is apparent when that term is considered in the light 
of the full context of the statute, as amended, and such conclusion is 
supported by a statement of the Chairman of the Committee on Naval 
Affairs, House of Representatives, during the hearings held on Feb- 
ruary 25, 1944, in connection with the act of March 29, 1944, 58 Stat. 
129, involving similar provisions relating to personnel of the Navy 
(Print No. 198, 78th Cong., p. 1362, covering hearings on 8. 1428). In 
a discussion relating to the application of the term “parent” the chair- 
man stated—“A stepmother is not a parent.” Also, it is significant to 
note that legislation proposed in the Seventy-ninth Congress, S. 363, 
would amend the designation of the classes of persons whom the heads 
of departments might determine to be dependents for the purpose of 
paying the gratuity to include persons standing in loco parentis to 
decedents, indicating that the term “parent” as used in the present 
statute does not include such persons. 

Accordingly, it is concluded that a stepfather is not a “parent” 
within the contemplation of the act of December 17, 1919, as amended, 
supra. Therefore, payment is not authorized to be made on the 
voucher, which is being retained in this office. 

7544964848 
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(B-59914) 


SUBSISTENCE—MEALS—FURNISHING TO EMPLOYEES AND IMMEDI- 
ATE FAMILIES; APPROPRIATION CHARGEABLE 


Under the authority contained in section 3 of the act of March 5, 1928, for the 
furnishing of subsistence to civilians employed in the field, meals may be 
furnished to employees and their immediate families where, due to the 
isolated location of a post of duty, meals cannot reasonably be obtained 
from commercial sources, provided the reasonable value of such meals be 
determined and deducted from the compensation which otherwise would 
be payable to the employee. 

Expenditures for meals furnished pursuant to the authority in section 3 of 
the act of March 5, 1928, to civilian employees of the Civil Aeronautics 
Administration and their immediate families at isolated air-navigation 
facilities may not be charged to appropriations made available for salaries, 
but are chargeable to the appropriation “Maintenance and operation of 
air navigation facilities,” included in the Department of Commerce Appro- 
priation Act, 1947, if it be administratively determined that such expendi- 


tures are necessary in the operation and maintenance of air-navigation 
facilities. 


Acting Comptroller General McFarland to the Secretary of Commerce, April 
2, 1947: 


Reference is made to your letter of March 24, 1947, as follows: 


In your decision B-59914 of August 27, 1946, to this Department, it was held 
that the Civil Aeronautics Administration is authorized to furnish meals to its 
employees in Alaska pursuant to Section 3 of the act of March 5, 1928 (5 U. 8. C. 
74a; 45 Stat. 193), which provides as follows: 

“The head of an executive department or independent establishment, where, 

in his judgment, conditions of employment require it, may continue to furnish 
civilians employed in the field service with quarters, heat, light, household equip- 
ment, subsistence, and laundry service; and appropriations for the fiscal year 
1929 and thereafter of the character heretofore used for such purposes are hereby 
made available therefore : Provided, That the reasonable value of such allowances 
shall be determined and considered as part of the compensation in fixing the 
salary rate of such civilians.” 
- Pursuant to your decision, regulations have been drafted to govern the various 
bureaus and offices of this Department with respect to the furnishing of meals 
to employees. A copy of the proposed regulations is attached for your informa- 
tion and review. 

In the drafting of these regulations, several questions were raised on which 
your opinion is respectfully requested before the regulations are promulgated 
as a Department Order. These questions follow: 

1. The above quoted statute provides that the facilities and services listed 
therein may be furnished to “civilians employed in the field service * * 
Provided, That the reasonable value of such allowances shall be determined aha 
considered a part of the compensation in fixing the salary rate of such civilians.” 

At a number of isolated locations where meals cannot reasonably be obtained 
from commercial sources, it will be necessary to furnish meals to members of 
the immediate families of the Department’s civilian employees if we are to 
maintain an adequate working force at such locations. This is particularly 
true at certain points in Alaska and on Palmyra Island where employees and 
their families are either occupying old barracks buildings without kitchen 
facilities or dwellings so overcrowded that kitchens have been converted to 
sleeping space. 

In view of these exceptional circumstances, we have interpreted the statute 
as being broad enough in intent to cover the furnishing of meals to the imme- 
diate families of civilian employees and have provided that the reasonable value 
of the meals furnished to employees and to members of their immediate families 
be determined and considered a part of the total compensation of such employees. 
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May the Department furnish meals to the members of the immediate families 
of its civilian employees? If so, may the Department consider the reasonable 
value of meals furnished to the members of an employee’s family as part of such 
employee’s total compensation? 

2. In accordance with the provision of the statute that “the reasonable value 
of such allowances shall be determined and considered as part of the compen- 
sation in fixing the salary rate of such civilians” the regulations provide that 
the determined value of the meals furnished shall be currently handled as pay- 
roll deduction with appropriate entries to be made on or in support of payrolls 
and earnings record cards. In this connection it will be noted that the factors 
prescribed in the proposed regulations for the determination of the reasonable 
value of the meals furnished are based upon language set forth in previous 
decisions of the Comptroller General which, in general, provide that the actual 
cost of the meals should not be considered the proper basis for administratively 
determining such value (5 Comp. Gen. 236; id. at 957; 16 id. at 236). 

While the Department of Commerce has the basic authority for furnishing 
meals to its employees, no specific provision was made for the expenditure of 
funds therefor. 

However, inasmuch as the determined value of such meals must be considered 
a part of the compensation of the employees, it is proposed to meet expenditures 
for furnishing meals from any appropriation made available for the payment 
of salaries for carrying on an operation. For example, the appropriation for the 
fiscal year 1947 for the Civil Aeronautics Administration provides as follows: 

“Maintenance and operation of air-navigation facilities (Executive Order 
9709) : For all necessary expenses of maintenance and operation of air-navigation 
facilities, by contract or otherwise, in foreign countries and in territories and 
possessions of the United States * * *” (p. 24, P. L. 490, 79th Cong.). 

It is proposed to meet the necessary expenditure for furnishing meals to Civil 
Aeronautics Administration employees at air-navigation facilities from the 
authorization of expenditure of funds for “maintenance and operation of air- 
navigation facilities.” 

May the Department properly use such funds for the purpose indicated? 

Inasmuch as this matter is urgent, your early consideration of the questions 
raised herein will be appreciated. The Department will also appreciate any com- 
ments that you may offer as to the adequacy and propriety of the other provisions 
of the proposed regulations. 


I do not find that any decision has been rendered as to whether 
under section 3 of the act of March 5, 1928, 45 Stat. 193, quoted in your 
letter, supra, subsistence may be provided the immediate family of a 
civilian employee and the reasonable value thereof considered a part 
of the compensation of such employee. However, the common prac- 
tice in certain agencies of providing quarters to a civilian employee 
which are used by the employee and his family has never been ques- 
tioned as not being authorized under the terms of that section where 
the approved total valuation of the quarters assigned to the employee 
and used by the employee and his family is deducted from the salary 
otherwise payable to the employee. See, for example, 22 Comp. Gen. 
136. Likewise this office would not be required to object to the fur- 
nishing of meals to employees and their immediate families where 
necessary provided the reasonable value of such meals be determined 
and deducted from the compensation which otherwise would be pay- 
able to the employee. This answers question 1. 

With respect to your second question, there is for noting that part 
of section 3 of the act of March 5, 1928, which states with reference 
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to the furnishing of quarters, heat, light, household equipment, sub- 
sistence, and laundry service that “appropriations for the fiscal year 
1929 and thereafter of the character heretofore used for such purposes 
are hereby made available therefor.” In that connection it was stated 
in decision of June 3, 1929, 8 Comp. Gen. 628, at page 630: 

* * * ‘The portion of the compensation paid in cash is charged to the salary 
appropriation, and the determined value of the allowances, including any item 
of upkeep, maintenance, etc., is chargeable to appropriations expressly provided 
for that purpose. For instance, in decision of September 15, 1927, A—19824, ad- 
dressed to the Director of the Veterans’ Bureau, it was stated: 

“With respect to employees who are paid compensation partly by receiving 
allowances in kind, only the cash part of the compensation is chargeable to the 
salary appropriation, the net value of the allowances furnished in kind having 
already been charged to the proper appropriation available for producing same, 
in this case ‘Medical and hospital service.’ This is the correct procedure regard- 
less of whether the appointment or contract of employment does or does not spe- 
cifically provide that the allowances are to be furnished in kind. If this pro- 
cedure had been understood and followed in this instance there would now be no 
necessity for an adjustment of appropriations.” 

It is clear from those portions of the act and the decision just quoted 
that expenditures for furnishing meals may not be met from appro- 
priations available for the payment of salaries for carrying on an 
operation but are for meeting from appropriations otherwise avail- 
able for such expenditures. Also, see 10 Comp. Gen. 258, 260. The 
appropriation, “Maintenance and operation of air navigation facili- 
ties,” included in the Department of State, Justice, Commerce, and 
the Judiciary Appropriation Act, 1947, approved July 5, 1946, 60 
Stat. 467, is not limited to personal services but provides for “all 
necessary expenses of maintenance and operation of air navigation 
facilities, etc.” If it should be determined administratively that 
expenditures for furnishing meals to employees and their immediate 
families are necessary in the operation and maintenance of air naviga- 
tion facilities in accordance with that appropriation this office would 
not be required to object to the use of the appropriation for such 
expenditures provided, of course, that the reasonable value of the 
meals furnished is considered as part of the compensation of the 
employee. Question 2 is answered accordingly. 

Since you have stated that the matter is urgent and have requested 
an early reply on the questions specifically presented, only a cursory 
examination has been made of the proposed regulations. While it 
may be stated, generally, that those regulations appear to be in accord- 
ance with the applicable provisions of law and the decisions of this 
office, this is not to be understood as precluding this office from deter- 
mining the legality of any provision in said regulations should the 
same hereafter be involved in any matter properly before it for official 
action. 
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(B-64700) 


EXCHANGE OR SALE OF USED VEHICLES, ETC.—APPLICATION OF 
PROCEEDS TO PURCHASE PRICE 


Section 8 of the administrative expense statute of August 2, 1946, authorizing 
application of the proceeds of sale of used vehicles, etc., toward the purchase 
of new similar items, does not require that the old items be actually sold 
when the new are ordered, and, therefore, the proceeds of sale may be 
applied toward the purchase price even though the sale and purchase are 
not simultaneous, provided the transactions are so identified with each other 
as to permit a determination that the items are sufficiently similar to fall 
within the purview of the statute. 


Acting Comptroller General McFarland to the Secretary of the Treasury, April 
2, 1947: 


I have your letter dated March 18, 1947, as follows: 


By Circular Letter No. B-20, Revised, dated February 21, 1947, copy attached, 
the Bureau of Federal Supply of this Department has undertaken the purchase 
of all motor vehicles for the use of the executive departments and independent 
establishments of the Government. In this connection a question has arisen as 
to the procedure to be followed with respect to the disposition of the used and 
unserviceable equipment and the accounting for the proceeds therefrom. 

Section 8 of the Act of August 2, 1946, Public Law 600, 79th Congress, 2nd 
Session provides as follows: 

“In purchasing motor-propelled or animal-drawn vehicles or tractors, or road, 
agricultural, manufacturing, or laboratory equipment, or boats, or parts, acces- 
sories, tires, or equipment thereof, or any other article or item the exchange 
of which is authorized by law, the head of any department or his duly authorized 
representative may exchange or sell similar items and apply the exchange allow- 
ances or proceeds of sales in such cases in whole or in part payment therefor: 
Provided, That any transaction carried out under the authority of this section 
shall be evidenced in writing.” 

In submitting purchase requisitions to the Bureau of Federal Supply, the re- 
spective agencies also advise that they desire to dispose of the used cars set 
forth therein. The procedure followed by the Bureau heretofore when asking 
for bids on the new automobiles is also to request bidders to submit offers on the 
used automobiles either on the basis of a trade-in allowance or cash. However, 
under present conditions existing in the industry and due to the limited number 
of automobiles presently being manufactured, the issuance of advertisements in 
the usual manner serves no useful purpose since such manufacturers are not 
interested in acquiring used vehicles with a consequent allowance by way of trade 
in or cash. Accordingly, in order to meet the requirements of the using agencies, 
it has been necessary to negotiate contracts directly with such manufacturers 
for such vehicles as they are in a position to supply and without obligation on 
the part of such manufacturers to consider the used vehicles in such transactions. 
The Bureau of Federal Supply, by making consolidated purchases, has been able 
to obtain vehicles at a price much lower than the commercial prices and in most 
instances lower than would be available to the needing agency on a direct 
purchase. For example, in a recent purchase from the General Motors Corpora- 
tion of some 163 eight cylinder Pontiacs the price paid fully equipped was $1,203.67. 
The approximate commercial price for the same car not fully equipped is $1,800. 

The question concerning this office and on which your decision is requested 
is that relating to the application of the trade-in allowance or the cash sale price 
obtained for the old automobiles. As you know, at the present time the cash 
sale price for used automobiles exceeds the trade-in value. However, since 
practically all purchases of the new automobiles are made from the manufac- 
turers and the manufacturers are not interested in and will not make offers 
either on a trade-in or cash sale basis, it is necessary to dispose of them to dealers. 
Such being the case, the sale of the used automobiles, while connected with the 
purchase of the new automobiles, has not been and cannot be, because of existing 
delivery schedules for new automobiles, simultaneous with the purchase. As a 
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result, there is some question as to whether the amount received on tne casn 
sale may be used in part payment either by this office or the owning agency 
toward the purchase of the new automobiles. 

It would seem that, pursuant to the provisions of the Act of August 2, 1946, 
supra, the proceeds from the sale of used equipment may be applied to the 
purchase price of the new equipment only to the extent that there is a relation- 
ship between the sale and the purchase. However, such provision would not 
appear to require that the relationship be established as a result of simultaneous 
transactions. 

In many instances because delivery of the new automobiles cannot be made 
for a period of 90 days after execution of the purchase contract, the agency 
concerned is unwilling to surrender the used automobile until the new auto- 
mobile has been received. In view of the present market conditions with respect 
to used automobiles and in order to obtain the best prices for the Government, 
it would appear that the only procedure to follow would be to issue a separate 
advertisement for sale of the used automobiles either before or after purchase 
of the new automobile, it being understood of course that the advertisement will 
in all cases properly indicate that such sale is in connection with and related 


to the purchase of the new car under contract of a given date containing similar 
relating information. 


If this procedure is followed and the two transactions are thus related, it 
would appear that the statutory requirements would be complied with and the 
agencies would be authorized to apply the proceeds of such sales to the purchase 
price of the new automobiles. Your early decision in this matter will be 
appreciated. 

In the absence of statutory authority to do otherwise the value 
of the old equipment disposed of by exchange or sale in connection 
with the acquisition of new equipment is for deposit and covering into 
the Treasury as miscellaneous receipts in accordance with the require- 
ments of section 3618, Revised Statutes, the gross price of the new 
equipment to be charged to the appropriation. Prior to the enact- 
ment of Public Law 600, Seventy-ninth Congress, certain agencies 
were given statutory authority to exchange old equipment in whole 
or part payment for new. The effect of such authority was to elimi- 
nate the requirement for covering the exchange value of the old equip- 
ment into the Treasury as miscellaneous receipts so that only the net 
cash paid for the new equipment was chargeable to the appropria- 
tion. 18 Comp. Gen. 227. The purpose of section 8 of Public Law 
600, Seventy-ninth Congress, 60 Stat. 808, was to extend to all de- 
partments having authority to exchange equipment of the types de- 
scribed therein the authority to apply the exchange allowances or 
the proceeds of sales of such equipment toward the purchase price of 
new equipment. 

In construing the provisions of section 203 of the Independent Of- 
fices Appropriation Act of 1944, 57 Stat. 195, which were substantially 
the same as those contained in said section 8 of Public Law 600, it 
was held, 23 Comp. Gen. 931, that the equipment to be exchanged or 
sold and the equipment to be purchased must be of the same or sub- 
stantially the same general character; that is, only a truck might be 
exchanged for a truck, a boat for a boat, etc. Thus, it appears that 
it is mandatory, in the case of the sale of old equipment, that in order 
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for the proceeds of the sale to be applied to the purchase of new 
equipment, the sale and the purchase be identified with each other. 
Apparently this requirement was recognized in the preparation of 
Circular Letter B-20, Revised, Treasury Department, Bureau of 
Federal Supply, which provides in part, as follows: 

In those cases where an agency desires to trade-in or sell its motor-propelled 
vehicles in order to apply the exchange allowance or proceeds of sale on the pur- 
chase price of similar equipment, the Bureau of Federal Supply will, if requested 
to do so, arrange for such trade-in or sale. For this purpose, the agency must 
state in the purchase authority, which will be rendered in duplicate, a complete 
description of the vehicles to be exchanged or sold, including make, model, en- 
gine and chassis numbers, year of manufacture, mileage, condition, location 
and date when available for surrender. * * * 

However, there does not appear to be any requirement that the 
equipment to be sold must be actually sold or surrendered at the time 
the order for the new equipment is placed; and having consideration 
for the present state of the automobile market, it would seem that 
such a requirement might work a definite hardship on agencies sur- 
rendering old equipment. Accordingly, this office will not be required 
to object to the use of the proceeds of the sale of used equipment 
toward the purchase of new equipment even though the sale be at a 
time not simultaneous with the purchase of the new equipment, pro- 
vided the equipment sold is so identified with the equipment towards 
the purchase of which the proceeds of the sale are to be applied as to 
permit a determination that the old and the new equipment are suffi- 
ciently similar to fall within the provisions of the statute. 





(B-63474) 


OFFICERS AND EMPLOYEES STATIONED IN FOREIGN COUNTRIES— 
QUARTERS AND COST OF LIVING ALLOWANCES DURING TEMPO- 
RARY ABSENCE OF FAMILY 


The temporary absence of an employee’s family from his overseas post of duty 
occasioned by their return to the United States for medical treatment may 
not be regarded as having changed the employee’s “family status” for quar- 
ters allowance purposes within the meaning of Budget Circular No. A-8, 
Revised, so as to require that his quarters allowance be decreased on 
account of a change in family status, where the employee continued to main- 
tain and pay for his family’s quarters at his post of duty during such 
absence. 

An employee who, during his family’s temporary absence from his overseas post 
of duty, incurred no expenses for their “subsistence, services, commodities, 
and other living expenses” on account of which a cost of living allowance 
as for an employee “with family” was authorized pursuant to Budget Cir- 
cular No. A-8, Revised, is to be regarded as having had his family status 
changed by reason of such absence, so that his cost of living allowance 
should be predicated upon the basis that he was “without family” during 
the period of their absence. 
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Comptroller General Warren to W. H. Rohrman, Department of Agriculture, 
April 3, 1947: 


Reference is made to your letter of January 29, 1947, as follows: 


There have been submitted to me for certification the attached Standard Form 
1069 covering allowances for Living Quarters, Heat, Fuel, and Light, and Standard 
Form 1012 covering allowances for Cost of Living; both vouchers being sub- 
mitted by Mr. Edward C. Higbee, for the period July 14, 1946 to November 2, 
1946, in the amounts of $461.52 and $221.52, respectively. Allowances for Mr. 
Higbee were approved by The Secretary of Agriculture to be effective July 14, 
1946, and at the per annum rate of $1,500.00 for Quarters and $720.00 for Cost 
of Living. 

The question has arisen regarding the reimbursement of these allowances 
because of the fact that on September 2, 1946, Mr. Higbee’s family left his post 
of assignment, Guatemala City, Guatemala, to return to the United States for 
medical attention and to this date January 29, 1947, the family has not returned 
to his post of assignment. Bureau of the Budget Circular No. A-8, Revised, 
dated July 19, 1946, issued by the Bureau of the Budget to cover “Allowances 
payable to Federal officers and employees stationed in foreign countries” provides 
under Definitions, item d: 

“ ‘Family’ means the mother, father, children, stepchildren or sister of a mar- 
ried or unmarried employee living with the employee at the foreign post.” 
[Italics supplied.] 

The basis of quarters allowance is stated in the above cited circular of the 
Bureau of the Budget under Part A 4 as follows: “(d) family status (other 
than chiefs of mission in the State Department), as defined above.” ‘This cir- 
cular also provides for changes in allowances. Under Part A 9, “Method of 
computing allowances”; paragraph f states that allowances may be paid during 
certain absences by the employee. There is no mention, however, about allowances 
when the dependents are absent from the post. 

Since Mr. Higbee’s family left Guatemala September 2, 1946, and was absent 
from his post from that date through the last date of his claim on the attached 
Standard Form 1069, is he entitled to receive an allowance for this period as a 
man with dependents at the post? During the period of his family’s absence, 
Mr. Higbee states he continued to maintain and pay for the same quarters he 
had when his dependents were with him at the post. 

Under the regulations covering payment of Cost of Living allowances, as 
listed in the same Bureau of the Budget circular, we find that the basis of 
allowances is the same as for allowances for Quarters as far as family status 
is concerned. This Budget Bureau Circular provides the following method of 
computing allowances: “An employee with family shall receive a cost of living 
allowance while away from his post of duty in a travel status. An employee 
without family shall not receive the allowance for any portion of a trip of more 
than 24 hours’ duration.” 

Since Mr. Higbee’s family left Guatemala City September 2, 1946, is Mr. 
Higbee entitled to (a) a married man’s allowance from September 2, 1946, to 
November 2, 1946, as claimed on the attached voucher or (b) a single man’s 
allowance from September 8, 1946, to November 2, 1946, with deductions for the 
periods of absence of more than 24 hours? 


Part A, paragraph 9e, and part B, paragraph 15E, of Bureau of 
Budget Circular No. A-8, Revised, referred to in your letter, expressly 
provide that allowances for quarters and cost of living payable to 
employees stationed in foreign countries shall be increased or de- 
creased on account of “change in * * * family status” of the 
employee. Also, see part A, paragraph 8, of said circular, wherein it 
is stated that allowance for quarters “will not be revised during the 
fiscal year except for change in the marital or family status” of the 
employee. While said circular defines the word “family” as meaning 
certain named dependents of the employee “living with the employee 
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at the foreign post,” there appears nothing therein that indicates what 
constitutes “a change in family status.” 

It is stated that the employee’s family in this case had been living 
with him at his post of duty in Guatemala City, Guatemala, and on 
September 2, 1946, left Guatemala City to return to the United States 
for “medical attention,” suggesting that the employee expected his 
family merely to be temporarily absent from his post of assignment. 
So far as the employee’s quarters allowance is concerned, such tem- 
porary absence on the part of his family reasonably may not be re- 
garded as changing “the family status,” since he presumably would 
continue to maintain and pay for his family’s living quarters at his 
post of duty during period of such temporary absence. See, in that 
connection, the statement of the employee (attached to the voucher) 
to the effect that he maintained “living accommodations for my fam- 
ily at my post of duty at Guatemala City during the periods covered 
by the voucher. Accordingly, the voucher covering the employee’s 
quarters allowance for the period from September 2 to November 2, 
1946, properly may be certified for payment in its present form. 24 
Comp. Gen. 299. 

The referred-to Bureau of Budget circular defines the “cost of 
living allowance” as “an allowance to an employee to equalize the dif- 
ference between costs at the foreign post and Washington, D. C., of 
subsistence, services, commodities, and other living expenses, except 
quarters (including heat, fuel and light) .” 

Since the employee manifestly would have no expenses to pay for 
his family’s “subsistence, services, commodities, and other living ex- 
penses” at his foreign post of duty during his family’s absence there- 
from, the employee’s family status properly would be for regarding 
as having been changed by reason of such absence on the part of his 
family. Hence, the voucher covering the “with family” cost of living 
allowance may not be certified for payment in its present form, but 
as the employee would appear entitled to be paid a cost of living 
-allowance predicated upon the basis that he was “without family” liv- 
ing at his foreign post of duty during the period involved, certification 
action may be taken accordingly. ; 

The vouchers are returned herewith. 

In connection with the foregoing it is felt that where an employee’s 
family accompanies or later follows him to his foreign post of duty 
and subsequently returns to the United States, allegedly for a tem- 
porary period, it is the responsibility of the administrative officers to 
ascertain the full facts in each instance in order to determine whether 
in fact the family actually expects to rejoin the employee at his foreign 
post of duty. Moreover, it may be necessary in a particular case to 
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determine whether the family has been absent from the employee’s 
foreign post of duty for an unreasonable length of time beyond which 
quarters allowance would be payable only as for a single man without 
family. See 24 Comp. Gen. 299, particularly the paragraph beginning 
at foot of page 301. 






(B-64425) 


COMPENSATION—PERIODIC WITHIN-GRADE ADVANCEMENTS—MILI- 
TARY AND WAR-INDUSTRY SERVICE CREDITS 


Seasonal, “when-actually-employed,” or other part time employees who are 
otherwise within the purview of the within-grade salary-advancement pro- 
visions of section 402 of the Federal Employees Pay Act of 1945 are entitled 
from and after July 1, 1945—the effective date of said act—upon restora- 
tion to civilian positions after military duty, to count all of their military 
service toward within-grade advancement in the same manner as regular 
full time employees. Compare 20 Comp. Gen. 789, and 24 id. 448. 

Employees who are otherwise within the purview of the within-grade salary- 
advancement provisions of section 402 of the Federal Employees Pay Act 

of 1945 are entitled from and after July 1, 1945—the effective date of said 

act—upon restoration after war-industry service, to count all of their 
service in private industry under a war transfer as defined by the Civil 

Service Commission toward within-grade advancement. Compare 22 Comp. 

Gen. 969, and 23 id. 877. 


Comptroller General Warren to the Secretary of Agriculture, April 3, 1947: 
There has been considered your letter of March 4, 1947, as follows: 


Question has arisen as to whether we are authorized to give our seasonal, 
w. a. e. and other irregular employees credit for all active military, merchant 
marine or war transfer service toward within-grade pay increases. Prior to July 
1, 1945, we gave these employees credit for periods of active military or merchant 
marine service corresponding to the average periods (either actual or estimated 
on the basis of the experience of employees doing similar work) for which they 
were employed each year in their civilian positions. This was in accordance 
with your decisions of May 20, 1941, and December 11, 1944 (20 Comp. Gen. 
789 and 24 Comp. Gen. 448). No credit was allowed for war transfer service 
unless it was federal service, based on your decisions of April 14, 1943, and 
May 17, 1944 (22 Comp. Gen. 969, at page 974, and 23 Comp. Gen, 877). 

The foregoing decisions were based on the provisions of the Mead-Ramspeck 
Act of August 1, 1941, and the regulations which the President issued pursuant 
thereto in Executive Order 8882, dated September 3, 1941. The applicable provi- 
sions of Section 5 of that Executive Order read as follows: 

“Any employee of the Federal Government who in accordance with the provi- 
sions of the Selective Training and Service Act of 1940 (Public No. 783, 76th Con- 
gress), or of Public Resolution No. 96 approved August 27, 1940, relating to the mo- 
bilization of auxiliary military personnel, is restored to the same position or a 
position of like seniority, status, and pay, without loss of seniority, shall be 
entitled to receive a salary at a rate of not less than the employee’s latest rate 
prior to his entrance into active military or naval duty plus any within-grade 
salary advancement or advancements to which he would have been eligible under 
the provisions of the said section 7 (b) of the Classification Act of 1923, as 
amended.” 

Since these regulations were issued, the Congress has provided, in Section 
402 (b) of the Federal Employees Pay Act of 1945, that any employee properly 
restored after military, merchant marine or war transfer service is entitled 
to within-grade salary advancements and “to credit such service in the armed 
forces, in the merchant marine and on war transfer, toward such within-grade 
salary advancements.” ‘There is nothing to indicate that anything less than full 
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credit is to be allowed for the period served in the armed forces, the merchant 
marine, or on war transfer, nor that war transfer service in private industry 
or in other than positions subject to the Classification Act of 1923, as amended, 


may not now be credited the same as federal service in positions subject to that 
Act. 


Your decision will therefore be appreciated, first, as to whether we should 
still follow your decisions in 20 Comp. Gen. 789 and 24 Comp. Gen. 448 with 
respect to crediting military, merchant marine or war transfer service in the 
ease of properly restored seasonal, w. a. e. and other irregular employees and, 
second, as to whether your decisions in 22 Comp. Gen. 969 and 23 Comp. Gen. 
877 are applicable to employees who are properly restored on or after July 1, 
1945, following completion of war transfer service, including such service in 
private industry. If we should no longer follow the rulings in those decisions, 
it will be helpful if you will indicate how adjustments should be effected in cases 
which have already been processed on the basis of such rulings. 

The decisions of this office mentioned in the first paragraph of your 
letter, supra, were rendered prior to the enactment of the Federal 
Employees Pay Act of 1945, 59 Stat. 295, and necessarily are to be 
viewed as being limited to matters of crediting military service or 
service under war transfer for within-grade salary advancement pur- 
poses under the statutes and regulations in effect at that time. Sec- 
tion 5 of Executive Order No. 8882, quoted in your letter, which was 
in effect at the time the said decisions reported in 20 Comp. Gen. 
789, and 24 id. 448 were rendered, specifically provided, inter alia, that 
an employee within the purview thereof shall be entitled, upon restora- 
tion to civilian duty after military service, to any within-grade salary 
advancement or advancements “to which he would have been eligible” 
under the provisions of the Classification Act of 1923, as amended. 
Thus, a seasonal or other part time employee, on the basis of his 
normal civilian tour of duty, was credited with only a portion of 
each calendar year as service for within-grade salary purposes. 
Hence, it was proper under the said Executive order to give him credit 
for military service for within-grade advancement purposes upon 
the same pro rata basis, so that, in consonance with the provisions of 
the said Executive order, he was entitled, upon restoration to civilian 
duty, to within-grade salary advancements in the same manner and 
to the same extent to which he would have been “eligible” therefor 
had he remained in his civilian position. 

Similarly, at the time the decisions in 22 Comp. Gen. 969, and 
23 id. 877, were rendered, there was no statute or regulation authoriz- 
ing the counting of service under a war transfer to private industry 
for purposes of within-grade salary advancements. Consequently, it 
correctly was held in said decisions that such service was not credit- 
able for within-grade salary advancement purposes. However, as 
stated in your letter, subsection 7 (b) of the Classification Act of 1923, 
as amended by section 402 of the Federal Employees Pay Act of 1945, 
59 Stat. 299, effective July 1, 1945, expressly provides that an em- 
ployee within the purview thereof shall be entitled to credit “service 
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in the armed forces, in the merchant marine, and on war transfer, 
toward such within-grade salary advancements.” Consequently, it 
seems clear that from and after July 1, 1945, seasonal or other part 
time employees otherwise entitled to the benefits of subsection 7 (b) 
of the Classification Act of 1923, as amended, supra, are entitled to 
credit for all of their military service for within-grade salary ad- 
vancement purposes in the same manner as regular, full time em- 
ployees. Also, under the provisions of that subsection, they are en- 
titled to credit for service in private industry under a war transfer 
as defined by the Civil Service Commission. Accordingly, in answer 
to the specific questions presented in the concluding paragraph of your 
letter, you are advised that the referred-to decisions of this office 
are not controlling with respect to the crediting of military and war 
transfer service from and after July 1, 1945, the effective date of 
the Federal Employees Pay Act of 1945, and that such matters are 
for determination under the provisions of that statute and the appli- 
cable regulations issued thereunder. 

In the absence of complete information regarding the facts involved 
in each case, no statement with respect to the manner of adjusting 
cases processed under the above-mentioned decisions will be attempted. 
However, in that connection, generally, see 25 Comp. Gen. 102 (par- 
ticularly pp. 111, 112), and 25 éd. 182. 


(B-64486) 


COMPENSATION—AGGREGATE LIMITATION; RATES—APPOINTMENTS 
UNDER THE UNITED NATIONS PARTICIPATION ACT OF 1945 


An individual appointed to the staff of a representative of the United States to 
the United Nations, pursuant to section 7 of the United Nations Participa- 
tion Act of 1945, without regard to the civil service and classification laws 
may be compensated at a per annum basic salary rate in excess of $10,000 
but not in excess of the $12,000 rate which is the maximum authorized to be 
paid to representatives under said act; and such staff employee need not be 
regarded as subject to the $10,000 per annum aggregate compensation limita- 
tion of section 7 (b) of the Federal Employees Pay Act of 1946. 


Comptroller General Warren to the Secretary of State, April 3, 1947: 
Reference is made to your letter of March 6, 1947, as follows: 


Section 7 of the United Nations Participation Act of 1945 (Public Law 264, 
79th Congress, 1st session) authorizes to be appropriated annually to the Depart- 
ment of State such sums as may be necessary “for all necessary salaries and 
expenses of the representatives provided for in section 2 hereof, and of their 
appropriate staffs, including personal services in the District of Columbia and 
elsewhere, without regard to the civil-service and classification laws.” 

The Department of State Appropriation Act, 1947 (Public Law 490, 79th Con- 
gress, 2nd session), appropriated funds to the State Department “For all neces- 
sary expenses authorizéd by section 7 of the United Nations Participation Act 
of 1945 incident to the participation by the United States in the United Nations 
pursuant to the provisions of said Act, including attendance at meetings of 
societies or associations concerned with the work of the United Nations; hire 





DECISIONS OF THE COMPTROLLER GENERAL 737 


maintenance, operation, and repair of automobiles; purchase of uniforms; and 
printing and binding without regard to section 11 of the Act of March 1, 1919 
(44 U.S. C. 111).” 

The question has arisen whether pursuant to section 7 of the United Nations 
Participation Act an appointment may be made to the staff of a representative 
of the United States to the United Nations at an annual salary in excess of ten 
thousand dollars. It appears to the Department, in view of the language in 
section 7, “without regard to the civil-service and classification laws,” that such 
an appointment may be made. This conclusion is supported by the Report of 
the Senate Committee on Foreign Relations (S. Rept. No. 713, November 8, 
1945) and the Report of the House Committee on Foreign Affairs (H. Rept. 
No. 1383, December 12, 1945) on the United Nations Participation Act of 1945. 
Both Reports state in their last paragraphs that section 7 provides “for the 
waiver of civil-service and classification laws and certain related matters which 
the committee deems necessary to include in this bill in order to provide the 
most effective participation by the United States in this work.” 

I would appreciate your advising me at your earliest convenience whether 
you agree with the conclusion reached by the Department. 


The United Nations Participation Act of 1945, approved December 
20, 1945, 59 Stat. 619, 620, quoted in part in your letter, provides, 
inter alia, for the appointment of a representative who shall have the 
rank of envoy extraordinary and ambassador plenipotentiary, at a 
salary of $20,000 per annum and various other representatives and 
alternates at salary rates of $12,000 per annum; also, appointment of 
other persons to represent the United States in the organs and agen- 
cies of the United Nations at salaries not to exceed $12,000 each per 
annum, is authorized. However, in providing for the appointment of 
individuals, without regard to the civil service and classification laws, 
to the staffs of the representatives, no salary rates are specified or no 
limitation is fixed as to the compensation they may receive. 

Presumably, your question regarding the appointment at a salary 
rate in excess of $10,000 per annum to the staff of a representative 
of the United States to the United Nations arises by virtue of the 
aggregate compensation limitations appearing in the Federal Em- 
ployees Pay Act of 1945, 59 Stat. 303, and of 1946. Section 7 (b) of 
the 1946 act, 60 Stat. 218, provides as follows: 

(b) Notwithstanding any other provision of this Act, no officer or employee 
shall, by reason of the enactment of this Act, be paid with respect to any pay 
period, basic compensation, or basic compensation plus any additional com- 
pensation provided by the Federal Employees Pay Act of 1945, as amended, at a 
rate in excess of $10,000 per annum. 

In respect of that statutory limitation, it was held in decision of 
October 2, 1946, B-60736, 26 Comp. Gen. 227, as follows (quoting the 
last paragraph of the syllabus) : 

Inasmuch as the compensation of persons employed by the office of Foreign 
Liquidation, State Department, without regard to civil service or classification 
laws in connection with surplus property disposal outside the continental limits 
of the United States, pursuant to authority in the Department of State Appro- 
priation Act, 1947, would not be increased or otherwise affected by the Federal 
Employees Pay Acts of 1945 or 1946, such employees are not subject to the $10,000 


per annum aggregate compensation limitation imposed by section 7 (b) of the 
1946 pay act. 
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In a later decision, B-61845, dated December 11, 1946, 26 Comp. 
Gen. 402, to the Secretary of War, it was held that since a per diem 
rate of basic compensation ($40) authorized by section 8 of the Mili- 
tary Appropriation Act, 1947, 60 Stat. 564, without reference to civil 
service or classification laws, was not increased by any provisions of 
the Federal Employees Pay Act of 1945, and of 1946, authorizing per 
centum increases in basic rates of compensation, the $10,000 limita- 
tion contained in said acts is not applicable. 

In conformity with those rulings, it is evident that an appointment 
at a basic rate of compensation in excess of $10,000 per annum without 
regard to civil service or classification laws is not subject to the 
$10,000 aggregate compensation restrictions contained in the Federal 
Employees Pay Act of 1945, and of 1946. 

Moreover, I am not aware of any other statute or regulation pre- 
cluding appointments to positions at basic salary rates in excess of 
$10,000 per annum, where such appointments are authorized to be 
made without regard to the civil service or classification laws and 
without specifying the rates of compensation applicable to such ap- 
pointments. However, since the United Nations Participation Act 
of 1945, supra, specifies that the representatives of the United States 
to the United Nations, with the exception of the representative having 
the rank of envoy extraordinary and ambassador plenipotentiary, 
shall be compensated at the rate of $12,000 per annum and that other 
persons may be appointed to represent the United States at salaries 
not to exceed $12,000 each per annum, it seems reasonable to conclude 
the Congress intended that appointments to the staffs of such repre- 
sentatives would not be made at salary rates in excess of that amount. 

Accordingly, you are advised that an appointment to the staff of 
a representative of the United States to the United Nations at an 
annual basic salary rate in excess of $10,000 but not in excess of $12,000 
per annum, is authorized under the provisions of the United Nations 
Participation Act of 1945, and the Department of State Appropria- 
tion Act of 1947, 60 Stat. 448. 


(B-60861) 


LEAVES OF ABSENCE—MILITARY—APPLICABILITY OF ARMED FORCES 
LEAVE ACT OF 1946 TO COMMISSIONED OFFICERS OF THE COAST AND 
GEODETIC SURVEY 


Commissioned officers of the Coast and Geodetic Survey who are subject to 
the leave provisions of section 1265, Revised Statutes, by virtue of section 
11 of the act of May 18, 1920, assimilating such officers to the pay and 
allowances of Navy officers, are within the purview of the provisions of 
section 3 (b) of the Armed Forces Leave Act of 1946, limiting the allow- 
ance of full pay for absence with leave to a maximum of sixty days. 
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Commissioned officers of the Coast and Geodetic Survey are not entitled to be 
compensated for the accumulated or accrued leave to their credit on 
August 31, 1946, in excess of sixty days under sections 4 (b) and 5 (b) of 
the Armed Forces Leave Act of 1946 on the basis that such special com- 
pensation for unused leave may be regarded as part of the “pay and 
allowances” of Navy officers to which officers of the Coast and Geodetic 
Survey are assimilated under section 11 of the act of May 18, 1920. 

The fact that commissioned officers of the Coast and Geodetic Survey are 
entitled, while assigned to military duty with the Army or Navy pursuant 
to section 16 of the act of May 22, 1917, to receive the same pay and 
allowances as military officers of relative rank, may not be regarded as 
constituting an officer of such service a “member of the armed forces” 
as defined in section 2 (a) of the Armed Forces Leave Act of 1946, so as 
to entitle such officer to compensation for the accumulated or accrued 
leave to his credit on August 31, 1946, in excess of sixty days. 


Assistant Comptroller General Yates to the Secretary of Commerce, April 4, 
1947: 


Reference is made to your letter of September 24, 1946, requesting 
decision on several questions which have arisen concerning the extent, 
if any, to which the provisions of the Armed Forces Leave Act of 
1946, Public Law 704, approved August 9, 1946, 60 Stat. 963, apply 
to commissioned officers of the Coast and Geodetic Survey under 
circumstances set forth in your letter. The questions submitted will 
be considered in the order presented : 

The first question reads as follows: 


Question No. 1. The act of August 9, 1946, known as the Armed Forces Leave 
Act, repeals the act of 1876 on which leave for officers of the commissioned 
services, including the Coast and Geodetic Survey was based. In various sec- 
tions, but mainly in section 8, it enacts new provisions governing the entitle- 
ment to leave of personnel covered by the act, the amount which may be 
accumulated, and the regulations which may be issued by the several Secre- 
taries pursuant to the act. Do these provisions governing, leave have application 
to commissioned officers of the Coast and Geodetic Survey, through assimilation 
with provisions applicable to officers of the Navy, and because pay and allow- 
ances of the personnel of all commissioned services are alike provided for in 
the Pay Readjustment Act of June 16, 1942? 


The act of May 8, 1874, as amended by the act of July 29, 1876, 
19 Stat. 102, 10 U. S. Code 842, referred to in your letter, reads as 
follows: 


All officers on duty shall be allowed in the discretion of the Secretary of War, 
sixty days’ leave of absence without deduction of pay or allowance: Provided, 
That the same be taken once in two years: And provided further, That the leave 
of absence may be extended to three months, if taken once only in three years, 
or four months if taken only once in four years. 


Sections 2 (a) and 9 of the Armed Forces Leave Act of 1946, 60 
Stat. 963, 967, provide as follows: 


Sec. 2. As used in this Act— 

(a) The term “member of the armed forces’ means any member of the 
Army of the United States, United States Navy, United States Marine Corps, or 
the United States Coast Guard. 

+ + * . * e - * 

Sec. 9. The Act approved May 8, 1874 (18 met. 43), aS amended by the Act 
approved July 29, 1876 (19 Stat. 102; 10 U. S. C. 842), is hereby repealed. 
Such repeal shall not affect any unused ae ‘accumulated (including leave 
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accruing at the rate of two and one-half days per month after July 1, 1946) 
prior to the date of enactment of this Act.” 

Also, there is for consideration in the present case section 1265, Re- 
vised Statutes, 10 U. 8. Code 841, relating to Army officers, which 
provides: 

Officers when absent on account of sickness or wounds, or lawfully absent 
from duty and waiting orders, shall receive full pay; when absent with leave, 
for other causes, full pay during such absence not exceeding in the aggregate 
thirty days in one year, and half pay during such absence exceeding thirty 
days in one year. When absent without leave, they shall forfeit all pay 
during such absence, unless the absence is excused as unavoidable. 

Although none of these statutes named or expressly included com- 
missioned officers of the Coast and Geodetic Survey, the Army leave 
laws (section 1265, Revised Statutes, and the act of July 29, 1876, 
supra) were made applicable to commissioned officers of the Navy 
by section 13 of the act of March 3, 1899, 30 Stat. 1007, and the act 
of May 13, 1908, 35 Stat. 127, and commissioned officers of the Coast 
and Geodetic Survey were held to be subject to such leave laws by 
virtue of the assimilation provision in section 11 of the act of May 
18, 1920, 41 Stat. 603, that “commissioned officers of the Coast and 
Geodetic Survey shall receive the same pay and allowances as now 
are or hereafter may be prescribed for officers of the Navy.” 25 Comp. 
Gen. 402; 1 id. 454. However, such assimilation with officers of the 
Navy for leave purposes was not on the basis that leave is a privilege 
or a part of an officer’s pay and allowances, but on the basis that 
the Army leave laws in legal effect are a restriction on pay. That is 
to say, a person appointed to an office by proper authority is entitled 
to whatever salary may be attached by law to the office, even while 
on leave (Trotter v. United States, 62 C. Cls. 568, and cases cited 
therein ; 1 Comp. Gen. 454), but the Army leave laws, in effect, restrict 
the pay of an officer to one-half of that otherwise fixed by law when 
absent on leave in excess of that prescribed under such leave laws, 
and such restriction on pay, being applicable by assimilation to officers 
of the Navy, is likewise applicable to officers of the Coast and Geodetic 
Survey by their assimilation to officers of the Navy. 1 Comp. Gen. 454. 

While section 9 of the Armed Forces Leave Act of 1946, supra, ex- 
pressly repealed the act of May 8, 1874, as amended by the act of July 
29, 1876, relating to the leave of Army officers, nothing contained in 
the 1946 act expressly or impliedly repealed the provisions of section 
1265, Revised Statutes. See decision of January 23, 1947, B-61818, 
26 Comp. Gen. 523, to the Secretary of the Navy. Hence, section 1265, 
Revised Statutes, still operates by assimilation as a restriction on the 
pay of commissioned officers of the Navy, and, hence, as a restriction 
on the pay of commissioned officers of the Coast and Geodetic Survey, 
except to the extent that such restriction has been relaxed by section 
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8 of the Armed Forces Leave Act, 60 Stat. 963, 964, which provides, 
in pertinent part, as follows: 


Sec. 8 (a). Each member of the armed forces shall be entitled to leave at the 
rate of two and one-half calendar days for each month of active service, excluding 
periods of (1) absence from duty without leave, (2) absence over leave, and (3) 
confinement as the result of a sentence of court martial. * * 

(b) Notwithstanding any other provision of this Act or of any other law or 
regulation, no member of the armed forces (other than a member on terminal 
leave on September 1, 1946) shall be permitted to accumulate or to have to his 
credit, at any time after August 31, 1946, accumulated or accrued leave aggregat- 
ing in excess of sixty days. 


The legal effect of said section 3, read in conjunction with section 
1265, Revised Statutes, is to relax the restriction on pay contained in 
section 1265, Revised Statutes, so as to restrict on and after September 
1, 1946, the allowance of full pay for absence with leave to a maximum 
of 60 days, accumulated at the rate of 214 days per month, in lieu of 
the prior restriction on pay contained in the repealed act of July 29, 
1876. Consequently, since section 3 (b) in effect is a restriction on pay 
of officers of the Navy, inter alia, such restriction is applicable, by 
assimilation, to commissioned officers of the Coast and Geodetic Sur- 
vey, also. Question No. 1 is answered accordingly. 

Questions Nos. 2 and 3 read as follows: 


Question No. 2. Section 5 (b) of the act provides that “In any case in which 
a member of the armed forces on active duty on September 1,1946 * * * has 
to his credit * * * accumulated or accrued leave aggregating in excess of sixty 
days, such leave in excess of sixty days shall be settled and compensated for 
only in the manner provided in * * * theact * * *.” Does the act au- 
thorize payment to any or all of the four following groups of officers of the Coast 
and Geodetic Survey, in the manner provided in the act, for such leave as has been 
accumulated or accrued in excess of sixty days on that date? 

(a) There were on September 1, 1946 fourteen officers of the Coast and Geo- 
detic Survey serving in the Army or the Navy, having been transferred to the 
service and jurisdiction of the Army or the Navy by the provisions of the act 
of May 22, 1917, (40 Stat. 87) which provides that “any of the personnel of the 
Coast and Geodetic Survey who may be transferred * * * shall, while under 
the jurisdiction of the War Department or Navy Department have proper military 
status and shall be subject to the laws, regulations and orders for the govern- 
ment of the Army or the Navy as the case may be * * *.” Section 40 of the 
act approved August 2, 1946, Public Law 604, 79th Congress, further provides 
that, as used in that act “the term naval personnel includes * * * personnel 
of the Coast and Geodetic Survey when serving with the Navy.” It would ap- 
pear that these officers now under the Navy or War Department jurisdiction 
should, under these provisions, be paid by the Department in which they are 
serving, for leave accruing to them on September Ist in excess of sixty days. 

(b) There is another group of officers, 79 in number, who were similarly trans- 
ferred either to the Army or to the Navy early in the war, but who have been 
returned to the jurisdiction of the Department of Commerce. Most of these 
accrued leave in excess of sixty days while serving with the Army or Navy, like 
those in the preceding group. 

(c) A third group of officers have remained during the war under the service 
and jurisdiction of the Department of Commerce, but were assigned, during the 
period of the present war, to duty on projects for the War or Navy Departments 
in areas determined by such departments to be of immediate military hazard. In 
accordance with Section 2 of the act of December 3, 1942 (56 Stat. 1038) they 
were entitled, while on such duty “to the rights and benefits provided by law 
for officers of the Coast and Geodetic Survey who are actually transferred to 
the service of the War Department or the Navy Department.” Many of them 

7544964849 
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accrued considerable leave while on those assignments and presumably should 
be entitled to payment for such excess leave to the same extent as those officers 
actually transferred. 

(d) Of the remaining officers of the Coast and Geodetic Survey not coming 
within any of the three classes mentioned, some served or are still serving with 
the Navy or with the Army, though not formally transferred to either service. 

Question No. 3. If your answer in whole or in part to the preceding question 
is in the affirmative, is the appropriation Pay and Allowances, Commissioned 
Officers, contained in annual appropriation acts for the Department of Com- 
merce available for payment of such surplus accrued or accumulated leave? 


Sections 4 and 5 (b) of the Armed Forces Leave Act of 1946, 60 
Stat. 964, 965, provide, as follows: 


Sec. 4, Leave to be settled and compensated for under section 6 of this Act 
shall be compensable as follows: 


* * *~ * * on * 

(b) In the case of leave accumulated or accrued as a member of the armed 
forces as a warrant or commissioned officer, on the basis of the base and longevity 
pay and allowances applicable to such member on August 31, 1946. 

om * e + ~ ~ ~ 

Sec. 5 (b). In any case in which a member of the armed forces on active duty 
on September 1, 1946 (other than a member on terminal leave on such date) 
has to his credit on August 31, 1946, accumulated or accrued leave aggregating 
in excess of sixty days, such leave in excess of sixty days shall be settled and 
compensated for only in the manner provided in section 6 of this Act and if 


application is made to the Secretary not later than September 1, 1947. [Italics 
supplied. ] 


Section 6 of the said act, 60 Stat. 965, prescribes the manner in which 
leave is to be settled and compensated for under certain circumstances, 
setting forth the administrative procedure pertaining to the issuance 


and payment of bonds, et cetera, to effect such compensation. Thus, 
while sections 4 (b) and 5 (b) of the said act provide that “a member 
of the armed forces” on active duty on September 1, 1946, shall be 
compensated for accumulated or accrued leave in excess of 60 days to 
his credit on August 31, 1946, on the basis of the base and longevity 
pay applicable to such member on August 31, 1946, since commis- 
sioned officers of the Coast and Geodetic Survey are not included 
within the term “member of the armed forces,” as defined in the act, 
such officers are not entitled to be compensated for such excess leave 
under the said provisions unless, as suggested in your letter, the com- 
pensation authorized to be paid in lieu of excess leave properly may 
be considered a part of the “pay and allowances” of officers of the 
Navy within the meaning of section 11 of the act of May 18, 1920, 
supra. It is settled, however, that leave is not a part of an officer’s 
pay and allowances (27 Comp. Dec. 129, 1 Comp. Gen. 454) ; and since 
leave itself is not pay or allowances, there would appear to be no legal 
basis on which to hold that the special compensation authorized by 
the Armed Forces Leave Act of 1946 to be allowed certain officers in 
lieu of unused leave in excess of 60 days to their credit on August 31, 
1946, is a part of their “pay and allowances” within the meaning of 
the said section 11 of the act of May 18, 1920, so as to entitle commis- 
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sioned officers of the Coast and Geodetic Survey, by assimilation, to 
similar compensation for unused leave. The fact that the statute 
provides that the compensation to be allowed officers of the armed 
forces for such unused leave is to be computed upon the basis of the 
rates of pay and allowances applicable to such officers on August 31, 
1946—which rates are applicable to commissioned officers of the Coast 
and Geodetic Survey also—does not change the character of such 
special compensation in lieu of leave to “pay and allowances” within 
the meaning of the assimilation statute. Nor may the substitute re- 
striction on pay in the 1946 act—applicable by assimilation to com- 
missioned officers of the Coast and Geodetic Survey—which was 
enacted in lieu of the restriction previously contained in the 1876 
act, read in conjunction with section 1265, Revised Statutes, be viewed 
as granting a concomitant privilege by assimilation, that is, a right 
to the benefits of the special provision for compensation for leave 
in excess of 60 days, which might have been taken while the 1876 
statute was in effect but which no longer is available under the 1946 
statute. 

That the latter statute did not contemplate compensating Coast and 
Geodetic Survey officers for any such excess unused leave is further 
shown by the fact that while section 8 of the act authorized the ap- 
propriation of such sums as might be necessary to carry out the provi- 
sions of the act, and the appropriation made pursuant thereto in the 
First Supplemental Appropriation Act, 1947, Public Law 663, ap- 
proved August 8, 1946, 60 Stat. 912, under the heading “Executive 
Office of the President” for “Payments under the Armed Forces Leave 
Act of 1946,” specifically authorized allocations thereunder to the 
“Treasury, War, and Navy Departments” for such purposes, no alloca- 
tion to the Department of Commerce to pay Coast and Geodetic Survey 
officers was authorized. There thus appears to be neither any clear 
statutory authority nor an available appropriation to compensate Coast 
and Geodetic Survey officers for leave in excess of 60 days rendered 
unavailable by the said Armed Forces Leave Act of 1946. 

Respecting the officers referred to in your question 2 (a), who had 
been transferred to the service and jurisdiction of the War Depart- 
ment or the Navy Department pursuant to section 16 of the act of May 
22, 1917, 40 Stat. 87, it has been recognized in the decisions of the ac- 
counting officers that Coast and Geodetic Survey officers so transferred 
are entitled, while assigned to military duty with the Army or Navy, 
to receive pay and allowances not less than received by officers of those 
services of relative rank, serving under like conditions. See 24 Comp. 
Dec. 271; id. 659; 25 id. 51. However, since the special compensation 
authorized by the Armed Forces Leave Act of 1946 to be made to 
officers of the armed forces, as defined therein, for unused leave in 
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exeess of 60 days to their credit on August 31, 1946, is not to be regarded 
as a part of their pay and allowances, as such term is commonly 
understood, it does not come within the principles of such decisions. 
Although the said act of May 22, 1917, provides that Coast and 
Geodetic Survey officers so transferred shall have “proper military 
status” while under the jurisdiction of the War Department or Navy 
Department and shall be “subject to” the laws, regulations, and orders 
“for the government of the Army or Navy,” as the case may be (cf. 24 
Comp. Dec. 545), and although section 40 of the act of August 2, 1946, 
Public Law 604, 60 Stat. 858, cited in your letter, provides that the 
term “naval personnel” as used in that act shall include, inter alia, 
personnel of the Coast and Geodetic Survey when serving with the 
Navy, none of such provisions constitutes such an officer of the Coast 
and Geodetic Survey a “member of the armed forces” as specifically 
defined in section 2 of the Armed Forces Leave Act of 1946, supra. 
The various phases of the matters involved have been given care- 
ful consideration but, despite the equities in their favor, no sufficient 
basis is found in the maze of statutory provisions, assimilations, pay 
restrictions, and relaxations, affecting directly or indirectly the rights 
of Coast and Geodetic Survey officers, to warrant an affirmative answer 
to any part of your second question. Since the whole of that question 
is, therefore, answered in the negative, no answer to your third 
question is required. 


(B-63245) 
CONTRACTS—REFORMATION—UNILATERAL MISTAKE 


Where a contract, stipulating a lump-sum price for relocating the contractor’s 
railroad appurtenances for the convenience of the Government, expressed 
the understanding of the parties at the time it was executed, informed as 
they were, the alleged mistake of the contractor in incorrectly determining 
the amount of the actual costs to be used as » basis for negotiating the lump- 
sum price, being a unilateral rather than a mutual mistake, constitutes no 
basis for the reformation of the contract so as to authorize the payment 
of an additional amount to compensate the contractor for the costs actually 
incurred in performing the contract. 


Comptroller General Warren to the Secretary of the Navy, April 7, 1947: 
Reference is made to your letters of January 14, 1947, and March 
19, 1947, your file NOy-11117, FL-1/vme, requesting decision relative 
to a proposed amendment to Navy contract NOy-11117, entered into as 
of February 21, 1945, so as to provide for the payment of $464.63 in 
addition to the lump sum of $27,500 stipulated in said contract for 
the removal of the contractor’s aerial pole line plant and signal mast 
located on the right-of-way of the Delaware and Bound Brook Rail- 
road Co. near the United States Naval Air Facility, Trenton, N. J. 
In your letter of January 14, 1947, it is stated. 
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* * * No profit was included in the work for which the contract price of 


$27,500 was negotiated. It was intended that this contract would be a straight 
cost contract to be undertaken by the company as a matter of accommodation 
to the Navy. The Officer in Charge of Construction, Captain Dechant, desired 
that the contract be executed prior to the time that he left the naval service 
and assured the contractor that if the total costs were not covered by the contract 
price of $27,500 a Change Order would be executed by the Navy to include the 
additional costs. 

The Bureau of Yards and Docks is of the opinion that the subject claim is 
meritorious, that the costs claimed were reasonable, were actually incurred by 
the claimant and were not covered in the definitive contract because of the 
assurance which the Officer-in-Charge of Construction gave to the contractor 
that any adjustment in costs would be later met. Especially in view of the fact 
that the contractor was making an effort to accommodate the Navy and was 
performing the work in question under a straight cost arrangement without 
profit, the Bureau is of the opinion that the claim should be paid. 

It will be noted that the contract price of $27,500 was inserted in the contract 
on the basis of information as to past costs and remaining estimated costs 
indicating that the total of such costs would be covered by the $27,500. Sub- 
sequently it appeared that the correct total of costs which it was intended to 
reimburse was $27,964.63, which figure would have been inserted in the contract 
if the correct information had been before the parties at the time of execution. 
It would appear, therefore, that rescission of the contract price of $27,500 and 
substitution therefor of the actual and reasonable cost figure of $27,964.63 are 
justified by reason of the mutual mistake of fact. 

It also appears that the contractor signed the contract as written in reliance 
upon the representation of the Officer-in-Charge of Construction conducting nego- 
tiations on behalf of the Government that the difference between the contract 
price and actual costs would be taken care of by a “Change Order.” There is no 
question that both the contractor and the Officer-in-Charge were wrong in their 
impression that this could be done under the contract as written. * * 


There was included among the enclosures with your letter of 


January 14, an affidavit by the chief engineer of the contractor which 
states in part as follows: 


As the work neared completion, the Navy Department, through Captain (for- 
mer Commander) Dechant requested that the definitive or negotiated contract 
be executed on our part. Captain Dechant called at the office of our Chief 
Engineer on August 17, 1945, stating that as he expected to retire from the Navy 
on September 15th, it was desired to have the formal contract executed as 
promptly as possible. To do this, it was necessary to obtain the total costs of 
this work to date and to estimate the cost of the work remaining to be done, so 
that “the lump sum consideration” could be included in the negotiated contract. 
At that time, Capt. Dechant stated to our Chief Engineer that irrespective of the 
amount included in the negotiated contract, this company would be reimbursed 
for the actual cost incurred by us for the performance of this work under the 
terms of the contract and any difference between the amount stated in the 
contract and the actual final cost (over or under) would be taken care of by 
what the Navy Department terms a “Change Order.” 

After obtaining from the Accounting Department the total cost to date, and 
the estimated remaining costs from other Departments, it was found that this 
total approximated $27,000. In view of the statement of Capt. Dechant in regard 
to the possibility of making a future adjustment by a Change Order, and so as 
to provide a slight leeway, it was decided to use the figure of $27,500, as the 
lump sum consideration in the negotiated contract. The contract (NOy-11117) 
with this amount was dated February 21, 1945 (the date of the letter of intent), 
and executed. 

Subsequently it was found that the total cost of all work performed under this 
contract amounted to $27,964.63, an increase of $464.63 over the amount provided 
for in the contract. 

In view of the fact that our total cost exceeded the amount in the negotiated 
contract, and that such contract was executed under the aforementioned condi- 
tions, reimbursement is hereby requested for the total cost of the work in amount 
$27,964.63 which is an amount of $464.63 over the contract price. 
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Also, in a letter dated March 22, 1946, F. H. Dechant, the officer in 
charge of construction, stated : 

The above contract concerned the removal of overhead electric lines of the 
Reading Company which were considered an obstruction to flight at the Navy’s 
Mercer Field Air Station. The lines were used for signal purposes and com- 
munication and were owned and operated by the Reading Co. The contract 
called for them to be placed underground and because of their nature the Reading 
Co. would not permit their handling by outside contract except for the construc- 
tion of conduit and manholes, and did the work themselves under the above 
negotiated lump sum contract. I was designated Officer in Charge and handled 
all of the negotiations and arranged a “no profit” agreement. 

In the enclosed copy of notes by Chief Engineer Allen of the Reading Company 
you will note that I told the Reading Company that costs over or under the 
negotiated contract price would be adjusted through a “Change Order” which 
was commonly done on many contracts. 

Now, I am informed that the Reading Co. has been asked to sign a Release 
in an amount $464.63 less than the actual cost of the work which was $27,964.63, 
and note an exception on it by reason of this claim. 

Capt. Dunlap is familiar with this contract from its inception and he knows 
the circumstances under which it was finally negotiated. 

The record shows that under date of January 23, 1945, a letter of 
intent was issued to the Reading Co. wherein it was stated, inter alia, 
that the Navy Department intended to enter into a definitive lump-sum 
contract with that company for the removal of its aerial pole line plant 
and signal mast on the northwesterly side of the tracks of the New 
York branch of the said company on the right-of-way of the Delaware 
& Bound Brook Railroad Co. It was stated further that the considera- 
tion to be paid to the company would be determined by further negotia- 
tion with the Chief of the Bureau of Yards and Docks, with the pro- 
viso that the consideration so determined would include allowance for 
the cost of construction of the work to be performed; that partial 
payments would be made under the letter of intent commensurate with 
the work performed in such amounts as might be approved from time 
to time by the officer in charge, with a further proviso that in the 
absence of specific extension of the period by the Government such pay- 
ments would not be made under the letter of intent—as distinguished 
from the contract to be executed—after June 30, 1945; that the con- 
tract would be in the form of contract No. NOy-11117 submitted with 
the letter of intent; and that the said contract, when executed, would 
supersede the letter of intent but that work done and payments made 
under the letter of intent would be deemed to have been under the 
contract in the absence of a provision in the letter of intent to the con- 
trary. Finally, in the letter of intent the contractor was advised that 
if the statements made therein were satisfactory to it, the contractor 
should so indicate by signing in the space provided for acceptance on 
the original and two copies and by returning same to the Bureau of 
Yards and Docks immediately ; and that the letter of intent would con- 
stitute the agreement between the parties until execution of the defini- 
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tive contract or termination of the letter of intent. The letter of intent 
was accepted unconditionally by the contractor on February 21, 1945. 

It thus appears from the letter of intent that the purpose of the 
parties thereto was to have the contractor proceed with the work with 
the understanding that the consideration to be paid would be deter- 
mined by further negotiation with the Chief of the Bureau of Yards 
and Docks, at which time the Navy Department would enter into a 
superseding definitive lump-sum contract the lump sum to “include 
allowance for the cost of” the work. 

The record shows that although the definitive contract was entered 
into as of February 21, 1945, it was not signed by the contractor until 
August 24, 1945, the date on which it apparently was actually ex- 
ecuted. Article 1 (a) and 1 (c) of the contract provided as follows: 

(a) Statement of the work. The Contractor shall remove its aerial pole line 
plant and signal mast on the northwesterly side of the tracks of the New York 
Branch of Reading Company, on right of way of the Delaware & Bound Brook 
Railroad Company, between engineering stations 1768 plus 00 and 1786 plus 16 
which includes all of said aerial pole line plant within five hundred (500) feet 
(measured at right angles to the center line) of the center line of runway No. 3 


produced, of the U. S. Naval Air Facility, Trenton, N. J. The foregoing pro- 
visions of this Article 1 (a) are hereinafter referred to as “the work.” 


a * * * * ® * 


(c) For the strict and faithful performance of all its obligations hereunder, 

the Government shall pay the Contractor the lump sum consideration of 
$27,500.00; provided that the aforesaid consideration includes allowance for cost 
of construction of an underground cable in ducts in place of Contractor’s aerial 
line to be removed pursuant to this contract and the relocation of Contractor’s 
signals; and further provided that the aforesaid consideration shall be the total 
amount for which the Government shall be obligated and the Government shall 
not be liable in any way whatsoever for the construction of an underground cable 
in ducts in place of Contractor’s aerial line to be removed pursuant to this con- 
tract, the relocation of Contractor’s signals or any other cost or item whatsoever 
in connection with, or relating to, the removal of Contractor’s aerial pole line 
plant and signal mast pursuant to this contract. 
Article 15 of the contract provided that no oral statement of any per- 
son whomsoever would in any manner or degree modify or otherwise 
affect the terms of the contract and, except as otherwise therein pro- 
vided, no charge would be made for any extra work or material unless 
the same had been ordered in writing by the contracting officer. 

It appears from the affidavit of the contractor’s engineer, quoted in 
part above, that the lump-sum contract was negotiated before the 
work was completely performed because the officer in charge of con- 
struction expected to retire from active duty with the Navy Depart- 
ment on September 15, 1945, and was desirous of having the formal 
contract executed as promptly as possible. While the letter of intent 
did not state definitely when the definitive contract would be ex- 
ecuted, it was stated that such contract would be executed as expedi- 
tiously as possible after completion of further negotiations regarding 


the amount of consideration to be paid. Therefore, it appears that 
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the negotiation and execution of the lump-sum contract before the 
work was fully completed was not contrary to the intention of the 
parties as expressed in the letter of intent. 

With respect to your statement that the actual cost for which reim- 
bursement is claimed was not covered by the definitive contract for 
the reason that the officer in charge of construction assured the con- 
tractor that any adjustment in the lump-sum contract price to cover 
the actual cost would be made, admittedly the officer in charge had no 
authority to waive any right which the Government had under the 
contract, or to relieve the contractor of any obligation assumed by it 
under the express terms thereof. As shown above, the terms of article 
1 (c) of the contract not only provided clearly that the lump-sum con- 
sideration of $27,500 would be the total amount for which the Gov- 
ernment would be obligated for the work, but article 15 expressly pro- 
vided that no oral statement of any person would be accepted to 
modify, or otherwise affect, the terms of the contract. 

With respect to your statement that the price of $27,500 was inserted 
in the contract on the basis of information as to prior cost and re- 
maining estimated costs indicating that the total of such costs would 
be covered by the lump-sum price of $27,500, it will be noted from the 
statement of the contractor’s engineer, quoted in part above, that cost 
information was obtained from the contractor’s own records; that it 
was found, on the basis of such records, that the total cost would ap- 
proximate $27,000 but that $500 additional was added “to provide a 
slight leeway.” Thus, it is admitted that the contractor included in 
the lump-sum price $500 more than the approximate total cost deter- 
mined on the basis of its own records in order to be certain that the 
lump-sum price would cover the actual cost. Obviously, the contrac- 
tor inserted in the contract the price it intended to insert therein. 

Relative to your statement that the actual cost figure of $27,964.63 
would have been inserted in the contract if the contractor had been 
in possession of correct information at the time it executed the con- 
tract and that it would appear that such figure should be substituted 
for the lump sum of $27,500 stipulated in the contract on the ground 
that a mutual mistake of fact was made by the parties, it may be 
pointed out that the responsibility for determining the amount of 
the costs to be used as a basis for arriving at the lump-sum price to 
be negotiated and inserted in the contract was upon the contractor. 
If it subsequently developed that the lump-sum price did not cover 
all of the actual cost because of an omission of some item of past cost 
or an erroneous estimate as to future cost, it is obvious that such 
omission or erroneous estimate was due solely to the contractor’s neg- 
ligence and was in no way induced or contributed to by the Govern- 
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ment. See Ellicott Machine Company v. United States, 44 C. Cls. 127, 
wherein it was stated, quoting from the syllabus, that— 


It is well settled that where a contract is valid on its face and no fraud or 
concealment has been shown, a party can not be relieved from its obligations 
for mistake unless the mistake was mutual. A party can not set up his negligence 
and call it a mutual mistake. [Italics supplied.] 

There is nothing in the present record to show that the Government 
contracting officer knew that the amount which contractor agreed 
should be inserted in the contract would not cover the actual cost of 
the work. Nor is there anything in the record to indicate that the 
lump-sum price stipulated in the contract was not the price which 
the contracting officer intended to have inserted therein or that there 
was any error on his part in executing the contract with a provision 
therein for the payment of the lump-sum price of $27,500. From an 
examination of the entire record, it is apparent that the error, if any, 
was unilateral and not mutual. 

Moreover, the courts have held that a mistake as to an existing situa- 
tion which leads either one or both of the parties to enter into a con- 
tract which they would not have entered into had they been advised 
of the actual facts, will not justify reformation and that it is not 
what the parties would have intended had they known better but 
what they did intend at the time, informed as they were. See Russell 
et al. v. Shell Petroleum Corporation, 66 F. 2d 864, 867, and Wise et 
al. v. Brooks et al., 13 8. 836, 837. 

In Doniphan, K. & 8. R. Co. v. Missouri & N. A. R. Co., 149 8. W. 
60, 64, the court, in considering the matter of reformation of written 
instruments, stated that— 


In all such cases, the question is not what the parties would have intended 
but for a misapprebension, not what they would have intended had they known 
better, but rather, Did the parties understandingly execute the instrument, and 
does it express their intention at the time, informed as they were? Courts of 
equity will not reform a contract on the alleged ground of mistake when sub- 
sequent events show that something desired was omitted. Such courts may 
compel parties to execute their contracts, but cannot make contracts for them. 
They may correct an instrument so as to make it conform to the agreement, 
but they cannot correct bad judgment or the result of inattention or careless- 
nes... =. .%...% 


Since it appears that the lump-sum contract expressed the under- 
standing of the parties at the time it was executed, informed as they 
were, and since the mistake allegedly made by the contractor was 
unilateral and not mutual, I have to advise that, on the basis of the 
present record, there appears no legal basis for modifying the con- 
tract so as to authorize payment to the contractor of the additional 
amount of $464.63. 
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LEAVES OF ABSENCE—OVERTIME—COMPENSATORY TIME IN LIEU OF 
OVERTIME COMPENSATION 


An employee who is prohibited by reason of the $10,000 aggregate compensation 
limitation contained in section 603 (b) of the Federal Employees Pay Act 
of 1945, as amended, from receiving overtime compensation may not elect 
under the provisions of section 202 (a) of the act to receive compensatory 
time off in lieu of such prohibited overtime compensation. 

Inasmuch as the option to receive overtime compensation or to elect to be 
granted compensatory time off in lieu thereof expressly is vested in the 
employee under section 202 (a) of the Federal Employees Pay Act of 1945, 
as amended, when proper administrative regulations have been prescribed 
pursuant to said section, the administrative office generally may not fix 
a date, retrospectively effective, terminating an employee’s right to com- 
pensatory time off so as to require him to accept overtime compensation. 

Under section 202 (a) of the Federal Employees Pay Act of 1945, as amended, 
former employees of the National Housing Agency who were transferred, 
either voluntarily or involuntarily, to the Office of the Housing Expediter 
pursuant to Executive Order No. 9820 properly may be credited with the 
compensatory time off to which they were entitled on the date of transfer. 

The date of separation stated in an employee’s advance notice of separation 
due to reduction in force may be administratively extended so as to include 
periods covered by the compensatory time off earned by the employee pur- 
suant to the provisions of section 202 (a) of the Federal Employees Pay 
Act of 1945, as amended ; however, where, due to reasons beyond the control 
of the employee, compensatory time off is not taken prior to separation and 
no extension of the date is granted, overtime compensation should be paid 
in lieu of the compensatory time off. 


Comptroller General Warren to the Housing Expediter, April 7, 1947: 


There has been considered your letter of March 3, 1947—signed, 
also, by the National Housing Administrator, National Housing 
Agency—as follows: 


Executive Order 9820 of January 11, 1947, segregated the functions of the 
Housing Expediter (which theretofore had been merged with those of the National 
Housing Administrator) and provided for their performance by the Housing 
Expediter as an independent officer of the Government. The Order also trans- 
ferred from the National Housing Agency to the Office of Housing Expediter 
personnel which had been required for performance of the functions of the 
Housing Expediter and provided that the unexpended balances of appropria- 
tions available to the Office of the Administrator for use in the performance of 
the functions of the Housing Expediter should be transferred to the Office of 
Housing Expediter. 

Between February 12, 1946, the date of merger of the functions of the Admin- 
istrator and the Housing Expediter, and the segregation Order of January 11, 
1947, the combined OA-OHE staff was required to work a considerable amount 
of overtime, which in some cases was paid for at overtime rates but in others 
Was accrued as compensatory leave. Because of the exigent nature of the 
housing program, a number of employees found it impossible to take time off 
from their duties and now have to their credit a considerable balance of com- 
pensatory leave. No administrative time limit was imposed for the taking of 
compensatory leave. 

The separation of staffs and of appropriations and the abrupt change in the 
Office of Housing Expediter from recruiting activities to the reduction-in-force 
procedures give rise to several questions with respect to the rights of employees 
in such compensatory leave. 

1. Prior to the adoption on December 29, 1946, of the new GAO Standard 
Form No. 1135, Time and Attendance Report, records on compensatory leave were 
kept in the individual reporting units of the combined OA-OHE office instead 
of being forwarded to the Finance Division with the annual and sick leave records. 
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, When the compensatory leave records were transferred to the Finance Division 
under the new procedure, it became apparent that officials not entitled to overtime 
compensation because of the $10,000 maximum compensation limitation had 
accrued compensatory leave. 

May an employee who cannot be paid overtime compensation because of the 
$10,000 maximum compensation limitation in Section 608 of the Federal Pay 
Act (5 U. 8. C. A. 948) be granted compensatory leave? 

2. OHE employees whose names have not yet been reached in reduction-in-force 
procedures have substantial balances of accumulated compensatory leave. Of 
course, it is desirable to liquidate these balances as soon as possible. However, 
if all employees begin to liquidate such compensatory leave simultaneously, the 
Office of Housing Expediter will have a relatively high number of inactive 
employees. 

Can it be determined that the date of the segregation Order, January 11, 1947, 
was the last date for granting compensatory leave in lieu of payment for overtime 
accrued by reason of employment in the combined offices and that as of that 
date the combined funds of the Office of the Administrator and Housing Ex- 
pediter should be cleared of the encumbrances for unliquidated balances of com- 
pensatory leave by making overtime payments of such balances, before the 
separation of appropriations? 

3 (a). If your answer to question 2 is in the negative, is it within the admin- 
istrative discretion of the Office of Housing Expediter to accept the balance of 
compensatory leave for credit to the employee’s account in the Office of Housing 
Expediter, since the personnel action under the segregation order is in the nature 
of an involuntary transfer? 

3 (b). Would your answer be different in the case of a voluntary transfer 
from the Office of Administrator to the Office of Housing Expediter after the 
segregation order? 

4. Some of the 400 OHE employees who on February 12, 1947, received notice 
of separation effective March 14 have a balance of compensatory leave which they 
will be unable to liquidate by March 14. It appears from 25 C. G. 62 that such 
an employee would be entitled to payment for accumulated compensatory leave 
(which he has been prevented by exigencies of the service from taking) at the 
overtime rate prevailing when the overtime was performed. Your decision 
B-61224, November 18, 1946, held that an employee having accumulated annual 
leave may, upon his request be carried on the rolls of the agency in a leave status 
immediately prior to being placed on furlough. 

If your answer to question 3 (a) is in the affirmative, may an employee having 
accumulated compensatory leave who has received notice of termination due to 
reduction-in-force procedures be granted an extension of the separation date 
in order to take the compensatory leave remaining to his credit? 


Section 202 (a) of the Federal Employees Pay Act of 1945, 59 Stat. 
297, as amended by section 9 of the Federal Employees Pay Act of 
1946, 60 Stat. 218, reads as follows: 


The heads of departments, or of independent establishments or agencies, in- 
cluding Government-owned or controlled corporations, and of the District of 
Columbia municipal government, and the heads of legislative or judicial agencies 
to which this title applies, may by regulation provide for the granting of com- 
pensatory time off from duty, in lieu of overtime compensation for irregular or 
occasional duty in excess of forty hours in any regularly scheduled administra- 
tion workweek, to those per annum employees requesting such compensatory 
time off from duty. 


An examination of the legislative history of that statutory pro- 
vision discloses that it was the intent of the Congress to authorize the 
granting of compensatory time off from duty only to those per annum 
employees who otherwise are entitled to overtime compensation under 
the provisions of section 201 of the said Federal Employees Pay Act of 
1945, 59 Stat. 296. In that connection, it is stated at page 21, House 
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Report No. 1834, accompanying H. R. 5939—the essential provisions 
of which were incorporated into S. 1415, subsequently enacted into law 
as the said Federal Employees Pay Act of 1946—as follows: 


Section 9. Compensatory time off for irregular or occasional overtime work.— 
This section makes it possible for departments and agencies, by regulation, to 
permit employees to exercise an option of requesting and receiving compensatory 
time off (hour for hour) for irregular or occasional overtime work in excess 
of 40 hours a week. Under section 202 (a) of the Federal Employees Pay Act of 
1945, this can be done only when irregular or occasional overtime is performed 
in excess of 48 hours a week. 

This is the only change in section 202 (a) of the Federal Employees Pay 
Act of 1945. The other conditions of existing law are continued. The depart- 
ment or agency must issue regulations to enjoy the administrative benefits of 
the provision; if it does not, it must pay for overtime in cash. The overtime 
must be irregular or occasional; if it is regularly scheduled, it must be paid 
for in cash. The employee—not the department or agency—is the one who 
exercises the option; if he elects not to exercise it, or if he elects pay instead 
of compensatory time off, the overtime likewise must be paid for in cash. 


Since section 603 (b) of the said Federal Employees Pay Act of 
1945, 59 Stat. 303, expressly prohibits the payment, by reason of the 
enactment of that act, of basic compensation, or basic compensation 
plus any additional compensation provided thereby, at a rate in 
excess of $10,000 per annum for any pay period, it is clear that, so 
far as concerns any overtime work which, if compensated, would cause 
an employee’s compensation to exceed the rate of $10,000 per annum, 
the employee is not entitled to payment of overtime compensation. 
Consequently, since such an employee is prohibited from receiving 
overtime compensation for such overtime work, he may not elect to 
receive compensatory time off in lieu of such prohibited compensation. 
Accordingly, your first question is answered in the negative. 

With respect to the extent of the administrative discretion in matters 
of compensatory time off in lieu of overtime compensation as author- 
ized by the Federal Employees Pay Act of 1945, it was stated in 
decision of July 18, 1945, 25 Comp. Gen. 62, at page 64, as follows: 

2. Unlike the provisions of the War Overtime Pay Act of 1943, 57 Stat. 76, 
section 202 (a) of the new statute does not vest any discretion in the head of 
an agency to grant compensatory time off from duty; but, on the contrary, said 
section is to the effect that overtime compensation shall be paid for all overtime 
service unless an employee specifically requests compensatory time off from 
duty in lieu of overtime compensation for occasional or irregular overtime 
service performed in excess of 48 hours per week. However, the head of an 
agency may by regulation fix a limit of time within which such compensatory 
time off from duty may be requested or taken. Also, it would not be improper 
to provide by administrative regulation that upon failure of an employee to 
take compensatory time off from duty which he had requested within the time 
prescribed he would lose his right to overtime compensation. However, there 
would be no authority to deny payment of overtime compensation where the 


failure to take the compensatory time off from duty within the period prescribed 


by administrative regulation was due to an exigency of the service beyond the 
control of the employee. * * * 
























































































































































From that portion of the decision just quoted, it will be seen this office 
has recognized that the administrative authority respecting compensa- 
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tory time is limited to the fixing of a date in the future beyond which 
the right of an employee to take compensatory time off from duty or 
to receive overtime compensation properly may be denied. However, 
since—where proper administrative regulations are prescribed under 
the statute—the option to receive overtime compensation or to elect to 
be granted compensatory time off in lieu thereof, expressly is vested in 
the employee under the terms of the 1945 statute, the administrative 
office generally may not fix a date, retrospectively effective, terminat- 
ing an employee’s right to compensatory time off so as to require him 
to accept overtime compensation. It is understood that regulations 
issued by the Housing Expediter effective January 11, 1947, expressly 
provide for the granting of compensatory time in lieu of overtime 
compensation—thus continuing in effect the regulations governing 
employees of the National Housing Administration at the time of the 
segregation order. Hence, since it does not appear that all employees 
transferred to the Office of the Housing Expediter are to be separated 
from the service before being given an opportunity to take their com- 
pensatory time off and in view of the circumstances attending the 
establishment of the Office of Housing Expediter, any general deter- 
mination, at this time, that January 11, 1947—the effective date of the 
Executive order setting up the Office of the Housing Expediter—was 
the last date upon which such compensatory time off could have been 
taken by the employees so transferred would be an infringement of the 
right granted such employees under section 202 (a), supra. Question 
2 is answered in the negative. 

In line with the answer to question 2, above, you are advised that 
former employees of the National Housing Agency who were trans- 
ferred to the Office of the Housing Expediter pursuant to Executive 
Order No. 9820, properly may be credited with the compensatory 
time off to which they were entitled on the date of such transfer. 
Also, in view of the circumstances giving rise to the setting up of 
the Office of the Housing Expediter separate and distinct from the 
National Housing Agency, this office would not be required to object 
to the transfer of compensatory-time-off credits of former employees : 
of the National Housing Agency who voluntarily transfer to the Office 
of the Housing Expediter. Questions 3 (a) and 3 (b) are answered 
accordingly. 

Assuming the extension of the separation date is granted prior to 
the effective date stated in the advance notice of separation, no ob- 
jection is perceived to the exercise of administrative discretion in 
extending the date of separation to include periods covered by com- 
pensatory time off earned by an employee. However, when due to 
reasons beyond the control of the employee compensatory time off 
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is not taken prior to separation and no extension of the date of 
separation is granted, the employee would be entitled to payment of 
overtime compensation. Compare 25 Comp. Gen. 62, supra. Ques- 
tion 4 is answered accordingly. 


(B-64351) 


COMPENSATION—PERIODIC WITHIN-GRADE ADVANCEMENTS—SERV- 
ICE CREDITS—MILITARY, NAVAL, ETC., SERVICE; MILITARY GOV- 
ERNMENT CIVILIAN SERVICE; PERIODS IN NONPAY STATUS 


Employees who are reinstated or reemployed in an agency other than the one 
they left to enter the armed forces, merchant marine, or to perform service 
on war transfer, may, in the administrative discretion of the employing 
agency, be credited with such service toward within-grade advancement 
under section 402 of the Federal Employees Pay Act of 1945, notwithstand- 
ing the fact that any mandatory restoration rights which the employees may 
have had expired prior to such reinstatement or reemployment. 26 Comp. 
Gen. 138, amplified. 

Employees who, after military or naval service, entered civilian employment 
with the Military Government authorities are entitled, upon making timely 
application for mandatory restoration pursuant to Executive Order No. 9711, 
to count such civilan war transfer service as well as their military service 
toward within-grade salary advancement under section 402 of the Federal 
Employees Pay Act of 1945; also those employees who failed to make timely 
application for mandatory restoration may, in the administrative discretion, 
be credited both with their military service and civilian service under said 
Executive order for within-grade advancement purposes. 

An employee who, after military or naval service, was employed in civilian 
capacity with the Military Government authorities is entitled, upon timely 
application for mandatory restoration pursuant to Executive Order No. 9711, 
to count toward within-grade advancement under section 402 of the Federal 
Employees Pay Act of 1945, periods in a nonpay status, not in excess of 120 
calendar days, intervening between the termination of military service and 
entry into Military Government service and between such civilian service 
and the date of restoration to his former civilian position. 

In the absence of a statute or regulation having the force and effect of law, 
employees who, after civilian service with the Military Government author- 
ities upon which they entered after military service, do not avail them- 
selves of their mandatory reemployment rights under Executive Order No. 
9711, are not entitled to count for within-grade advancement purposes any 
portion of the 120 calendar days allowed under Civil Service regulations for 
periods in a nonpay status intervening between termination of military 
service and entry into Military Government service and between such civilian 
service and the date of restoration to former civilian positions. 

The Civil Service regulation of December 5, 1946, promulgated pursuant to the 
Federal Employees Pay Act of 1945, prescribing a maximum period of 120 
calendar days between date of discharge from the armed forces and the 
date of restoration to civilian duty which may be credited toward within- 
grade salary advancement, may not operate to grant benefits prior to its 
effective date, so that employees may not be granted within-grade salary 
advancements on the basis of such regulation prior to the beginning of 
the next pay period following the effective date of the regulation. 








































Comptroller General Warren to the Secretary of Agriculture, April 8, 1947: 


There has been considered your letter of February 28, 1947, as 
follows: 





We should like to submit for your consideration and decision some questions 
concerning our authority to credit service toward within-grade pay increases 
in the cases outlined below: 
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1. The employee involved in this case was given a war service indefinite 
reappointment in the Department, effective November 19, 1945, in a CAF-9 posi- 
tion at the minimum of the grade. The employee last held a CAF-9 position, 
$3,200, in the Office of Emergency Management and was placed on military 
furlough from that Office in August 1942. The employee was notified while 
on furlough that he was being terminated because the Office of Emergency Man- 
agement was being abolished. On his return from military furlough he could 
not immediately learn whether there had been a transfer of functions to another 
agency from the unit in which he had worked. He did not apply to the Civil 
Service Commission for restoration to duty under these circumstances but 
came to this Department instead. His reappointment on November 19, 1945, 
was made while he was on terminal military leave. He worked with us at the 
minimum of CAF-9 from November 19, 1945, to February 15, 1946. On February 
15 he was called back to active military duty. He completed that duty on 
August 22, 1946, and is now applying for return to his position with us. 

When we return this employee we shall give him credit for his last period 
of military service toward within-grade pay increases in CAF-9. The decision 
(B-59772) which you addresed to me on August 27, 1946, indicates that we 
may do this administratively even though failure of the employee to apply for 
his position within 90 days after discharge from the armed forces means that 
his mandatory reemployment rights had lapsed. If possible we will give him 
credit also for his first period of military service so that the salary rate at 
which we reemploy him will include within-grade pay increases which he would 
have received had he remained in his CAF-9 position from August 1942. There 
is doubt as to our authority to grant credit for that first period of military 
service because the reappointment here in November 1945, was in another de- 
partment than the one from which the employee was furloughed and in which he 
had mandatory restoration rights. No credit was allowed for such service 
when reappointment was effected in November 1945, because there was doubt 
at that time that authority to grant it existed. Your decision B-57646 of June 
12, 1946 (25 Comp. Gen. 852, 858) and the determination by the Civil Service 
Commission which is quoted therein indicate that the employee is not entitled 
as a matter of right to credit for such period of service, but your decision B-59772 
of August 27, 1946, indicates that we may have some latitude administratively 
to grant such credit regardless. It will be noted that the case which is here 
under consideration and the one on which your August 27; 1946, decision is 
based are alike in that the employee involved in each case had no mandatory 
reemployment rights, but the cases differ in the respect that the employee in 
one case had not held a position in this Department prior to furlough for mili- 
tary service, while the employee in the other case had. 

(a) May we assume that our discretionary authority to give credit for mili- 
tary, merchant marine or war transfer service toward within-grade pay increases 
covers cases like the one which we have outlined above, in which we reemploy 
or reappoint persons after their military or other special war service who have 
not previously held positions in this Department? 

(b) If the answer to the preceding question is “Yes,” could we use our au- 
thority to credit service in any such case where the employee concerned failed 
to apply for a position here within 90 days of his discharge from the military 
service or within 40 days of the termination of his war transfer service, as well 
as in those cases where application was made within the prescribed 90- or 40-day 
period? 

2. We have employees who, when discharged from the armed forces, take a 
civilian position with the Military Government in occupied countries prior to 
returning to positions here. The Civil Service Commission authorizes war 
transfers to the Navy Department or the War Department, as the case may 
be, for these employees and Executive Order 9711 of April 11, 1946, confers 
reemployment rights to their original or like positions on them, but their failure 
to apply for return to their original departments within 90 days of the termina- 
tion of their service with the Military Government results in their losing 
their mandatory reemployment rights. 

Some of these employees have now applied for return to their original posi- 
tions in this Department. We will, therefore, appreciate your decision as to 
whether we may, if we choose, administratively give these employees credit for 
their military service and their war transfer service toward within-grade pay 
increases in their original positions when we reemploy them. In case we may 
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give them such credit, we would also grant credit for time following their dis- 
charge from the armed forces and time following termination of their war transfer 
service. This is allowed under instructions of the Civil Service Commission 
in subsection (c), Section 301, on page Z1-—427 of the Federal Personnel Manual, 
in subsection (h) of Section 301 and in amendment to subsection (h) which was 
published in the Federal Register of January 28, 1947 (12 FR 551). To illus- 
trate: Sixty days after his discharge from the armed forces, one of our former 
employees accepted a civilian position with the Military Government in grade 
CAF-11, two grades higher than his former position here. He has now applied 
for return to his former CAF-9 position in this Department and will be re- 
employed in it, effective 30 days after the termination of his service with the 
Military Government. May we, if we choose, credit his military service and 
his service with the Military Government toward within-grade pay increases 
in computing the salary rate to be paid to him when we reemploy him in his 
former CAF-9 position? If we may, we would also, of course, give him credit 
for the 60 calendar days of non-pay status following his military service and 
the 30 calendar days following his service with the Military Government in 
accordance with the above-mentioned instructions of the Civil Service Commission. 

We are in doubt regarding our authority to give credit for war transfer service 
to these employees, even where they immediately apply and are restored to their 
original positions after the termination of such service, because they did not 
leave their positions to comply with war transfers but rather left them to enter 
the armed forces. Also, they did not apply for restoration to such positions 
after their discharge from the armed forces but accepted positions in the Navy 
Department or the War Department for service under the Military Government 
authorities in occupied countries instead. In other words, the law embodied in 
Section 402 (b) of the Federal Employees Pay Act of 1945 and the regulations 
which the Civil Service Commission has issued thereunder would not appear to 
entitle them to credit for both periods of service as a matter of right. However, 
the fact that reemployment rights have been conferred upon them by Executive 
Order 9711 and the fact that the Civil Service Commission has indicated that 
an aggregate of 120 calendar days of the total time elapsing after both their 
military and their war transfer service shall be credited toward within-grade 
pay increases in the positions to which restored, suggests that we may regard 
the war transfer service as being, in effect, merely an extension of their military 
service. Under the circumstances, it is felt that you may not be required to 
object to our giving them credit for both periods of such service in determining 
the salary rate at which they should be paid in the positions to which restored. 

8. A footnote to the instructions in subsection (h) of Section 301 of the within- 
grade salary advancement regulations on page Z1-427 of the Federal Personnel 
Manual indicates that they are effective as to all computations of within-grade 
pay increases made after December 5, 1946. The instructions were issued by the 
Civil Service Commission on December 5, 1946. They would be applicable in a 
case like the following: An employee’s waiting period would have ended on 
September 30, 1946. Such period is advanced 50 working days because of non- 
creditable non-pay status between discharge from the armed forees and return 
to civilian duty in his particular case. This would make the pay increase become 
due after December 5, 1946. We must, therefore, recompute the service creditable 
in accordance with the new instructions which entitle the employee to credit for 
120 calendar days of the time elapsing between discharge from the armed forces 
and restoration to his former position. Recomputation moves the end of the 
waiting period back to September 30, 1946. Since this is a date prior to the 
beginning of the pay period in which the Civil Service Commission issued the 
new instructions, we assume that we should make the increase effective as of 
December 5, 1946. Is this correct? 

We are withholding instructions to our bureaus in regard to the procedure to 
be followed in handling cases in which the foregoing questions arise pending 
receipt of your decision. Your prompt consideration will, therefore, be deeply 
appreciated. ; 


Section 402 of the Federal Employees Pay Act of 1945, 59 Stat. 299, 
provides: 


(b) All employees compensated on a per annum basis, and occupying permanent 
positions within the scope of the compensation schedules fixed by this Act, who 
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have not attained the maximum rate of compensation for the grade in which their 
positions are respectively allocated, shall be advanced in compensation succes- 
sively to the next higher rate within the grade at the beginning of the next pay 
period following the completion of (1) each twelve months of service if such 
employees are in grades in which the compensation increments are less than 
$200, or (2) each eighteen months of service if such employees are in grades in 
which the compensation increments are $200 or more, subject to the following 
conditions : 

“(1) That no equivalent increase in compensation from any cause was received 
during such period, except increase made pursuant to subsection (f) of this 
section ; 

“(2) That an employee shall not be advanced unless his current efficiency is 
‘good’ or better than ‘good’ ; 

“(3) That the service and conduct of such employee are certified by the head 
of the department or agency or such official as he may designate as being otherwise 
satisfactory ; and 

“(4) That any employee, (A) who, while serving under permanent, war service, 
temporary, or any other type of appointment, has left his position to enter the 
armed forces or the merchant marine, or to comply with a war transfer as defined 
by the Civil Service Commission, (B) who has been separated under honorable 
conditions from active duty in the armed forces, or has received a certificate of 
satisfactory service in the merchant marine, or has a satisfactory record on war 
transfer, and (C) who, under regulations of the Civil Service Commission or the 
provisions of any law providing for restoration or reemployment, or under any 
other administrative procedure with respect to employees not subject te civil 
service rules and regulations, is restored, reemployed, or reinstated in any position 
subject to this section, shall upon his return to duty be entitled to within-grade . 
salary advancements without regard to paragraphs (2) and (3) of this sub- 
section, and to credit such service in the armed forces, in the merchant marine, 
and on war transfer, toward such within-grade salary advancements. As used 
in this paragraph the term ‘service in the merchant marine’ shall have the same 
meaning as when used in the Act entitled ‘An Act to provide reemployment rights 
for persons who leave their positions to serve in the merchant marine, and for 
other purposes,’ approved June 23, 1943 (U. S. C., 1940 edition, Supp. IV, title 50 
App., secs. 1471 to 1475, inc.).” 


In the decision of August 27, 1946, B-59772, 26 Comp. Gen. 138, re- 
ferred to in your letter, after quoting the current regulations of the 
Civil Service Commission which restrict the counting of service in 
the armed forces or upon war transfer for within-grade salary ad- 
vancements to those cases where the restoration to civilian duty was 
on a mandatory basis it was stated : 


Without at this time passing upon the validity of the Civil Service Regulations 
so far as they attempt to deny the right of a former Government employee to 
credit for service in the armed forces, merchant marine, or war transfer toward 
a within-grade salary advance upon reinstatement or reemployment in the Gov- 
ernment service under Civil Service Regulations authorizing such reinstate- 
ment or reemployment upon other than a mandatory basis, it would seem that the 
quoted regulations do not deny the discretionary authority of the employing office 
to give credit for all such service toward within-grade salary advancements if 
they should desire to exercise that discretion—there appearing nothing in the pro- 
visions of section 402 of the Federal Employees Pay Act of 1945 otherwise to bar 
the granting of such credit. 

Accordingly, this office will not be required to object to the Department of Agri- 
culture giving credit to reinstated or reemployed personnel for their military, 
merchant marine, or war transfer service toward within-grade salary advances, 
notwithstanding that their mandatory restoration rights have lapsed. * * * 


While the particular case considered in that decision involved the 
reemployment by the Department of Agriculture of a former employee 


of that Department whose mandatory restoration rights had lapsed, 
754496—48-——_50 
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that portion of the decision which is quoted above was not intended as 
applying solely to instances where former employees are reemployed 
in the same agency which they left to enter the armed forces or to 
perform service on war transfer. On the contrary, the quoted state- 
ment was intended to cover all reemployments or reinstatements within 
the purview of the said section 402 of the Federal Employees Pay Act 
of 1945 on other than a mandatory basis. Accordingly, questions 1 (a) 
and (b) are answered in the affirmative. 

Section 1 of Executive Order No. 9711, April 11, 1946, reads as 
follows: 


Any former employee of a department or agency of the Federal Government who 
is entitled to the benefits granted by subsection 8 (b) (A) of the Selective Training 
and Service Act of 1940 (54 Stat. 890), as amended, and who has entered or enters 
civilian employment under the Military Government authorities of the United 
States in any of the occupied territories within 90 days after separation from 
active military or naval service shall, if qualified to perform the duties of his 
position, be reemployed in his original civilian position or in a position of like 
seniority, status, and pay, upon application for such reemployment, made to the 
original employing department or agency within 90 days after termination of such 
civilian employment in any of the occupied territories, and upon presentation of 
a statement by the Secretary of War or the Secretary of the Navy, or their author- 

- ized representatives, reciting the date of termination of such civilian employment, 
that his services have been satisfactory, and that termination was not the result 
of delinquency or misconduct on the part of the employee. 


Section 205 of the regulations issued by the Civil Service Commission 
under the Federal Employees Pay Act of 1945, as amended by the Fed- 
eral Employees Pay Act of 1946, 60 Stat. 216 (Chapter Z1, page 426, 


Federal Personnel Manual), provides: 


War transfer.—‘War Transfer” means any transfer authorized by the Civil 
Service Commission under the Executive Order Nos. 8973 of December 12, 1941, or 
9067 of February 20, 1942, War Manpower Commission Directive No. X, or War 
Service Regulation IX, under conditions entitling the employee to reemployment 
in his former position or « position of like seniority, status, and pay; civilian em- 
ployment in occupied countries subject to the provisions of Executive Order No. 
9711 of April 11, 1946; or employment with public international organizations sub- 
ject to the provisions of Executive Order No. 9721 of May 10, 1946. 

It seems clear that under the terms of section 1 of Executive Order 
No. 9711, supra, persons within the purview thereof who make timely 
application for restoration to their former civilian positions after 
termination of their service with Military Government authorities 
in occupied territories have mandatory restoration rights within the 
meaning of the said Civil Service regulations. Also, it will be noted 
that section 402 of the Federal Employees Pay Act of 1945 specifically 
authorizes the counting, for within-grade salary advancement pur- 
poses, of “service under a war transfer as defined by the Civil Service 
Commission.” Consequently, since section 205 of the Civil Service 
regulations, supra, recognizes service with the Military Government 
authorities pursuant to Executive Order No. 9711 as creditable service 
for within-grade salary advancements, it is concluded that persons 
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coming within the purview of Executive Order No. 9711 who make 
timely application for restoration to their former civilian positions 
are entitled, as a matter of right, to count such civilian service as 
well as their military service for within-grade salary advancements. 
Likewise, in line with the holding in the said decision of August 27, 
1946, those employees who fail to make timely application for restora- 
tion to their former positions, may, in the discretion of the official of 
the agency in which they subsequently are employed, be credited both 
with their military service and their civilian service under Executive 
Order 9711. 

With respect to the counting of the nonpay period intervening be- 
tween the termination of service with the armed forces and the en- 
trance upon duty with the Military Government authorities and, also, 
the period between the date of termination of such duty and the date 
of restoration to the former civilian position, it is provided in the 
said Civil Service regulations under the Federal Employees Pay 
Acts of 1945 and 1946, as follows: 


Part IlI. Computation of Periods of Service. 

SecTIon 301. Service to be credited.—In computing the periods of service re- 
quired for within-grade salary advancements there shall be credited to such 
service: 

* + * * * * * 

In the case of an employee exercising reemployment rights under the terms of 
Executive Order No. 9711, not to exceed a total period of 120 calendar days of 
time elapsing between release from military service and acceptance of civilian 
employment in occupied territories under the Military Government authorities 
of the United States, and time élapsing between termination of such employment 
and the exercise of his reemployment rights in accordance with Executive 
Order No. 9711. 

In the light of the foregoing, you are advised that upon timely 
application for restoration to civilian duty, under the provisions of 
Executive Order No. 9711, an employee is entitled to have credited to 
him the periods in a nonpay status up to a maximum of 120 calendar 
days. However, in the absence of a statute or regulacion having the 
force and effect of law specifically providing therefor, employees who 
fail to avail themselves of their reemployment rights under Executive 
Order No. 9711, properly may not be given credit for any portion of 
such nonduty periods as service credits towards within-grade salary 
advancements. The questions presented under paragraph 2 of your 
letter are answered accordingly. 

Since, in the example given in connection with question 3, the right 
to count the period in a nonpay status between the date of discharge 
from the armed forces and the date of restoration to civilian duty 
did not arise until December 5, 1946—the effective date of the Civil 
Service regulation mentioned—such regulation may not operate to 
grant any benefits prior to its effective date. Further, since within- 
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grade salary advancements are effective at the beginning of the next 
pay period following the date upon which an employee meets all the 
prerequisites necessary therefor, you are advised that, in the example 
given, and assuming that the other requirements had been met, the 
within-grade salary advancement should have been made effective at 
the beginning of the next pay period following December 5—the date 
when the employee was entitled to count his nonpay status for service 
credit purposes. 










(B-64550) 


PASSENGER-CARRYING VEHICLES; TYPEWRITERS—PURCHASE PRICE 
LIMITATIONS AS INCLUDING BUREAU OF FEDERAL SUPPLY SUR- 
CHARGES 


In applying the statutory limitations on prices to be paid for automobiles and 
typewriters, surcharges added by the Bureau of Federal Supply, Treasury 
Department, to the purchase prices as administrative expenses involved in 
connection with such procurements may not be regarded as part of the 
prices to be paid, and appropriations available to the requisitioning agencies 
for purchases made through the Bureau are chargeable with the amount 
of the surcharges even though it may result in a total charge against the 
applicable appropriations of an amount in excess of the statutory maximum 


prices authorized to be paid for such purchases. 24 Comp. Gen. 94, over- 
ruled in part. 


Comptroller General Warren to the Secretary of the Treasury, April 8, 1947: 
I have your letter of March 11, 1947, as follows: 


Under Purchase Order C—26019-Final, the Procurement Division purchased 
for the Post Office Department 200 typewriters. These typewriters were in- 
voiced to the Post Office Department at a unit price of $70.625. The Post Office 
Department declined, in a letter dated October 11, 1946, a copy of which is 
attached, to make payment of the total amount involved, directing the atten- 
tion of the Procurement Division to Public Law 293, 78th Congress (58 Stat. 195 
[206]). The pertinent portion of that statute provides that “No part of any 
money appropriated by this or any other Act shall be used during the fiscal year 
1945 for the purchase within the continental limits of the United States, of 
any standard typing machines * * * at a price in excess of the following 
* * * to wit: 10’’ (correspondence models) $70.00 * * *” The machines 
which were purchased correspond with that description. 

Of the $0.625 involved in excess of $70.00, $0.375 was charged to the Post Office 
Department by the Procurement Division as a surcharge for services rendered, 
and it is in regard to such surcharge that your consideration is desired. 

The present case has been covered to some extent by your previous ruling in 
24 C. G. 94. In that case you stated that any surcharge made by the Procure- 
ment Division for services rendered to a Government agency in connection with 
the procurement of motor-propelled passenger-carrying vehicles and related 
services would constitute a part of the gross price to be paid by the purchasing 
office, and therefore, would be included within the price limitation. It is ob- 
vious that no distinction would exist between the purchase of automobiles and 
of typewriters. . 

The statement from your previous decision referred to above was not an 
essential part of your holding on the facts presented, and, in addition, did not 
involve a ruling submitted through or requested by this Department. It appears 
that a fuller consideration of all the factors involved in such cases should lead 
to the adoption of another viewpoint with respect to Procurement Division or 
Bureau of Federal Supply contracts. 
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The following reasons appear to be sufficient for reconsideration of the sur- 
charge question considered as an adjunct of the principal point of discussion 
in 24 C. G. 94. The type of statute which sets a limitation as to the maximum 
price payable for a particular article refers specifically to the purchase price 
to be paid and the surcharge is not a part of such price. Furthermore, Congress, 
in establishing such a maximum price, must have contemplated that adminis- 
trative expenses would be incurred in such a purchase, and such surcharge is 
representative of the administrative expense which would have been involved 
had the agency receiving the article purchased such article directly from the 
supplier instead of requesting this Department to make the purchase for it. 
Therefore, the addition of the surcharge does not add to the price paid, but is 
merely a means of reimbursement for such administrative expense. 

It is believed that examination of your previous decision in the light of the 
above reasoning should be sufficient for a ruling to the effect that surcharges 
added by the Bureau of Federal Supply should not be held to constitute a part 
of the gross price to be paid by the purchasing office in determining that such 
price does not exceed the statutory maximum price. 

The word “price,” as generally understood, means the payment made 
in consideration for an article sold (33 Words and Phrases 533) and, 
as used in the statute referred to in your letter and in the statute 
considered in 24 Comp. Gen. 94, clearly signifies the amount to be paid 
to a manufacturer or dealer for the purchase of automobiles and type- 
writers. It does not include amounts paid by one agency of the 
Government for services rendered to it by another Government agency. 
The limitations fixed in the said statutes on the prices to be paid 
for typewriters and automobiles necessarily relate to procurements 
from the manufacturers and dealers and not to transactions between 
two Government departments or agencies. It follows, therefore, that 
such prices properly should not be regarded as including any au- 
thorized administrative expenses involved in connection with such 
procurements. 

As contended in your letter, the surcharges added by the Bureau 
of Federal Supply, Treasury Department, appear to be representa- 
tive of the administrative expenses which would be involved if the 
articles involved were purchased by the requisitioning agencies of the 
Government directly from the suppliers of the articles rather than 
through the Treasury Department. Also, the addition of the sur- 
charges for the purpose of reimbursing the General Supply Fund of 
the Treasury Department for expenses incurred in making purchases 
for the several agencies of the Government is authorized by section 2 
of the act of February 27, 1929, 45 Stat. 1342, 41 U. S. C. 7b. 

Accordingly, surcharges such as those here in question are not 
properly for consideration as a part of the prices to be paid for auto- 
mobiles and typewriters within the meaning of the applicable price 
limitation statutes, and the appropriations available to the requisi- 
tioning agencies for purchases made through the Bureau of Federal 
Supply, Treasury Department, are chargeable with the amounts of 
the surcharges even though the addition thereof to the purchase 
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prices of the articles may result in a total charge against the applicable 
appropriations of an amount in excess of the statutory maximum 
prices authorized to be paid for such articles. 

As stated in your above letter, the opinion expressed in 24 Comp. 
Gen. 94, in answer to question No. 2 (e) as submitted by the Secretary 
of State was not based upon the facts of any particular case and did 
not constitute an essential part of the conclusion reached. Hence, 
to the extent that part of the said decision might be said to conflict 
with the instant decision, it no longer will be followed by this office. 


(B-64672) 


LEAVES OF ABSENCE—“WHEN ACTUALLY EMPLOYED” EMPLOYEES 


The elimination in the current Annual and Sick Leave Regulations, effective 
July 1, 1946, of the separate definition of “indefinite employees,” which 
appeared in prior leave regulations, and the incorporation thereof into the 
definition of “permanent employees,” as contained in said current regula- 
tions, in nowise affects the basis upon which employees coming within the 
former definition of “indefinite employees” now would be entitled to leave. 

An employee paid on a “when actually employed” basis under an appointment 
for a definite period of time not exceeding 1 year is to be regarded as a 
“temporary” employee’within the definition of that term in section 1.1 (c) 
of the current Annual and Sick Leave Regulations, rather than as a “perma- 
nent” employee as defined in section 1.1 (b) of said regulations, and, if 
otherwise entitled thereto, accrues annual leave at the rate of 244 days for 
each month of service. 

A “when actually employed” employee accrues leave under the current Annual 
and Sick Leave Regulations as a “permanent” or “temporary” employee, as 
the case may be, only for periods of continuous service of 1 month or more, 
and does not accrue leave for a month during which he is available for duty 
but does not render continuous service for such period. 

A “when actually employed” employee, who has established his right to annual 
leave either as a “permanent” or “temporary” employee under the current 
Annual and Sick Leave Regulations, may, to the extent of his accrued annual 
leave, be carried in a leave-with-pay status on days when he does not work; 
however, the employee may not be carried in a leave-without-pay status for 
such days so as to require a deduction from his previously earned leave 
credits—the effect of a break in the continuity of service being to prevent 
accrual of leave for the month in which it occurs. 


Comptroller General Warren to the Secretary of War, April 8, 1947: 
There has been considered your letter of March 17, 1947, as follows: 


A problem has arisen in the administration of the annual and sick leave 
regulations which appears to require consideration by your office. It is pre- 
sented herewith, with specific questions for your decision. 

Section 1.1 (b) of the Annual and Sick Leave Regulations is quoted as follows: 

“(b) ‘Permanent employees’ are those appointed without limitation as to 
length of service or for definite periods in excess of one year, or for the ‘dura- 
tion of the job, or for the duration of the present war and for six months 
thereafter; and those who, although paid only when actually employed, are 
continuously employed or required to be available for duty for a period of not 
less than one month, as distinguished from part time or intermittent employees.” 

In the War Department there are many types of positions which are filled 
on a “when actually employed” basis and the persons occupying those positions 
may be appointed under any regulation pertaining to full-time graded employees. 
They may occupy graded or ungraded positions; at per annum, hourly, per diem 
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or piece-work rates; under limited or unlimited appointments; on a regularly 
scheduled tour of duty of 40 hours per week, any portion thereof or on an 
unscheduled basis. The provisions of Section 1.1 (b) of the annual and sick 
leave regulations, quoted above, do not seem to recognize that “when actually 
employed” employees could be appointed on a “temporary” (for leave purposes) 
basis, but many such employees do have appointments for specified periods of time 
ranging from 30 days to 12 months. The regulations and decisions are entirely 
clear regarding the leave rights of “when actually employed” employees who 
occupy positions on a full-time basis under unlimited or indefinite appointments. 
However, your decisions are solicited on the following questions. 

1. Do “WAE” employees occupying full-time positions whose appointments are 
limited to periods of less than one year earn leave on a “permanent” or “tem- 
porary” basis? 

2. May a “WAE” employee, who has established his right to leave, be carried 
in a leave-with-pay status on any day on which he does not work or must those 
days on which his services are not required be considered as non-pay days 
(absence without pay) and subsequent reductions of leave credits computed? 

A specific case is cited as an example of the problems encountered : 
: Cold storage warehouseman, 72¢ per hour, appointed effective August 1, 1946, 

under Section 4, Temporary Civil Service Regulation No. VIII, “WAB,” not to 
exceed 6 months. Although he was available for duty, his services were utilized 
only as follows: 

“August 1—8 hours. 

“August 5 through August 9—8 hours per day. 

“August 12 through 16—6 hours per day. 

“August 19 through August 23—4 hours per day. 

“August 26 through August 30—8 hours per day.” 

3. How much, if any, annual and sick leave did this employee earn for 
August, 1946? 

4. If this employee held an unlimited appointment on a full-time basis, what 
would be the answer to question No. 3? 

Your early decision on these questions will be greatly appreciated. 


In addition to the provisions of section 1.1 (b) of the current Civil 


Service leave regulations (ch. Z1, p. 451, Federal Personnel Manual), 
quoted in your letter, section 1.1 (c) of those regulations provides: 


“Temporary employees” are those appointed for definite periods of time not 
exceeding one year. 

Before answering specifically the questions presented in your sub- 
mission, it is deemed appropriate to refer briefly to the pertinent 
provisions of the leave regulations in effect before the issuance of 
the current regulations and to consider the effect given thereto in 
prior decisions of this office. In that connection, it will be noted that 
so much of the definition of “permanent employees” in the current 
regulations as expressly refers to employees paid on a “when actually 
employed” basis formerly was contained, inter alia, in the definition 
of “indefinite employees” appearing in the immediately preceding 
regulations (revised effective January 1, 1945), which provided: 


Section 1.1 As used in these regulations: 

+ * * * * * « 

(d) “Indefinite employees” are those appointed for the “duration of the job” 
and those who, although paid only when actually employed, are continuously 
employed or required to be available for duty for a period of not less than 1 
month, as distinguished from part-time or intermittent employees. 


That definition of “indefinite employees” first appeared in section 1 
(e), Part 1, of Executive Order No. 7845, March 21, 1938, effective 
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January 1, 1938, and, with respect thereto, it was stated in decision of 
May 27, 1938, 17 Comp. Gen. 1017, at page 1020, as follows: 


* * * The phrase in the definition of indefinite employees “required to be 
available for duty for a period of not less than 1 month” should be read in connec- 
tion with the preceding words “continuously employed,” and simply means that 
to be classed as an indefinite employee the minimum period the employee serves 
or is on call for duty when needed must not be less than 1 month, but the phrase 
does not mean that annual or sick leave may be credited to an employee for lay- 
off or furlough periods without pay or for periods of continuous service of less 
than 1 month. The definition standing alone does not grant leave but must be 
considered in connection with the statutes and the other sections of the regula- 
tions. Annual and sick leave may be credited to indefinite employees only for 
periods of continuous service of 1 month or more which may be carried over 
from one such period of continuous service to another. * * * 

Also, in decision of November 17, 1938, 18 Comp. Gen. 457, it was 
stated : 
When an employee is given an appointment for an indefinite period with 
compensation at per diem rates when actually employed, it is to be presumed that 
he will be available for duty whenever called although performance each time 
called may not be compulsory. Such an appointment entitles the employee to 
annual leave at the rate of 24% days per month if and when the period of service 
rendered is sufficient in accordance with 17 Comp. Gen. 1017, If the appointment 
is limited to a definite period of less than 6 months, with compensation on a per 
diem basis when actually employed, the employee is entitled to leave at the rate 
of 2% days’ leave for each month of continuous service, also in accordance with 
17 Comp. Gen. 1017. See also in this connection decision of October 31, 1938, 
A-98734, 18 Comp. Gen. 400. 

The elimination of the separate definition of “indefinite employees” 
and the incorporation thereof into the definition of “permanent em- 
ployees” as contained in the current leave regulations, in nowise 
affects the basis upon which employees coming within the former 
definition of “indefinite employees” now would be entitled to leave. 
Consequently, applying the principles enunciated in the quoted deci- 
sions to that part of the definition of “permanent employees” ap- 
pearing in the current leave regulation which refers to employees 
paid on a “when actually employed” basis, it is concluded that an 
employee paid on a “when actually employed” basis under an appoint- 
ment for a definite period of time not exceeding one year, if otherwise 
entitled thereto, earns leave as a “temporary” employee, that is, on 
the basis of 214 days’ annual leave for each month of service. Further, 
a “when actually employed employee,” whether serving under an in- 
definite appointment or under an appointment for a definite period 
of time not exceeding one year, is entitled to leave only for periods of 
continuous service of one month or more on the basis either of a “per- 
manent” employee or a “temporary” employee depending upon the 
terms of his appointment. 

In the light of the foregoing, you are advised in answer to question 1 
that the employee would earn leave as a “temporary employee.” With 
respect to question 2, it may be stated that after the employee has 
established his right to leave he thereafter properly could be carried 
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in a leave-with-pay status on the days when he does not work to the 
extent of his accumulated leave; but there is no authority to carry 
such an employee in a leave-without-pay status for any day on which 
he is not required to work so as to require a deduction from the leave 
credit previously earned by him. Rather, since any break in the con- 
tinuity of the employee’s service would defeat his right to accrue 
leave for the month of service in which the break occurred, he simply 
would receive no leave credit for that particular service month. Ques- 
tions 3 and 4 are answered by saying that, in the example given, the 
employee would earn no leave for August, 1946, regardless of whether 
his appointment was for an indefinite period or for a definite period 
not to exceed 1 year. 


(B-65051) 


COMPENSATION—RATES—LIMITATIONS—EMPLOYEES OF THE OFFICE 
OF SELECTIVE SERVICE RECORDS APPOINTED WITHOUT REGARD 
TO CLASSIFICATION ACT . 


The limitation in section 6 (a) (4) of the act of March 31, 1947—establishing 

an Office of Selective Service Records—that the compensation of officers and 
employees appointed without regard to the Classification Act of 1923, as 
amended, shall “not be in excess of that provided in said Act” has reference 
to the $10,000 aggregate compensation limitation in section 603 (b) of the 
Federal Employees Pay Act of 1945, as amended, rather than to the specific 
minimum “rate” prescribed by the Classification Act for each grade at which 
all new appointments thereunder are required to be made. 


Comptroller General Warren to the Director, Office of Selective Service Records, 
April 9, 1947: 


I have your letter of March 31, 1947, reference 9-348-1, as follows: 


Subject: Request for opinion as to authority of Director of Office of Selective 
Service Records to fix compensation of officers and employees under the pro- 


Mg See. 6 (a) (4) of Public Law 26, 80th Congress, approved March 


A question has arisen as to the interpretation of the following provisions of 
Public Law 26, 80th Congress, approved March 31, 1947: 

“Sec. 6 (a). The Director is authorized * * * (4) to appoint and fix the 
compensation of such officers and employees (not to exceed 1,200 in number by 
November 1, 1947), as may be necessary for the purposes of this Act, with or 
without regard to the Classification Act of 1923, as amended: Provided, That 
pe compensation of such persons shall not be in excess of that provided in said 

ct.” 

Your opinion is requested as to whether under the above provisions of Public 
Law 26, the authority of the Director of the Office of Selective Service Records to 
fix the compensation of officers and employees he may appoint, is in any way 
limited other than by the provisions of the Federal Employees Pay Act of 1946 
fixing a maximum rate of compensation at $10,000 per annum. 

In view of the fact that it will be necessary to make certain appointments 
under the provisions of the above Act within the next few days, it will be appre- 
ciated if the furnishing of your opinion in this matter is expedited. 


Under the provisions of that portion of section 6 of Public Law 26, 
approved March 31, 1947, 61 Stat. 32, quoted in your letter, the Di- 
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rector, Office of Selective Service Records, is authorized to appoint 
and fix the compensation of officers and employees of that Office “with 
or without regard to the Classification Act of 1923, as amended.” 
The compensation of employees appointed in accordance with the 
Classification Act of 1923, as amended, necessarily is governed by all 
pertinent provisions of that act—including the maximum salary limi- 
tation of $10,000 per annum as prescribed by the Federal Employees 
Pay Acts of 1945, 59 Stat. 303, and 1946, 60 Stat. 218. But your 
question appears to refer more particularly to the extent of the au- 
thority conferred upon the Director in fixing the compensation of 
those employees appointed without regard to the Classification Act 
of 1923, as amended, in the light of the language used in the proviso 
in section 6, supra. In other words, your doubt appears to be whether 
the effect of the proviso merely is to restrict the authority of the Di- 
rector to the fixing of compensation of new appointees to not to ex- 
ceed $10,000, or whether such authority is limited to the fixing of com- 
pensation at a rate “not to exceed” the minimum rate prescribed by 
the Classification Act for the classification grade to which the posi- 
tion otherwise would be allocated—the rate at which all new appoint- 
ments under the Classification Act of 1923, as amended, are required 
to be made. 

An examination of the legislative history of Public Law 26 discloses 
that section 6 of the bill, S. 918—which became Public Law 26— 
originally authorized the Director to fix the compensation of new 
appointees “with or without regard to the Classification Act of 1923, 
as amended.” The proviso that “the compensation of such persons 
shall not be in excess of that provided in said Act,” was added to section 
6 by an amendment offered on the floor of the House of Representa- 
tives. In explaining the effect of said amendment, inter alia, in the 
consideration thereof before the House, the following statement was 
made by Representative Short: 

* * * There is a Director who receives a salary of $10,000, and he will have 
authority and power to appoint and fix compensation, within ‘certain bounds 
which our committee wrote into the bill this morning * * * 

Also, in connection with the limitation placed upon the number of 
employees in the Office of Selective Service Records, Representative 
Short stated : 

By November 1, this year, not more than 1,200 employees, and we also set a 
limit on the compensation or wages of these employees * * * 

Admittedly, the language contained in the said proviso to section 
6 is ambiguous to the extent that compensation is “provided” by the 
Classification Act of 1923, as amended, under a variety of circum- 
stances. For instance, it expressly provides for compensation at vari- 
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ous rates for the particular services and grades, with specific minimum 
and maximum rates for each grade, and, in addition thereto, it pre- 
scribes a maximum rate of compensation to be paid new appointees and 
a maximum salary rate of $10,000 per annum for any position within 
the purview thereof. The bill, S-918, as originally proposed, author- 
ized the fixing of compensation without regard to the Classification 
Act of 1923, as amended, under which bill the Director would have 
been authorized to disregard the $10,000 maximum salary limitation 
and to fix compensation at any rate he deemed appropriate. Ob- 
viously, the proviso under consideration here was intended to, and 
does, operate as a restriction upon such broad authority. However, 
nothing has been found either in the language of the proviso or the 
statements made in connection therewith from which it reasonably 
may be concluded that any and all rules prescribed by the Classifica- 
tion Act of 1923, as amended, for the fixing of compensation are to be 
applied to those persons appointed “without regard” to the provisions 
of that act. Further, it is significant that the proviso does not restrict 
the compensation of such persons to the “rates” of compensation pre- 
scribed by the Classification Act but merely limits such compensation 
to not to exceed the “compensation * * * provided in said act.” 

In the light of the foregoing, there appears justified the conclusion 
that under the provisions of section 6 of Public Law 26 the authority 
of the Director to fix the compensation of persons appointed without 
regard to the Classification Act of 1923, as amended, is limited only 
to the extent that such compensation may not exceed the rate of 
$10,000 per annum. Your question is answered accordingly. 


(B-53418) 


PAY—RETIRED—ENLISTED MEN RETIRED UNDER ACT OF JUNE 30, 
1941—COMMISSIONED AND ENLISTED SERVICE PAY FOR SIX 
MONTHS PRIOR TO RETIREMENT 



















Under section 3 of the act of June 30, 1941, requiring the retired pay of Army 
enlisted men retired under section 2 of said act for disability after 20 years’ 
service to be computed on the average pay received for 6 months prior to 
retirement, an enlisted man who, during the 6 months preceding his disability 
retirement, had reenlisted in his former enlisted status pursuant to the act 
of July 19, 1939, immediately following relief from active duty as a tem- 
porary commissioned officer is entitled to retired pay computed on the 
average pay received as an officer and as an enlisted man during such 
6-month period. 


ae Comptroller General Yates to Col. Carl Witcher, U. S. Army, April 10, 


Reference is made to your letter of November 21, 1946, requesting 
decision whether you are authorized to make payment on a voucher, 
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submitted therewith, in favor of Master Sgt. Samuel C. Morrell, re- 
tired, R-1718553, covering the difference between the retired pay 
received for the period August 1, 1944, to October 31, 1946, based 
on the average pay he received during the period of his last 6 months’ 
service as an enlisted man and the retired pay he would have received 
if computed on the average pay of an enlisted man and a commis- 
sioned officer during the 6 months of service immediately prior to 
retirement. 

By General Accounting Office certificate of settlement No. 1436036, 
dated October 7, 1946, there was certified due Samuel C. Morrell the 
sum of $153.41, representing the difference in retired pay between 
$150.08 per month and $303.49 per month for the month of July 1944, 
by reason of having served as a commissioned officer within the 
6-month period prior to retirement June 30, 1944, as a master sergeant, 
U.S. Army. You express doubt as to whether payment of the claim 
settlement itself is sufficient for continued payment of the higher 
amount in this case and whether the principles governing payment of 
the claim settlement in this case will govern similar cases. 

The Adjutant General of the Army has made the following report 
in the case: 

2. The records of this office show that Colonel Morrell was relieved from 
active duty 10 May 1944, by reason of physical incapacity ; that the cause of said 
incapacity was not an incident of commissioned service, having existed prior to 
his entry on extended active duty, 20 November 1940, and that said incapacity 
first manifested itself in the military service on or about April 1940; that he 
reenlisted 11 May 1944 in his former enlisted grade of master sergeant, without 
regard to any physical disqualification incurred, or having its inception, while 
on active duty in line of duty; and that he was placed on the retired enlisted 
men’s list effective 30 June 1944, by reason of physical disability incurred in 
line of duty, under the provisions of the Act of Congress approved 30 June 1941, 
while serving as master sergeant, Signal Corps Unassigned. 


3. Sergeant Morrell completed 27 years, 8 months and 8 days of honorable 
service to and including 30 June 1944, date of retirement. 


It appears that following his release from active duty on May 10, 
1944, as a colonel, AUS, oy reason of physical incapacity, after having 
served 314 years as a commissioned officer, Master Sergeant Morrell 
was reenlisted the following day pursuant to the act of July 14, 
1939, 53 Stat. 1001, which provides as follows: 


That hereafter any warrant officer or enlisted man of the Regular Army who 
shall serve on active duty as a Reserve officer of the Army of the United States 
or who shall be discharged to accept a commission in the Army of the United 
States and whose active service as a commissioned officer shall terminate 
honorably, shall be entitled, without regard to any physical disqualification 
incurred, or having its inception, while on active duty in line of duty, to reap- 
pointment as warrant officer or to reenlistment in the grade held prior to such 
commissioned service, without loss of service pr seniority and without regard 
to whether a vacancy exists in the grade of warrant officer or in the appropriate 
enlisted grade: Provided, That application for reappointment or reenlistment 
shall be made within six months after the termination of such commissioned 
service in each case: Provided further, That warrant officers and enlisted men of 
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the Regular Army shall be entitled to count active commissioned service in the 
Army of the United States as warrant or enlisted service for all purposes. 


Having been reenlisted despite his physical condition, as authorized 
by such act, Master Sergeant Morrell was retired 1 month and 20 days 
later for physical disability pursuant to the act of June 30, 1941, 
55 Stat. 394, 395, which provides in part as follows: 


Sec. 2. An enlisted man of the Regular Army or of the Philippine Scouts who 
has served twenty years or more in the military forces of the United States and 
who has became permanently incapacitated for active service due to physical 
disability incurred in line of duty shall be placed on the retired list. 

Sec. 3. When an enlisted man is placed on the retired list pursuant to the 
provisions of the next preceding section he shall receive 75 per centum of the 
average pay he was receiving for six months prior to his retirement * * *. 

. * + * * . * 

Sec. 5. All periods of service which are now counted under provisions of 
existing law in computing the time necessary to enable an enlisted man to retire 
upon completion of thirty years of service shall be credited in the computation 
of the twenty years of service necessary to confer eligibility for retirement 
hereunder. 


While the statute deals with the retirement of enlisted men, the said 
section 3 neither expressly nor by necessary implication limits the 
computation of the retired pay to pay previously received as an en- 
listed man. In that respect the provision is in marked contrast with 
the similar provision contained in section 4 of the subsequently 
enacted Armed Forces Voluntary Recruitment Act of 1945, approved 
October 6, 1945, 59 Stat. 538, 539, authorizing the retirement of any 


enlisted man of the Regular Army after 20 years’ service, which spe- 
cifically provides for the computation of retired pay on the basis of 
“the average annual enlisted pay” he was receiving for the 6 months 
immediately preceding his retirement. No such limitation is con- 
tained in the said 1941 act authorizing retirement for physical disabil- 
ity and nothing is found in the legislative history of the latter act 
showing that any such limitation was intended. The legislative his- 
tory shows that the “average” provision was adopted to guard against 
the abuse of promoting enlisted men immediately before retirement 
to increase their retired pay, but that provides no basis to disregard 
such expressly prescribed statutory method of computation in cases 
such as the present one where it works to the advantage of the enlisted 
man. Although the framers of the statute may not have particularly 
visualized the case of an enlisted man serving as a commissioned offi- 
cer during a part of the 6-months’ period preceding retirement (cf. 
Crooks v. Harrelson, 282 U.S. 55), it cannot be attributed to the Con- 
gress that, in enacting the statute, it was unmindful of the then recently 
enacted 1939 statute, supra, granting enlisted men of the Regular 
Army the right to reenlist, without regard to physical disqualifica- 
tion, following service as a commissioned officer, and providing that 
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their commissioned service could be counted as enlisted service for 
all purposes. Reading the two statutes together, and considering, 
inter alia, that such commissioned service was to be counted toward 
retirement under the 1941 statute, there appears no sufficient basis to 
hold as a matter of law that, notwithstanding the unqualified language 
used in the latter statute, the Congress intended nevertheless to ex- 
clude pay received for such commissioned service during the stipulated 
6-months’ period prior to retirement in the computation of the average 
pay received for such period. i 

Section 3 of the act of June 30, 1941, swpra, specifically provides 
without qualification that when an enlisted man is placed on the 
retired list pursuant to the provisions of section 2 of the act “he shall 
receive 75 per centum of the average pay he was receiving for 6 months 
prior to his retirement.” Accordingly, in the case of Master Sergeant 
Morrell, and in similar cases, retired pay should be computed on the 
basis of the average pay properly received in the military service for 
such 6 months’ service including in the computation pay received as a 
commissioned officer and as an enlisted man. Payment on the voucher 
returned herewith is authorized if otherwise correct. 


(B-64764) 


MILEAGE—TRAVEL BY PRIVATELY OWNED AUTOMOBILE—HEAD- 
QUARTERS; ETC. 


Where an employee travels by privately owned automobile on a mileage basis 
between points within his official station and, on the same day or during 
the same travel period, travels to an outside point, the two travel situations 
being susceptible of segregation, all the travel should not be paid for at the 
rate authorized pursuant to paragraph 12 (a) (1) of the Standardized 
Government Travel Regulations, as revised, for travel to outside points 
from points within, but, rather, the two situations should be considered 
separately and the former paid for only at the rate authorized pursuant 
to said paragraph for travel wholly within official station limits. 

In the absence of a satisfactory explanation as to the reason for an employee’s 
failure to show meter readings ordinarily required by the Standardized 
Government Travel Regulations, as revised, in support of claims for mileage 
for travel by privately owned automobile, and acceptable evidence of the 
distances traveled, such as a certificate by a responsible administrative 
official having knowledge of the facts, the phrase “in and around” used by 
the employees in his travel voucher may not be accepted to authorize pay- 
ment on a mileage basis for the use of a privately owned automobile. 

To the extent that there may be a conflict between the provision in paragraph 
3 of the Standardized Government Travel Regulations, that a place within 
2 miles of a traveler's office or living quarters may not be regarded as away 
from his station, and paragraph 12 (a) (1) of said regulations, as revised, 
authorizing payment of mileage for travel by privately owned automobile 
from designated posts of duty from whatever point therein the journey is 
begun, the latter should prevail; however, mileage for travel to a point 
within 2 miles of a traveler’s office or living quarters may be paid only at 
the rate for travel wholly within official station limits. 
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Comptroller General Warren to M. R. Ketcham, Treasury Department, April 
10, 1947: 


By letter dated March 19, 1947, the Administrative Assistant to 
the Secretary of the Treasury forwarded here for consideration your 
letter of December 26, 1946, in which you raise three questions con- 
cerning a voucher submitted by Inspector Walter Cooney, for travel 
expenses incurred during October 1946. The questions will be quoted 
and answered in the order presented. 


Question 1: 


4 Mas October 15, 1946 Mr. Cooney claims reimbursement for travel performed as 
ollows: 

(a) New York to Bronx, 12 miles. 

(b) Bronx to Weehawken, N. J., 19 miles. 

(c) Weehawken, N. J. to L. I. City, 10 miles. 

(d) L. I. City to New York, 4 miles. 

Mr. Cooney represents mileage here as one day’s trip, not wholly within limits, 
thus qualifying for reimbursement at 5¢ per mile in accordance with “from 
whatever point within his headquarters the traveler begins his journey.” This 
would appear to be correct if it is held that the travel was not wholly within 
limits. 

On the other hand, trips to Bronx (a), and return from L. I. City (d), represent 
travel within corporate limits and are possibly reimbursable at 4¢ per mile. Is 
it required to segregate travel on this day into mileage outside corporate limits? 


Paragraph 12 (a) of the Standardized Government Travel Regu- 
lations as amended by Budget Circular No. A-7, revised, dated Sep- 
tember 5, 1946, provides as follows: 


12 (a). Mileage basis: 

1. Unless otherwise provided in the appropriation concerned or other law, 
civilian officers or employees or others rendering service to the Government, re- 
gardless of subsistence status and hours of travel, shall be paid mileage in 
lieu of actual expenses of transportation for the use of privately owned motor- 
eycles, automobiles or airplanes on official business whenever such mode of 
transportation is authorized (or subsequently approved) as more advantageous 
to the Government. In determining whether such transportation is more ad- 
vantageous to the Government, consideration will be given to the advantages 
resulting from the more expeditious transaction of the public business as well as 
other advantages and/or disadvantages to the United States in the particular 
ease. Mileage at not to exceed 2¢ per mile for the use of privately owned motor- 
cycles or 5¢ per mile for the use of privately owned automobiles and airplanes 
shall be paid for necessary travel on official trips from designated posts of duty 
or places of service. In such cases the mileage rates as authorized or approved 
shall be paid from whatever point included within his headquarters the employee 
or other person rendering service to the Government begins his journey. When 
privately owned motorcycles or automobiles are used on official business wholly 
within the limits of the official station or place of service, mileage at not to exceed 
2¢ per mile for the use of privately owned motorcycles or 4¢ per mile for the use 
of privately owned automobiles shall be paid. In addition to the mileage allow- 
ances there may be allowed reimbursement for the actual cost of ferry fares and 
bridge, road, and tunnel tolls. When transportation is authorized or approved 
by a privately owned motorcycle or automobile on a mileage basis, places between 
which the travel was performed and meter readings representing the distances 
traveled must be shown in the expense account, which will be accepted as 
prima facie evidence of the correctness of such distances, subject to verification 
by means of official table of distances, or in absence of the required information 
therein by means of other acceptable evidence. Mileage for the use of privately 
owned airplanes shall be determined by multiplying the actual elapsed time 
in the air by the rated cruising speed of the particular airplane. Any unusual 
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conditions or circumstances which influence the elapsed time in the air must be 
explained. (See pars. 11, 12, 12 (a), 80 (e) (h).) 

2. Mileage shall be payable to only one of two or more employees traveling 
together on the same trip and in the same vehicle, but no deduction shall be 
made from the mileage otherwise payable to the employee entitled thereto 
by reason of the fact that other passengers (whether or not Government em- 
ployees) may travel with him and contribute in defraying the operating expenses. 
(See par. 89) [Italics supplied.] 

That paragraph contemplates two travel situations in which reim- 
bursement at a mileage rate for the authorized or approved use of 
a privately owned automobile may be proper. The first situation 
relates to travel performed on official business from a point within 
the headquarters of an employee to a point outside his headquarters. 
In that situation the regulation provides that reimbursement at the 
rate of not to exceed 5 cents per mile may be made from whatever 
point within the headquarters that the employee or other person ren- 
dering service to the Government begins his journey. The second sit- 
uation contemplated by that paragraph involves travel performed 
on official business wholly within the limits of the official station or 
place of service. In that situation the regulation provides for reim- 
bursement for such travel at a rate of not to exceed 4 cents per mile. 
No cogent reason appears why both situations could not arise on the 
same day or during the course of one period of travel. In respect of 
the travel itemized under question 1, the travel performed on October 
15, 1946, wholly within the limits of the official station, easily is sep- 
arable from the travel performed on that date from the designated 
post of duty. Therefore if the distances for which mileage is claimed 
were supported by meter readings or other satisfactory evidence of 
the distance actually traveled (see answer to question 2) the travel 
performed on October 15 ordinarily would be reimbursable at the 
rate of 4 cents per mile for travel from New York to the Bronx and 
from Long Island City to New York as constituting two trips wholly 
within the employee’s official station and completely separable from 
the trip from the Bronx (a point included within the headquarters 
of the employee) to Weehawken, N. J. (a point outside his headquar- 
ters), and the trip from Weehawken, N. J., to Long Island City. Ac- 
cordingly, this question is answered in the affirmative. 

Question 2: 


A pertinent requirement in 12a and also 83e of SGTR specifies that places 
between which the travel was performed and meter readings representing the 
distances traveled must be shown in the expense account. 

May the phrase “In and Around,” as used by Mr. Cooney on October 3 and 
October 24, 1946, be accepted as prima facie evidence of the correctness of such 
distances, inasmuch as street addresses involved are not readily identifiable on 
map readings? 


Paragraph 12 (a) of the Standardized Government Travel Regu- 


lations, supra, provides that where reimbursement is on a mileage 
basis, places between which travel is performed and meter readings 
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representing the distance traveled must be shown in the expense ac- 
count which will be acepted as prima facie evidence of the correctness 
of such distances. The last sentence of paragraph 83 (e) of the 
Standardized Government Travel Regulations is to the same effect. 
Accordingly, where reimbursement upon a mileage basis is claimed, 
meter readings ordinarily must be shown. However, where the 
meter readings are not shown and there is furnished a satisfactory 
explanation as to the reason for the failure to show such meter read- 
ings, supported by acceptable evidence of the distances actually trav- 
eled, such as a certificate by the responsible administrative officer 
having knowledge of the facts, reimbursement at a mileage rate may 
be proper. See in that connection 24 Comp. Gen. 168. In the absence 
of such explanation, evidence of distances traveled, and of a certifi- 
cate by a responsible administrative officer having knowledge of the 
facts, the phrase “in and around,” used by the employee in his travel 
voucher, not accompanied by meter readings, may not be accepted 
as evidence of the correctness of the distances traveled so as to author- 
ize reimbursement for the use of privately owned automobile at a 
mileage rate. This question is answered accordingly. 


Question 3: 


Paragraph 12 (a) as now amended includes reference to Paragraphs 11, 12, 
12 (a), 80 (e) (h), and 89 of SGTR. The omission of discussion on Paragraph 3, 
“Official Station—post of duty,” would appear to continue in force the restrictive 
clause, “but in no case shall a place within 2 miles of a traveler’s office or living 
quarters be considered as away from post of duty.” Since numerous decisions 
in such cases have precluded reimbursement for mileage within the 2-mile zone, 
would payment now be authorized by the clause contained in 12 (a) revised: 
from whatever point included within his headquarters the employee begins his 
journey? 


Section 3 of the Standardized Government Travel Regulations pro- 
vides: 


8. Official station—post of duty.—Designated post of duty and official station 
mean one and the same, the limits of which will be the corporate limits of the 
city or town in which the officer or employee is stationed, but if not stationed in 
an incorporated city or town, the official station is the reservation, station, or 
established area, or, in the case of large reservations, the established subdivision 
thereof having definite boundaries within which the designated post of duty is 
located, but in no case shall a place within 2 miles of a traveler’s office or living 
quarters be considered as away from his post of duty. 


Section 12 (a) of the Standardized Government Travel Regula- 
tions quoted in the answer to question 1, supra, primarily is based 
upon the act of February 14, 1931 (5 U. S. C. 73a), as amended by 
section 3 of Public Law 600, 79th Congress, approved August 2, 1946, 
60 Stat. 807, which provides: 


Seo. 3. The Act of February 14, 1931 (5 U. S. C. 73a), as amended, is further 
amended to read as follows: 


“Civilian officers or employees or others rendering service to the Government 
shall, under regulations prescribed by the President, and unless otherwise pro- 
vided in the appropriation concerned or other law, and whenever such mode of 
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transportation is authorized or approved as more advantageous to the Govern- 
ment, be paid in lieu of actual expenses of transportation not to exceed 2 cents 
per mile for the use of privately owned motorcycles or 5 cents per mile for the 
use of privately owned automobiles er airplanes when engaged in necessary 
travel on official trips from their designated posts of duty or places of service, 
or 2 cents per mile for the use of privately owned motorcycles or 4 cents per mile 
for the use of privately owned automobiles when used on official business wholly 
within the limits of their official stations or places of service. In addition to 
the mileage allowances provided for in this section, there may be allowed reim- 
bursement for the actual cost of ferry fares and bridge, road, and tunnel tolls. 


The Committee on Expenditures in the Executive Departments, in 
House Report No. 2186, Seventy-ninth Congress, Second session, ac- 
companying H. R. 6533, which became Public Law 600, stated, with 
respect to section 3 thereof: 


Sec. 8. Auto mileage.—In a revision of the Auto Mileage Act of 1931, the fol- 
lowing changes from present general law are proposed : 

“(1) Mileage is to be paid for the use of a private car at the employee's station 
as well as for trips from one point to another, but in the former case the maxi- 
mui rate is to be 4 cents instead of 5 cents. The present law allows the payment 
of actual expenses only (that is, gasoline and oil) for driving within an em- 
ployee’s station, except in the case of certain particular agencies where Congress 
has specifically provided for mileage up to 3 cents or 4 cents at the official sta- 
tion. It is believed to be manifestly more practical and not perceptibly less eco- 
nomical to allow mileage at the station of an employee. In the case of trips from 
one point to another, the bill would make no change in the rate now payable, that 
is, up to 5 cents a mile, as may be determined by the department, but the bill 
would have the effect of removing the present technicality which requires the 
speedometer readings and computation to begin at the point of leaving the cor- 
porate limits of the city where the employee is stationed. The mileage rate as 
authorized up to 5 cents will be paid from whatever point included within his 
headquarters the employee begins his journey. 

“(2) Mileage may be allowed for travel authorized and directed in the Gov- 
ernment’s interest whether or not the traveler be an actual employee of the Gov- 
ernment. 

“(3) The present law requires it first to be determined that a proposed journey 
by private car is more economical and advantageous to the United States. It is 
proposed to remove the requirement that the economy to the Government be 
actually found and declared in the travel order and proved by a comparison of 
figures in case of doubt. The committee does not contemplate and would not 
sanction the use of a private car where the expense would be distinctly less eco- 
nomical to the United States, but it is willing to leave this responsibility to the 
administrative officers involved who, it is believed, can be relied upon to exer- 
cise justifiable restraint without being required to undertake extensive and 
formal findings and proofs. 

“(4) The present law requires that the authorization for the use of a car 
be signed before the traveler leaves. It is believed this is unnecessarily restric- 
tive and does not provide for emergencies when subsequent approval is all that 
ean be obtained. The bill provides for mileage either to be authorized (that is, 
in advance), or approved (that is subsequently), thus leaving the payment of 
mileage within administrative control. 

“(5) In line with the accepted principle that the payment of mileage commutes 
any and all expenses involved in the trip (such as for gasoline, oil, ttres, deprecia- 
tion, storage, towing, repairs, accidental damages to or against the car or its 
owner) it has been held that ferry fares, bridge, road, and tunnel tolls are in- 
cluded in the mileage and may not be paid in addition. This is believed to be an 
inequitable result of the present statute. In line with a number of special pro- 
visions recently adopted for particular agencies, reimbursement is provided for 
such fares and tolls in addition to whatever mileage may otherwise accrue.” 
[Italics supplied.] 


Senate Report No. 1636, Seventy-ninth Congress, is to the same effect. 
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In view of the foregoing, it reasonably may be concluded that to 
the extent that there may be a conflict between paragraphs 3 and 12 (a) 
of the Standardized Government Travel Regulations, as amended, in 
determining whether mileage is payable for the use of privately owned 
vehicles for travel performed within or from an employee’s official 
station, that section 12 (a) of the Standardized Government Travel 
Regulations, as amended, should prevail. This question is answered in 
the affirmative. However, where travel is to a point within 2 miles of 
a traveler’s office or living quarters it may not, in the light of the last 
part of paragraph 3 of the regulations quoted, swpra, be considered as 
travel from the designated post of duty or place of service and re- 
imbursement would be authorized only at the rate authorized for travel 
on official business wholly within the limits of the official station or 
place of service. 

The voucher, which is returned herewith, may not be certified for 
payment upon the present record. 


(B-65077) 


SALES—SURPLUS GOVERNMENT REAL PROPERTY 


An executory contract for the sale of surplus Government real property under 
which an offeror paid 10 percent of the purchase price as earnest money 
deposit may, prior to the date specified for payment of the balance due, 
be rescinded by mutual assent and refund made to the offeror of the earnest 
money deposit, provided it be administratively determined that such rescis- 
sion is in the best interests of the United States, notwithstanding that the 
ultimate sales price of the property when subsequently disposed of may be 
less than originally provided for in the rescinded contract. 

Under an executory contract for the sale of surplus Government real property 
which provided that the Government may retain the earnest money deposit 
paid by the offeror as liquidated damages in the event the offeror fails to pay 
the balance of the purchase price within the time specified, the Government 
has a vested right to retain such earnest money deposit upon the offeror’s 
default, and there is no authority to waive such liquidated damage provision 
or to refund any part of the deposit retained as liquidated damages legally 
accruing to the Government. 

A liquidated damage provision in an executory contract for the sale of surplus 
Government real property authorizing the retention by the Government of 
the earnest money deposit paid by the offeror in event of his failure to pay the 
balance of the purchase price within the time specified is for enforcement 
pursuant to its terms without the necessity of examining into the question 
of actual damages; and, even though the amount of actual damages suffered 
by the Government as a result of an offeror’s default be less than the retained 
earnest money deposit, there is no legal basis for refunding any part of the 
deposit. 

The holdings herein respecting the right to rescind by mutual assent an executory 
contract for the sale of surplus Government real property and to refund to 
the offeror the earnest money deposit which the Government may retain as 
liquidated damages in the event of the failure of the offeror to pay the balance 
of the purchase price within the time specified are based upon the fundamental 
principles of the law of contracts and, in the absence of a statute or regula- 
tion to the contrary, such principles would apply with equal force to any 
offerer, whether a veteran, a holder of a priority other than that of a veteran, 
or a holder of no priority rights. 
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Comptroller. General Warren to the Secretary of Agriculture, April 10, 1947: 
There has been received your letter of April 1, 1947, enclosing a copy 
of a form contract, “Offer to Purchase Real Estate,” utilized by the 
Farm Credit Administration as disposal agency for the disposal of 
surplus agricultural, forest, grazing, or mineral real property under 
the provisions of the Surplus Property Act of 1944, 58 Stat. 765, and 
requesting a decision on a number of questions which have arisen under 
the terms of the contract form in connection with the right of the 
disposal agency to rescind the contract by mutual consent and refund 
the earnest money deposit after the offer shall have been accepted. 


The circumstances giving rise to the questions are set forth in your 
letter, in pertinent part, as follows: 


* * * Particular reference in this respect is made to condition (8), which 
provides as follows: 

“(8) If this offer is accepted and if Offeror fails or refuses to pay the entire 
purchase price promptly on the date specified herein, then Seller, shall have the 
right to cancel the contract and retain as liquidated damages the cash paid 
hereunder.” 

In presenting the problem the following assumed circumstances are submitted 
as representative of the actual cases encountered. 

Assume that a veteran exercising the priority and purchasing at a fixed price 
as provided by section 23 of the Surplus Property Act of 1944, as amended, 
submits an offer to purchase surplus real property on the enclosed form, deposits 
10 percent of the purchase price, and is granted 30 days from the date the offer is 
accepted within which to pay the balance remaining due. After acceptance of 
the offer by the disposal agency, the veteran, for meritorious reasons, informs 
the disposal agency that he is unable or unwilling to complete the purchase, and 
as a result the disposal agency in its administrative discretion wishes to release 
the veteran from his contractual obligation and refund the earnest money de- 
posit. Usually there are other prospective purchasers, either with or without 
priority rights, who desire to acquire the property at the same or a higher pur- 
chase price. However, there is no assurance that in every case the property may 
be subsequently sold for the same or a higher price than that provided for in 
the existing contract. 

1. Upon the basis of the assumed statement of facts recited above and in the 
light of the terms of the enclosed form of contract, your decision of the following 
questions will be appreciated : 

a. May the contract be rescinded by mutual consent and the earnest money 
deposit refunded to the offeror at any time after acceptance of the offer and 
before the time has expired for payment of the balance remaining due as provided 
for by the contract? ; 

b. After the offer has been accepted, the time for payment of the balance due 
has expired, and the offeror is in default, may the right of the Government to 
retain the amount of the deposit be waived and the deposit refunded? 

ce. In either or both of the preceding questions, would the fact that a subse- 
quent sale of the property was for a less amount affect the right to rescind the 
existing contract and refund the deposit? 

d. In the event the offeror defaulted in payment of the purchase price under 
the terms of the contract and the disposal agency declared the deposit forfeited 
as liquidated damages as provided for by the contract could the disposal agency 
in the exercise of administrative discretion refund only the portion of the de- 
posit in excess of the actual damages sustained by the United States upon a 
final sale of the property to another party? 

2. Would your decision of the questions a, b, c, and d in the preceding para- 
graph be changed if the offeror in the assumed statement of facts recited above 


were (a) a holder of a priority other than that of a veteran or (b) a holder 
of no priority rights? 
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With respect to question 1 (a), it is well settled that the parties 
to an executory contract, before a breach of it occurs, may rescind it 
by mutual assent. Savage Arms Corporation v. United States, 266 
U.S. 217. It is equally well settled that when a contract is rescinded 
by mutual assent any consideration theretofore received by one of the 
parties must be returned in order to place the parties in status quo. 
Pullman Car Co. v. Krause, 40 So. 398, 4 L. R. A. (NS) 103; Babcock 
v. Farwell, 245 Til. 14, 91 N. E. 683. In view thereof, and since it is 
a matter of administrative discretion to determine whether the public 
interest requires such action there would be no legal objection to 
rescission of the contract and refund of the earnest money deposit 
prior to the time specified for performance, if it be administratively 
determined that such termination is in the best interest of the United 
States. 18 Comp. Gen. 826. 

With respect to question 1 (b), in view of the above-quoted lan- 
guage of condition (8) of the contract form, it seems clear that the 
earnest money deposit is intended as a liquidation of the damages 
which might result from the offeror’s default and should be so re- 
garded. See, in this connection, Lamport Mfg. Supply Co. v. United 
States, 65 C. Cls. 579, 609; John T. Hickey v. United States, 65 C. 
Cls. 729, 736; Asia Investment Co. v. Levin, 118 Wash. 620, 204 
P. 808. Thus, it appears that, in cases where the offeror defaults, the 
right to retain the earnest money deposit as liquidated damages as 
provided by the contract thereupon vests in the Government and, 
under such circumstances, there is no legal basis for refunding any 
part of the deposit, it having been held consistently by the courts 
that no officer or employee of the Government has authority to waive 
a valid liquidated damage provision of a contract or to remit a claim 
of the Government for the amount of liquidated damages legally ac- 
cruing to the United States thereunder. Pacific Hardware and Steel 
Company v. United States, 49 C. Cls. 327, 335; Bausch and Lomb Op- 
tical Company v. United States, 78 C. Cls. 584, 607. Accordingly, this 
question is answered in the negative. 

Relative to question 1 (c), it appears that, under the circumstances 
enumerated in question 1 (a), the right to rescind a contract by mutual 
assent is not dependent on whether or not the property subsequently 
may be sold for a lesser price but rather on the will of the parties to 
the contract and, consequently, it is obvious that any subsequent dis- 
position of the property could not affect that right, notwithstanding 
the fact that the ultimate sales price of the property may be less than 
originally provided for by the rescinded contract. Also, since there 
is no legal basis to refund the earnest money deposit under the cir- 
cumstances set forth in question 1 (b), it would seem to follow that, 
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once the Government has exercised its right to retain the earnest money 
deposit in liquidation of the damages suffered and has declared the 
contract terminated, any subsequent sale of the property at a lesser 
price would not affect such right. 

With respect to question 1 (d), since the contract form under 
paragraph 8 thereof, specifically provides that the earnest money de- 
posit is intended to be the measure of the damages which might re- 
sult from the offeror’s default, the said liquidated damage provision 
is for enforcement pursuant to its terms without the necessity of 
examining into the question of actual damages. In other words, 
while it may develop that the actual damages suffered by the Gov- 
ernment as a result of an offeror’s default are less than the amount 
accruing under the liquidated damage provision of the contract, that 
fact would afford no legal basis for refunding any part of the de- 
posit. See 18 Comp. Gen. 709, 711. 

With respect to question 2 (a) and (b) you are advised that the 
answers to your preceding questions are based upon fundamental 
principles of the law of contracts and that, naturally, in the absence 
of a statute or statutory regulation to the contrary such principles 


would apply with equal force and effect in all cases, irrespective of the 
status of the offeror. 


(B-63225) 


RENTAL AND SUBSISTENCE ALLOWANCES—DEPENDENTS—IN LOCO 
PARENTIS RELATION COMMENCING AFTER OFFICER BECAME ADULT 


Under section 4 of the Pay Readjustment Act of 1942, as amended, including 

persons who had stood in loco parentis for not less than 5 years in the classes 
of persons on whose account increased rental and subsistence allowances 
may be paid, increased allowances are not payable where the alleged in loco 


parentis status of an officer’s dependent aunt commenced after the officer had 
become an adult. 








Comptroller General Warren to Col. F. Richards, U. S. Army, April 14, 1947: 

By first indorsement of January 21, 1947, there was forwarded to 
this office by the Chief of Finance your letter of January 9, 1947, re- 
questing decision whether you are authorized to make a payment on a 
voucher submitted therewith in favor of Capt. Bartholomew W. Peter- 
son, AUS, O-1995319, covering increased allowances as for an officer 
with dependents (aunt in loco parentis) for the period from December 
1 to 31, 1946. 

Section 4 of the Pay Readjustment Act of 1942, 56 Stat. 361, defines 
the term “dependent” as follows: 

The term “dependent” as used in the succeeding sections of this Act shall 


* * * also include the father or mother of the person concerned provided he 
or she is in fact dependent on such person for his or her chief support * * *. 
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By the act of November 24, 1945, 59 Stat. 587, effective December 
1, 1945, it was provided, in part, as follows: 


That section 4 of the Pay Readjustment Act of 1942 (56 Stat. 361), as amended, 
is amended by adding at the end thereof the following new paragraph: 

“As used in this section, the terms ‘ father,’ ‘ mother,’ ‘ parent,’ and ‘ parents’ 
shall include a stepparent, a parent by adoption, and any person, including a 
former stepparent, who has stood in loco parentis to the person concerned at any 
time for a continuous period of not less than five years * * *.’ 

It appears from the officer’s affidavit executed December 21, 1946, 
submitted with your letter, that he was born on September 27, 1905, 
and that the alleged in loco parentis relation commenced on October 
1, 1927, after the officer had reached the age of 22 years—that is to 
say, after he had become an adult. Hence, there arises the question as 
to whether the Congress in enacting the amending act of November 
24, 1945, supra, used the words in loco parentis with the common-law 
limitation upon them, namely, that the relation could not exist except as 
to a minor, or in the broader sense of general descriptive words. 

As to the general proposition whether at common law a person can 
stand in loco parentis to an adult, there has been found only one case— 
In re McCardle’s Estate (Supreme Court of Colorado, June 25, 1934, 
35 P. 2d 850)—involving other than veterans’ insurance cases under 
Federal insurance statutes. In the first such insurance case—Meisner 
v. United States, decided by the United States District Court, W. D., 
Missouri, February 28, 1924, 295 F. 866—it was held that a person may 
stand in loco parentis to an adult, there being referred to, among other 
matters, the general policy of the courts to effect, if possible, the ex- 
pressed wishes of a deceased soldier. Thereafter, on October third of 
that same year (1924), the United States District Court for the East- 
ern District of Kentucky, in the case of Howard v. United States, 2 F. 
2d 170, discussed the Meisner case, supra, and expressly disapproved 
the conclusion reached in that case, stating that the phrase in loco 
parentis is a legal one; that it represents a definite legal conception ; 
and that it must be taken in that sense unless shown to have been used 
in a broader sense. To like effect as the Howard case are, thereafter, 
the cases of Tudor v. United States, 36 F. 2d 386, decided by the United 
States District Court, W. D., Washington, N. D., November 8, 1929; 
In re McCardle’s Estate, supra, 35 P. 2d 850, decided by the Supreme 
Court of Colorado, June 25, 1934—the only case found which involved 
a matter other than veterans’ insurance; and the case of Zazove v. 
United States, decided in the United States District Court for the 
Northern District of Illinois, Eastern Division. However, in the latter 
case, on appeal to the Circuit Court of Appeals, Seventh Circuit—as 
reported in 156 F. 2d 24—that court held June 27, 1946, that a person 
may stand in loco parentis to an adult. The court’s decision was based, 
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in part, on its opinion that the words in loco parentis, as used in the 
statute there involved, were used as descriptive words rather than 
words circumscribed by common-law limitations; that the statute 
should be given such construction “as we think would fairly carry out 
the generous and liberal policy of the Congress to protect and effec- 
tuate the clearly expressed intentions of the servicemen”; and on the 
action of the House of Representatives just previously on June 3, 1946, 
to make certain that the class of beneficiaries included stepparents, 
contrary to a previous administrative determination that such persons 
were not included, which congressional action was referred to by the 
court as indicative that the Congress never intended that the words 
in loco parentis as used in the statute then before the court, were to 
be given a narrow, legalistic construction. 

Aside from the conflict of opinion shown by the above-cited decisions 
as to the meaning to be given to the words in loco parentis, and while 
the latest of said decisions is to the effect that a person may stand in 
loco parentis to an adult, it is to be noted that the decisions holding 
that a person may stand én loco parentis to an adult are confined to 
veterans’ cases involving contracts of insurance. In such cases the 
insured pays a premium and a contractual relationship exists between 
the insured and the Government, whereas claims for increased rental 
and subsistence allowances on account of persons in loco parentis are 
claims for amounts of a gratuitous nature and which are payable to 
the adult claiming that another stands in loco parentis to him rather 
than to the one asserting that he stands in loco parentis, as is the 
case in the insurance contracts. Also, the Zazove case—decided June 
27, 1946—holding that a person may stand in loco parentis to an adult, 
had not been decided at the time of the amendment of November 24, 
1945, hereinbefore quoted, to section 4 of the Pay Readjustment Act of 
1942, 56 Stat. 361, which amendment included, for the first time, in 
the term “dependent” as used in said section 4, persons who have 
“stood in loco parentis to the person concerned at any time for a con- 
tinuous period of not less than 5 years.” 

As indicative that the Congress legislated more restrictively with 
regard to persons in loco parentis under the so-called dependency 
allowance act, it will be noted that a period of at least five years of 
in loco parentis status is required under that act, whereas in the in- 
surance legislation considered in the cases cited hereinbefore there 
was required such status for only a period of not less than 1 year. 
Further, as suggestive, though admittedly not conclusive, of the con- 
gressional intent in the matter, there is quoted from volume 91, part 
7, of the Congressional Record, at page 8697, the following: 
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Amending Section 4 of the Pay Readjustment Act of 1942, as amended. 

The Clerk called the bill (H. R. 2525) to include stepparents among those per- 
sons with respect to whom allowances may be paid under the Pay Readjustment 
Act of 1942, and for other purposes, 

The Speaker. Is there objection to the present consideration of the bill? 

Mr. Cote of New York. Mr, Speaker, reserving the right to object, for the pur- 
pose of asking the gentleman from Alabama who reported this bill an explanation 
of the meaning of the expression : 

“A person standing in the place of a parent in loco parentis to the person con- 
cerned at any time will be considered as a blood parent.” 

Does that mean that the individual must be in the position or have the status 
of loco parentis during the soldier’s minority? Or may that period of loco 
parentis run after the soldier becomes 21 years of age? 

Mr. SPARKMAN. Answering the gentleman from New York, it seems to me that 
would be wholly a matter of legal interpretation. To my own mind a person 
could not become in loco parentis to an adult. The relationship must exist at a 
time when the child requires the protection of a parent; in other words, during 
the infancy or minority of a child. 

Mr. Cote of New York. 'I understand that is the view that has been taken by 
the Veterans’ Administration in interpreting certain Veterans’ Administration 
laws, but some cases have come to my attention where an adult has actually ful- 
filled the status of loco parentis to a soldier who was over 21 years of age, pro- 
viding a home for the young man, and caring for him the same as any mother 
would. It was my thought that it might be the intention of the gentleman’s 
committee that this 5-year period of loco parentis status might be applied to a 
case such as I have just mentioned where the status did not begin until after 
the person concerned was over 21 years of age. 

Mr. SPARKMAN. In my opinion it could not. 

Mr. Rankin. Mr. Speaker, I ask unanimous consent that this bill may be 
passed over without prejudice. I believe there are some phases of this question 
with which the gentleman from Alabama is not familiar. 

The SpeAKeR. Is there objection to the request of the gentleman from 
Mississippi? 

There was no objection. 


Also, it is significant to note that nowhere in the committee reports 
on the bill—there are no published hearings on the bill—or in its 
consideration on the floor of either House of Congress has there been 
found any indication, other than the above-quoted matter, as to the 
intention of the Congress with regard to the words in loco parentis. 

In this state of the matter there is at least grave doubt that the 
Congress intended by the said amending act of November 24, 1945, 
to include within the phrase in loco parentis of that act, persons 
who had assumed a parental relation to an adult.. And, as was said 
in Longwill v. United States, 17 C. Cls. 288, at page 291, it is the duty 
of the accounting officers of the Government to reject those claims “as 
to the validity of which they are in doubt.” Accordingly, this office 
may not authorize payment of such allowances in such in loco parentis 
cases in the absence of an affirmative expression of the Congress in 
the matter or of a judicial determination of an officer’s right to the 
increased allowances in such cases. 

The voucher submitted with your letter—payment thereon not being 
proper under this view of the matter—is, together with the other 
papers submitted, being retained in this office. 
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(B-64821) 


LEAVES OF ABSENCE—ACCRUAL—DURING PERIODS OF VOLUNTARY 
CIVILIAN SERVICE WHILE ON MILITARY TERMINAL LEAVE 


Persons who, prior to the effective date of the act of November 21, 1945, per- 
mitting the concurrent receipt of civilian compensation and military pay 
and allowances during periods of military terminal leave, voluntarily ren- 
dered civilian service during such terminal leave of such a character as 
would have entitled them, if regularly assigned to civilian positions, to the 
leave benefits granted Federal employees generally by the annual and sick 
leave acts of March 14, 1936, may be considered as having earned or accrued 
leave in accordance with the provisions of the leave acts during such civilian 
service. 







Comptroller General Warren to the Administrator of Veterans’ Affairs, April 
14, 1947: 


There has been considered your letter of March 20, 1947, as 
follows: 


Reference is made to Public Law 226, 79th Congress entitled “An Act to 
provide for adjustment of compensation of certain members or former members 
of the armed forces of the United States who, before expiration of their terminal 
leave have performed, or shall hereafter perform civilian services for the United 
States, its Territories or possessions or the District of Columbia, and for other 
purposes.” 

There now arises the question as to whether sick and annual leave may 
accrue in the civilian position to members of the military or naval services 
during the period they are on terminal leave from the armed forces and prior 
to the enactment of Public Law 226, 79th Congress. 

Mr. Henry W. Longfellow, while a member of the military service on terminal 
leave from October 15 through December 21, 1945, performed service in the 
Veterans Administration on a gratuitous basis from October 15 to November 21, 
1945. Under Public Law 226, 79th Congress, heretofore mentioned, he was 
paid by direct settlement of the General Accounting Office, for the service in 
the Veterans Administration from October 15 to November 21, 1945, the date of 
enactment of the law. Personnel action effecting Mr. Longfellow’s “Return 
from Military Furlough, promotion and reassignment” was taken November 21, 
1945 effective on that date, and leave was credited as accruing effective the 
date of his reassignment to his civilian position. 

There is enclosed copy of memorandum opinion of the Solicitor of the Veterans 
Administration to whom the question was presented regarding the effective 
date pn which leave may be considered to accrue to the employee. 

I should appreciate your decision as to whether annual and sick leave is 
earned by a member of the military or naval services while on terminal leave 
from the armed forces (a) prior to the effective date of assignment or reassign- 
ment to a civilian position; (b) prior to November 21, 1945, the date of enact- 
ment of Public Law 226, 79th Congress. 


Section 2 (c) of the act of August 1, 1941, as added thereto by Public 
Law 226, approved November 21, 1945, 59 Stat. 585, 5 U. S. Code 
6la—1c, 1940 ed., Supp. V, provides: 


Any such person who, while on terminal leave from the armed forces, performed 
or shall on or after November 21, 1945 perform services for the Government 
of the United States, its Territories or possessions, or the District of Columbia 
(including any corporation created under authority of an Act of Congress which 
is either wholly controlled or wholly owned by the Government of the United 
States, or any department, agency, or establishment thereof, whether or not 
the employees thereof are paid from funds appropriated by Congress), for 
which he would have been entitled to be paid had he regularly become employed 
or reemployed in a civilian position prior to performing such services, and 
had he not been receiving pay and allowances from the armed forces for the 























DECISIONS OF THE COMPTROLLER GENERAL 783 


period during which such services were performed, shall, if he has not other- 
wise been compensated for such services, be entitled, upon application therefor 
filed with the General Accounting Office, or, in the case of a person performing 
such services for a Territory or possession, filed with the appropriate agency 
or officer of the Government of such Territory or possession to be paid a lump 
sum equal in amount to the compensation he would have received for such 
services had he been regularly employed or reemployed and had he not been 
receiving pay and allowances from the armed forces. 

An examination of the legislative history of the said amendatory act 
of November 21, 1945, discloses that it was the purpose thereof to 
confer upon persons within the purview of that act who theretofore 
or thereafter performed civilian service under the Government while 
on terminal leave from the armed forces all the rights, benefits, and 
privileges to which they would have been entitled had there been no 
legal impediment to such service at the time it was rendered. Hence, 
it reasonably appears that where the character of the civilian service 
rendered while on terminal leave was such as would have entitled 
the person to the leave benefits granted to Federal employees generally 
under the annual and sick leave acts of March 14, 1936, 49 Stat. 1161, 
1162, such individuals, on and after the date of enactment of the said 
1945 statute, properly may be considered as having earned or accrued 
leave in accordance with the provisions of the 1936 leave statutes 
during the period of civilian service during terminal leave from the 
armed forces. I am pleased to note that the conclusion herein reached 
accords with the view expressed in the memorandum opinion of the 
solicitor of the Veterans’ Administration, a copy of which was for- 
warded with your letter 

The questions presented in the concluding paragraph of your sub- 
mission are answered in-the aflirmative—assuming, of course, that said 
questions relate only to periods of service actually rendered in the 
civilian position. 


(B-63378) 


RETIREMENT—CIVILIAN—DEDUCTIONS—REFUNDS—ERRONEOUS— 
PAYEE AND CERTIFYING OFFICER LIABILITY 


In view of the provision in section 7 of the Civil Service Retirement Act, as 
amended, requiring the payment of a deferred annuity at age 62 to employees 
separated from the service after not less than 5 years’ service and before 
becoming eligible for retirement, a former employee who was erroneously 
refunded his retirement deductions after he had completed more than 5 
years’ creditable service toward retirement is to be regarded as indebted 
to the United States in the amount of such erroneously refunded deductions 
and appropriate action should be taken to effect collection thereof. 

A certifying officer who, in certifying a voucher covering refund of retirement 
deductions, relied upon the then available official records indicating that the 
payee thereof had less than 5 years’ creditable service toward retirement, 
and could not, by the exercise of reasonable diligence and inquiry, have 
ascertained that the payee had, in fact, more than 5 years’ creditable service, 
which would have precluded refund in view of the deferred annuity provi- 
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sion in section 7 of the Civil Service Retirement Act, as amended, will be 
relieved of responsibility for the resulting erroneous payment under the 
authority vested in the Comptroller General by section 2 of the act of De- 
cember 29, 1941. 


Comptroller General Warren to the President, United States Civil Service Com- 
mission, April 15, 1947: 


There has been considered the letter of October 31, 1946, reference 
RET:S: EJH: 1b, from your Commission, as follows: 


Re: Attached Notice of Exception, October 1, 1946, Clarence V. Yarrow CSR- 
eee, $106.84, D. O. Voucher No. 2135606, Bu. Voucher No. 45787R, April 


aivew of the above case file indicates that on the basis of an application 
filed by Mr. Yarrow in May 1943 and received by the Civil Service Commission 
in March 1944 that a refund was paid of retirement deductions for the period 
of March 2, 1942, to June 18, 1943. A retirement record card for this period 
of service was certified by Major James T. Willett for the War Department. 
The total period of service indicated was less than one and one-half years, 
therefore a refund was paid. 

Subsequently, another retirement record card was received from the War 
Department indicating military service of 4 years from 1916 to 1920 and further 
civilian service from October 1941 to March 1942, resulting in a record of service 
in excess of five years and disclosing that the refund payment previously made 
was in error as the employee had more than five years of creditable service. 

This situation is illustrative of a condition which has occurred several times. 
However, acknowledging that an error has been made due to the refund having 
been paid to the individual, serious questions arise as to the advisability of 
further action for the following reasons: 

1. No action has occurred which divests the individual of rights to an annuity 
under the retirement act; 

2. Repayment of the refund will have to be made before annuity payments 
could commence ; 

8. If repayment is not made and consequently no annuity is paid the cost to 
the government and the retirement fund is reduced by result of the refund 
having been made; 

4. As there is no deficiency in the retirement fund caused by this error collec- 
tion of the sum involved from the disbursing or certifying officers involved would 
raise a question as to how such collection should be credited. The individual 
has already received his money and if credited again would receive a double 
benefit—he would then have received a refund and in addition would get full 
annuity benefits or full payment on a death claim. 

It is acknowledged that such cases are regrettable, but under the War condi- 
tions and the volume of claims paid in the past three years (3,000,000) it seems 
that regardless of the care taken that some erroneous refunds could not be 
avoided. Having occurred, it seems to us that the most advisable action is to 
request the individual to repay the refund and where this fails, to take no 
further immediate action. 

Reliance would rest upon the Civil Service Commission collecting the refund 
before any annuity benefits are paid to the individual. As each annuity case 
is promptly audited by you such situations would automatically come to the 
auditor’s attention. 

Your usual cooperation in consideration of this problem will be sincerely 
appreciated. 


Requests for review of exceptions or disallowances. made in the 
settlement of a disbursing officer’s account ordinarily are not for 
consideration by this office unless submitted by the responsible author- 
ized certifying officer concerned or the disbursing officer whose ac- 
counts are involved. However, in view of all the facts and circum- 





DECISIONS OF THE COMPTROLLER GENERAL 785 


stances appearing in this particular instance reply will be made to 
you as head of the executive agency primarily involved. 

Section 7 of the Civil Service Retirement Act, as amended by the 
act of January 24, 1942 (56 Stat. 16), provides, in pertinent part, as 
follows: 


* * * Sec. 7 (a) Should any officer or employee to whom this Act applies, 
after having served for a total period of not less than five years and before 
becoming eligible for retirement become separated from the service, such officer 
or employee shall be paid a deferred annuity beginning at the age of sixty-two 
years, computed as provided in clauses (1) and (2) of section 4 (a) of this 
Act: * * * Provided further, That nothing in this Act shall be so construed 
as to prohibit the refund of deductions, deposits, or redeposits made prior to 
the effective date of this Act with interest thereon, or of any voluntary contri- 
butions made under the provisions of section 10 of this Act, with interest * * *. 


With respect to refunds of amounts deducted from an employee’s sal- 
ary under the Civil Service Retirement Act, supra, section 12 (b) of 
that act, as amended, 56 Stat. 16, contains the following provision: 


* * * Provided, That when an officer or employee becomes involuntarily 
separated from the service, not by removal for cause on charges of misconduct 
or delinquency before completing five years of creditable service the total amount 
of deductions from his basic salary, pay, or compensation with interest at 4 per 
centum aT ee on June 30 of each year shall be returned to such officer or 
employee * * 

In decision of May 8, 1942, 21 Comp. Gen. 1000, it was stated at page 
1002, as follows: 

Under the provisions of section 7 of the retirement act, as amended by section 5 
of the act of January 24, 1942, supra, an employee who has served a total period 
of 5 years or more and is separated from the service after the date of the act 
may not withdraw from the retirement fund the amount deducted from his 
salary, for retirement purposes, on and after the date of the act; and he may 
elect to leave in the retirement fund the amount which was deducted for retire- 
ment purposes prior to the date of the act, said amount, together with the amount 
deduced on or after the date of the act, to remain available as the basis of an 
annuity at the age of 62 years. * * 

In view of that holding there can be no doubt but that the refund in 
the instant case was not authorized by law and that Mr. Yarrow had 
no legal right to receive it. Accordingly, it must be concluded that 
he is indebted to the United States in the principal sum of $106.84, 
and appropriate action should be taken to effect collection thereof. 

On the other hand, as regards the liability of the certifying officer 
who certified the refund voucher for payment, since it appears from 
the submitted facts that his action in so certifying the voucher for 
payment was based upon official records then available to him and that 
by the exercise of reasonable diligence and inquiry he could not have 
ascertained the true facts, the exception stated against him on voucher 
No. 2135606 for the amount involved will be removed under the author- 
ity vested in me under the first proviso of section 2 of the act of Decem- 
ber 29, 1941, 55 Stat. 875. 
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(B-64710) 


LEAVES OF ABSENCE—ANNUAL—LUMP-SUM PAYMENTS—TRANSFERS 
BETWEEN PERMANENT AND TEMPORARY POSITIONS 







= 


tion VIII of the Temporary Civil Service Regulations, providing for tem- 
porary appointments “pending the establishment of a register,” without 
time limitation, are “permanent” employees for leave purposes, whereas 
those appointed under section 4 of said regulation for “job employment” of 
a temporary character, not to exceed 6 months, are “temporary” employees 
for leave purposes, a lump-sum payment for accumulated and accrued an- 
nual leave is required under the act of December 21, 1944, upon the trans- 


fer of such employees between positions covered by sections 4 and 2 of the 
regulation. 


Comptroller General Warren to the Secretary of the Interior, April 15, 1947: 
There has been considered your letter of March 18, 1947, as follows: 


Reference is made to the Comptroller General’s Decision B-60657 dated Oc- 
tober 24, 1946. 

It was held that an employee transferring from a permanent position to a 
temporary position which may be regarded as a transfer to a position under a 
different leave system is entitled to a lump-sum payment for the leave to his 
credit on the last day of service in the permanent position. 

Leave regulations of the Civil Service Commission which have been based on 
the decision cited above state on page L1-10 under the subheading “Transfers 
Within an Agency” that “When an employee transfers within an agency * * 
and both positions are permanent or both are temporary he is to be colina’ 
with the leave which was due him in his former position * * *” 

Section 4.10 of the Annual and Sick Leave Regulations states on page Zl- 
455 that “Temporary employees who subsequently become permanent employees 
either in the same or a different agency with no break in service or a break of 
less than 90 days shall be credited with such leave as may be due them. 

A number of employees of the Bureau of Mines were given temporary ap- 
pointments limited to definite periods of time not to exceed one year under Civil 
Service Regulation 8, Section 4. It is now planned to terminate these appoint- 
ments and reappoint the same employees under Civil Service Regulation 8, Sec- 
tion 2, which provides that appointments under this regulation shall be tem- 
porary in nature but since such appointments are not limited to definite periods 
of time, appointees shall be subject to the provisions of the leave regmiations 
which pertain to permanent employees. 

In view of the decision and the regulation cited above, may the leave credits 
due these employees when their temporary appointment is terminated be trans- 
ferred when they are reappointed within the same agency to another temporary 


position which is subject to the provisions of the leave regulations for perma- 
nent employees? 


In view of the fact that employees appointed pursuant to section 2 of Regula- 


As stated in your letter, supra, it was held in the decision of October 
24, 1946, B-60657, 26 Comp. Gen. 259, that an employee who transfers 
from a permanent position to a temporary position—both positions 
being within the purview of the annual leave act of Maich 14, 1936, 
49 Stat. 1161, 5 U. S. Code 30b—is entitled to a lump-sum payment 
under the provisions of the act of December 21, 1944, 58 Stat. 845, for 
the unused annual leave to his credit at the date of transfer. How- 
ever, while that decision considered the circumstance of a transfer 
from a permanent position to a temporary position, in view of the 
specific requirement in section 3 of the said 1944 statute, 58 Stat. 846, 
that a lump sum be paid in cases involving transfer “under different 
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leave systems,” it is clear that the conclusion reached therein equally is 
applicable to transfers from temporary positions to permanent posi- 
tions. 

The words, “permanent,” and, “temporary,” as used in the said de- 
cision of October 24, 1946, necessarily have reference to those terms 
as used in the annual leave act of March 14, 1936, and as defined by 
the current leave regulations issued thereunder by the Civil Service 
Commission. That is to say, such words refer to the classification 
of employees either as “permanent” or “temporary” for leave pur- 
poses only, and have no reference to their status for other purposes. 
Section 2 of Regulation VIII of the Temporary Civil Service Regula- 
tions now in effect provides for temporary appointments “pending 
the establishment of a register,” without further time limitation 
thereon, whereas section 4 of that Regulation authorizes “job employ- 
ment” of a temporary character under appointments limited to not 
to exceed six months. The current leave regulations define perma- 
nent employees as those who are “appointed without limitation as to 
the length of service or for definite periods in excess of one year” and 
they define temporary employees as those “appointed for definite 
periods of time not exceeding one year.” See sections 1.1 (b) and 
1.1 (c) of the current regulations. Consequently, persons appointed 
under section 2 of Regulation VIII are “permanent” employees for 
leave purposes while those appointed under section 4 thereof are “tem- 


porary” employees for leave purposes; and upon transfer of an em- 
ployee between positions covered by those sections, a lump-sum pay- 
ment for the unused annual leave at the date of transfer is required. 
Accordingly, the question presented in the concluding paragraph of 
your letter is answered in the negative. 


(B-64534) 
TRAVELING EXPENSES—FARES—ROUND-TRIP; AIR TRAVEL 


The requirement in paragraph 16 of the Standardized Government Travel Regu- 
lations that round-trip tickets be secured “whenever practicable and economi- 
cal” is for application in case of an employee who used commercial aircraft 
on the going trip and rail transportation on the return trip, so that only the 
cost of a round-trip ticket by air may be allowed the employee, even though, 
under the provisions of section 204 (c) of the act of June 23, 1938, the cost 
of air travel is for allowance without regard to comparative costs by aircraft 
with other modes of transportation. 

In the absence of an official justification respecting the failure to secure a round- 
trip ticket as required by paragraph 16 of the Standardized Government 
Travel Regulations “whenever practicable and economical,” and regardless 
of the mode of travel used, an employee traveling on official business who 
used a different mode of transportation on his return trip may be allowed only 
the cost of a round-trip ticket via the mode of transportation used in the 
going trip; however, where there is a specific authorization or approval, by 
proper authority, of the transportation actually used, it may be assumed 
that the requirement for “official reason” has been satisfied. 
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Comptroller General Warren to the Administrator of Temporary Controls, 
April 16, 1947: 


Consideration has been given your letter of March 11, 1947, as 
follows: 


The enclosed Notice of Exception, dated December 6, 1946, to D. O. Voucher 
12-323311 is typical of recent exceptions taken by your office to OPA travel 
vouchers involving air transportation when the mode of return to official station 
is different from that used upon departure, and less economical. In this instance, 
the outgoing trip was by air with return by rail, and the traveler is held to a 
round trip by air. In other instances, the outgoing trip was by rail, with return 
by air, and the traveler was held to the cost of travel by rail round trip. In 
each case, paragraph 16 of the Travel Regulations, which requires the purchase 
of round trip tickets “whenever practicable and economical,” is cited as authority 
for the exception. 

Section 204 (c) of the Act of June 23, 1988 (49 U. S. C. 424c), provides as 
follows: 

“Travel by personnel of the United States Government on commercial aircraft, 
domestic or foreign, including travel between airports and centers of population 
or posts of duty when incidental to travel on commercial aircraft, shall be 
allowed at public expense when authorized or approved by competent authority, 
and transportation requests for such travel may be issued upon such authoriza- 
tions. Such ewpense shall be allowed without regard to comparative costs of 
transportation by aircraft with other modes of transportation.” [Italics 
supplied.] i 

It will be noted that the exception is based on the comparative cost of a round 
trip fare by the mode of transportation used on the outgoing trip, in seeming 
contravention of the underscored portion of the Act. Furthermore, we are of 
the opinion that paragraph 16 of the Travel Regulations, upon which the excep- 
tions are based, is not applicable since it is neither practicable nor possible to 
secure a round trip ticket when travel is performed by both rail and air, and both 
modes have been properly authorized. 

It has been OPA policy to authorize all travel by common carrier, including 
commercial air lines, leaving to the discretion of the traveler the mode to be 
used. This policy is set forth in sub-section 3-3220.02 of the OPA Manual as 
follows: ; 

“Travel should be performed by airplane only When a savings to the govern- 
ment results or when circumstances demand the most expeditious travel. How- 
ever, commercial air lines are common carriers and no additional authority is 
required for travel by air, nor is it necessary to demonstrate economy or advan- 
tage to the government in the expense account.” 

The policy was established in 1942 after much discussion and full considera- 
tion of the applicability of paragraphs 1 and 9 of the Travel Regulations, and 
of paragraph 16 as well. At that time manpower shortages dictated the maxi- 
mum use of the personnel available. Overtime and Sunday work were the rule 
rather than the exception and it was essential that the most expeditious means 
of transportation be employed in order to make the greatest use of our traveling 
employees’ productive time. Air travel was virtually impossible without priority 
and since such priorities were granted only upon justification for each leg of 
the journey, it was seldom possible to secure such a priority to cover an entire 
trip. It was thus impracticable, when leaving headquarters, to determine the 
most expeditious routing for the return journey or for any travel beyond the 
first stop. It was felt that the clear language of the Act of June 23, 1938, quoted 
above, made it unnecessary to consider economy as between rail and air travel. 
Nevertheless, since in many cases mixed travel results in a saving over the 
round trip cost by the mode used on the outgoing trip, we believed that our policy 
would not prove uneconomical, even if personnel savings were eliminated from 
such consideration. 

We find no record of any prior decision of your office contrary to the policy 
described above. The exceptions represent the first indication that has come 
to our attention of any requirement that a traveler, administratively authorized 
to travel by either rail or air, return by the same mode of transportation as 
he used on departure from headquarters. However, pending clarification of the 
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matter, all OPA offices have been instructed to conform to the intent expressed 
in the exceptions. 

Your consideration of this matter is, therefore, requested. If you are unable 
to concur in our interpretation, may the travelers and certifying officers involved 
in previous payments of this character be relieved of responsibility, since such 
obligations arose in good faith as a result of an official interpretation by the 
Office of Price Administration which was in effect for several years? 

As many of the travelers and certifying officers concerned are currently being 
released, an early reply will be appreciated. 


Voucher 12-323311 in the March 1945 account of G. F. Allen covers 
the per diem and reimbursement of expenses incident to official travel 
of Jerome 8S. Bischoff, enforcement attorney, for the period February 
12 to 17, 1945, during a trip from Portland, Oreg., to San Francisco, 
Calif., and return. The traveler issued Government transportation 
requests for a one-way ticket by air for the going trip and for a one- 
way railroad ticket and Pullman accommodations returning, at a 
combined cost of $57.49. The cost of a round-trip plane ticket would 
have been $53.20, the use of which mode of travel would have accom- 
plished a saving of per diem in the amount of $4.50. As stated by 
you, the exception in the amount of $8.79 questioned the failure to 
secure a round-trip ticket in the absence of an official justification 
therefor which exception was grounded upon paragraph 16, Stand- 
ardized Government Travel Regulations. 

Paragraph 8 of the travel regulations, as amended, provides in part 
as follows: 

8. Definition —Transportation includes all necessary official travel on rail- 
roads, air lines, steamboat, streetcars, taxicabs, and other usual means of 
conveyance. * * * 

The effect of the change in paragraph 8 of the Standardized Govern- 
ment Travel Regulations when considered in connection with the pro- 
visions of section 204 (c) of the act of June 23, 1938, 52 Stat. 983, 
quoted in your letter, is to authorize travel by commercial air lines 
upon the same basis as travel by any other common carrier or public 
conveyance without the necessity of a specific authorization or ap- 
proval of air travel in the travel order. Hence, in the absence of any 
administrative regulation or order to the contrary a travel order au- 
thorizing travel by common carrier or public conveyance or an order 
which authorizes reimbursement of necessary expenses of transporta- 
tion in general terms would be sufficient to authorize the traveler to 
travel in his discretion by commercial air lines without specific au- 
thorization or approval by competent authority for such travel. Sub- 
section 3-3220.02 of the Office of Price Administration Manual, quoted 
in your letter, defining the policy of the Office of Price Administration 
in regard to travel by commercial air line specifically states that no 
additional authority is required for travel by air. 

7544964852 
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However, notwithstanding that under the provisions of section 
204 (c) of the act of June 23, 1938, the expenses of travel by Govern- 
ment employees on commercial aircraft are for allowance “without 
regard to comparative costs of transportation by aircraft with other 
modes of transportation,” there is nothing in the statute to preclude 
the application, so far as is consistent, of paragraph 16 of the Stand- 
ardized Government Travel Regulations, as follows: 

Special tickets ——Through tickets, excursion tickets, reduced rate round-trip 

or party tickets should be secured whenever practicable and economical. 
That paragraph requires the traveler at the beginning of the travel 
by whatever mode to secure when “practicable and economical,” a 
round-trip ticket, which ticket in the absence of an official justification 
for nonuse of any portion thereof should be used in its entirety. It 
necessarily follows that, in the absence of an official reason therefor, 
when more economical—and regardless of the mode of travel used— 
an employee traveling on official business may be allowed only the 
cost of a round-trip ticket via the mode of transportation used in the 
going trip. However, where there is a specific authorization or ap- 
proval, by proper authority, of the transportation actually used, it 
may be assumed that the requirement of “official reason” has been 
satisfied. 

You state that the policy of the Office of Price Administration in 
regard to air travel was established in 1942 when manpower short- 
ages dictated the maximum use of personnel and when air travel was 
impossible without priorities, which were granted only upon justi- 
fication for each leg of the journey, it being impossible to secure such 
a priority to cover the whole trip. In 23 Comp. Gen. 329, involving 
a case, where, due to emergency war conditions, the traveler was un- 
able to secure advance reservations on trains and was required to 
secure one-way tickets for each step of the journey, it was held that 
the securing of a round-trip ticket was not practicable within the 
meaning of the regulations. Any number of sets of circumstances 
may arise making it impracticable or uneconomical to comply with 
the regulation. In any such case, a statement of the facts establishing 
the official reason for nonuse of a round-trip ticket should be furnished. 
In regard to voucher 12-323311, no such explanation is attached thereto 
and there is no evidence of specific authorization or approval by proper 
authority. However, it may be assumed that specific approval has 
been granted by your letter and the involved exception will be re- 
moved upon that basis. 

Since your request to relieve the travelers and certifying officers 
involved in previous payments of responsibility does not include refer- 
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ence to the cases in which relief is desired under section 2 of the act 
of December 29, 1941, 55 Stat. 875, it is not possible to consider them at 
this time. In any event the relief under said act would extend to the 
certifying officers, only, and not to the travelers. However, as to 
those cases not specifically identified, where the traveler failed to 
procure a round-trip ticket and, in your opinion, it was impracticable 
or uneconomical to do so, you may be advised that if specific approval 
of the transportation as used in each instance be submitted to this 
office, consideration will be given to removal of the exceptions. 


(B-64686) 


PERSONAL SERVICES—PRIVATE CONTRACT V. GOVERNMENT PERSON- 
NEL—IRREGULAR AND INTERMITTENT SERVICE; CONTRACTING 
WITH MEMBERS OF EMPLOYEES’ FAMILIES 


In view of the irregular and intermittent character of services performed by 
persons who are required to be available at any time for telephone switching 
operations or weather observation at fire danger stations of the Forest Service, 
and the administrative determination that it is impracticable to fix the com- 
pensation of such persons solely upon the basis of the time actually em- 
ployed, such services are not to be regarded as requiring the performance 
thereof by regular Government employees under Government direction and 
supervision, so that said services may be procured by contract with private 
individuals, including members of the immediate families of Forest Service 
employees. 


Comptroller General Warren to the Secretary of Agriculture, April 16, 1947: 
There has been considered your letter of March 17, 1947, as follows: 


In connection with the protection of the National Forests in remote and iso- 
lated localities, efficient communications are essential to facilitate reporting and 
location of forest fires; organization, development and direction of fire suppres- 
sion crews and activities; and for other urgent work. Reliance for such com- 
munications facilities must be placed largely upon Government-owned and oper- 
ated telephone systems. The networks of telephone facilities create the require- 
ment for telephone switchboards at line junctions, etc. 

For adequate communications service during a fire season, (and to a lesser 
extent at other times) it is necessary that someone be available to perform switch- 
ing service whenever needed. The frequency of calls usually does not justify full 
time employment and the calls attended may vary from very few to an occasional 
large number. In most cases satisfactory service can be rendered by persons en- 
gaged primarily in other work, resulting in continuous presence at the particular 
location, such as housework or country store. Persons so engaged may devote 
most of their time to their regular occupation and still render all service required 
at the switchboard. It is impracticable to determine the actual time spent at the 
switchboard, which may be a minute or two on each call; moreover, such time 
basis would not result in commensurate-remuneration as the availability of the 
person (or one of a group) has a service value far in excess of the actual time of 
making the switchboard connections. 

The locations of the switchboards are determined by need and availability of 
operators. In most cases it is possible to utilize a location where operators are 
available by constructing a short connecting line from the point of junction. This 
location may be in the Government-owned residence or combination office-resi- 
dence, a privately owned dwelling of a Government employee, an isolated cross- 
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roads store, or an individual farm residence. Occasionally one of several loca- 
tions (farm residences, a store, etc.) would be equally adaptable. However, since 
the cost of constructing the telephone line to a point where service is available and 
installing the switchboard is material, it is considered impractical financially to 
change installation so long as proper service can be obtained at an existing 
location. 

Such switchboard services have uSually been obtained through employment 
of the operator at each location. Appointments are on a part-time basis (per- 
centage of full time based on estimate) in the classified service (usually grade 
CAF-1). Decision 25 C. G. 212 holds that payment should be made on the 
basis of actual time worked but there appears no reasonable basis under which 
actual time may be determined. Heretofore the part-time estimate has been 
such as would fairly compensate for the actual service rendered, including the 
factor of availability while otherwise engaged. Allowance of pay for full time 
would not be fair to the Government, although available full time, because the 
person is free to devote almost full time to another existing occupation. Fur- 
thermore, it is recognized that under the existing arrangement not all the 
service is performed by the appointee. While a storekeeper is serving a customer, 
or a housewife engaged in work that cannot be suspended immediately, a store 
clerk or a member of the household may attend the call. Obviously there can be 
no immediate supervision of the appointee by a Government official, and if there 
could be the conditions necessitating substitute service could not be corrected. 

In our judgment, work performed under these conditions is properly a contract 
rather than a personal service. Your decision is requested as to whether this 
service may be contracted. 

Assuming an affirmative answer, further decision is desired as to the permissi- 
bility of contracting for switchboard service with members of the immediate 
families of employees of the Forest Service engaged in other work, such as a 
forest ranger. Procurement of service by this means would be expedient in many 
cases where switchboard installations are located in the residence of forest 
officers. 

There exists a similar set of circumstances in obtaining services of weather 
observers at fire danger stations now obtained through appointment on a part- 
time basis. Stations are located so as to obtain an effective cross-section of 
weather conditions over the area being protected. Observers are required to read 
instruments, make and report determinations as to fire danger. The observer 
operates and maintains instruments and equipment constituting a fire danger 
station, consisting of rain gauge, anemometer and fuel moisture scales; secures 
readings several times daily; records data on suitable forms; makes telephonic 
report to designated forest officers of daily readings. 

Although the duties do not require continuous service or availability through- 
out the day, they do require performance at specified times (usually three) each 
day, seven days per week on a seasonal basis. From an operating viewpoint, it 
is essential to have the stations remain at specified locations in order to provide 
uniform basis for fire weather data over relatively long periods (5 years or 
more). As in the case of telephone operators, immediate supervision is imprac- 
tical and performance is judged by results obtained. Present observers are 
employed in the classified service (usually grade SP-2) on a part-time (estimated 
percentage of full-time) basis. 

Your decision is requested also as to procurement of weather observations by 
contract. A 

We wish to make it clear that the matter involved in this submission is in no 
way related to any question of adequacy or inadequacy in personnel ceiling limita- 
tions, but arises solely from the administrative difficulties involved in attempting 
to pay for the services in question on the basis of time worked. The number 
of employees involved is trivial; furthermore, should approval be granted for 
securing the services on a contract basis, we would immediately reflect such 
action in a corresponding reduction in request for personnel ceiling 
determinations. 


The referred-to decision of August 22, 1945, 25 Comp. Gen. 212, was 
not intended to hold, as appears to be the view expressed in your let- 
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ter, that on and after July 1, 1945, persons not required to work full- 
time are to be paid only for the “time actually worked.” On the con- 
trary, it long has been recognized that the availability for the per- 
formance of duty is a factor properly for consideration in the fixing 
of compensation for “part-time” as well as full-time employees. The 
statement in the said decision that part-time work should be paid for 
“upon the basis of the number of hours actually employed, the annual 
rate fixed by the Classification Act for full-time employees to be di- 
vided pursuant to the formula prescribed by section 604 (d) of the 
new ,pay statute * * * to determine the rate per hour” merely 
sets forth the formula for paying “part-time” employees upon an 
hourly basis as distinguished from the pro-rata per annum basis pre- 
viously used. Consequently, that statement is not to be viewed as 
authority for contracting for personal services normally to be per- 
formed by “part-time” employees of the Government appointed in the 
usual manner. 

It is a general rule that personal services necessary in connection 
with governmental activities are for performance by regular em- 
ployees of the Government who are responsible to the Government 
and subject to its supervision. However, in certain instances, by rea- 
son of the nature of the work and the existence of conditions not per- 
mitting its performance in the usual manner, the procurement of the 
required service by contract has been sanctioned. See 11 Comp. Gen. 
99; 21 id. 400; 486; 24 id, 924, and decision cited therein. 

In view of the representations made in your letter respecting the 
irregular and intermittent character of the services performed by the 
persons engaged in telephone switching operations for the collection 
of fire weather data—necessary adjuncts to the responsibilities im- 
posed upon the Agriculture Department in the protection and man- 
agement of national forests—together with the fact that it adminis- 
tratively has been determined that it is impracticable, both from the 
standpoint of the interests of the Government and the persons en- 
gaged in such work, to fix their compensation solely upon the basis of 
the time actually employed, it appears that the work involved is not 
such as is required to be performed by regular Government employees 
under the direction and supervision of the Government. Accord- 
ingly, in view of the facts and circumstances here appearing, you are 
advised that this office will not object to the use of the applicable ap- 
propriations for the Forest Service for the procurement of the specified 
services by contract with private individuals, including the members 
of the immediate families of employees of the Forest Service. The 
questions presented in your letter are answered accordingly. 
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(B-64980) 


GAS—RATES—STATUTORY LIMITATION—EFFECT OF CONVERSION 
FROM VOLUMETRIC TO THERMAL BASIS OF COMPUTATION 


The change in the method of billing for gas in the District of Columbia—in con- 
nection with the change from mixed to natural gas and an increase in the 
heat value per unit volume—under which gas will be billed on a thermal 
rather than volumetric basis, is not to be regarded as resulting in a rate ex- 
ceeding that (70 cents per 1,000 cubic feet) permitted by the act of September 
1, 1916, it appearing that the cost in terms of heat value will not exceed that 
contemplated by said act although, on a volumetric basis, the permissible 
rate would be exceeded. 


Comptroller General Warren to the Secretary of the Treasury, April 17, 1947: 
I have your letter dated April 1, 1947, as follows: 


The Public Utilities Commission of the District of Columbia, by Order No. 3155, 
dated March 6, 1947, authorized a change in the basis of billing by the Washington 
Gas Light Company for gas service from a volumetric to a thermal basis. Conse- 
quently, future rates will be based on a specific number of cents per therm, rather 
than on a specific number of cents per hundred cubic feet. A therm is equal to 
100,000 British thermal] units. . 

Your attention is invited to Section 1207 of Title 43 of the District of Columbia 
Code, which provides as follows: 

“Maximum rates for gas; additional charge for nonpayment of bills —No part 
of any money appropriated by any Act shall be used for the payment to the 
Washington Gas Light Company or the Georgetown Gas Light Company for any 
gas furnished by said companies for use in any of the public buildings of the 
United States or the District of Columbia at a rate in excess of 70 cents per 
one thousand cubic feet. 

“The Washington Gas Light Company shall not charge or collect for gas fur- 
nished a private consumer in any part of the District of Columbia a rate in 
excess of 75 cents per one thousand cubic feet of gas so furnished: Provided, 
That if a consumer of gas other than the Government or the District of Columbia 
shall not pay monthly any gas bill within ten days after the same shall have been 
presented, said gas company may charge and collect from any such consumer 
so failing to pay said gas bill as aforesaid 10 cents additional for each one 
thousand cubic feet of gas represented by said bill: And provided further, That 
nothing contained in this section shall be construed as limiting or taking away 
any of the powers vested by law in the Public Utilities Commission of the District 
of Columbia. 

“The Georgetown Gas Light Company shall not be permitted to charge or collect 
more than 85 cents per one thousand cubic feet for gas for cooking, illuminating, 
or other purposes. (Sept. 1, 1916, 39 Stat. 716, c. 433, sec. 6.)” 

Under the above quoted Section, the Government is not to be charged a price 
in excess of 70 cents per 1,000 cubic feet. In the past, mixed gas containing 
600 British thermal units per cubic foot has been furnished by the Washington 
Gas Light Company. However, by virtue of the Commission’s holding in Order 
No. 3155, the Washington Gas Light Company is now permitted to change the 
heating value of gas which it distributes from 600 British thermal units per 
cubic foot to 1100 British thermal units per cubic foot. Since payment is now 
to be rendered on a therm basis, and since the number of therms per cubic 
foot has been increased from 600 to 1100, the heating value per cubic foot has 
increased approximately 83%, if the facts stated by the Commission are correct. 
Therefore, the billing for natural gas containing 1100 British thermal units 
per cubic foot will be approximately 83% higher per cubic foot than for the 
mixed gas containing 600 British thermal units per cubic foot. On the other 
hand, the number of cubic feet required to be used by any consumer will be 
proportionately lessened, so that according to the finding of the Commission, 
the new rates do not reflect any change in the ultimate cost of gas service 
to the consumers. Nevertheless, it appears that, in the future, charges for 
gas furnished to a public building in the United States will be in excess of 
70 cents per 1,000 cubic feet, although, if statements of the Commission are 
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correct, there should be no increase in price for monthly services rendered. 
From a consideration of the wording of the initial portion of the statute, it 
appears that payment at any time in excess of 70 cents per 1,000 cubic feet of 
gas is prohibited. 

A subsequent clause in the above statute states that nothing in the statute 
shall be considered as limiting or taking away any of the powers vested by law 
in the Public Utilities Commission of the District of Columbia. It is possible 
that this clause is sufficient in itself to allow the Commission to order a change- 
over from a rate basis calculated upon cubic feet consumed to one calculated 
upon therms consumed. 

The Bureau of Federal Supply, Treasury Department, received a communica- 
tion from the Washington Gas Light Company, dated March 20, 1947, analyzing 
the facts presented above and stating that the maximum price permitted by 
the statute would now be fixed at 11.66 cents per therm, rather than at 70 
cents per thousand cubic feet. Mathematically, such a computation appears 
correct on the basis of an increase of approximately 83% in the heating value 
of a cubic foot of gas. The Washington Gas Light Company has suggested 
certain changes in the General Schedule of Supplies contract with that concern, 
as indicated in the photostats accompanying this communication. But since the 
initial portion of the quoted statute indicates a definite maximum figure to be 
paid per thousand cubic feet, and since such maximum will be exceeded by pay- 
ment on the basis now authorized by the Commission, an advance ruling by 
your office appears necessary before making payment of bills rendered in the 
future on the proposed basis. 

The new type of billing authorized by the Commission will be put into effect 
by the Washington Gas Light Company March 31, 1947, and subsequent bills 
will be rendered upon a thermal basis. In view of the short space of time remain- 
ing before bills will be submitted to the Bureau of Federal Supply computed 
upon a thermal basis, it is requested that an advance ruling be made as ex- 
peditiously as possible. 


In the referred-to letter of March 20, 1947, from the Washington 


Gas Light Co. to the Bureau of Federal Supply, it is stated, in part, 
as follows: 


The thermal rate schedules do not result in any increase in the cost of gas 
service; they merely translate existing rates from the volumetric to the ther- 
mal basis. The change in Schedule C, Schedule B, and Schedule F of the Gen- 
eral Schedule simply substitutes the equivalent rates on the thermal basis, 
which are set forth in Schedule C, Schedule B, and Schedule F, respectively, 
of the accompanying therm rate schedules approved by the Public Utilities 
Commission. In addition, the maximum rate of 70 cents per one thousand cubic 
feet, authorized by Section 6 of the Act approved September 1, 1916, (39 Stats. 
716) and set forth under qualification (a) of the General Schedule and in the 
schedules, has been changed to its equivalent, 11.66¢ per therm. 

The conversion of the maximum rate to the equivalent thermal basis illus- 
trates the principle applicable to the conversion of all of the schedules. Volu- 
metric rates heretofore in effect have been based on gas having a heating value 
of 600 Btu per cubic foot, which was established by Order No. 86 issued by the 
Publie Utilities Commission, effective September 1, 1914, and has been in use 
continuously since that time. One thousand cubic feet of 600 Btu gas contains a 
total heat content of 600,000 Btu. As one therm is 100,000 British thermal 
units, one thousand cubie feet of 600 Btu gas thus amounts to six therms. 
By dividing the rate of 70 cents for one thousand cubic feet of 600 Btu gas by 
six therms, we obtain the equivalent rate of 11.66¢ per therm. 


As indicated in the aforesaid letters and as appears from the find- 
ings and opinion, and Order No. 3155, dated March 6, 1947, of the 
Public Utilities Commission of the District of Columbia, there is not 
here involved the matter of an increase in the rates for gas which is 
supplied by the Washington Gas Light Co. Rather, the matter in- 
volves a change in the type of gas to be furnished, that is, from mixed 
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gas to natural gas, with an increase in heating value from 600 British 
thermal units per cubic foot of mixed gas to approximately 1,100 Brit- 
ish thermal units per cubic foot of natural gas. Also, there is in- 
volved a change in the method of computing the amount to be charged 
for gas consumed from a volumetric to a thermal basis at no increase in 
the ultimate cost to consumers. However, as your letter points out, as 
a result of the change in the method of computing the amount to be 
charged for natural gas consumed, the cost to the Government for 
each 1,000 cubic feet of natural gas used will be more than 70 cents, 
the maximum rate prescribed in the statute quoted in your letter. 
Thus, under section 3 of Order No. 3155, supra, the number of therms 
to which the therm rates shall apply are to be determined by applying 
to the metered consumption measured in units of 100 cubic feet, the 
conversion factor of 1.1 for natural gas having a monthly average 
British thermal unit content ranging from 1.086 through 1.115. Using 
such method of computation, each 1,000 cubic feet of natural gas con- 
sumed would be converted into 11 therms and, at the proposed rate of 
11.66 cents per therm, the cost to the Government therefor would be 
$1.2826, or a sum in excess of the maximum rate of 70 cents per 1,000 
cubic feet specified in the statute here involved. But, on the other hand, 
it is noted that, from each 1,000 cubic feet of natural gas consumed, the 
Government will receive approximately 1,100,000 British thermal 
units of heating content (1,000 cubic feet times 1,100 British thermal 
units) as compared with 600,000 British thermal units of heating con- 
tent (1,000 cubic feet times 600 British thermal units) which the 
Government receives from mixed gas. Also, it will be noted from the 
letter of March 20, 1947, from the Washington Gas Light Co. that 
the rate of 11.66 cents per therm is equivalent to a rate of 70 cents 
per thousand cubic feet of gas with a heating content of 600 British 
thermal units per cubic foot. 

While the statute here involved fixed a maximum rate of 70 cents 
per 1,000 cubic feet to be paid for gas furnished by the Washington 
Gas Light Co. for use in any public building of the United States 
or the District of Columbia, there is nothing therein specifying the 
heating content of the gas to which said maximum rate is to apply. 
However, at the time the said statute was enacted, or on September 1, 
1916, there was in effect in the District of Columbia Order No. 86, 
dated July 23, 1914, issued by the Public Utilities Commission of the 
District of Columbia, effective September 1, 1914, section 20 of which 
provides as follows: 

The monthly average total heating value of gas for any calendar month supplied 
by any gas light company shall not be less than six hundred (600) British thermal 


units per cubic foot of gas nor shall the daily total heating value of the gas for 
any day fall below five hundred fifty (550) B. t. u. per cubic foot of gas. 
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Hence, it reasonably may be assumed that, in fixing the rate of 70 
cents per thousand cubic feet as the maximum which could be paid 
for gas furnished by the Washington Gas Light Co. for use in any 
public building of the United States or the District of Columbia by 
the act approved September 1, 1916, 39 Stat. 716, the Congress had 
in mind gas of the type and nature and containing the heating value of 
that being manufactured at the time said statute was enacted, that is, 
with a heating value of 600 British thermal units per cubic foot. 
Accordingly, and since the rate of 11.66 cents per therm is equivalent 
to the rate of 70 cents per thousand cubic feet for gas with a heating 
value of 600 British thermal units per cubic foot, you are advised that 
the proposed substitution of the said therm rate in the General 
Schedule of Supplies contract with the Washington Gas Light Co., 
and the payment of bills rendered on the basis of said therm rate, are 


not prohibited by the provisions of the act of September 1, 1916, quoted 
in your letter. 


(B-63803) 


CERTIFYING OFFICERS; HEADS OF DEPARTMENTS, ETC.—ADVANCE 
DECISION REQUESTS; USE OF TAXICABS LOCALLY 


Under section 3 of the act of December 29, 1941, providing that authorized 
certifying officers “shall have the right to apply for and obtain a decision 
by the Comptroller General on any question of law involved in a payment 
on any vouchers submitted to them for certification,” there is no authority 
for a certifying efficer to present or to obtain a decision on a general ques- 
tion not involved in the particular voucher before the officer for certification. 

While, under the authority contained in section 8 of the Dockery Act of July 
31, 1894, as amended, disbursing officers are entitled to decisions only upon 
specific questions involved in a voucher which is properly before them for 
payment, the heads of departments or establishments may apply for and 
obtain a decision upon any question involved in a payment which a dis- 
bursing officer is authorized to make or which may arise in consequence of 
any contemplated action by such head of department or establishment. 

A voucher covering a 2-year old expense and which was under administrative 
consideration for almost 2 years before being submitted by a certifying offi- 
cer for decision may not be regarded as a current account as to which there 
is no material doubt such as is proper for payment by a disbursing officer 
within the meaning of paragraph 2 of General Regulations No. 50, and, 
therefore, the voucher will be transmitted to the Claims Division, General 
Accounting Office, for consideration and settlement as a claim. 

In cases where taxicabs are used locally in lieu of cheaper modes of transpor- 
tation on the basis of the time saved thereby, a showing is required in each 
instance of the facts which warrant a conclusion that the use of taxicabs 
was in the Government’s interest, and, in such cases, a broad or general 
administrative determination that the regular use of taxicabs by a particular 
employee or class of employees is necessary at all times may not be accepted 
as establishing that other cheaper means of transportation such as used 
by the public generally cannot be used advantageously in the Government’s 
interests. 


Comptroller General Warren to the Director, Office of Scientific Research and 
Development, April 18, 1947: 


Consideration has been given your letter of March 21, 1947, relative 
to the decision of March 6, 1947, B-63803, to Mr. C. C. Cruikshank, 
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authorized certifying officer, Office of Scientific Research and Develop- 
ment, concerning a voucher submitted by Dr. A. N. Richards, reclaim- 
ing taxi fare in the amount of $3.40 which administratively had been 
deducted from travel voucher No. 1776674, paid March 22, 1945, upon 
the ground that the use of taxicabs locally during the period January 
2 to February 2, 1945, was not authorized by the travel regulations 
and decisions of this office. Because the voucher did not involve a 
current account, the certifying officer was advised in the referred-to 
decision that said voucher would be retained here for development 
and settlement as a claim under the provisions of 31 U. S. Code 71. 
The Claims Division of this office found it necessary, in the considera- 
tion of the claim, to forward the voucher to the Office of Scientific 
Research and Development for citation to the appropriation deemed 
chargeable with any amount found due. 

The voucher now has been returned here with your letter of March 
21, 1947, in which it is urged that the use of taxicabs in zones or 
metered areas should be considered a public and.regular means of 
transportation and that any excess of taxicab fares over fares charged 
on streetcars or buses is offset by the saving of time which their use 
makes possible. Also, it is urged, among other things, that the use 
of faster methods of transportation should be encouraged; that de- 
tailed justification should not be required when the saving of time is, 
or should be, an important consideration; and that blanket explana- 
tions should be acceptable, making it unnecessary for a traveler to re- 
peat a number of times, on the same or subsequent vouchers, identical 
explanations for the use of taxicabs procured under identical 
circumstances. 

With reference to the action of this office in retaining the voucher 
here for settlement as a claim upon the ground stated in the decision to 
the certifying officer, you state—apparently by way of objection to 
such handling of the voucher as a claim for settlement by this office— 
that although travel was performed during the fiscal year 1945 the 
funds obligated for the travel cost are available for payment until 
June 30, 1947, and if the voucher had been approved by a certifying 
officer of the Office of Scientific Research and Development and sched- 
uled to the Treasury Department for payment, it would have been 
paid by that department without objection as to the staleness of the 
claim. You request (1) specific advice as to whether the voucher may 
be certified by a certifying officer of the Office of Scientific Research 
and Development and scheduled as usual to the Treasury Department 
- for payment, and (2) a general decision on the use of taxicabs under 
the situations outlined im your letter. Also, your letter indicates that 
the circumstances under which this office is authorized and required to 
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render decisions to certifying officers and the circumstances under 
which it is authorized and required to render decisions to the heads 
of the various Government establishments are not clearly understood. 

There first will be discussed herein the jurisdiction which has been 
placed by the Congress in the General Accounting Office to render 
decisions to certifying officers and to the heads of the various Govern- 
ment departments and establishments, and this discussion will be 
followed by the decision upon specific questions which have been 
presented. 

The authority to render decisions to certifying officers is expressly 
limited to questions of law involved in payments on vouchers presented 
to them for certification. That authority is contained in section 3 
of the act of December 29, 1941, 55 Stat. 876, 31 U.S. C. 82d, as follows: 

The liability of certifying officers or employees shall be enforced in the same 

manner and to the same extent as now provided by law with respect to enforce- 
ment of the liability of disbursing and other accountable officers; and they 
shall have the right to apply for and obtain a decision by the Comptroller General 
on any question of law involved in a payment on any vouchers presented to 
them for certification. 
When request is made for decision upon a question of law under 
authority contained in that section, the voucher presented to the certi- 
fying officer for certification must accompany the request for decision. 
21 Comp. Gen. 1128. There is no authority under that section for 
a certifying officer to present or to obtain a decision on a general 
question not involved in the particular voucher before the certifying 
officer for certification. 24 Comp. Gen. 546, 548; id. 84; 23 id. 793, 795. 
The certifying officer, when he originally presented here for con- 
sideration the voucher in favor of Dr. A. N. Richards, apparently 
desired a much broader decision upon the use of taxicabs than was 
required by the question of law involved in the proposed payment.on 
the voucher presented to him for certification and he correctly was 
advised that such general matters properly are not for submission 
by certifying officers. 

The authority to render decisions to the heads of various Govern- 
ment departments and establishments is much broader. That authority 
is contained in section 8 of the Dockery Act of July 31, 1894, 28 Stat. 
207, as amended by the Budget and Accounting Act, approved June 
10, 1921, 42 Stat. 24,31 U.S. C. 74 (third paragraph), which provides: 

Disbursing officers, or the head of any executive department or other estab- 
lishment not under any of the executive departments, may apply for and the 
Comptroller General shall render his decision upon any question involving a 
payment to be made by them or under them, which decision, when rendered, shall 
govern the General Accounting Office in passing upon the account containing said 
disbursement. 

While it has been held that under that provision a decision may be 
rendered to a disbursing officer only upon a specific question involved 
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in a voucher which properly is before him for payment (22 Comp. 
Gen. 588, 25 Comp. Dec. 653), it also has been held for many years 
that the head of the proper department or establishment may apply 
for decision upon any question involved in a payment which a dis- 
bursing officer is authorized to make or which may arise in consequence 
of any action contemplated by such head of department or establish- 
ment. 4 Comp. Dec. 332. Decisions constantly are being rendered 
at the request of the heads of departments and establishments upon 
questions properly presented including many questions other than 
those arising in vouchers which have been presented for payment. 

With reference to your question as to whether the voucher in favor 
of Dr. A. N. Richards may be certified by a certifying officer of the 
Office of Scientific Research and Development and scheduled as usual 
to the Treasury Department, your attention is invited to paragraph 2 
of General Regulations 50, 5 Comp. Gen. 1058, which reads: 

2. Current accounts, excepting transportation claims and accounts, as to which 

there is no material doubt should be paid by the proper disbursing officers or agents 
from funds available therefor, with due regard for their personal and bonded 
responsibility, upon whom the burden will rest to establish such legal liability 
of the United States and availability of funds as will support certification of 
credit for the expenditures. Accounts, claims, and demands as to which it has 
been held or directed that payment should be effected through direct settlement, 
must not be paid by disbursing officers, except pursuant to the certificate of the 
General Accounting Office in particular cases. 
Even before that general regulation was issued, it had been held that 
disbursing officers should pay only current obligations which did not 
require for the ascertainment of their validity the weighing of evi- 
dence or the determination of questions of law or fact. For example, 
it was stated in 4 Comp. Gen. 56, at page 57: 

In answer to your inquiry as to the time limit in making payment of vouchers, 
you are advised that generally payments by a disbursing officer should not be 
made after three months from the close of a fiscal year in which the obligation 
was incurred, unexpended disbursing balances of annual appropriations being 
required to be deposited within that time. See Treasury Department Circular 
No. 133 of December 15, 1903. The requirements with respect to other appropria- 
tions, such, for instance, as the appropriation for the “Construction and equip- 
ment of railroads in Alaska,” act of January 24, 1923, 42 Stat. 1217, are generally 
that a disbursing officer pay only current obligations for fixed salaries, bills for 
supplies purchased and approved, and other similar demands which do not re- 
quire for the ascertainment of their validity the weighing of evidence or the de- 
termination of questions of law or fact. 4 Comp. Dec. 332. 

That decision and the decision reported in 7 Comp. Gen. 751 were 
referred to in the decision of March 6, 1947, B-63803, to Mr. Cruik- 
shank. In your letter of March 21, 1947, you state that both of those 
decisions seem to be based upon Treasury Department Circular No. 
133 of December 15, 1903, which has been waived annually for a 
number of years by the Secretary of the Treasury and which you 
understand probably will be rescinded or amended within the near 


future. Although those decisions partially were based upon Treasury 
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Circular No. 133, the reported annual waiver of the requirements of 
that circular does not have any bearing upon paragraph 2 of General 
Regulations 50. 

The voucher in favor of Dr. Richards is stamped as having been 
received in the office of the éxecutive secretary, Office of Scientific 
Research and Development, on April 16, 1945, and is supported by a 
letter dated March 22, 1945, signed by Dr. A. N. Richards, protesting 
the administrative suspension on the voucher originally submitted by 
him. Certainly, a voucher involving expenses incurred over 2 years 
ago and which had been under consideration in an administrative office 
for almost 22 months before being submitted by a certifying officer for 
decision may not be considered a current account as to which there is 
no material doubt such as is proper for payment by a disbursing officer 
except pursuant to certificate of the General Accounting Office. Ac- 
cordingly, as the applicable appropriation now has been noted on the 
voucher it will be returned to the Claims Division of this office for 
further consideration and settlement as a claim. Cf. 23 Comp. Gen. 
212, at page 216. 

With respect to your general question regarding the use of taxicabs, 
it may be stated that in the absence of some statute or regulation to 
the contrary, the general rule necessarily is that transportation must 
be by the most economical means usually used by the public generally 
unless it clearly is shown that some other means of transportation was 
used primarily in the interests of the Government. Paragraph 8 (a) 
of the Standardized Government Travel Regulations provides: 

(a) The usual taxicab fares from station, wharf, or other terminal to either 
place of abode or place of business, and from either place of abode or place of 
business to station, wharf, or other terminal will be allowed. 

That paragraph dispenses with the necessity of showing that the 
interests of the Government required the use of a taxicab rather than 
a cheaper means of transportation under the conditions specified, 
but neither that paragraph nor any other provision of law or regula- 
tion of which I am aware purports to authorize the use of taxicabs 
generally. While the saving of time is one of the factors which may 
be taken into consideration in determining whether the use of taxi- 
cabs is in the interests of the Government, it cannot be presumed i in 
every instance that the Government necessarily benefits by a saving 
of time or that its interests would not as well be served by the use 
of a slower or cheaper means of transportation. ‘Therefore, a show- 
ing is required in each instance of the facts which warrant a conclu- 
sion that the use of taxicabs was in the interests of the United States 
and, for similar reasons, it has been held that a broad or general 
administrative determination that the regular use of taxicabs by a 
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particular employee or class of employees is a necessity at all times 
may not be accepted as establishing that other cheaper means of 
transportation such as are used by the public generally cannot be 
used advantageously in the interests of the Government. 23 Comp. 
Gen. 310. . 

The reasons advanced in your letter for urging that the rules 
heretofore established regarding the use of taxicabs be changed or 
modified have been carefully considered and after due deliberation 
it is concluded that they do not form an adequate basis for any change 
in the rules heretofore established which have evolved from a long line 
of decisions of the accounting officers. 

Therefore, I have to advise that in the absence of appropriate legis- 
lative enactment, it would not be proper for this office to approve the 
use of taxicabs, without restriction, by a particular officer or employee, 
as it is not believed that such use would be necessary at all times and 
under all conditions. 


(B-64822) 


PASSENGER-CARRYING VEHICLES—HIRE—APPLICABILITY OF PROHI- 
BITION IN ACT OF AUGUST 2, 1946, TO HIRE UNDER TRAVEL REGU- 
LATIONS 


The prohibition in section 16 (a) of the administrative expense statute of August 
2, 1946, against the “hire” of passenger-carrying vehicies, unless specifically 
authorized by law, has reference to the hiring of such vehicles under circum- 
stances which would pass all the benefits of temporary ownership of the 
vehicle to the particular agency involved, and may not be regarded as ex- 
tending to the hire of automobiles by employees in a travel status as author- 
ized by paragraph 11 of the Standardized Government Travel Regulations. 


Comptroller General Warren to the Secretary of Labor, April 23, 1947: 
There has been considered your letter of March 19, 1947, as follows: 


Section 16 (a) of Public Law 600, 79th Congress amends Section 5 of the Act 
of July 16, 1914 (5 U. S. C..78) to read as follows: “Unless specifically author- 
ized by the appropriation concerned or other law, no appropriation shall be ex- 
pended to purchase or hire passenger motor vehicles for any branch of the Gov- 
ernment other than those for the use of the President of the United States, the 
secretaries to the President, or the heads of the executive departments enumer- 
ated in 5 U.S.C. 1.” [Italics supplied.] 

Both Senate Report No. 1636 and House of Representatives Report No. 2186 
indicate that the sole purpose of this section is to codify the necessary provisions 
of a series of previously enacted statutes into a single permanent statute and do 
not indicate that any deterrent from practices considered lawful under the pre- 
vious legislation is intended to be accomplished. 

However, the inclusion of the words “or hire,” which do not appear in any 
previous legislation on the subject, would seem, in the absence of specific enabling 
language in an appropriation, to nullify paragraph 11 of Standardized Govern- 
ment Travel Regulations which permits the hire of special conveyances (includ- 
ing automobiles) under certain specified circumstances. 

The appropriation “Traveling Expenses, Department of Labor” contains no 
specific language authorizing the hire of passenger motor vehicles. 

In consideration of the foregoing recital of facts, your opinion respectfully is 
requested as to whether the practice of hiring special conveyances under para- 
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graph 11 of Standardized Government Travel Regulations to be paid for from 
the appropriation “Traveling Expenses, Department of Labor” now must be dis- 
continued. 

With respect to the particular provisions contained in section 16 of 
Public Law 600, approved August 2, 1946, 60 Stat. 806, 810, referred 
to in your letter, Report No. 1636 of the Senate Committee on Expen- 
ditures in the Executive Departments contains the following state- 
ments : 




















Section 16. Automobiles and aircraft—Since 1904 a series of statutes includ- 
ing appropriation acts has restricted to a greater or lesser degree the purchase 
and use of what were at one time referred to as “motor-propelled or horse-drawn 
passenger-carrying vehicles.” Section 16 is proposed to codify those enactments 
into a single permanent statute as an amendment of a 1914 act. Subsection (a) 
of the amended act prohibits (with certain exceptions) the purchase or hire 
of passenger motor vehicles unless specifically authorized by the appropriation 
concerned or other law. The present statute has the same effect but includes, 
also, a restriction on expenses for maintenance, repair, and operation which is 
believed to be unnecessary so long as the original acquisition of the cars is 
under congressional control. * * * 


Identical language is contained in House Report No. 2186, May 29, 
1946. 


The 1914 statute mentioned in the above-quoted report is section 5 


of the act of July 16, 1914, 38 Stat. 508, 5 U. S. Code 78, which pro- 
vided : 


No appropriation made in any Act shall be available for the purchase of 
any motor-propelled or horse-drawn passenger-carrying vehicle for the service 
of any of the executive departments or other Government establishments, or 
any branch of the Government service, unless specific authority is given therefor. 
There shall not be expended out of any appropriation made by Congress any 
sum for purchase, maintenance, repair, or operation of motor-propelled or horse- 
drawn passenger-carrying vehicles for any branch of the public service of the 
United States unless the same is specifically authorized by law. In the esti- 
mates for each fiscal year there shall be submitted in detail estimates for such 
necessary appropriations as are intended to be used for purchase, maintenance, 
repair, or operation of all motor-propelled or horse-drawn passenger-carrying 
vehicles, specifying the sums required, the public purposes for which said vehicles 
are intended, and the officials or employees by whom the same are to be used. 


The application of the provisions of that act to cases involving the 
hire of passenger-carrying vehicles, was considered in decision of 
April 4, 1925, 4 Comp. Gen. 836, wherein it was held (quoting the 
syllabus), as follows: 

































The hiring of motor-propelled passenger-carrying vehicles for a continuous, 
indefinite, or extended period under an agreement which places the vehicles in 
the custody and control of the Government officer or employee, confers all the 
benefits of temporary ownership and is in contravention of the act of July 16, 
1914, 38 Stat. 508, prohibiting the purchase, maintenance, or operation of motor- 
propelled passenger-carrying vehicles unless specifically appropriated for. 

The hire of an automobile for actual and necessary travel upon public busi- 
ness by the trip, mile, hour, or day to reach points inaccessible by common 
carriers is a proper charge against appropriations available for traveling ex- 
penses. Where the public business so requires, contracts may be entered into 
for hire of automobiles covering a period of a year or less, payment to be made 
on the basis indicated only for such time as the vehicle is actually required 
on oer trips away from the headquarters or place where the automobile is 
hired. 
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The holding in that decision—which is illustrative of the views 
expressed by the accounting officers of the Government in numerous 
decisions rendered both prior and subsequent thereto—discloses that 
the prohibition contained in the second sentence of the said 1914 
statute against the “purchase, maintenance, repair, or operation” of 
passenger-carrying vehicles consistently had been construed as in- 
cluding the “hire” of such vehicles when the circumstances of such 
hiring were such as to pass to the particular Federal agency involved 
all the benefits of temporary ownership of the vehicle. Hence, it 
will be seen that the prohibition against the “hire” of passenger- 
carrying vehicles under such circumstances existed not by specific 
statutory provision but by rule of decision of the accounting officers. 

In the light of the stated purpose of the amendatory provisions 
of Public Law 600, to continue in effect the provisions of the 1914 
statutes with certain refinements in language only, it is apparent 
that the inclusion of the phrase “or hire” in Public Law 600 merely 
was for the purpose of continuing in effect the existing prohibition 
against the “hire” of vehicles. 

As disclosed by the second paragraph of the syllabus of the deci- 
sion of April 4, 1925, quoted above, the prohibition against the “hire” 
of passenger-carrying vehicles never has been considered as applying 
to instances involving the “hire” of vehicles by employees in a travel 
status under the conditions contemplated by section 11 of the Stand- 
ardized Government Travel Regulations. Hence, since, as stated 
above, the phrase “or hire” appearing in section 16 (a) of Public 
Law 600 (60 Stat. 810), is intended to cover only those instances of 
hire theretofore prohibited by the said 1914 statute, it is concluded 
that such prohibition does not extend to the hire of automobiles as 
authorized by the said travel regulations. Accordingly, the question 
presented in the concluding paragraph of your letter is answered in 
the negative. 


(B-64196) 


PAY—RETAINER; RETIRED—FLEET RESERVISTS 


Under section 204 of the Naval Reserve Act of 1938, as amended, providing for 
the transfer of enlisted personnel to the Fleet Reserve upon the completion 
of at least 20 years’ “active Federal service,” and for the computation of 
retainer or retired pay on the basis of 24% percent of the annual base and 
longevity pay received at the time of transfer multiplied by the number 
of years of “active Federal service,” only the time actually served under 
a minority enlistment of less than 4 years or under an enlistment terminated 
within 3 months prior to expiration of enlistment may be considered as 
“active Federal service.” 

A Navy enlisted man who had transferred to the Fleet Reserve under section 208 
of the Naval Reserve Act of 1938 with exactly 16 years’ naval service may 
not be considered as having transferred thereto “after more than 16 years’ 
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service” within the meaning of section 208 of the act as added by section 3 
of the act of August 10, 1946, so as to be entitled to count thereunder active 
duty performed as a fleet reservist after July 1, 1925, in the computation of 
retainer or retired pay when in an inactive duty status. 


A member of the Fleet Reserve transferred thereto pursuant to section 203 of 


the Naval Reserve Act of 1938 with 16 but less than 20 years’ service who 
performed active duty after transfer which, if added to his prior service, 
would exceed 20 years, is not entitled under section 208 of the act as 
added by section 3 of the act of August 10, 1946, authorizing the counting 
of such duty in computing the percentage rate of retainer or retired pay, 
to have his pay computed on the basis of one-half of the base pay received 
when transferred as for over 20 years’ service, rather than on the one-third 
basis authorized for 16 but less than 20 years’ service. 


The provision in section 208 of the Naval Reserve Act of 1938 as added by section 


3 of the act of August 10, 1946, authorizing the computation of retainer or 
retired pay on the basis of the enlisted pay received at the time an inactive 
duty status is resumed, may not be regarded as authorizing the counting of 
inactive duty performed in the Fleet Reserve in determining the permanent 
additions to which entitled in the computation of retainer or retired pay 
upon release from active duty and resumption of an inactive duty status. 


Members of the Fleet Reserve whose average conduct marks for 20 or more years 


were less than the 95 percent of maximum required for payment of the 10 
percent additional retainer or retired pay authorized by section 203 of the 
Naval Reserve Act of 1938 are not entitled to such increase for conduct in 
the recomputation of their retainer or retired pay under section 208 of the 
act as added by section 3 of the act of August 10, 1946, on the basis that 
at the time of their release from active duty after transfer their average 
marks for conduct were not less than 95 percent of the maximum. 


A member of the Fleet Reserve who was recalled to active duty would be en- 


titled, in the recomputation of his retainer or retired pay after such active 
duty under the provisions of section 208 of the Naval Reserve Act of 1938 
as added by section 3 of the act of August 10, 1946, to 24% percent of his 
active-duty pay, exclusive of any credit for longevity pay purposes on ac- 
count of inactive time in the Fleet Reserve, multiplied by the number of 
years of active Federal service. 


While, under section 9 of the Pay Readjustment Act of 1942, as amended, lon- 


gevity increases are payable only for each 3 years’ service, a Navy enlisted 
man who transferred to the Fleet Reserve pursuant to section 203 of the 
Naval Reserve Act of 1988 with 17 years and 6 months of active service is 
entitled under section 204 of said act, as amended, providing that a frac- 
tional year of 6 months or more shall constitute a full year in computing 
years of active Federal service and base and longevity pay, to permanent 
additions (longevity) computed on 18 years’ service. 


Navy enlisted men who were transferred, under the authority of the Naval Ap- 


propriation Act, 1923, to the Fleet Reserve with less than 16 years’ service 
in the same status with respect to pay and allowances as those transferred 
after 16 years’ service are not to be regarded as having been transferred 
to the Fleet Reserve “after more than 16 years’ service” within the meaning 
of section 208 of the Naval Reserve Act of 1938 as added by section 3 of the 
act of August 10, 1946, respecting the recomputation of retainer or retired 
pay on account of active duty after transfer. 


The provision in section 208 of the Naval Reserve Act of 1938 as added by section 


8 of the act of August 10, 1946, authorizing the recomputation of retainer 
or retired pay of members of the Fleet Reserve on the basis of active duty 
performed subsequent to July 1, 1925, while extended to reservists who 
returned to inactive status prior to the enactment of the 1946 act, is to be 
regarded, in view of the proviso thereto, as limited to active duty performed 
during a period of National Emergency declared by the President during 
which’ time reservists may be called to active duty without their consent. 


An enlisted man who, under the provisions of section 204 of the Naval Reserve 


Act of 1938, transferred to the Fleet Reserve prior to August 10, 1946—the 
date of the act amending said 1988 act—may, pursuant to section 9 of the 
1946 act, elect to receive his retainer and retired pay under the provisions 
of law in effect immediately prior to the enactment of the 1946 act. 


754496—48—_53 
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An enlisted man who, under the provisions of section 204 of the Naval Reserve 
Act of 1938, transferred to the Fleet Reserve prior to August 10, 1946—the 
date of the act amending said 1938 act—may not exercise an election under 
the provisions of section 9 of the 1946 act to have his retainer pay com- 
puted in accordance with the provisions of section 204 as amended by the 
1946 act and, upon retirement, elect to have his retired pay computed on the 
= provided by the provisions of section 204 in effect prior to August 10, 
1946. 


An enlisted man who transferred to the Fleet Reserve under the provisions of 
section 204 of the Naval Reserve Act of 1938, as amended by the act of 
August 10, 1946, thereby exercising the election provided in section 9 of 
the 1946 act to have his retainer pay computed on the basis provided for in 
section 204 as amended, may not thereafter elect to have his retired pay 
computed in accordance with the provisions of said section 204 in effect 
prior to the 1946 amending act. 


Assistant Comptroller General Yates to the Secretary of the Navy, April 24, 
1947: 


There has been considered your letter of February 27, 1947, file 
JAG :I1:WJG:mh P16-3/QR1, requesting decision on the questions 
presented therein relative to the application of certain provisions of 
the act of August 10, 1946, Public Law 720, 60 Stat. 993, 994, 997. 

For convenient reference the pertinent provisions of the said act 
of August 10, 1946, are quoted below. 


Sec. 2. Section 204 of the Naval Reserve Act of 1938 (52 Stat. 1179) is hereby 
amended to read as follows: 

“Sec. 204. Members of the Navy who first enlisted in the Navy after July 1, 
1925, or who reenlisted therein after July 1, 1925, having been out of the Regular 
Navy for more than three months, may upon their own request be transferred 
to the Fleet Reserve upon the completion of at least twenty years’ active Fed- 
eral service. After such transfer, except when on active duty, they shall be paid 
at the annual rate of 24% per centum of the annual base and longevity pay they 
are receiving at the time of transfer multiplied by the number of years of active 
Federal service: Provided, That the pay authorized in this section shall be in- 
creased 10 per centum for all men who may be credited with extraordinary 
heroism in the line of duty: Provided further, That the determination of the 
Secretary of the Navy as to the definition of extraordinary heroism shall be final 
and conclusive for all purposes: Provided further, That the pay authorized in 
this section shall not exceed 75 per centum of the active-duty base and longevity 
pay they were receiving at the time of transfer: Provided further, That all en- 
listed men transferred to the Fleet Reserve in accordance with the provisions of 
this section and of sections 1 and 203 of this act shall, upon completion of thirty 
years’ service, be transferred to the retired list of the Regular Navy, with the 
pay they were then legally entitled to receive: Provided further, That nothing 
contained within this section shall be construed to prevent persons who qualify 
for transfer to the Fleet Reserve under the provisions of section 203 of this act 
from being transferred in accordance with the provisions of this section if they 
so elect: Provided further, That a fractional year of six months or more shall 
be considered a full year for purposes of this section and section 203 in com- 
puting years of active Federal service and base and longevity pay: And pro- 
vided further, That the provisions of this section shall apply to all persons of the 
class described herein heretofore or hereafter transferred to the Fleet Reserve, 
except that no increase in pay or allowances shall be deemed to have accrued 
prior to the date of the enactment of this amendment. For the purposes of this 
section, all active service in the Army of the United States, the Navy, the Marine 
Corps, the Coast Guard, or any component thereof, shall be deemed to be active 
Federal service.” 

Seo. 3. Title II of the Naval Reserve Act of 1988 (52 Stat. 1178) is hereby 
amended by adding thereto a new section to read as follows: 

“Sec. 208. Whenever enlisted men of the Fleet Reserve transferred thereto 
after more than sixteen years’ service, or enlisted men transferred from the 
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Fleet Reserve to the retired list of the Regular Navy, perform active duty after 
July 1, 1925, such active duty, except that which they are required to perform 
in time of peace under section 206 of this title, shall be included in the com- 
putation of their total service for the purpose of computing their retainer or 
retired pay when in an inactive-duty status, and in the computation of their 
retainer or retired pay all active duty so performed subsequent to the effective 
date of transfer to the Fleet Reserve or to the retired list shall be counted for 
the purpose of computing percentage rates and increases with respect to their 
retainer or retired pay and shall be based on the enlisted pay received by them 
at the time they resume an inactive-duty status, including increases in conse- 
quence of advancement in rating, longevity, and extraordinary heroism: Pro- 
vided, That such pay shall not exceed 75 per centum of the base and longevity 
pay of the highest rating to which entitled under the provisions of this section: 
Provided further, That active duty performed during any period of national 
emergency declared by the President shall be considered for the purpose of this 
section as not being active duty in time of peace required by section 206: Pro- 
vided further, That nothing contained in this section shall operate to reduce the 
retainer or retired pay and allowances to which any enlisted man would other- 
wise have been entitled: Provided further, That a fractional year of six months 
or more shall be considered a full year for the purposes of this section in com- 
puting years of active Federal Service and base and longevity pay: And provided 
further, That persons of the classes described in this section who have been re- 
tired or returned to an inactive duty status prior to the date of approval of this 
section shall be entitled to the benefits of this section from the date of retire- 
ment or return to an inactive duty status.” 

* * * * * o & 


Suc. 9. No back pay for any period prior to the date of enactment of this Act 
shall accrue to any person by reason of the enactment of this Act except as other- 
wise provided in section 8. No person, active or retired, of any of the armed 
forces, shall suffer, by reason of this Act, any reduction in any pay, allowances, or 
compensation to which he was entitled upon the effective date of this Act. Retired 
enlisted personnel of the Navy and Marine Corps, personnel of the Navy and 
Marine Corps who are members of the Fleet Reserve or Fleet Marine Corps Re- 
serve, and personnel of the Navy and Marine Corps who become eligible and 
who apply for transfer to the Fleet Reserve or Fleet Marine Corps Reserve shall 
receive an opportunity to elect to receive retainer and retired pay under the 
provisions of this Act or to receive such pay under the provisions of law in effect 
immediately prior to the date of the enactment of this Act, and these persons 
shall be entitled to receive the pay elected. 


The questions will be stated and answered in the order presented. 
Questions (a) and (6): 


Section 2 of Public Law 720, supra, provides for the transfer of enlisted per- 
sonnel to the Fleet Reserve upon completion of at least 20 years of “active Fed- 
eral service.” This section further provides that in the computation of their 
retainer or retired pay, “they shall be paid at the annual rate of 2% per centum 
of the annual base and longevity pay they are receiving at the time of transfer 
multiplied by the number of years of active Federal service: * * *.” For 
the purpose of this section “active Federal service” is defined as “all aetive serv- 
ice * * * in the Army of the United States, the Navy, the Marine Corps, the 
Coast Guard, or any component thereof.” In this connection your decision is 
requested on the following questions: 

“(a) Whether a minority enlistment of less than four years is to be consid- 
ered as four years’ ‘active service’ within the meaning of the term ‘active Fed- 
eral service’ as used in section 2 of Public Law 720? 

“(b) Whether the time between date of actual discharge and the date of ex- 
piration of enlistment, when discharged within three months from date of ex- 
piration of enlistment, shall be considered ‘active service’ within the meaning 
of the term ‘active Federal service’ as used in section 2 of Public Law 720?” 


Section 202 of the Naval Reserve Act of 1938, 52 Stat. 1178, pro- 
vides, in part: 
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For all purposes of this Act a complete enlistment during minority shall be 
counted as four years’ service and any enlistment terminated within three 
months prior to the expiration of the term of such enlistment shall be counted 
as the full term of service for which enlisted * * 


While the enlistments referred to are to be counted as 4 years’ 
“service” or as the full term of “service” for which enlisted, as the 
case may be, it does not follow that they are to be counted as “active” 
service for such periods. The term “active service” generally is dis- 
tinguished from the broader, generic term “service” in that the latter 
term, depending upon the sense in which it is used, often may include 
service which is not active service. Both the terms “service” and “ac- 
tive Federal service” are used in section 204 of the Naval Reserve Act 
of 1938, as amended (sec. 2 of the said act of Aug. 10, 1946), obviously 
not synonymously, which fact alone would indicate that the terms 
were used advisedly with the above-noted distinction in mind. Cf, 22 
Comp. Gen. 411, 419, answer to question (g). Furthermore, were the 
matter otherwise in doubt it would seem to be resolved by the fact that 
the term “active Federal service” is expressly defined in the said sec- 
tion 204 as including only “active” service in the Army of the United 
States, the Navy, etc., thus necessarily excluding all service which is 
not active service. Cf. 22 Comp. Gen. 732. Since, with respect to a 
completed minority enlistment or an enlistment terminated within 
three months prior to the expiration of the term of such enlistment, 
only the time actually served would constitute active Federal service, 
your questions (a) and (b) are answered in the negative. 


Questions (c) and (d) : 


Under the provisions of section 203 of the Naval Reserve Act of 1988 (52 Stat. 
1178), enlisted personnel, if otherwise eligible, were entitled to be transferred to 
the Fleet Reserve “on completion of 16 or more years’ naval service.” In deter- 
mining eligibility for transfer to the Fleet Reserve, minority enlistments and 
early discharges were, under section 202, counted as full terms of enlistments. 
Accordingly, an enlisted man may have 16 or more years’ naval service for the 
purpose of transfer to the Fleet Reserve, yet have had less than 15 years’ service 
for the purpose of computing permanent additions (longevity) in determining his 
retainer pay at the time of transfer. Section 3 of Public Law 720, supra, provides 
that “Whenever enlisted men of the Fleet Reserve, transferred thereto after 
more than sixteen years’ service * * * perform active duty after July 1, 
1925, such active duty, except that which they are required to perform in time 
of peace under section 206 of this title, shall be included in the computation of 
their total service for the purpose of computing their retainer and retired pay 
when in an inactive-duty status * * *.” Your further decision is requested 
on the following questions: 

(c) Does a man transferred to the Fleet Reserve under section 203 of the 
Naval Reserve Act of 1938 (52 Stat. 1178), with exactly 16 years’ naval service, 
come within the provisions of section 3 of Public Law 720 so as to be considered 
as having been transferred thereto “after more than 16 years’ service’? 

(d) If the answer to (c) is in the affirmative, is the active duty performed 
subsequent to the date of transfer to be added to the period of service for 
eligibility for transfer to the Fleet Reserve, or is such active duty to be added 
to the active service to which entitled in the computation of longevity at the 


oa of transfer to entitle such personnel to benefits of section 3 of Public Law 
? 
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Section 208 of the Naval Reserve Act of 1938, supra (section 3 of 
the act of August 10, 1946), refers expressly to enlisted men of the 
Fleet Reserve transferred thereto after “more than” 16 years’ service. 
That language is clear and unambiguous and must be applied as it 
appears in the statute. There appears to be no legal basis for this 
office to interpret such language as including enlisted men who did not 
have more than 16 years’ service—e. g., enlisted men with exactly 16 
years’ service—when they transferred to the Fleet Reserve. See Ash 
v. United States, 37 F. Supp. 464; 26 Comp. Gen. 307; 5 id. 189, 194; 
4 id. 773. However, see section 15 of the act of June 16, 1942, 56 
Stat. 367, as amended by section 1 of the act of October 18, 1943, 57 
Stat. 571, with respect to counting active duty, after retirement or 
transfer to the Fleet Reserve, in the computation of pay, which would 
remain applicable to enlisted men transferred to the Fleet Reserve 
with exactly 16 years’ service. Accordingly, question (c) is answered 
in the negative, making an answer to question (d) unnecessary. 


Question (e): 


(e) If the active service performed subsequent to transfer will, when added 
to service credit at time of transfer, be sufficient to total 19 years and 6 months 
or more, is such an individual entitled, under the provisions of section 3 of 
Public Law 720, to increase the method of computing his retainer or retired pay 
from % to 4%, and to increase the permanent additions accordingly? 


Section 203 of the Naval Reserve Act of 1938, 52 Stat. 1178, pro- 
vides, in pertinent part, that members of the Fleet Reserve trans- 
ferred pursuant to that section shall, if they have had 16 but less 
than 20 years’ naval service, receive pay at the rate of one-third the 
base pay they were receiving at the time of transfer, plus all perma- 
nent additions thereto, and if they have had 20 or more years’ naval 
service they shall receive pay at the rate of one-half of the base pay 
they were receiving at the time of transfer, plus all permanent addi- 
tions thereto. It has been recognized that prior to the act of August 
10, 1946, a member of the Fleet Reserve transferred thereto with 16 
or more years of service but less than 20 years of service was not en- 
titled to have his retainer or retired pay computed on the one-half 
basis indicated in the statute, rather than the one-third basis, if he 
performed active duty subsequent to transfer which, added to his 
prior service, exceeded 20 years. The new section 208 of the Naval 
Reserve Act provides that enlisted men of the Fleet Reserve trans- 
ferred thereto “after more than 16 years’ service” shall receive certain 
benefits for active duty performed after July 1, 1925, except that re- 
quired to be performed in time of peace under section 206 of the act, 
52 Stat. 1179. In the first instance, such active duty “shall be in- 
cluded in the computation of their total service for the purpose of 
computing their retainer or retired pay when in an inactive-duty 
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status.” The language there used does not purport to authorize a 
change in computing retainer and retired pay of the character indi- 
cated in this question. 

In addition to the foregoing provisions, the law provides that “in 
the computation of their retainer or retired pay all active duty so per- 
formed subsequent to the effective date of transfer to the Fleet Reserve 
or to the retired list shall be counted for the purpose of computing per- 
centage rates and increases with respect to their retainer or retired 
pay.” That provision appears to have reference to the counting of 
active duty subsequent to transfer to the Fleet Reserve or retired list 
for the purpose of increasing the pay authorized in section 204 of the 
Naval Reserve Act, as amended, which pay is computed on a percent- 
age basis rather than the pay authorized in section 203 of that act. 
The said section 203 authorizes payment to members of the Fleet 
Reserve of a certain fraction of the base pay they were receiving at the 
time of transfer. That pay is not computed on a percentage basis 
and authority to count active duty subsequent to transfer for the 
purpose of computing percentage rates and increases would appear to 
have no application to a determination of whether a member of the 
Fleet Reserve was entitled to pay under the provisions of section 203 
of the Naval Reserve Act, on the basis of one-third or one-half of his 
base pay. 

In the consideration of this question, the legislative history of the 
act of August 10, 1946, has not been overlooked. It has been noted 
that the question here under consideration was discussed at the hear- 
ings before the United States Senate Naval Affairs Committee on S. 
1438 (see p. 43 of the report of the hearings held Oct. 9 and 11, 1945) 
but, of course, if a reservist is authorized to change from the one-third 
basis to the one-half basis, mentioned in your question, some authority 
therefor must be found in the statute. I do not find such an authoriza- 
tion in section 3 of the act of August 10, 1946, or elsewhere, and, there- 
fore, question (e) is answered in the negative. 


Question (f): 

(f) May inactive duty performed subsequent to the date of transfer be 
counted in determining the permanent additions to which entitled in the compu- 
tation of the retired and retainer pay at the time of release from active duty, 
notwithstanding that inactive service may not be counted in the computation 
of retired and retainer pay under section 15 of the Pay Readjustment Act 
of 1942? 

The language of section 208 is far from being clear. It provides 
in part that “all active duty so performed subsequent to the effective 
date of transfer to the Fleet Reserve or to the retired list * * * 
shall be based on the enlisted pay received by them at the time they 


resume an inactive-duty status, including increases in consequence 
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of advancement in rating, longevity, and extraordinary heroism.” 
Read alone that language would appear to be meaningless. No in- 
formation has been found in the legislative history of the act which 
would be of aid in interpreting that language. Considering the words 
of the statute together with the general purpose of the act, I think 
that it was intended that retainer or retired pay—not “active duty 
so performed” subsequent to the effective date of transfer to the Fleet 
Reserve or retired list—was to be based on certain enlisted pay and it 
seems clear that the pay referred to is at least the pay of the enlisted 
grade or rating held by the man at the time he resumes an inactive 
duty status with credit for authorized increases for longevity pay 
and extraordinary heroism. So viewed, the statute grants substan- 
tial rights to enlisted men who perform active duty subsequent to 
transfer to the Fleet Reserve or retired list, that is, such enlisted men 
receive the advantage of an advancement in rating made during such a 
period of active duty. However, it is well settled that, in the absence 
of express statutory provision to the contrary, inactive time in the 
Fleet Reserve or on the retired list is not for consideration in deter- 
mining the active duty pay for a particular grade or rating which 
is to be used as a basis for computing retainer pay or retired pay. 
See 21 Comp. Gen. 737; 23 id. 284; 26 id. 152; id. 349. The statutory 
language here under consideration would not warrant a conclusion 
that such rule was intended to be disturbed. Accordingly, your 
question (f) is answered in the negative. 


Question (g): 


(g) An individual transferred to the Fleet Reserve after more than 16 but 
less than 20 years’ service, or an individual who was transferred to the Fleet 
Reserve after more than 20 years’ service but whose average marks for con- 
duct were less than 95% of the maximum, was not entitled to the 10 per 
centum increase at the time of transfer to the Fleet Reserve. If such individuals 
have been recalled to active duty and, upon release from active duty, their 
average marks for conduct for over 20 years’ service was not less than 95% of the 
maximum at the time of release from active duty, are they entitled to 10 per 
centum increase for conduct in the recomputation of their retainer or retired 
pay under the provisions of section 3 of Public Law 720? 

Under section 203 of the act the right to increase of 10 per centum 
in pay authorized by that section is conditioned on the enlisted man’s 
having had average marks in conduct of not less than 95 per centum 
of the maximum for 20 or more years, and it would appear that the 
determination of his eligibility in that respect necessarily would 
have to be made at the time of his transfer to the Fleet Reserve. 
Nothing has been found in section 208 of the act, and nothing has 
been brought to the attention of this office, which would permit an 
increase in pay based on a computation of an individual’s average 
marks of conduct upon completion of a tour of active duty after 
transfer, if he was not entitled thereto at the time of his original 
transfer. Moreover, since the said section 208 enumerates the pur- 
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poses for which certain active duty after transfer to the Fleet Re- 
serve may be credited and omits any mention of the percentage in- 
crease in pay for good conduct marks, the conclusion is required that 
such active duty would not enter into the determination of the right 
to such percentage increase. Therefore, question (g) is answered 
in the negative. 


Question (h): 

Under the provisions of section 2 of Public Law 720, supra, the retired or 
retainer pay is based upon the rate of 2%4 per centum of the annual “base and 
longevity pay they were receiving at the time of transfer” multiplied by the num- 
ber of years of “active Federal service.” Accordingly, an enlisted man trans- 
ferred to the Fleet Reserve under the provisions of this section who, at the time 
of transfer, had a total of 21 years’ “active Federal service,” but had a total of 
over 24 years for longevity pay purposes while on active duty, would be entitled 
to have his retainer pay computed at the rate of 214 per centum of his active duty 
pay for over 24 years’ service for longevity purposes, multiplied by 21 years’ 
active service. Section 3 of Public Law 720 provides that active service performed 
subsequent to transfer to the Fleet Reserve shall be counted for the purpose of 
“computing percentage rates and increases with respect to their retainer or re- 
tired pay and shall be based on the enlisted pay received by them at the time they 
resume an inactive status, including increases in consequence of advancement in 
rating, longevity, and extraordinary heroism.” If the individual in the case cited 
should, after one year and six months in an inactive status in the Fleet Reserve, 
be recalled to active duty and perform active duty for a period of one year and 
six months, he would, at the time of release from active duty, be in receipt of 
active duty pay for over 27 years’ service, which service would include the inactive 
service subsequent to transfer. In this connection your decision is requested on 
the following question: 

“(h) Would the retainer pay of this man, on release from active duty, be com- 
puted at the rate of 2% per centum of his active duty pay for over 27 years’ 
service for longevity purposes, multiplied by 23 years’ active service?” 


The man referred to would be entitled to 214 per centum of his 
active duty pay, exclusive of any credit for longevity pay purposes on 
account of inactive time in the Fleet Reserve or other time not credit- 
able for retainer pay purposes, multiplied by the number of years of 
active Federal service as defined in section 204 of the act. See answers 
to questions (a) and (f) above. 


Question (7): 

The sixth proviso of section 2 of Public Law 720, supra, provides: 

“That a fractional year of six months or more shall be considered a full year 
for purposes of this section and section 203 in computing years of active Federal 
Service and base and longevity pay.’ 

An enlisted man is transferred to the Fleet Reserve under the provisions of sec- 
tion 203 of the Naval Reserve Act of 1938 (52 Stat. 1178) with more than 20 years’ 
naval service for eligibility but with 17 years and 6 months of active service. In 
this connection your further decision is requested, as follows: 

“(i) Is this enlisted man entitled to have his retainer or retired pay computed 
on the basis of one-half his base pay plus permanent additions (longevity) for 
over 18 years’ service, notwithstanding the fact that longevity is payable only 
after the completion of a period of each three years of service and not on the 
completion of exactly each three year period of service?” 


The third paragraph of section 9 of the Pay Readjustment Act of 
1942, 56 Stat. 363, as amended, provides that every enlisted man paid 
under the provisions of that section shall receive an increase of 5 per 
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centum of the base pay of his grade “for each 3 years of service” up to 
30 years. In view of the provision referred to relative to counting a 
fractional year of 6 months or more as a full year’s service in comput- 
ing longevity pay, it would appear that the permanent additions to 
which he is entitled must be computed on 18 years’ service. This 
question is answered in the affirmative. 


Questions (j) and (k): 


The Naval Appropriation Act for the fiscal year ending June 30, 1923, approved 
July 1, 1922 (42 Stat. 786), at page 799, under “Bureau of Supplies and Accounts,” 
provides, in pertinent part, as follows: 

“That enlisted men of the Navy who would be eligible under existing law for 
tran&fer to the Fleet Naval Reserve after sixteen years’ service at the expiration 
of the current enlistment in which serving, or who have completed sixteen years’ 
service, may be transferred to the Fleet Naval Reserve at any time after the pas- 
sage of this Act in the discretion of the Secretary of the Navy, and shall, upon 
such transfer, receive the same pay and allowances as now authorized by law 
for men transferred to the Fleet Naval Reserve at the expiration of enlistment 
after sixteen years’ service.” 

Under this provision of law, many enlisted men were transferred to the 
Fleet Reserve with less than 15 years’ actual service, but were considered 
as having at least sixteen years’ service for the purpose of transfer and for com- 
puting their retainer and retired pay. Your further decision is requested as to— 

“(j) Whether these enlisted men are to be considered as having been trans- 
ferred to the Fleet Reserve ‘after more than sixteen years’ service,’ as that 
term is used in section 3 of Public Law 720? 

“(k) If question (j) is answered in the affirmative, is the active service 
performed subsequent to transfer to the Fleet Reserve to be added to the actual 
service at the time of transfer or to be added to the ‘constructive sixteen years’ 
service’ for the purpose of recomputation under the provisions of section 3 of 
Public Law 720?” 


Under the quoted provision of the Naval Appropriation Act, 1923, 
42 Stat. 799, enlisted men transferred to the Fleet Reserve in accord- 
ance therewith are placed in the same status with respect to pay and 
allowances as enlisted men transferred at the expiration of enlist- 
ment “after 16 years’ service.’ Where it becomes material, for pay 
purposes, to determine the number of years which such transferred 
members of the Fleet Reserve may be considered to have had at the 
time of transfer, it is obvious that they cannot be considered to have 
had more than 16 years’ service. To consider their service otherwise 
would result in such uncertainty as to their length of service as to 
make the computation of their pay impossible. Therefore, they may 
not be considered to have been transferred after “more” than 16 years’ 
service. See the answer to question (c) above. Accordingly, question 
(j) is answered in the negative, making it unnecessary to answer 
question (k). 


Question (1): 


Section 3 of Public Law 720, supra, provides that when enlisted men of the 
Fleet Reserve perform active duty after July 1, 1925, such active duty, except 
that which they are required to perform in time of peace under section 206 of 
the Naval Reserve Act of 1988 (52 Stat. 1179; 34 U. S. C. 854e), shall be included 
in the computation of their total service for the purpose of computing their 
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retainer or retired pay when in an inactive-duty status, and in the computa- 
tion of their retainer or retired pay, all active duty so performed subsequent 
to the effective date of transfer to the Fleet Reserve or to the retired list 
shall be counted for the purpose of computing percentage rates and increases 
with respect to their retainer or retired pay and “shall be based on the enlisted 
pay received by them at the time they resume an inactive-duty status, including 
increase in consequence of advancement in rating, longevity, and extraordinary 
heroism.” The last proviso of said section 3 further provides: 

“That persons of the classes described in this section who have been retired 
or returned to an inactive-duty status prior to the date of approval of this 
section shall be entitled to the benelits of this section from the date of retirement 
or return to an inactive-duty status.” 


The first sentence of section 9 of Public Law 720 provides that: 

“* * * No back pay for any period prior to the date of enactment of this 
Act shall accrue to any person by reason of the enactment of this Act eacept 
as otherwise provided in section 3.” [Italics supplied.] 

A number of Fleet Reservists have performed active duty, other than active 
duty which they were required to perform under section 206 of the Naval Reserve 
Act of 1938, supra, at various intervals subsequent to July 1, 1925. Your further 
decision is requested as to— 

“(1) Whether such individuals are entitled, under the provisions of section 
8 of Public Law 720, to have their retainer or retired pay recomputed on each 
such return to inactive status?” 

The active duty performed after transfer to the Fleet Reserve which 
is authorized by the new section 208 of the Naval Reserve Act of 1938 
to be counted by Fleet Reservists for retainer or retired pay purposes 
is all active duty “except that which they are required to perform 
in time of peace under section 206” of the act. The only duty which 
they may be required to perform under section 206 is “not more than 
2 months’ active duty in each 4-year period.” Hence, it would appear 
that all active duty, other than the said 2 months’ active duty in time 
of peace in each 4-year period, performed subsequent to transfer, 
would be creditable in the computation of rétainer and retired pay. 
However, the said new section 208 of the act contains a proviso to 
the effect that active duty performed during any period of national 
emergency declared by the President shall be considered for the pur- 
pose of that section as not being active duty in time of peace required 
by section 206. The usual function of a proviso is to limit or modify 
the general legislative provisions to which it is attached. Thus, while 
the general provisions of section 208 of the act would, as indicated, 
appear to authorize all active duty performed after transfer, except 
that performed under section 206, to be credited in the computation of 
retainer or retired pay of Fleet Reservists, the proviso referred to ap- 
pears to limit the active duty which may be so credited to active duty 
performed during any period of national emergency declared by the 
President. That such is the effect of the legislation is borne out by the 
fact that at the hearings before the Senate Naval Affairs Committee 
held October 9 and 11, 1945, on S. 1438, hereinbefore referred to, it 
was indicated that only active service during the war, after transfer 
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to the Fleet Reserve, would enable a Fleet Reservist to have his re- 
tainer pay or retired pay recomputed to include advancements in 
rating, etc., received after transfer. See page 43 of such hearings 
where with respect to an increase in retainer pay under such bill be- 
cause of 2 years’ active duty after transfer to the Fleet Reserve, it 
was stated— 

The CHarrMAN. If those 2 years were during the war; or any two years? 

Captain Hopwoop. It must be during this war. 

The CHarMan. Now? 

Captain Hopwoop. Yes, sir. 

Senator Roperrson. You are talking about retirement? 

Captain Horwoop. I am talking about reverting to inactive status—personnel 
who receive a retainer or retired pay. 

See, also, page 1946 of the House of Representatives Naval Affairs 
Committee hearings on the bill which are referred to above. 

While the above-quoted statements refer to the war period other 
testimony at the hearings (see p. 10 of the Senate Committee’s hear- 
ings of Oct. 4, 1945, and p. 1946 of the House Committee’s hearings, 
supra), refers to the period of the national emergency, the terms 
“war” and “national emergency” appearing to have been used inter- 
changeably throughout such hearings. In view of the foregoing, and 
since members of the Fleet Reserve could be called to active duty 
without their consent during the period of the national emergency, 
the conclusion appears required that the provision relative to such 


reservists retired or returned to an inactive status prior to the enact- 
ment of the act of August 10, 1946, being entitled to the benefits of 
section 3 thereof referred only to Fleet Reservists serving on active 
duty during the period of the national emergency. Accordingly, 
question (1) is answered in the negative to the extent that it refers 
to active duty not performed during a period of a national emergency, 
declared by the President. 


Questions (m) and (n): 


The last sentence of section 9 of Public Law 720, supra, provides that: 

“Retired enlisted personnel of the Navy and Marine Corps, personnel of the 
Navy and Marine Corps who are members of the Fleet Reserve or Fleet Marine 
Corps Reserve, and personnel of the Navy and Marine Corps who become eligible 
and who apply for transfer to the Fleet Reserve or Fleet Marine Corps Reserve 
shall receive an opportunity to elect to receive retainer and retired pay under 
the provisions of this Act or to receive such pay under the provisions of law 
in effect immediately prior to the date of the enactment of this Act, and these 
persons shall be entitled to receive the pay elected.” 

This provision appears to be repugnant to that part of the last proviso of 
section 2 of Public Law 720, which provides: 

“That the provisions of this section shall apply to all persons of the class 
described herein, heretofore or hereafter transferred to the Fleet Reserve, 
except that no increase in pay or allowances shall be deemed accrued prior to 
the date of the enactment of this amendment.” 

In view of the above, your further decision is requested on the following 
questions : 

(m) May a reservist transferred to the Fleet Reserve prior to August 10, 
1946, under the provisions of section 204 of the Naval Reserve Act of 1938 
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(52 Stat. 1178), exercise an election, under the last sentence of section 9 of 
Public Law 720, to continue to draw the pay he was receiving on the date 
prior to date of enactment of Public Law 720 until such time as he is transferred 
to the retired list and then become entitled to have his retainer or retired pay 
increased by the permanent additions? 

(n) May a reservist transferred to the Fleet Reserve prior to August 10, 
1946, under the provisions of section 204 of the Naval Reserve Act of 1938 (52 
Stat. 1178), exercise an election, under the provisions of section 9 of Public 
Law 720, to have his retainer pay computed in accordance with the provisions 
of section 204, as amended, and, upon retirement, exercise a second election © 
to have his retired pay computed on the basis of one-half the base pay, plus 
permanent additions, as provided in section 204 prior to amendment? 

While the language of section 9 of the act, quoted above, is stated 
broadly, it apparently was intended merely as a savings clause, saving 
to personnel of the Navy and Marine Corps—whether on the active 
list, in the Fleet Reserve, or on the retired list after transfer from 
the Fleet Reserve—on the effective date of that act, that is, August 
10, 1946, the retainer pay and retired pay to which they would have 
been entitled had the act not been passed. In this connection, there 
may be noted the statement in Report No. 1768 from the Committee 
on Naval Affairs, United States Senate, to accompany S. 2460—the 
bill which became the said act of August 10, 1946—as follows: 

Section 9 provides that no back pay for any period prior to the date of enact- 
ment of the bill shall accrue to any person by reason of the enactment of the 
bill. Jt further provides that no person shall suffer any reduction in pay, allow- 
ances, or compensation by reason of the enactment of thé bill. [Italics supplied.] 
Identical explanation of the provisions of section 9 is contained in 
Report No. 2720 from the Committee on Military Affairs, House of 
Representatives, on the bill. 

The general purpose of a savings clause contained in pay statutes 
is to save to personnel affected thereby higher pay and/or allowances 
to which they may have been entitled under a prior law but never, 
in the absence of an express provision to the contrary, to permit a 
commingling of the provisions of the prior law and the current law 
so as to give such personnel greater benefits than they could have 
received under either law alone. C7. 22 Comp. Gen. 236, 242, answer 
to question 7; id. 344; 23 id. 40; Havey v. United States, 104 C. Cls. 
483. The provision here in question permits the personnel involved 
to elect to receive their retainer and retired pay under the provisions 
of the Naval Reserve Act of 1938, as amended by the act of August 
10, 1946, or to elect to receive their retainer and retired pay under 
the provisions of law in effect immediately prior to the enactment 
of the amending act of August 10, 1946. 

With respect to question (m) section 204 of the Naval Reserve Act 
of 1938, 52 Stat. 1179, as it read prior to being amended by the said 
act of August 10, 1946, provided, in part: 

* * ¢& 


That all enlisted men transferred to the Fleet Reserve in accordance 
with the provisions of this section, shall, upon completion of thirty years’ 
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service, be transferred to the retired list of the Regular Navy, with the pay 
they were then legally entitled to receive, plus all permanent additions thereto, 
and the allowances to which enlisted men of the Regular Navy are entitled on 
retirement after thirty years’ service. [Italics supplied.] 

Under the facts as understood the enlisted man referred to in question 
(m) would, in effect, be electing to receive his retainer and retired pay 
under the provisions of law in effect immediately prior to the enact- 
ment of the act of August 10, 1946. Accordingly, that question is 
answered in the affirmative. However, the contrary is true with 
respect to question (n). What is there proposed would result in a 
commingling of the provisions of section 204 of the act as in effect 
prior to August 10, 1946, with the provisions of section 204 of the 
act as in effect on or after that date which, as pointed out above, 
would not appear to be authorized by the statutory provision in 
question. The election must be made as to whether retainer pay and 
retired pay shall be paid under the law as in effect prior to August 10, 
1946, or under the law as in effect on and after that date. For the 
reasons stated question (n) is answered in the negative. 


Question (0): 

(o) May an enlisted man transferred to the Fleet Reserve under the provisions 
of section 204 of the Naval Reserve Act of 1938 (52 Stat. 1178), as amended by 
section 2 of Public Law 720, exercise an election, under the provisions of section 
9 of Public Law 720, to have his retainer pay computed in accordance with the 
provisions of the said section 204 in effect prior to August 10, 1946, and, upon 
retirement, exercise a second election to have his retired pay computed as 
provided in said section 204 in effect prior to amendment by Public Law 720? 

As hereinafter pointed out, an enlisted man transferred to the Fleet 
Reserve on or after August 10, 1946, and who is entitled to elect to 
receive the benefits of the Naval Reserve Act as in effect prior to 
August 10, 1946, or as in effect on and after that date, must make 
his election at the time of such transfer. Once made, the election 
cannot be recalled or changed. Under the circumstances stated in 
question (0) it would appear that the enlisted man elected to transfer 
to the Fleet Reserve under the provisions of section 204 as amended 
by the 1946 act and he may not thereafter change such an election. 
Accordingly, question (0) is answered in the negative. 

With reference to the foregoing it might be pointed out that section 
9 of the act of August 10, 1946, provides that personnel mentioned 
therein “shall receive an opportunity to elect” to receive retainer and 
retired pay under that act or to receive such pay under the law as in 
effect immediately prior to the date of that act. That provision seems 
to contemplate that a reasonable time after passage of the act be 
allowed within which the election may be made. It is understood 
that thus far, apparently because of administrative uncertainty as 
to the effect of the act, few, if any, elections have been exercised. 
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However, in view of the broad terms of the said section 9, this office 
would not be required to object to otherwise proper elections made 
prior to July 1, 1947, in the case of any person who transferred to 
the Fleet Reserve or who transferred to the retired list, prior to July 
1, 1947, and who was in an inactive duty status on June 30, 1947. 
For personnel who transfer to the Fleet Reserve after June 30, 1947, 
or Fleet Reservists who return to an inactive status either in the Fleet 
Reserve or on the retired list after that date, the right of election must 
be exercised simultaneously with such change in status. Of course, 
once the election is made it may not be recalled or changed. 

It will be noted that the answers to the questions submitted for 
decision make no reference to the provisions of the act of February 
21, 1946, Public Law 305, 60 Stat. 26, it being assumed, since the 
questions do not refer to that act, that the particular situations pre- 


sented do not involve reservists whose rights are for determination 
under that act. 


(B-65157) 


RETIREMENT—INVOLUNTARY—MILITARY, NAVAL, ETC., PERSONNEL— 
TEMPORARY, ACTING, ETC., WARRANT OFFICERS OF COAST GUARD 


Section 3 of the act of February 21, 1946, which is temporary legislation per- 
mitting boards of officers to consider and recommend certain officers of the 
Regular Navy and Marine Corps for involuntary retirement, has reference 
to permanent officers and not to temporary officers of the Regular Navy and 
Marine Corps and, by virtue of the assimilation provisions of section 10 
of said act, only to permanent officers of the Regular Coast Guard. 

Warrant officers and commissioned warrant officers of the Coast Guard, whether 
serving under temporary, acting, or permanent appointments, may not be 
regarded as “officers” within the meaning of section 3 of the act of February 
21, 1946, as extended to the Coast Guard by the assimilation provisions of 
section 10 thereof, permitting boards of officers to consider and recommend 


certain officers of the Regular Navy and Marine Corps for involuntary 
retirement. 


























Assistant Comptroller General Yates to the Secretary of the Treasury, April 
24, 1947: 


I have your letter of April 3, 1947, as follows: 


The Treasury Department has for consideration problems involving the in- 
voluntary retirement of U. S. Coast Guard personnel under the provisions of 
section 3 of the Act approved February 21, 1946 (Public Law 305, 79th Cong., 
2d Sess.) which provides: 

“Sec. 3. The Secretary of the Navy is authorized to convene boards of officers 
of the Regular Navy and Marine Corps to consider and recommend for retire- 
ment officers of the Regular Navy and Marine Corps serving in the ranks of 
captain and below in the Navy, and colonel and below in the Marine Corps, 
within such categories or groups of such officers as shall be specified in the pre- 
cepts convening such boards. The members of such boards shall be senior 
in permanent rank to the permanent rank of any officer under consideration.” 
[Italics supplied. ] 

Section 10 of the above-mentioned Act makes the above-quoted section appli- 
cable to the Coast Guard. 
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Under consideration for involuntary retirement, in addition to regular com- 
missioned officer personnel, are the following: 

(a) Chief warrant and warrant officers who have been temporarily promoted 
under the authority of the Act approved July 24, 1941 (55 Stat. 603, as amended), 
to higher rank and who are presently serving in such higher rank; 

(b) Chief warrant and warrant officers presently serving in such ranks; 

(c) Warrant officers, acting appointment, presently serving under such ap- 
pointment or higher temporary appointment; and 

(d) Permanent enlisted men now serving in temporary warrant, chief war- 
rant, or higher rank. 

The Treasury Department is of the opinion that personnel referred to in (a) 
and (b) of this paragraph fall within the term “officers” as used in section 3 of 
the Act of February 21, 1946, supra, but has some doubt as to its applicability to 
personnel covered by (c), who were appointed under the authority contained in 
the Act approved April 16, 1908 (14 U. S. C. 23), and personnel covered by (d) 
who have been temporarily promoted under the Act of July 24, 1941, as amended, 


supra. 

Your decision is respectfully requested as to whether the categories of Coast 
Guard personnel referred to in the second paragraph hereof are subject to 
involuntary retirement under the provisions of section 3 of the Act of February 
21, 1946, supra. This request is somewhat prompted by the reference to the term 
“officers” as applying to warrant officers, as discussed in the decision of your office 
of November 24, 1943 (23 Comp. Gen. 384), and to the fact that the legislative his- 
tory in connection with section 3 discloses no light on the subject. 


Preceding section 3 of the act of February 21, 1946 (60 Stat. 26, 27), 
quoted in your letter, sections 1 and 2 relate to the involuntary retire- 
ment of officers above the rank of captain in the Regular Navy and 
above the rank of colonel in the Regular Marine Corps. Sections 10 
and 12 of said act, 60 Stat. 29, provide as follows: 

Sec. 10. The provisions of this Act, except as may be necessary to adapt the 
same thereto, shall apply to personnel of the Coast Guard in relationship to the 
Coast Guard in the same manner and to the same extent as they apply to person- 
nel of the Navy in relationship to the Navy: Provided, That wherever author- 
ity is given to the Secretary of the Navy, similar authority shall be deemed 
given to the Secretary of the Treasury to be exercised with respect to the Coast 
Guard at such time or times as the Coast Guard shall be operating under the 
Treasury Department: Provided further, That the boards to consider and rec- 
ommend for retirement officers of the Coast Guard serving in the ranks of rear 
admiral and commodore shall be composed of senior Coast Guard officers if 
available or otherwise as the Secretary shall determine. 

Sc. 12. The provisions of section 3 of this Act shall terminate on June 30 of 
the fiscal year following that in which the present war shall be declared to be 
ended by proclamation of the President or by an Act or resolution of Congress. 

Section 3 of the act of February 21, 1946, swpra, which is tempo- 
rary legislation, relates to the involuntary retirement of certain officers 
of the Regular Navy and Marine Corps and, by assimilation, to similar 
officers of the Regular Coast Guard. The last sentence of the said sec- 
tion provides that members of the board of officers to consider and 
recommend the involuntary retirement of officers of the Regular Navy, 
Marine Corps, and Coast Guard shall be senior in permanent rank 
to the permanent rank of any officer under consideration for retirement. 
It will be noted that the said section 3 does not expressly include within 
its provisions persons temporarily appointed or promoted to officer 
rank under the provisions of the act of July 24, 1941, 55 Stat. 603, as 
amended. On the contrary, it seems clear that such section contem- 
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plates that officers to be considered for involuntary retirement shall 
consist of officers having a permanent rank as such in the Regular Navy, 
Marine Corps, or Coast Guard. The primary purpose of section 3 of 
the said act, as disclosed by the legislative history of the act, was tem- 
porarily to provide a basis for readjusting the active list of the Regu- 
lar Navy by authorizing the involuntary retirement of a number of 
permanent officers of the Regular Navy whose services could not be 
efficiently utilized in the postwar Navy. Such readjustment of the 
active list of permanent officer personnel of the Regular Navy was 
necessitated to some extent by the fact that the involuntary retirement 
provisions of the act of June 23, 1938, 52 Stat. 949, were suspended 

- during the war period by the act of June 11, 1940, 54 Stat. 293, with 
the result that no involuntary retirements were effected in the Regular 
Navy during that period. 

Consequently, upon cessation of hostilities, the permanent officers of 
the Regular Navy who would have been involuntarily retired during 
the preceding 6-year period, but for the suspension of the involuntary 
retirement provisions of the 1938 act, continued on the active list of 
the Regular Navy. It was such permanent officers of the Regular 
Navy whose services could no longer be efficiently utilized that the 
Navy Department desired to remove from the active list of the Regular 
Navy through involuntary retirement. But the involuntary retire- 
ment provisions of the 1938 act having been suspended, it was necessary 
in order to remove such permanent officers from the active list of the 
Regular Navy to obtain legislation and this led to the enactment of 
the temporary provisions contained in section 3 of the 1946 act, which 
permits the boards to consider and recommend officers for involuntary 
retirement without regard to length of service, etc. However, no such 
problem existed with respect to persons temporarily appointed or 
promoted to officer rank under the provisions of the act of July 24, 1941, 
55 Stat. 603, as amended, in that section 7 of that act, 55 Stat. 604, 
specifically provides that the permanent, probationary, or acting ap- 
pointments of persons temporarily appointed or promoted thereunder 
shall not be vacated by reason of such temporary appointments or pro- 
motions. Consequently, upon expiration of the act of July 24, 1941, 
as amended, or when the services of persons temporarily appointed or 
promoted to officer rank under that act no longer can be efficiently 
utilized, the temporary appointments of such persons will be revoked 
and they will revert to their permanent status in the Naval Establish- 
ment. While section 8 of the said act of February 21, 1946, extended 
certain benefits—such as subsequent retirement in the highest grade 
or rank in which they served under a temporary appointment—to 

personnel temporarily appointed under that act, there is nothing in 
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section 3 of the act, or in its legislative history, which would indicate 
that when the services of persons temporarily appointed or promoted 
to officer rank in the Regular Navy no longer could be efficiently 
utilized in such temporary ranks that they were to be involuntarily 
retired in such temporary ranks rather than revert to their permanent 
ranks. Hence, it must be concluded that section 3 of the act of Feb- 
ruary 21, 1946, has reference to permanent officers and not to tem- 
porary officers of the Regular Navy and Marine Corps, and, hence, 
by assimilation, only to permanent officers of the Regular Coast Guard. 

The next question is whether the term “officer” as used in section 3 
of the act of February 21, 1946, includes warrant officers and com- 
missioned or chief warrant officers. The question of whether warrant 
officers and commissioned warrant officers, generally, are “officers” 
within the meaning of particular statutes relating to pay, allowances, 
etc., of military personnel has been considered on various occasions by 
the accounting officers and the courts. Thus, in decision of November 
24, 1943, 23 Comp. Gen. 384, referred to in your letter, it was concluded 
that the provision in section 3 of the act of January 12, 1923, 42 Stat. 
1181, authorizing commissioned officers of the Coast Guard with 40 
years’ service to be placed on the retired list with the rank and 
retired pay of one grade above that actually held at the time of retire- 
ment, is not applicable to chief warrant officers of the Coast Guard 
appointed pursuant to the act of July 3, 1926, 44 Stat. 817, which act 
assimilates the pay, allowances and benefits of such officers to those 
of commissioned warrant officers of the Navy, who are not entitled by 
law to a one-grade advancement upon retirement under the circum- 
stances stated in section 3 of the act of January 12, 1923. In Walton v. 
United States, 89 C. Cls. 28, involving the question of whether a 
warrant officer is an “officer of the Regular Army” within the meaning 
of the act of July 31, 1935, 49 Stat. 507, bestowing certain retirement 
benefits on officers of the Regular Army who served as commissioned 
officers prior to November 12, 1918, the court concluded that a warrant 
officer is not an “officer of the Regular Army” and that if the Congress 
had intended to include warrant officers within the general term 
“officers of the Army,” it would have done so. 

In Allen v. United States, 67 C. Cls. 558, it was concluded that a 
warrant officer in the Navy was not an “officer” within the meaning 
of the provision in section 1 of the act of June 10, 1922, 42 Stat. 
625, 627, authorizing “officers” in the services on June 30, 1922, to 
count all service which was creditable prior to that date in com- 
puting longevity pay, holding that such provision had reference 
to commissioned officers and was not intended to include warrant 
officers. In Brown v. United States, 113 U. S. 568 (1885), in con- 
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822 DECISIONS OF THE COMPTROLLER GENERAL 


struing the provision of the act of August 3, 1861, that whenever 
any “officer” of the Navy shall be disabled in line of duty he may 
be placed on the retired list, the court concluded, primarily on the 
basis of the administrative conclusion and application theretofore 
placed upon the act, that warrant officers in the Navy are within 
the term “officer” as used in that act; yet, the court pointed out (p. 
570) that “It must be conceded that were the question a new one, 
the true construction of the section would be open to doubt.” And 
in Rush’s case, 2 C. Cls. 167, it was concluded that a warrant officer 
in the Navy was an “officer” within the meaning of the act of April 
21, 1806, 2 Stat. 390, granting half pay to officers of the Navy. Also, it 
has been held that a paymaster’s clerk in the Navy, whose pay and al- 
lowances were assimilated to those of warrant officers in the Navy, was 
an officer of the Navy entitled to mileage under statutes authorizing 
mileage for officers of the Navy. Katzer v. United States, 52 C. Cls. 
32. However, in United States v. Mouat, 124 U. S. 303, it was con- 
cluded that a paymaster’s clerk in the Navy was not an “officer” of 
the Navy within the meaning of the act of June 30, 1876, 19 Stat. 
65, respecting the payment of mileage to “officers” of the Navy. But 
in United States v. Hendee, 124 U. S. 309, decided the same day as 
the Mouat case, the court concluded that a paymaster’s clerk in the 
Navy was an “officer” of the Navy within the meaning of the pro- 
visions in the act of March 8, 1883, 22 Stat. 473, respecting longevity 
pay of officers and enlisted men in the Army and Navy. Thus, it 
will be seen that no general rule has been followed in determining 
whether warrant officers and commissioned warrant officers are, or 
are not, officers of the Navy within the meaning of particular statutes; 
and, as stated in the Mouat case, supra, “it will be the duty of the 
courts in construing such an act of Congress to ascertain its true 
meaning and be governed accordingly.” 

Section 3 of the act of February 21, 1946, is temporary legislation 
which provides a basis whereby the Navy, Marine Corps and, by 
assimilation, the Coast Guard may involuntarily retire permanent 
officers whose services no longer can be efficiently utilized and who 
do not apply for voluntary retirement. The said section 3 is some- 
what similar in that respect, with certain modifications, to the sus- 
pended provisions of the Line Personnel Act of June 23, 1938, 52 Stat. 
944, pertaining to the involuntary retirement of officers of the Navy 
who fail of promotion. The latter act authorizes the discharge of 
ensigns, lieutenants (j. g.), etc., under certain conditions and the in- 
voluntary retirement of other commissioned officers of the line of the 
Navy who have completed a specified number of years’ service. But 
neither warrant officers nor commissioned warrant officers of the Navy 
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are subject to the provisions of that act. Also, the act of January 
12, 1938, 52 Stat. 4, applicable to the Coast Guard, authorizes the 
Secretary of the Treasury to convene a personnel board for the purpose, 
inter alia, of selecting officers whom the boards determine should be 
placed out of line for promotion; and officers so placed out of line for 
promotion who have completed 10 years or more of commissioned 
service may be placed upon the retired list with retired pay authorized 
therein. However, section 6 of the said act, 52 Stat. 5, specially pro- 
vides that the provisions of that act shall not apply to chief warrant 
officers—that is, commissioned warrant officers. Thus it is clear that 
prior to the act of February 21, 1946, laws in pari materia, relating to 
the involuntary retirement of officers of the Navy and Coast Guard 
were not applicable to either warrant officers or commissioned or chief 
warrant officers of the Navy and Coast Guard. While the provisions 
of section 3 of the act of February 21, 1946, temporarily provide a 
broader basis upon which officers of the Navy, Marine Corps and 
Coast Guard may be involuntarily retired, it seems reasonable to as- 
sume that had the Congress—or the departments concerned—intended 
to subject warrant officers and commissioned warrant officers to such 
involuntary retirement a provision to that effect would have been 
inserted in that section, or at least a clear statement of such intent 
would have appeared in the legislative history of the act. 

Although numerous references were made in the legislative history 
of the said act to the temporarily suspended provisions of the act of 
June 23, 1938, and to the effect of the more liberal temporary pro- 
visions of section 3 of the bill which became the 1946 act—such as the 
inclusion of staff officers—it never once was suggested that one of the 
differences between the prior law and the proposed law would be to 
subject warrant officers and commissioned warrant officers—thereto- 
fore excluded—to the involuntary retirement provisions of section 3. 
Cf. pages 2 and 3, Hearings Before the Committee on Naval Affairs, 
United States Senate, November 6, 1945, on S. 1405—which became the 
said act of February 21, 1946—respecting the scope of the term “officer” 
as used in section 6 of the bill. 

Since no general or fixed rule has been adopted by the courts as to 
the scope of the term “officer” as applied to warrant officers and com- 
missioned warrant officers of the Navy or Coast Guard under statutes 
relating to pay, retirement, etc., of naval personnel, and since the legis- 
lative history of the present act indicated no departure from the past 
policy of the Congress of exempting all warrant officers of the Navy 
and Coast Guard from the involuntary retirement provisions of laws 
applicable to regular commissioned officers, the matter of whether the 
term “officer” as used in section 3 was intended to subject either warrant 
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officers or commissioned (chief) warrant officers to the involuntary 
retirement provisions of that section is at least too doubtful to justify 
an affirmative answer by this office with respect to any of the categories 
of Coast Guard personnel referred to in your letter. A negative 
answer with respect to the persons described in the last two groups, or 
categories (c) and (d), is required for the further reason that such 
persons are not permanent officers of the Regular Coast Guard. 

Your submission is answered accordingly. 


(B-65103) 


LEAVES OF ABSENCE—“WHEN ACTUALLY EMPLOYED” EMPLOYEES; 
REDUCTION OF LEAVE CREDITS; ACCRUAL 


A “when actually employed” employee, whether classified as “pernranent” or 
“temporary” for leave purposes under the Annual and Sick Leave Regu- 
lations, is entitled to leave only for periods of continuous service of one 
month or more; and the days on which he is not employed are not to be 
regarded as days of leave-without-pay such as would require a reduction 
in leave credits previously earned—the effect of a break in the continuity 
of service being to prevent accrual of leave for the month of service in which 
such break occurs. 

In view of the provisions in section 4.3 of the Annual and Sick Leave Regula- 
tions that leave credits of permanent employees shall be reduced whenever 
their absence in a nonpay status “totals” the equivalent of the base-pay hours 
in one biweekly period, generally, no reduction in leave credits is required 
for absences in a nonpay status totaling less than the period specified. 

The provisions of section 4.2 (a) of the Annual and Sick Leave Regulations re- 
quiring a return to duty as a condition to the accrual of leave in a leave- 
with-pay status, unless the failure to return is due to certain enumerated 
causes, are to be regarded as applicable with respect to the accrual of 
leave in a leave-without-pay status for a portion of a biweekly pay period, 
and it would be immaterial whether the failure to return to duty be voluntary 
or involuntary on the part of the employee. 


Acting Comptroller General Yates to the Secretary of Agriculture, April 25, 
1947: 


There has been considered your letter of March 28, 1947, as follows: 


In connection with the annual and sick leave regulations revised by the Com- 
mission as of July 1, 1946, several questions have arisen as to their application, 
which are presented herein for your decision. 

(1) Section 1.1 (b) contains the following definition of “Permanent en- 
ployees” : 

“Permanent employees are those appointed without limitation as to length 
of service, or for definite periods in excess of one year, or for the ‘duration of the 
job, or for the duration of the present war and for six months thereafter; and 
those who, although paid only when actually employed, are continuously em- 
ployed or required to be available for duty for a period of not less than one 
month as distinguished from part-time or intermittent employees.” 

We assume that we may still consider a “when actually employed” employee 
appointed for a year or less to be temporary for leave purposes. For those ap- 
pointed with permanent tenure, or for the duration of the job, or for a period in 
excess of one year, and paid “when actually employed” we should like to have 
your answer on the following questions: 

a. Would such employees earn leave on a pay period basis, since they come 
under the definition of ‘permanent employees’? Would the days on which they 
are not ‘actually employed’ be counted as leave without pay for which deductions 
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would be made on the basis of 1 day’s annual leave and 5% day’s sick leave when 
absence in a nonpay status aggregates one biweekly pay period? If this is 
contrary to your interpretation, please advise us how to credit such employees 
with leave, both as to the amount they earn, and the unit of time to be used 
as a basis for accrual. 

(2) Section 2.1 provides that permanent employees shall be credited with 
annual leave at the rate of 1 day per biweekly pay period, with a minimum credit 
of 4 hours and additional credits in multiples thereof. Section 3.1 provides for 
sick leave credit to such employees at the rate of 1144 days per month, with a 
minimum credit of 1 hour and additional credits on multiples thereof. In section 
4.3 it is provided that when a permanent employee’s “absence in a nonpay status 
totals the equivalent of the base-pay hours in 1 biweekly pay period, the credits 
for annual leave shall be reduced 1 day and for sick leave 5% day for each such 
period.” A proviso in the same section makes it clear that if the nonpay status 
is due to an injury for which the employee is paid disability compensation the 
credit for accrued leave will be given “upon his return to duty.” Likewise, with 
respect to the accrual of annual leave while in a leave-with-pay status, it is 
provided in section 4.2 (a) that the credit for accrued leave shall be dependent 
upon a return to duty except in certain specified cases. 

In cases where the nonpay status of an employee is the equivalent of a bi- 
weekly pay period the credits and reductions of leave will be equal and no ques- 
tion arises. Where, however, the nonpay status is equivalent to only a fraction 
of a biweekly pay period, leave would appear to be creditable under the pro- 
visions of sections 2.1 and 3.1 with no apparent provision for making a reduction 
in the credits because of the nonpay status. 

In view of the clear intent of section 4.2 (a) that annual leave shall not accrue 
during terminal leave-with-pay except in the stated exceptions, and also in 
view of the indicated intent in section 4.3 that a return to duty shall be requisite 
to crediting leave when the nonpay status is due to an injury for which the 
employee is paid disability compensation, there is some doubt that the regula- 
tions were intended to permit the crediting of leave during a nonpay status which 
is equivalent to only a fraction of a pay period and which is not followed by a 
return to duty. 

We should like to be advised, therefore, whether leave shall be credited for 
periods of nonpay status equivalent to a fraction of a pay period regardless of 
whether there is a return to duty. If generally there is no credit where there is 
no return to duty does it make any difference whether the entrance upon a non- 
pay status or the failure to return to duty is voluntary or involuntary on the 
part of the employee? 

Inasmuch as we desire to clarify our operating instructions with respect to 
leave, your early reply to these questions will be appreciated. 


In decision of April 8, 1947, B-64672, 26 Comp. Gen. 762, there were 
considered the leave rights of “when actually employed” employees; 
and after referring therein to prior decisions of this office respecting 
the rights of such employees when classified under previous regula- 
tions of the Civil Service Commission as “indefinite employees” for 
leave purposes, it was stated : 


The elimination of the separate definition of “indefinite employees” and the 
incorporation thereof into the definition of “permanent employees” as contained 
in the current leave regulations, in no wise affects the basis upon which employees 
coming within the former definition of “indefinite employees” now would be en- 
titled to leave, Consequently, applying the~principles enunciated in the quoted 
decisions to that part of the definition of “permanent employees” appearing in 
the current leave regulation which refers to employees paid on a “when actually 
employed” basis, it is concluded that an employee paid on a “when actually em- 
ployed” basis under an appointment for a definite period of time not exceeding 
one year, if otherwise entitled thereto, earns leave as a “temporary” employee, 
that is, on the basis of 2% days annual leave for each month of service. Fur- 
ther, a “when actually employed employee” whether serving under an indefinite 
appointment or under an appointment for a definite period of time not exceeding 
one year, is entitled to leave only for periods of continuous service of one month 
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or more on the basis either of a “permanent” employee or a “temporary” em- 
ployee depending upon the terms of his appointment. 

From that part of the decision just quoted it will be seen that a 
“when actually employed” employee, whether classified as “perma- 
nent” or “temporary” for leave purposes under the current leave regu- 
lations, is entitled to leave only for periods of continuous service of one 
month or more. Hence, the unit of time to be used as a basis for the 
accrual of leave by such employees is each month of continuous service. 
Further, since “when actually employed” persons accrue leave only 
during periods of continuous service of one month or more, any break 
in the continuity of service defeats their rights to accrue leave for 
the month of service in which such break occurs. Consequently, the 
days on which such an employee is not employed are not days of leave- 
without-pay as would require a reduction in leave credits previously 
earned. See decision of April 8, 1947, swpra. The questions presented 
under part 1 of your letter are answered accordingly. 

With respect to the matters discussed under part 2 of your letter— 
which, it is assumed, relate to “permanent” employees other than those 
paid on a “when actually employed” basis—you are advised that, in 
view of the express provision in section 4.3 of the current leave regula- 
tions providing that leave credits shall be reduced when a nonpay 
status “totals” the equivalent of the base-pay hours in one biweekly 
pay period, generally, no reduction in leave credits is required for 
absences in a nonpay status totaling less than the period specified. 
Compare 23 Comp. Gen. 638, 642, answer to question 3. However, 
while the leave regulations are silent in respect of the accrual of leave 
while in a leave-without-pay status for a fraction of a biweekly pay 
period in cases where there is no return to duty, the specific limitation 
in section 4.2 (a) of the regulations providing that leave shall accrue 
to an employee in a leave-with-pay status “provided he returns to 
duty” or provided the failure to return to duty is due to death, dis- 
ability, or reduction in force, fairly may be viewed as precluding the 
accrual of leave while in a leave status, whether with or without pay, 
when there is no return to duty, except where the failure to return to 
duty arises from any one of the causes enumerated. Otherwise, so far 
as concerns the accrual of leave while in a terminal leave status, em- 
ployees in a nonpay status would be in a more favorable position than 
those in a pay status. Accordingly, in answer to the specific question 
presented in part 2 of your letter, you are advised that in the absence 
of a regulation by the Civil Service Commission to the contrary, the 
accrual of leave while in a terminal leave-without-pay status should be 
governed by the principles set forth in section 4.2 (a) of the current 
leave regulations respecting the accrual of leave while in a terminal 
leave-with-pay status, and it would be immaterial whether the failure 
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to return to duty be voluntary or involuntary on the part of the em- 
ployee. 


(B-65165) 


COMPENSATION—POSTAL SERVICE—POSTMASTERS—SAVINGS CLAUSE 
EFFECT ON SALARY READJUSTMENTS 


Section 8 (b) of the Postal Service pay statute of July 6, 1945, providing that the 
annual compensation of an incumbent postmaster shall not be readjusted 
to conform to the salaries provided in section 8 (a) thereof, except for a 
decrease in gross postal receipts to an amount for which a lower salary grade 
is provided, may not be regarded as saving the salaries of postmasters be- 
yond the initial adjustment under the statute as of July 1, 1945; and after 
such date the salaries of postmasters must be computed and fixed at the 
beginning of each fiscal year in accordance with section 8 (a) of said statute. 


Comptroller General Warren to the Postmaster General, April 29, 1947: 
I have your letter of April 3, 1947, reference 15, as follows: 


Section 8 (b) of the Act of July 6, 1945, Public Law 134, reads as follows: 

“The base annual compensation of an incumbent postmaster shall not be 
reduced in the readjustment to conform to the provisions of this Act, except for 
a decrease in gross postal receipts to an amount for which a lower salary grade 
is provided.” 

In setting the salaries of certain postmasters on July 1, 1947, subject to the 
provisions of this Act certain questions are arising with respect to the interpreta- 
tion of this section. For example, in office “A” the postmaster’s salary was re- 
tained at $6,000 per annum on July 1, 1945, on the basis of gross postal receipts 
of $850,000 ; this salary was increased under Public Law 386 to $6,400 on January 
1, 1946. On July 1, 1946, the postmaster’s salary was set at $6,400 on the basis 
of receipts of $1,010,000, Public Law 134 (as amended by Public Law 386) 
providing that for offices having receipts of $1,000,000 but less than $1,500,000 
the postmaster shall receive a salary of $6,400 per annum. The receipts of this 
office for the calendar year just closed amount to $850,000 per annum, which, 
under Public Law 134 (as amended by Public Law 386) provides for a salary of 
$6,000 per annum. In view of the fact that the incumbent postmaster was also 
postmaster on July 1, 1945, may his salary be retained at $6,400 per annum 
during the fiscal year 1948? 

Another example, at office “B” the postmaster’s salary was retained at $6,000 
per annum on July 1, 1945, on the basis of receipts of $810,000, and increased 
to $6,400 on January 1, 1946, under Public Law 386. On July 1, 1946, the post- 
master’s salary was reduced to $5,700 per annum because of a reduction in postal 
receipts to $535,000 per annum. The receipts of this office for the calendar year 
just closed amount to $810,000, which, under Public Law 134, as amended, 
provides for a salary of $6,000 per annum. By virtue of the fact that the post- 
master received $6,400 on July 1, 1945, is he now entitled to the protection of 
section 8 (b) to the extent that his salary will be restored to the $6,400 per 


annum rate? 

In the original draft of H.R. 2071, Seventy-ninth Congress, for 
which H. R. 3035 (which became Public Law 134), apparently was 
substituted, the saving clause provided : 


This Act shall not be applied so as to reduce the base compensation of any 
postmaster. 


However, that language was stricken out in the Committee and the 
language of the saving clause quoted in your submission substituted 
therefor. Said provision was referred to in the Hearings before tha 
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Committee on Post Offices and Post Roads, United States Senate, by 
Mr. Philip J. Gallagher, president of the National Association of 
Postmasters, giving his understanding thereof (p. 60) as follows: 

Your attention is respectfully directed to the matter of proposal to establish 
a new salary bracket for postmasters at offices with receipts of $600,000 but less 
than $1,000,000. The establishment of such a grade will result in confusion and 
inequality, and we urge you to abolish this grade and retain the present grade, 
with receipts of $600,000 but less than $1,500,000. 

Under the proposed grade as set up in both bills the incumbent postmaster 
would continue to receive a salary of $6,000 as long as he remained in office and 
as long as the receipts of the office did not advance to more than $1,000,000 or fall 
below $600,000, but if the receipts of such an office advance in any one year to 
$1,000,001, such advance would bring the postmaster into the bracket with re- 
ceipts of $1,000,000 but less than $1,500,000, and his salary would still remain at 
$6,000, no advance in salary being provided. 

If, in the following year, the receipts of this office fell below $1,000,000 he 

would go back to the same grade from which he advanced the year previously 
with no advance in salary, but in returning to this bracket he drops down not 
to the old salary of $6,000 but to the new grade set up in these bills; namely, 
$5,600, and for advancing he gets no increase, but for dropping back after a year 
he receives a $400 reduction in salary. 
Mr. Gallagher’s understanding of the provision does not appear to 
have been contradicted or challenged and no change was made in the 
language of the referred-to provision. It thus is apparent that there 
was no intention to save the salaries of postmasters beyond the initial 
adjustment under the Pay Act as of July 1, 1945. In the adjustment 
of their salaries as of that date the salaries were not to be reduced 
unless the receipts for the calendar year of 1944, upon which the sal- 
aries of the postmasters would have been for computing July 1, 
1945, had fallen to a level lower than that upon which the then cur- 
rent salary before adjustment was fixed. For example, if the receipts 
for the calendar year 1943 were $400,000 and that amount warranted 
a salary of $5,000 from July 1, 1944, through June 30, 1945, under 
the then existing formula, and further, if the receipts for the calendar 
year 1944 were in the same amount which, under the new formula 
prescribed by Public Law 134, would have resulted in a salary of 
$4,800 on July 1, 1945, section 8 (b) of the statute, 59 Stat. 438, would 
save to the postmaster his salary of $5,000; but, on the other hand, 
if the receipts for the calendar year 1944 had fallen down to $300,000 
then his salary would have been required to have been adjusted to 
$4,600 on July 1, 1945, because of the exception set out in the saving 
clause (section 8 (b)). After July 1, 1945, the salaries of postmasters 
must be computed and fixed the first of each July in accordance with 
section 8 (a) of the Postal Employees Pay Act of 1945, 59 Stat. 487, 
as amended. 

In accordance with the foregoing, the postmaster in example “A” 
does not retain the benefit of the saving clause beyond the initial ad- 
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justment July 1, 1945; consequently, on July 1, 1947, his salary is for 
computation upon the basis of the receipts for the calendar year 1946, 
and must be reduced on that date to $6,000. 

Similarly, in example “B” the postmaster’s salary on July 1, 1947, 
must be based upon the receipts for the calendar year 1946, without 
regard to the provisions of the saving clause (section 8 (b)). 


(B-65193) 


COMPENSATION—DOUBLE—EMPLOYMENT OR REEMPLOYMENT DUR- 
ING PERIOD OF MILITARY TERMINAL LEAVE—APPLICABILITY OF 
ACT OF NOVEMBER 21, 1945, TO ENLISTED PERSONNEL 


The provisions of the act of November 21, 1945, permitting “any person” to enter 
or reenter employment in the Federal Government while on military ter- 
minal leave and concurrently to receive civilian compensation and military 
pay and allowances, are to be regarded as applicable to enlisted personnel 
to whom, by virtue of the Armed Forces Leave Act of 1946, was extended 
the right to military terminal leave which previously was a right of com- 
missioned officers, only. 


Comptroller General Warren to the Administrator, War Assets Administration, 
April 29, 1947: 


I have your letter of April 18, 1947, reference SPE-P, as follows: 


Your decision is requested as to the application of Public Laws 226, approved 
November 21, 1945, and 704, approved August 9, 1946, 79th Congress, in the 
following case: 

Mr. Thomas A. Scott, a 10-point preference veteran and former enlisted man, 
was appointed by the War Assets Administration Sales at Location Office, 
Phoenix, Arizona, effective October 9, 1946, and is still employed in that office. 
Subsequent to his appointment, it was learned that the effective date of his 
honorable discharge from the Army was November 26, 1946, and that during the 
period of his employment from October 9 to November 26 he was on terminal 
leave from the armed forces. 

The Regional Office of the Civil Service Commission expressed some doubt as 
to whether Public Law 704 entitles enlisted men to the same right as that ex- 
tended to officers of the armed forces under Public Law 226, i. e., the right of 
entering Federal employment while on terminal leave from the armed forces 
and receiving compensation for such employment as well as pay and allowances 
for the period of leave. 

Therefore, you are requested to advise whether or not Mr. Scott’s employ- 
ment from October 9 to November 26, 1946, was legal and whether or not it will 
be necessary to obtain a refund of the civilian or military pay for that period. 


Section 2 (a) of the act of November 21, 1945, Public 226, 59 Stat. 
584, provides: 


Any person, who, subsequent to May 1, 1940, shall have performed active serv- 
ice in the armed forces, may, while on terminal leave pending separation from 
or release from active duty in such service under honorable conditions, enter 
or reenter employment of the Government of the United States, its Territories 
or possessions, or the District of Columbia (including any corporation created 
under authority of an Act of Congress which is either wholly controlled or 
wholly owned by the Government of the United States, or any department, agency, 
or establishment thereof, whether or not the employees thereof are paid from 
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funds appropriated by Congress), and, in addition to compensation for such 
employment, shall be entitled to receive pay and allowances from the armed 
forces for the unexpired portion of such terminal leave at the same rates and 
to the same extent as if he had not entered or reentered such employment. 
[Italics supplied. ] 


Section 2 (a) and section 3 (a) of the Armed Forces Leave Act of 


1946, approved August 9, 1946, Public Law 704, 60 Stat. 963, pro- 
vide: 


(a) The term “member of the armed forces” means any member of the Army 
of the United States, United States Navy, United States Marine Corps, or the 
United States Coast Guard. 

7 * = * * - . 

Seo. 3. (a) Each member of the armed forces shall be entitled to leave at 
the rate of two and one-half calendar days for each month of active service, 
excluding periods of (1) absence from duty without leave, (2) absence over 
leave, and (3) confinement as the result of a sentence of court martial. Ex- 
cept as provided in subsection (b) of this section, such leave may be accumulated 
in an amount not to exceed one hundred and twenty calendar days. Any leave 
So accumulated shall not, however, survive death occurring during active mili- 
tary service. Enlisted members or former enlisted members of the armed 
forces shall be considered to be entitled to such leave from and after September . 
8, 1939, but shall not be considered to have any leave accumulated or accrued 
as of the date of the enactment of this Act, or the date of discharge if prior to 
such date of enactment, in excess of the amount which would have been ac- 
cumulated and accrued if their leave had been accumulated and accrued from 
and after September 8, 1939, on the same basis as leave is accumulated and 
accrued in the case of commissioned officers in the Regular components of their 
respective branches of the armed forces. Except in the case of leave to be settled 
and compensated for under section 6 of this Act, leave may be taken by a mem- 
ber on a calendar-day basis as vacation or absence from duty with pay, annually 
as accruing or otherwise, in accordance with regulations to be issued by the 
several Secretaries. Such regulations shall provide equal treatment for officers 
and enlisted men, shall establish to the fullest extent practicable uniform pol- 
icies for the several branches of the armed forces, and shall provide that leave 
shall be taken annually as accruing to the extent consistent with military re- 
quirements and other exigencies. Members who reenlist after the date of enact- 
ment of this Act may be authorized reenlistment leave in the discretion of the 
Secretary, for a period not exceeding ninety days, and such leave shall be de- 
ducted from leave accrued during active service prior to reenlistment or charged 
against any leave which may accrue during future active service or both. In 
the case of members who are retired after the date of enactment of this Act 
and after retirement are continued on or recalled to active duty, leave accrued 
during service prior to retirement may be carried over to the period of service 
after retirement. Leave taken prior to discharge before or after the enactment 
of this Act shall be considered as active military service; but leave settled and 


compensated for under section 6 of this Act shall not be considered as active mil- 
itary service. 


It will be noted that section 2 (a) of Public Law 226, supra, does 
not confine its provisions specifically to commissioned officers but 
refers to “any person.” It is true that its benefits were confined to 
commissioned officers prior to the enactment of Public Law 704 but 
the reason for that is that enlisted personnel were not entitled to 
terminal leave, as such, at that time. The right to terminal leave 
having been clearly extended to enlisted personnel by Public Law 
704, it follows that the provisions of Public Law 226 became ap- 
plicable to enlisted men upon the enactment of Public Law 704, supra. 
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Accordingly, the employment of Mr. Scott by the War Assets Ad- 
ministration was not precluded or prohibited by the fact that he was 
on terminal leave as an enlisted man. Hence, if the payments made 
to him were otherwise correct and proper, no refund of either civilian 
or military pay is required. 


(B-65683) 


TRAVELING EXPENSES—CIVILIANS APPOINTED OVERSEAS—RETURN 
TO U.S. 


Under section 7 of the administrative expense statute of August 2, 1946, provid- 
ing that appropriations shall be available for travel and transportation ex- 
penses “on return of employees from their posts of duty outside continental 
United States,” persons appointed at posts of duty outside the United 
States to which they were transported at Government expense under con- 
tracts with private air lines may be paid otherwise proper travel and trans- 
portation expenses incident to their return to the United States, provided 
that such persons as were appointed on and after the effective date—August 
a 1946—of said section 7 meet the length-of-service requirement prescribed 
therein. 

The provision in section 7 of the administrative expense statute of August 2, 
1946, that travel and transportation expenses from posts of duty outside 
continental limits of the United States shall not be allowed “new appointees” 
unless and until they agree in writing to remain in the service for 12 months 
following their appointments has no application to persons appointed out- 
side continental United States prior to August 2, 1946—the effective date of 
said section—so that otherwise proper travel and transportation expenses 
of such employees upon return to the United States may be paid, irrespective 
of length of service or the reasons for separation from the service. 

Under section 7 of the administrative expense statute of August 2, 1946, authoriz- 
ing the payment of travel and transportation expenses of employees on re- 
turn to the United States from posts of duty outside continental United 
States, persons who, upon appointment overseas subsequent to the effective 
date of said section, agreed in writing in accordance therewith to remain in 
the service for 12 months may be paid travel and transportation expenses 
incident to their return to the United States upon their separation from the 
service after the expiration of 12 months’ service, regardless of the reasons 
for separation. : 


Comptroller General Warren to the Secretary of Commerce, April 29, 1947: 
I have your letter of April 17, 1947, as follows: 


The Weather Bureau of this Department is conducting a meteorological project 
for the Army Air Forces with funds provided under the symbol and title 
“1375914.002, Working Fund, Commerce, Weather Bureau, 1947.” The work 
is performed outside the continental United States at points formerly manned 
by airlines under contract with the Army Air Forces. Under the plan, some of 
the employees for the project were recruited by the airlines and others were 
recruited by the Weather Bureau, but transportation to their posts of duty 
outside the continental United States and their salaries were in all cases paid 
by the airlines until such time as the Weather Bureau was in a position to 
function at the various places. The employees recruited by the airlines were 
given appointments by the Weather Bureau at their foreign posts of duty when 
the work was taken over by the Weather Bureau. 

The Weather Bureau is also conducting a project in the Arctie under basic 
authority contained in Public Law 296, 79th Congress, approved February 12, 
1946, and the provisions of its Appropriation Act (Public Law 490, 79th Cong., 
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approved July 5, 1946 [60 Stat. 474]). Travel expenses of a number of the 
employees involved from the points of engagement in the United States to their 
posts of duty in the Arctic were paid by the Weather Bureau under a provision 
in the same Act. There is no provision in that Act for return of the employees 
from their posts in the Arctic. Therefore, travel expenses for the return journeys 
will be covered by the provisions of Section 7 of Public Law 600, dated August 
2, 1946. The provision covering return of employees is coupled with the pro- 
viso: “That such expenses shall not be allowed new appointees unless and until 
the person selected by the Government shall agree in writing to remain in the 
Government service for the twelve months following his appointment, unless 
separated for reasons beyond his control. In case of a violation of such agree- 
ment any moneys expended by the United States on account of such travel 
and transportation shall be considered as a debt due by the individual concerned 
to the United States.” The last part of the proviso covers refund of the expenses 
to the posts of duty outside the United States. 

Your decision is accordingly requested on the following: 

1, May the Weather Bureau pay the return transportation of the employees 
now engaged in work on meteorological projects outside the United States who 
were transported to posts of duty outside the United States by the airlines under 
contract with the Army Air Forces? (The Government indirectly paid the costs 
of such transportation by reason of the contracts with the Army Air Forces.) 

2. May the Weather Bureau pay the travel expenses of employees engaged 
on the Arctic project if such employees are separated from the service after the 
expiration of twelve months of service for reasons within their control when 
the expenses of travel to their posts of duty were paid under Public Law 490, 
and they were not required to sign agreements as a condition of appointment? 

8. May the travel expenses of an employee who was sent to the Arctic under 
the conditions enumerated in question No. 2 above be paid if he is separated 
from the service (a) for reasons of health under a certificate from a physician 
to the effect that continuation of work in the Arctic would be-detrimental to his 
health ; and (b) if found to be unsuitable for the work necessarily performed at 
isolated places under unusual living conditions? 

4. May the travel expenses of return of the employees be paid when sepa- 
rated after the expiration of twelve months of service for reasons within their 
control when appointments were made after the approval of Public Law 600 
and they signed the required agreements? 

A prompt reply will be appreciated since the work at some of the points 
involved is nearing completion and there is before the Bureau a situation as 
described in question 3 (a) above. , 


Section 7 of Public Law 600, approved August 2, 1946, 60 Stat. 
808, referred to in your letter, reads as follows: 


Sec. 7. Appropriations for the departments shall be available, in accordance 
with regulations prescribed by the President, for expenses of travel of new 
appointees, expenses of transportation of their immediate families and expenses 
of transportation of their household goods and personal effects from places of 
actual residence at time of appointment to places of employment outside con- 
tinental United States, and for such expenses on return of employees from their 
posts of duty outside continental United States to the places of their actual 
residence at time of assignment to duty outside the United States: Provided, 
That such expenses shall not be allowed new appointees unless and until the 
person selected for appointment shall agree in writing to remain in the Govern- 
ment service for the twelve months following his appointment, unless separated 
for reasons beyond his control. In case of a violation of such agreement any 
moneys expended by the United States on account of such travel and trans- 
portation shall be considered as a debt due by the individual concerned to the 
United States. This section shall not apply to appropriations for the Foreign 
Service, State Department. 


It will be noted that the provision contained in the above-quoted 
section for the return of employees to the United States at Govern- 
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ment expense is not directly coupled with the authority to pay the 
expenses of their outward journey. Hence, in view of the specific 
provision in the said section that appropriations for the departments 
shall be available for travel and transportation expenses “on return 
of employees from their posts of duty outside continental United 
States,” employees appointed outside the United States for duty at 
foreign posts, if otherwise entitled thereto, may- be paid at Govern- 
ment expense proper travel and transportation expenses incident to 
their return to the United States—regardless of whether they traveled 
to the foreign post at Government expense. See decision of January 
15, 1947, B-62267, 26 Comp. Gen. 488, question and answer 10; com- 
pare 23 Comp. Gen. 280. 

In the light of the foregoing, question 1 is answered in the affirma- 
tive; provided, of course, that such of the employees there involved, 
as were appointed on and after August 2, 1946—the effective date of 
the said section 7 of Public Law 600—meet the requirements contained 
in the proviso thereto respecting length of service after appointment, 
or have been employed for lesser periods as administratively deter- 
mined to be in the best interests of the Government. See questions 
3 and 8 and answers thereto in decision of January 15, 1947, supra. 

The requirement of the proviso in section 7 that travel and trans- 
portation expenses shall not be allowed “new appointees” unless and 
until the person selected for appointment shall agree in writing to 
remain in the Government service for the twelve months following 
his appointment, unless separated for reasons beyond his control, has 
no application to persons appointed prior to August 2, 1946, the effec- 
tive date of that section. Hence, in line with the answer to question 
1, supra, and asssuming that the employees referred to in questions 
2 and 3 were appointed prior to August 2, 1946, otherwise proper 
travel and transportation expenses of such employees upon return 
to the United States may be paid. And this would be so, irrespective 
of the length of service outside the continental United States or the 
reasons for separation from the service. Accordingly, questions 2 
and 3 are answered in the affirmative. 

Question 4 is answered by saying that while the circumstances 
therein stated are not specifically mentioned in section 7 of Public 
Law 600, the inference necessarily to be drawn from the language 
contained in the said section is that where the prescribed period of 
service has been rendered, travel and transportation expenses to the 
United States at Government expense may be authorized regardless 
of the reason for separation. 
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(B-63548) 


CHECKS—FORGERIES—RECLAMATION—ERRONEOUS CHECK DELIV- 
ERIES—NAME SIMILARITY 


Where a Government check is received and negotiated by person other than the 
intended payee, but of the same name, the United States has the right to 
refuse payment of the check when presented to it, or to recover the proceeds 
thereof if payment was made prior to discovery of the improper endorsement 
and negotiation, unless the Government is precluded from setting up the 
forgery or lack of authority of the negotiator to have endorsed the check. 

In the absence of a decision by the Federal courts respecting the Government’s 
liability where a check intended for one person and made payable to such 
person erroneously is delivered to another person of same name who is not 
entitled thereto, it is necessary, as a condition precedent to the Government's 
liability, that there be shown negligence on the part of the administrative 
office which resulted in the issuance of the check to the wrongful payee and, 
also, that the bank or person who cashed the check could not, by the exercise 
of reasonable diligence, have ascertained that the wrongful payee did not 
have any right to the check. 


Comptroller General Warren to the Secretary of the Treasury, April 30, 1947: 


There has been considered a letter dated January 30, 1947, from 
the Fiscal Assistant Secretary of the Treasury, as follows: 


There have recently arisen a fairly large number of cases where checks, through 
confusion of files and other administrative errors, have been mailed to and 
received and negotiated by persons other than the public creditors to whom 
the money was owed, but who bore the same names as the creditors, and the 
Treasurer of the United States, who becomes involved in these cases because 
they originate upon receipt of claims of forgery, is desirous of having his 
responsibilities clarified. 

Your office has consistently ruled that, when a Government Disbursing Officer 
mails a check to the address of an individual whose name and address has been 
entered on the face of the check, and the check is negotiated by the person so 
named as payee, neither subsequent endorsers by their endorsement nor the 
Treasurer of the United States by paying the check incurs any liability to the 
Government. In the Rosa Brown case, A-17334, dated February 14, 1927, reported 
in 6 Comp. Gen. 582, the following rule was enunciated : 

“There has been no forgery of a Government check where the person who 
endorsed it was not entitled to the proceeds but whose name and address had 
been placed on the face of the check as payee through administrative error; 
and a bank which endorses and negotiates such check guarantees only the 
genuineness of the payee’s endorsement and may not be held responsible to the 
Government for the proceeds of the check because of the administrative error.” 

Subsequent decisions involving similar factual situations reiterated the rule 
set forth in the Rosa Brown case. See decisions A-55707, dated June 8, 1984, in 
the case of Mrs. Bessie Miller; and A-61975, dated June 1, 1935, in the case of 
J. B. Shearon, among others. In decisions A-59864, dated March 18, 1935, in the 
case of Clifford Mitchell and B-57707, dated June 12, 1946, in the case of Mary 
Maida, there was held to be no proper legal basis for reclamation but the rule 
set forth in the Rosa Brown decision was not referred to specifically. 

The same result, though based upon a different principle of law, was reached 
in other Comptroller General decisions, including some recently released. See 
decisions A-47753, dated May 25, 1933, in the case of William Brinkley; A-83156, 
dated February 17, 1937 in the case of David Linkous ; B-58649, dated August 
23, 1946, in the case of Ben Van Loh. The principle announced in these holdings 
is reflected in the following excerpt from the decision in the Ben Van Loh case; 

“While it appears that the check was negotiated without the genuine endorse- 
ment of the payee for whom it was intended, the United States is stopped from 
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recovery from second or subsequent endorsers because it was received and nego- 
tiated by the person described on the face of the check.” 

This principle has been supported by various state court decisions. See Weis- 
berger, CO. v. The Barberton Savings Bank Co., (1911) 84 Ohio St. 21, 95 N. B. 379; 
Slattery and Co. v. National City Bank of New York, (1920) 114 N. Y. Misc. 48, 
186 N. Y. Supp 679; and Market Street Title and Trust Co. v. Chelton Trust Com- 
pany, (1929) 296 Pa. 230, 145 Atl. 848. 

However, there have recently been received your decisions B-57625, dated May 
21, 1946, in the case of Bernard B. Levine and B-658490, dated August 21, 1946, in 
the case of William H. Harrison, where the opposite conclusion was reached, 
without reference to any distinguishing facts, and wherein the applicable rule 
of law was stated to be that where a check is received by a person having no 
interest therein or title thereto, his endorsement of the payee’s name thereon is 
spurious and is ineffective to transfer any right, title or interest therein to 
subsequent endorsers; and the fact that the person negotiating the check bears 
the same name as the payee does not serve to relieve the endorsers from liability. 
At this point there was cited the case of Clearfield Trust Co. v. United States, 
318 U. 8. 863. The facts in that case are not similar to those in the cases here 
under consideration and whether the Clearfield case was cited for the proposition 
that the various state court decisions on this subject are no longer controlling 
or was cited for some other reason was not stated. 

The effect of the Levine and Harrison decisions would appear to have far 
reaching implications in that they impose liability upon the Treasurer and 
endorsers of the checks in cases where the person described as the payee was 
not entitled to the check. Your office has not to my knowledge ever held that 
lack of entitlement in the payee, of itself, affords any basis for reclamation 
from endorsers. 

In the Levine case, in which you held the endorsers to be liable, the check did 
not bear an address, but that point was not mentioned in the decision. However, 
in other decisions, where there were no addresses on the checks, specifically, 
A-83156, dated February 17, 1937, in the case of David Linkous and A-61975, 
dated June 1, 1935, in the case of J. 2. Shearon, it was held that there was no 
legal basis for reclamation and in the latter decision the rule laid down in the 
Rosa Brown decision was applied. In this connection, your recent decision in 
the case of Sampson Williams, B-57855, dated October 1, 1946, concluded that 
recovery from the endorsers of checks which bore an address different from that 
of the negotiator was proper, but that there was no legal basis for reclamation 
on checks endorsed as drawn by a person of the same or similar name and address 
as that shown on the checks. 

Since a review of Comptroller General decisions generally in same name cases 
makes it apparent that the factors involved in the issuance, mailing, and negotia- 
tion of such checks are controlling, insofar as liability of endorsers is concerned, 
and in order to provide guidance for the Treasurer in claims now pending in his 
office or which may arise in the future in similar cases, there are enumerated 
below for your consideration and advice various hypothetical situations in which 
checks are received and negotiated by persons not entitled to payment: 

1. A check is drawn payable to A and bears on its face A’s address of record 
but, through administrative error, is mailed to the address of B (same name). 

2. A check is drawn payable to A but, through administrative error, B’s address 
appears on its face and it is mailed to B (same name). 

3. A check is drawn payable to A and bears on its face his address of record, 
“R. F. D. 2, Doeville, New York” which is also the address of B (same name). 
The item is delivered in error to B. 

4. A check drawn payable to A, bearing no address on its face, is mailed 
in error to B (same name). 

I shall be pleased to have you advise me as to the extent of liability of the 
Treasurer and the endorsers, and the course of action the Treasurer should follow 
should the check in each case be negotiated by the recipient. 


An authoritative decision by this office on questions arising out of 
the negotiation of checks issued by the United States properly may be 
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made only on the basis of the actual facts involved in the negotiation 
of each particular check and the law applicable thereto. Hence, with 
respect to the four hypothetical situations described in the aforesaid 
letter, it is not possible for this office to advise definitely as to the 
extent of the liability of the Treasurer of the United States and of 
endorsers, and as to the course of action which should be taken in the 
event the check in each case is negotiated by the recipient. However, 
the matter has been reviewed carefully by this office and an attempt 
will be made to set forth the principles which generally are applicable 
and the action which ordinarily should be taken, with the understand- 
ing that different conclusions might be reached in actual cases depend- 
ent upon a consideration of the entire factual situation therein present. 

It is established by the recent decisions of the Supreme Court of the 
United States in the cases of Clearfield Trust Co. v. United States, 318 
U. S. 363, and National Metropolitan Bank v. United States, 323 U.S. 
454, that the rights and obligations of the United States arising out 
of the negotiation of commercial paper issued by the Government are 
to be governed by Federal rather than local law. In the National 
Metropolitan Bank case, the Court stated as follows (page 456) : 

Only recently, in Olearfield Trust Oo. v. United States, 318 U. 8. 868, we had 
occasion to consider rights and liabilities of the government which stem from 
the issuance and circulation of its commercial paper. Our conclusion was that 
legal questions involved in controversies over such commercial papers are to be 
resolved by the application of federal rather than local law and that, in the 
absence of an applicable Act of Congress, federal courts must fashion the 
governing rules. 

Extensive research by this office has failed to disclose a case decided 
by the Federal courts in recent years in which there was present a 
factual situation similar in all details to any of the hypothetical cases 
described in your letter. However, the principle of the law which 
apparently is applicable thereto is that which was set forth in the 
Bernard B. Levine case (B-57625, May 21, 1946) referred to in your 
letter. As stated therein, it is the rule both at common law and under 
the Uniform Negotiable Instrument Act that, where a signature is 
forged or made without the authority of the person whose signature 
it purports to be, it is wholly inoperative, and no right to retain the 
instrument, or to give a discharge therefor, or to enforce payment 
thereof against any party thereto can be acquired through or under 
such signature unless the party against whom it is sought to enforce 
such right is precluded from setting up the forgery or want of author- 
ity. Also, it seems to be established that, if a person comes into pos- 
session of a check to which he is not entitled, even though said check is 
drawn to a person bearing the identical name as the recipient, the 
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endorsement of the check by the receiver, if not technically a forgery, 
is, at least, spurious and false and inoperative to transfer title thereto. 
See United States v. National City Bank of New York, 28 F. Supp. 144, 
147, and cases cited; 7homas v. First National Bank, 105 Miss. 500, 
39 L. R. A. (N.S.) 355, and Beattie v. National Bank of Illinois, 174 
Ill. 571, 51 N. E. 601. Hence, in view of such principles it is clear that, 
where a Government check is received and negotiated by a person other 
than the intended payee, even though the name of the recipient is 
identical with that of the intended payee, the United States has the 
right to refuse payment of said check when presented to it, or to re- 
cover the proceeds thereof if payment was made prior to the discovery 
of the improper endorsement and negotiation, unless the Government 
is precluded from setting up the forgery or lack of authority of the 
negotiator to have endorsed the check. 

Specifically, the hypothetical cases described in your letter involve 
the proposition as to whether the Government is precluded from set- 
ting up forgery or lack of authority in cases where a check intended 
for one person and made payable to said person is delivered, through 
some error, to another person of the same name who is not entitled 
thereto. As stated above, there has been found no decision by the 
Federal courts setting forth definitely the extent of the Government’s 
liability in such a situation. In the absence of such a decision, the 
interest of the United States requires that, before the Government 
accepts liability on a check which is endorsed by a person other than 
the intended payee, but of the same name, there must be shown that 
there was negligence on the part of the administrative office which 
resulted in the issuance of the check to the wrongful payee and, also, 
that the bank or person who cashed the check could not, by the exer- 
cise of reasonable diligence, have ascertained that the wrongful 
payee did not have any right to the check. 

The requirement that, in addition to a showing of negligence on 
the part of the Government in issuing the check, the bank or person 
who cashed the check should establish freedom from any negligence 
in the matter, is supported by ample authority in such decisions as 
have been rendered by the Federal courts on the liability of the 
United States in connection with checks issued by it. In the case of 
Fulton National Bank of Atlanta v. United States (C. C. A. 5th), 
107 F. 2d 86, there was involved the case of a check which was in- 
tended by the Veterans’ Administration to be issued to one William 
T. Alston, a World War veteran, which check, however, as the result 
of an administrative error in filing a change of address notification, 
was received by another veteran whose name was William Alston. 
754496—48—55 
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The latter forged the endorsement of William T. Alston on the check 
and negotiated the same. In holding that the United States could 
recover the amount paid out on said check, the court stated in its de- 
cision as follows (p. 88) : 

This case does not fall within the rule applicable to impostors. Here the 

receiver of the check, William Alston, did not stand as an impostor to secure 
the check. He was not intended as the one to be paid. The check was never 
indorsed by the one to whom it was made payable and sent. It was indorsed 
by William Alston and not William T. Alston. In modern commercial busi- 
ness dealings the initial is an important part of the name and the bank should 
not have paid William Alston, he having no middle initial. Moreover, the se- 
rial number of William T. Alston, “C—1,454,554,” appeared on the check and 
was the masterkey to the identity of the payee of the check and could have 
been used by the bank to discover whether or not the person presenting the 
check was the one for whom it was intended. It was the duty of the bank to 
ascertain the true individual and to pay no one else. Failing in this duty it 
must be held liable. * * * [Italics supplied.] 
Also, cf. National Metropolitan Bank v. United States, supra, and 
Washington Loan and Trust Company v. United States, 134 F. 2d 59, 
holding that negligence on the part of the Government in failing to 
discover fraud by one of its agents prior to the negotiation of checks 
issued as the result of such fraud does not relieve endorsers from 
liability where the endorsements on said checks were forged. 

There are various situations in which a lack of due care on the 
part of a cashing endorser might warrant the institution of reclama- 
tion proceedings. For example, take the case of a check issued for 
final mustering out pay where the object is plainly stated thereon. 
If such a check should be received by an individual of the same name 
and address designated on the face of the check but who was 70 or 
more years of age, it should be obvious to the person or bank to 
whom the check is presented for cashing that the presenter of the 
check could not be the person entitled to the proceeds thereof. Or, 
suppose a check should be issued in payment of an agricultural bene- 
fit, with such object plainly disclosed on its face, and such check 
were presented by a person known to the cashing endorser as a 
factory or industrial worker, although having the precise name and 
address shown on the check, the individual or bank which cashed the 
check in such circumstances would have to be considered as having 
done so with constructive knowledge that the person presenting the 
check was not the intended payee. And, in such cases, the cir- 
cumstance that the payee and the recipient of the check might reside 
on the same rural route would not provide the endorser with a valid 
defense against reclamation proceedings. It will be recognized that 
the foregoing or comparable factors might exist in any of the hypo- 
thetical situations enumerated in the letter of January 30, 1947. 
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Accordingly, you are advised as follows with respect to the action 
which should be taken in each of the cases described in the said 
letter. 

As to the first-named situation, that is, where a check bearing 
the name and address of the intended payee is received and negotiated 
by a person of the same name, but of a different address, it appears 
that such discrepancy alone is sufficient to place the cashing en- 
dorser on notice that the person presenting the check may not be 
the payee described therein; and, in such a case, if the endorser 
does not establish that other efforts to ascertain the true facts 
were made, reclamation should be effected by the Treasurer; other- 
wise it will be necessary to raise a charge in his account. 

In the second and fourth situations, that is, where the name 
and address shown on the check are those of the recipient, or where 
the name only is shown thereon, being that of the recipient, if 
there are no other factors present—such as described above—which 
might have put the cashing endorser on notice of the defect in the 
title of the holder of the check, credit will be allowed in the Treas- 
urer’s account and no action against the endorser is required. 

In the third situation, since there is not involved any negligence 
by the administrative office in issuing that check, the Government, 
as drawer, would not be precluded from setting up the lack of 
authority in the recipient to have endorsed the check, and reclama- 
tion should be attempted by the Treasurer. 


(B-65127) 


COMPENSATION — PROMOTIONS — POSTAL SERVICE — RETROACTIVE 
PROMOTION FROM SUBSTITUTE TO REGULAR ON BASIS OF SEN- 
IORITY 


There is no authority for the retroactive promotion, after military duty, of Postal 
Service employees from substitute to regular positions on the basis that, 
because of seniority, they would previously have been so promoted had 
they not entered upon military service. 


Comptroller General Warren to the Postmaster General, April 30, 1947: 


Consideration has been given your letter of April 1, 1947, reference 
15, as follows: 


There is presented for your consideration cases involving the pay status of 
certain postal employees. 

Andrew C. Extrom was appointed a substitute city letter carrier in the Blue 
Island, Illinois, post office, January 1, 1941. He entered the military service 
July 21, 1942. Upon his return from military duty the postmaster reassigned 
and promoted him to regular city letter carrier and paid him as such from 
January 1, 1946. 
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Harry C. Pearson was appointed a substitute clerk in the Blue Island, post 
office, September 1, 19389. He entered the military service on August 11, 1944. 
Upon his return from military service the postmaster assigned and promoted 
him to the position of regular clerk and paid him as such from March 1, 1946. 

During the absence of these two men on military leave vacancies occurred 
in the regular force. The postmaster submitted formal recommendations for 
filling these vacancies but as they were not submitted in the proper form and 
failed to contain necessary information they were not approved. After con- 
siderable delay and correspondence the Department actually authorized the 
promotion of Extrom from substitute carrier to regular carrier effective Novem- 
ber 1, 1946, and the promotion of Pearson from substitute clerk to regular clerk 
effective December 1, 1946. It now becomes necessary that Messrs. Extrom and 
Pearson make refunds of overpayment of salary in the amounts of $254.09 and 
$183.05, respectively. Both employees decline to make refund. They hold that 
under the GI Bill pf Rights upon reassignment to duty in the post office following 
military duty they are entitled to the grade and salary they would have attained 
had they not entered the military service. As vacancies did occur during their 
absence it is certain they would have been promoted to regular positions had they 
not been on military leave. 

Substitute Clerk Fred L. Paff and Substitute Carrier Raymond H. Stone were 
appointed in the Henderson, Kentucky, post office in 1942. Mr. Stone was in- 
ducted into the military service on March 26, 1944, and Mr. Paff on October 10, 
1944. On January 1, 1945, while both of those men were absent on military duty 
War Service Substitute Clerk Lala G. Miller was promoted erroneously to the 
position of regular clerk. Mr. Stone should have received the promotion even 
though he was absent on military leave; Mr. Paff should then have been pro- 
moted to the military vacancy of Stone and finally Miss Miller should have been 
promoted to Mr. Paff’s military vacancy. In that way, both of the classified 
employees would have received the benefits of Public Law 134. Empbasis is 
placed on the fact that Miss Miller was a junior employee and should not have 
been promoted ahead of Paff and Stone. As a result of this error Stone was 
returned to duty at a salary of $1.09 per hour and Paff at a salary of $1.19 an 
hour. As an error was made by the Department, it is desired to promote both 
of these men as of January 1, 1945, thereby giving them the benefits of Public 
Law 134, as they are entitled to the rights they would have received had they 
not been in the armed forces. 

In order to correct these administrative errors and to do justice to these 
employees your decision is requested as to whether at this time the Department 
would be permitted to issue orders retroactively for their advancement from 


substitute to regular. 

The appointment of a substitute employee to a regular position is 
un administrative promotion. There exists no authority of law to 
grant such administrative promotion while on a so-called military fur- 
lough during which the employee is not in his civilian position. Public 
Law 134, 59 Stat. 435, authorizes automatic promotions to employees 
of the Postal Service from grade to grade under particular classifica- 
tions, such as regular clerks, substitutes, etc., after “satisfactory serv- 
ice” in a particular position, but there is nothing therein, or elsewhere 
so far as I am advised, which requires that an administrative promo- 
tion from a substitute position to a regular position shall be made 
based upon seniority or because of military service. 

Under the provisions of section 8 of the Selective Training and 
Service Act, 54 Stat. 890, as amended, a returning veteran who left 
a position, other than temporary, to enter the armed forces is entitled 
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to “be restored to such position or to a position of like seniority, status, 
and pay.” [Italics supplied.] The right of restoration under that 
statute is limited to the same position or one of “like seniority, status, 
and pay,” and does not include a position to which the employee might 
have been promoted had he not entered the military service, as in- 
dicated in your letter. 

Accordingly, so far as reemployment rights are concerned, I know 
of no authority under which the referred-to employees may be pro- 
moted retroactively from substitute positions to regular positions as of 
the date of their return from military service, or as of the date they 
might have been promoted had they not entered military service. In 
the case of Mr. Pearson and Mr. Extrom, collection of the overpay- 
ments mentioned in your letter should be made. 


(B-64718) 


MILEAGE—OFFICERS OF REGULAR CORPS OF PUBLIC HEALTH SERV- 
ICE—LAST STATION TO HOME—ABSENCE OF COMPETENT ORDERS 


Former officers of the Regular Corps of the Public Health Service who, at the time 
they traveled from their last stations to their homes prior to the effective 
dates of their resignations from the service, had not been issued competent 
orders directing such travel would not now be entitled under section 12 of 
the Pay Readjustment Act of 1942, as amended, authorizing the payment 
of mileage for travel “under competent orders” from last station to home 
upon discharge, to mileage for such travel on basis of subsequently issued 
orders purporting to direct the former officers to proceed to their homes 
incident to separation from the service. 


Assistant Comptroller General Yates to the Federal Security Administrator, 
May 1, 1947: 


Reference is made to a letter from Mr. W. P. Dearing, Medical 
Director, Chief, Division of Commissioned Officers, to the Claims 
Division of this office dated February 12, 1947, as follows: 


Reference is made to your letter of January 5, 1947, with which you forwarded 
for appropriate action copy of letter dated January 29, 1947, received in your 
office from the office of Congressman John F. Kennedy relative to claim for reim- 
bursement of travel expenses of Doctor John C. Sheehan, a former commissioned 
officer of this Service, from Detroit, Michigan, the place where he was on duty at 
the time his resignation was accepted, to Boston, Massachusetts, the place where 
he originally entered the Public Health Service. Doctor Sheehan entered the com- 
missioned corps of this Service on January 1, 1944, was placed on terminal leave 
effective on July 1, 1946, and his resignation was accepted effective at the close 
of business August 1, 1946. 

At the time of the acceptance of Dr. Sheehan’s resignation there was con- 
siderable doubt as to what expenses, if any, the Public Health Service was 
authorized to pay in connection with the transfer from last duty station to home 
in the case of commissioned officers of the Regular Corps of which Doctor 
Sheehan was a member. Accordingly, the question was submitted to Comptroller 
General for clarification on May 23, 1946. The Comptroller ruled under date of 
July 12, 1946 (B-58038) that commissioned officers of the Regular Corps upon 
resignation from the Service were not authorized to receive reimbursement for 
the transportation of their dependents nor for the shipment of their household 
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effects from last duty station to home. However, in this same decision the 
Comptroller held that such officers were entitled to mileage allowance from last 
duty station to home provided that the travel from last duty station to home was 
performed prior to the effective date of the resignation and under competent orders 
direcing the travel. This decision was clarified and affirmed in the Comptroller 
General’s decision of January 30, 1947 ( = 

In view of the fact that at the time of Doctor Sheehan’s separation the Public 
Health Service was in doubt as to whether or not regular officers could be re- 
imbursed for any expense on separation from the Service the issuance of orders 
to such officers was held in abeyance pending the Comptroller’s decision. Now, 
in view of the Comptroller’s statement that such officers are entitled to mileage 
from last duty station to home provided that the “travel is performed prior to 
the effective date of separation from the Service under competent orders direct- 
ing such travel,” [italics supplied] and in view of the fact that due to the 
interpretation of the law made by the Public Health Service which has since 
been declared erroneous by the Comptroller’s decision the question arises as to 
whether the Public Health Service at this date may issue “competent” orders to 
Doctor Sheehan and the other officers involved covering such travel provided the 
Comptroller’s second condition—completion of travel prior to effective date of 
separation—has been satisfied. A ruling on this point from the Claims Division 
would be appreciated and would enable the Public Health Service not only to 
settle the claim of Doctor Sheehan, but more than 100 additional claims from 
officers who were separated from the Service under similar circumstances. 

Upon receipt of a reply to this communication we shall be pleased to inform 
Congressman Kennedy as to what action may be taken regarding the claim 
submitted by his constituent. 


Section 12 of the Pay Readjustment Act of 1942, 56 Stat. 364, as 
amended by section 9 of the act of September 7, 1944, 58 Stat. 730, 
provides as follows: 


Officers of any of the services mentioned in the title of this Act including 
active and retired personnel of the Regular Establishments and members of the 
Reserve components thereof and the National Guard, while on active duty 
in the Federal service, when traveling under competent orders without troops, 
including travel from home to first station in connection with their appointment 
or call to active duty and from last station to home in connection with relief 
from active duty or discharge not the result of their own misconduct, shall re- 
ceive a mileage allowance at the rate of 8cents per mile * * * 


As stated in the cited decisions of July 12, 1946, 26 Comp. Gen. 18, 
and January 30, 1947, B-58038, 26 Comp. Gen. 533, the foregoing 
provisions of law authorize the payment of mileage to an officer of 
the Regular Corps of the Public Health Service upon discharge not the 
result of his own misconduct—including a separation from the service 
as a result of a voluntary resignation for his own convenience—from 
his last station to his home, provided that the travel is performed 
under competent orders and prior to the effective date of such dis- 
charge or separation from the service. It is stated that Dr. John C. 
Sheehan and the other officers referred to in the above-quoted letter, 
all have been separated from the service. While it is indicated that 
such former officers proceeded to their respective homes prior to the 
effective dates of their resignations from the service, no orders were 
issued directing that travel. Travel accomplished prior to the issu- 
ance of orders directing such travel may not be regarded as travel per- 
formed “under competent orders.” See decision of November 19, 
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1946, B-60368 ; compare 13 Comp. Dec. 156. Also, orders are valid and 
effective only as to personnel who are under the jurisdiction and con- 
trol of the department or agency concerned at,the time the orders are 
issued. 

Accordingly, I have to advise that orders issued at this time pur- 
porting to direct the former officers involved to proceed to their 
homes would be without effect to entitle them to mileage for travel 
theretofore performed by them while they were still in the service. 
The fact that the failure to issue travel orders at the time their resig- 
nations were accepted was due to the doubt of the Public Health 
Service as to their rights to reimbursement of expenses of travel to 
their homes affords no basis for the issuance of orders to such per- 
sonnel at this time and no such orders so issued would entitle them to 
mileage for travel performed incident to their separation from the 
service. 


(B-65236) 
TRAVELING EXPENSES—FARES—TAXICAB—TO AND FROM AIRPORT 


In addition to the mileage authorized under paragraph 12 (a) (1) of the 
Standardized Government Travel Regulations, as revised, for official travel 
by privately owned airplane, the cost of taxicab fares may be reimbursed 
the traveler pursuant to paragraph 8 (a) of the travel regulations for trans- 
portation between his home or headquarters office or place of temporary 
duty and the airport from which he takes off or on which he lands at 
destination. 


Comptroller General Warren to Thomas Smart, Department of Agriculture, 
May 2, 1947: 


Consideration has been given your letter of April 3, 1947, as follows: 


There are attached two reimbursement vouchers presented to me for certifica- 
tion which involve a question growing out of the enactment of Public Law 600, 
79th Congress, approved August 2, 1946. As will be noted, the travel was per- 
formed without prior issuance of a formal Letter of Authorization but has been 
post approved pursuant to authority contained in paragraph 7, Standardized 
Government Travel Regulations. 

The amount of reimbursement claimed for the use of a privately owned air- 
plane from Ritter, South Carolina to Columbia, South Carolina, and return 
on October 31, 1946 and November 8, 1946, appears to have been computed in 
strict accordance with the provisions of paragraph 12 (a) (1) of the Stand- 
ardized Government Travel Regulations as amended by Bureau of the Budget 
Circular No. A-7, Revised, dated September 5, 1946. Hence, no doubt exists as 
to the propriety of that portion of the claims. There is, however, uncertainty 
concerning the payment of taxicab fares claimed on both dates from residence to 
airfield and airfield to residence at Ritter, South Carolina, and airfield to office 
and office to airfield at Columbia, South Carolina, for the following reasons: 

Prior to the enactment of Public Law 600, 79th Congress, Section 3 of which 
further amended the Act of February 14, 1931 (5 U. S. C. 73a) as amended, 
it was held that an authorized mileage allowance for the use of a privately owned 
automobile or motorcycle was in lieu of all other transportation expenses. As 
amended the law provides for the use of privately owned vehicles, including air- 
planes, on a mileage basis when authorized or subsequently approved. It also 
provides in the case of motorcycles and automobiles, for reimbursement of the 
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actual cost of ferry fares and bridge road and tunnel tolls in addition to the 
mileage allowance. The law is, however, silent with respect to incidental ex- 
penses, such as those claimed in the attached vouchers, incurred in connection 
with the use of a privately owned airplane. It is noted, moreover, that para- 
graph 12 (a) (1) of the Standardized Government Travel Regulations as 
amended September 5, 1946, while providing a method of computing airplane 
mileage makes no reference to incidental expense nor was change made in 
paragraph 8 (a) regarding the points to and from which the use of a taxi- 
cab is permissible. 

The traveler in these cases was put to the additional expense of taxicab fares in 
performing the official travel. This was a necessary expense since the air- 
plane, like the train, cannot be boarded at the office or home. Hence, it seems 
that paragraph 8 (a) allowing taxicab fares should govern rather than the 
provisions of paragraph 12 (a) (1) which fit only the use of automobile or motor- 
cycle. 

ie view of existing uncertainty your decision as to whether I may properly 
certify the attached vouchers for payment will be greatly appreciated. 


Your submission correctly states that, prior to the enactment of 
Public Law 600, the mileage allowance for the use of privately owned 
vehicles was in lieu of actual expenses incurred in connection with 
such use and excluded any allowance for road or bridge tolls or ferry 
fares. 11 Comp. Gen. 164, 175; 15 id. 76, 735; 22 id. 572. However, 
section 3 of Public Law 600, 60 Stat. 807, further amended the former 
act of February 14, 1931, 46 Stat. 1103, as amended, to read as follows: 


Civilian officers or employees or others rendering service to the Govern- 
ment shall, under regulations prescribed by the President, and unless other- 
wise provided in the appropriation concerned or other law, and whenever such 
mode of transportation is authorized or approved as more advantageous to the 
Government, be paid in lieu of actual expenses of transportation not to ex- 
ceed 2 cents per mile for the use of privately owned motorcycles or 5 cents 
per mile for the use of privately owned automobiles or airplanes when engaged 
in necessary travel on official trips from their designated posts of duty or places 
of service, or 2 cents per mile for the use of privately owned motorcycles or 4 
cents per mile for the use of privately owned automobiles when used on official 
business wholly within the limits of their official stations or places of service. In 
addition to the mileage allowances provided for in this section, there may be 
— een for the actual cost of ferry fares and bridge, road, and 
tunnel tolls. 


In promulgating regulations under that amendment, Budget Cir- 
cular A~7 of September 5, 1946, provides in part as follows: 


* * * mileage at not to exceed 2¢ per mile for the use of privately owned 
motorcycles or 5¢ per mile for the use of privately owned automobiles and air- 
planes shall be paid for necessary travel on official trips from designated posts of 
duty or places of service. In such cases the mileage rates as authorized or ap- 
proved shall be paid from whatever point included within his headquarters the 
employee or other person rendering service to the Government begins his journey. 
When privately owned motorcycles or automobiles are used on official business 
wholly within the limits of the official station or place of service, mileage at not 
to exceed 2¢ per mile for the use of privately owned motorcycles or 4¢ per mile 
for the used of privately owned automobiles shall be paid. In addition to the 
mileage allewances there may be allowed reimbursement for the actual cost of 
ferry fares and bridge, road and tunnel tolls. When transportation is authorized 
or approved by a privately owned motorcycle or automobile on a mileage basis, 
places between which the travel was performed and meter readings representing 
the distances traveled must be shown in the expense account, which will be ac- 
cepted as prima facie evidence of the correctness of such distances, subject to 
verification by means of official table of distances, or in absence of the required 
information therein by means of other acceptable evidence. Mileage for the use 
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of privately owned airplanes shall be determined by multiplying the actual 
elapsed time in the air by the rated cruising speed of the particular airplane. 
Any unusual conditions or circumstances which influence the elapsed time in the 
air must be explained. [Italics supplied. ] 

While application of the italicized portion of the above-quoted regu- 
lation would not be difficult so far as the use of privately owned auto- 
mobiles is concerned, it is obvious that the use of privately owned air- 
planes for travel cannot as a general rule be started directly from the 
employee’s home or headquarters office, but must begin, generally, from 
an airport, and the employee necessarily must use some other form of 
transportation between home or office and the airport. The regulations 
provide a method for the computation of mileage for the use of the 
airplane but take into consideration only the elapsed time in the air, 
which, obviously, would not include any time occupied in transit prior 
to taking off from the airport or after leaving the airport at destina- 
tion. Furthermore, the mileage rate allowable for airplane trans- 
portation is so limited as not to raise any assumption that it was in- 
tended to cover more than the actual transit for which the airplane 
was utilized. Under such circumstartces, it reasonably may be con- 
cluded that the cost of transportation between home or office or tempo- 
rary place of business and the airport properly is allowable in addi- 
tion to the mileage prescribed for the use of the privately owned 
airplane. 


Paragraph 8 (a) of the Standardized Government Travel Regula- 
tions provides: 


(a) The usual taxicab fares from station, wharf, or other terminal to either 
place of abode or place of business and from either place of abode or place of 
business to station, wharf, or other terminal will be allowed. 


In decision of February 17, 1947, B-62986, 26 Comp. Gen. 598, it was 
held that a garage used for the storage of Government-owned auto- 
mobiles constituted an “other terminal” and as those words are used in 
said regulations, that the use of a taxicab to and from such garage by 
an employee traveling by Government-owned automobile was author- 
ized to the same extent as in going to or from a rail terminal. See, 
also, 20 Comp. Gen. 315, in which it was held (quoting from syllabus) : 

An employee with official headquarters in Washington, D. C., who resides out- 
side the District of Columbia, is entitled to reimbursement only for such part of 
the taxicab fare at the beginning or end of an official trip, from, or to, his place 
of abode, to or from, Union Station, Washington, D. C., as equals the established 
maximum taxicab fare between any point in the District of Columbia and the 
Union Station, but such an employee authorized to travel by air may be reim- 
bursed not to exceed the higher maximum taxicab fare established for trips 
between points in the District of Columbus and the Washington Airport. 

Accordingly, in the light of the foregoing decisions, it appears rea- 
sonable to conclude that an employee traveling on official business by 
privately owned airplane may be reimbursed the cost of taxicab fares 
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between his home or headquarters office or place of temporary duty and 
the airport from which he takes off or on which he lands at destination. 

The submitted vouchers are returned herewith and, if otherwise 
correct, they may be certified for payment including taxicab fares to 
and from the airports necessitated by official travel. 


(B-64830) 


COMPENSATION—POSTAL SERVICE—POSTMASTERS AT FOURTH-CLASS 
OFFICES—PERSONS ACTING IN LIEU OF PENDING INSTALLATION 
OF SUCCESSOR 


Where a postmaster at a fourth-class post office with no accrued annual or sick 
leave to his credit submitted his resignation and ceased to function as 
postmaster, thereby creating a vacancy in the office until the installation 
of a successor, a person who assumes and properly performs the duties of 
such postmaster is entitled, under the provisions in 39 U. S. Code 39, to be 
paid the compensation of a postmaster for the period of such service from 
the appropriation “Compensation to Postmasters”—the office to be conducted 
under the former postmaster’s bond and in his name during such period. 


Comptroller General Warren to the Postmaster General, May 5, 1947: 


There has been considered your letter of March 21, 1947, reference 
15, as follows: 


Where a postmaster at a fourth-class post office who has no accrued annual 
or sick leave to his credit submits his resignation to the Department and is 
necessarily absent from the office for a period of time while some other person 
performs the duties of postmaster, may the postmaster during his absence receive 
compensation from the appropriation, “Compensation to Postmasters,” in order 
that he may pay the person performing the duties of postmaster during his 
absence or may the salary earned be paid directly to the person performing 
the duties of postmaster during the interim until an acting postmaster is 
appointed? 

This question has arisen because of the fact that the Postal Accounts Division 
of your office has recently disallowed the compensation of fourth-class post- 
masters in such cases from the date of their resignation, giving the reason there- 
for that since the postmaster did not perform the duties of the office and had no 
leave to his credit, he was on leaye without pay and could not properly receive 
compensation. 

For approximately 30 years it has been the practice of the Department to 
inform the resigning postmaster that if immediate absence is necessary, he 
may leave the office in charge of a competent person who has taken the official 
oath of office, the office to be conducted under the postmaster’s bond and in 
his name. Under this procedure the postmaster of record claims the compen- 
sation until an acting postmaster is installed and reimburses from his compen- 
sation as postmaster the person performing the duties in the interim. Thus the 
financial interests of the Government are protected and due service rendered 
the patrons. 

In the majority of cases considerable time elapses between the date the 
resignation of a postmaster is tendered and the date it is officially accepted; 
that is, the date a duly appointed acting postmaster is installed. This is due 
to the fact that considerable time is required to procure an acting postmaster 
who meets all the requirements as to age, residence, ability to furnish bond, 
etc., especially in the western states and in Alaska. For example, Mrs. Pear) 
M. Spear, acting postmaster at the fourth-class post office at Clemenceau, Ari- 
zona, submitted her resignation to the Department under date of May 18, 1945, 
but performed her official duties until May 21, 1945. At that time Mrs, Spear 
placed Mrs. Luti S. Thomas in charge to operate the office under the acting 
postmaster’s bond and in her name. Mrs. Thomas performed the duties of 
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postmaster from May 21 until the close of business July 31, 1945, at which time 
she was installed as acting postmaster and assumed charge of the office. In 
this case the Postal Accounts Division of your office disallowed the compensation 
of the acting postmaster from May 21 through July 31, 1945. 

Unless we can pay the postmaster while he is away or pay the person operating 
the office during the interim, it will be necessary in such cases to close each 
fourth-class office during the absence of the postmaster unless it is possible 
to obtain some person to perform the services without pay, which is improbable. 


Section 39, Title 39, U. S. Code, provides: 


Whenever the office of a postmaster becomes vacant through death, resigna- 
tion, or removal, the Postmaster General shall designate some person to act 
as postmaster until a regular appointment can be made by the President in 
case the office is in the first, second, or third class, and by the Postmaster General 
when the office is in the fourth class; and the Postmaster General shall notify 
the Gerieral Accounting Office of the change. * * * A person who, upon the 
occurrence of a vacancy and pending the appointment of a postmaster or the 
designation of an acting postmaster, assumes and properly performs the duties 
of postmaster at any third- or fourth-class post office shall be allowed the 
compensation as postmaster for the period of such service * * * 

Under the heading “Office of the First Assistant Picadas Gen- 
eral” in the Treasury and Post Office Departments Appropriation Act, 
1947, approved July 20, 1946, 60 Stat. 581, it is provided as follows: 

Compensation to postmasters: For compensation to postmasters, including 
compensation as postmaster to persons who, pending the designation of an acting 
postmaster, assume and properly perform the duties of postmaster in the event 
of a vacancy in the office of postmaster of the third or fourth class * * 

A similar provision has appeared in the annual innleanitaathe’s acts 
for the Post Office Department beginning with the fiscal year 1936. 

In a situation such as described in your letter, that is, where the 
postmaster ceases to function as such and has no annual or sick leave 
to his credit, while the absenting postmaster and his sureties continue 
responsible under their bond until his successor has been appointed 
and qualified (39 U. S. C. 38), there is for all practical purposes a 
vacancy in the post office from the date he absents himself therefrom 
until the installation of his successor. And, if a competent person 
assumes and properly performs the duties of postmaster at such office, 
such person—under the provisions of section 39, Title 39, U. S. Code, 
supra—is entitled to be paid the compensation of a postmaster for the 
period of such service, payable from the appropriation “Compensa- 
tion to Postmasters.” Since the person performing the duties as 
postmaster may not necessarily be appointed acting postmaster, the 
office should be conducted under the postmaster’s bond and in his 
name, as appears to be the present practice. 

With respect to the case of Mrs. Pearl M. Spear, former acting post- 
master at the fourth-class post office at Clemenceau, Ariz., referred to 
in the next to the last paragraph in your letter, the Chief, Postal Ac- 
counts Division, General Accounting Office, has advised that the charge 
of $257.13 for compensation for the period May 21 to July 31, 1945, 
has been removed. 
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(B-65123) 


HOLIDAYS—COMPENSATION—HALF-DAY ON DECEMBER 24, 1946— 
CUSTOMS SERVICE EMPLOYEES 


Customs Service employees, not within the purview of the holiday pay provisions 
of the customs laws, who had worked their regular tour of duty from 12; 01 
a. m. to 8 a. m. on December 24, 1946, when most Federal employees were 
excused from duty for one-half day pursuant to Executive Order No. 9810, 
are entitled under section 302 of the Federal Employees Pay Act of 1945, 
as amended, to premium pay as for holiday work during the latter half of 
their assigned tour of duty on that day only if proper administrative action 
had been taken to close the particular offices during the latter half of such 
tour of duty. 

The half-day on December 24, 1946, during which the various Government offices 
were closed and most employees were excused from duty under the pro- 
visions of Executive Order No. 9810, may not be regarded as a holiday within 
the meaning of the customs laws authorizing the payment of two days’ extra 
compensation for services performed by certain Customs Service employees 
on a holiday; however, if proper administrative action had been taken to 
close the particular offices during such half-day, payment of holiday com- 
pensation to such employees for services performed on that day may be 
made in accordance with and pursuant to section 302 of the Federal Em- 
ployees Pay Act of 1945, as amended. 


Comptroller General Warren to the Secretary of the Treasury, May 5, 1947: 


Reference is made to your letter of March 28, 1947, file 129.15, as 
follows: 


Your decision is requested on certain questions which have arisen relative to 
the application of Executive Order No. 9810 under the provisions of which em- 
ployees of the Federal Government, with certain exceptions, were excused from 
duty for a half day on December 24, 1946, and of your decision of December 20, 
1946 (B-62569), that such half day on which employees were to be excused 
from duty constitutes a “holiday” within the meaning of section 302 of the 
Federal Employees Pay Act of 1945, as amended. 

Certain customs employees were required to remain on duty for a full tour of 
duty on that day in order to protect the revenue. It would appear from your 
decision that those customs employees, if otherwise eligible, would be entitled to 
double-time holiday compensation authorized by that section of the Federal 
Employees Pay Act, as amended. It seems clear that this would apply to those 
employees who were on regularly assigned tours of duty within the usual daylight 
hours of service. However, in those customs districts and ports where services 
are required to be rendered beyond the usual daylight hours of service or during 
the entire 24 hours of the day assignment of tours of duty is made on a “shift” 
basis so that, for example, a tour may have been from 12:01 a. m. to 8 a. m. on 
December 24, 1946. In such case it is less clear whether the double-time holiday 
compensation is authorized and payable for hours of duty during the latter 
half of that assigned tour. Your decision is requested clarifying this point. 

The customs overtime laws, section 5 of the Act of February 13, 1911, as 
amended (19 U. 8. C. 267), and the Act of June 3, 1944 (19 U. 8. C., Supp. V., 1451) 
provide for the payment of extra compensation for certain services performed on 
holidays. The decision of the Supreme Court in the case of United States v. 
Howard C. Myers (1944) 320 U. S. 561; 321 U. 8. 750, construing the Act of 
February 13, 1911, as amended, makes it clear that 2 days’ holiday extra com- 
pensation is payable for any of the included services performed on a holiday 
within the meaning of that act. That same construction has been extended to 
the Act of June 8, 1944, by the incorporation in that act of express reference to 
the Myers case decision. Thus, for example, a customs inspector who worked 1 
hour beyond the half day on which he was not excused from duty by the Executive 
Order could receive no less than 2 days’ pay in addition to his basic rate of com- 
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pensation for such service, if within his basic workweek, if the half day on 
which the Bxecutive Order excused employees generally is considered to be a 
holiday within the meaning and intendment of those customs overtime laws. 

It is the view of this Department that, since the Executive Order does not 
expressly create “holiday’’, and since no provision is made in the customs over- 
time statutes for “half holidays” strong doubt exists that the half day in question 
is a “holiday” within the meaning of those acts. In this connection, it is of 
interest to note the recent decision of the Court of Claims giving construction to 
the word “holiday” as contained in the Act of February 13, 1911, as amended, 
Court of Claims No. 46806, John Di Benedetto v. United States, decided January 
6, 1947. There is language in that decision which indicates that the half day 
covered by the Executive Order, being generally a period when all employees 
of the Federal Government were excused from duty, would be considered within 
the meaning of the customs overtime laws except for the considerations expressed 
in the Department’s views, as stated above. 

It is apparent that if the half day covered by the Executive Order is a 
“holiday” within the meaning and intendment of the customs overtime statutes, 
2 days’ compensation is payable for any included services performed during 
that half day. Those laws, as construed by the Supreme Court, do not seem to 
permit any division of that rate of compensation applicable to a half holiday. 
It is also apparent that such extra compensation would be due for any services 
contemplated by those laws if performed during a period of time considered to 
be within the half day constituting the holiday, depending upon the determina- 
tion to be made as to whether, for example, the last 4 hours of a tour of duty 
from 12:01 a. m. to 8 a. m. on December 24, 1946, is to be deemed the half day 
covered by the Executive Order. 

Should you determine that the half day in question is a “holiday” within the 
meaning and intendment of the customs overtime statutes, supra, it is to be noted 
that insofar as the extra compensation provided by those statutes is reimbursable 
to the Government, reimbursement of the amounts to be paid to the customs 
inspectors, storekeepers, or other employees, will have to be obtained from the 
parties for whom the services were performed as provided by law. Nonreim- 
bursable extra compensation would be payable by the Government out of the 
appropriation for collecting the revenue from customs without reimbursement. 

If, on the other hand, you determine that the half day in question is not a 
“holiday” within -the meaning of the customs overtime statutes, supra, then it 
is apparent that the double-time holiday compensation provided by section 302 
of the Federal Employees Pay Act of 1945, as amended, would apply for the 
payment of all customs employees who performed services on the “holiday” as 
construed to be within the contemplation of that act. 

Your decision on these questions is requested in order that the required pay- 
ments and accountings may be made as soon as possible. 


It is understood that the question propounded in the last sentence 
of the second paragraph of your letter, supra, primarily has reference 
to those customs employees who ordinarily would not be eligible to 
receive holiday compensation under the provisions of section 5 of the 
act of February 13, 1911, 36 Stat. 901, as amended by the act of 
February 7, 1920, 41 Stat. 402 (19 U. S. C. 267), or under the pro- 
visions of section 451 of the Tariff Act of 1930, as amended by the 
act of June 25, 1938, 52 Stat. 1082, and the act of June 3, 1944, 58 
Stat. 269 (19 U. S. C. 1451). Of course, it is further understood that 
said question would have reference to those customs employees who 
ordinarily would be eligible to receive holiday compensation in accord- 
ance with those acts only if it should be determined that the half holi- 
day declared by the President on December 24, 1946, did not consti- 
tute a holiday within the meaning of those acts. 
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Executive Order 9810, dated December 12, 1946, provides as follows: 


By virtue of the authority vested in me as President of the United States, it 
is hereby ordered as follows: 

1. The several executive departments, independent establishments, and other 
governmental agencies in the District of Columbia, including the General Ac- 
counting Office, the Government Printing Office and the Navy Yard and Naval 
Stations, shall be closed one-half day on Tuesday, December 24, 1946, the day 
preceding Christmas Day; and all employees in the Federal service in the Dis- 
trict of Columbia, and in the field service of the executive departments, inde- 
pendent establishments, and other agencies of the Government, except those who 
may for special public reasons be excluded from the provisions of this order by 
the heads of their respective departments, establishments, or agencies, or those 
whose absence from duty would be inconsistent with the provisions of existing 
law, shall be excused from duty for one-half day on December 24, 1946. 


Section 302 of the Federal Employees Pay Act of 1945, 59 Stat. 
298, as amended by section 11 of the Federal Employees Pay Act of 
1946, 60 Stat. 218, provides in pertinent part: 

* * * Any officer or employee to whom this title applies who is assigned 
to duty on a holiday designated by Federal statute or Executive order during 
hours which fall within his basic administrative workweek of forty hours shall 
be compensated for not to exceed eight hours of such duty, excluding periods 
when he is in a leave status, in lieu of his regular rate of basic compensation for 


such duty, at the rate of twice such regular rate of basic compensation, in addi- 
tion to any extra compensation for night duty provided by section 301 of this 


Act * * #* [Italics supplied.] 

The decision of December 20, 1946, B-62569, 26 Comp. Gen. 431, 
referred to in your letter, held inter alia that the half holiday on 
December 24, 1946, for which employees of the Federal Government, 
with certain exceptions, were excused from duty under the provisions 
of Executive Order 9810, constituted a holiday designated by Execu- 
tive order within the meaning of section 302 of the statute, supra, so 
as to entitle otherwise eligible employees who were required to per- 
form duty on that half day to the double compensation provided by 
that section for services performed on holidays. However, there is for 
noting in that connection decision of March 6, 1947, B-63833, 26 
Comp. Gen. 663, wherein—in applying Executive Order 9810 to an 
employee whose usual tour of duty was from 4 p. m. to 12 midnight in 
the Veterans’ Administration where the office was officially closed 
from 12 noon to 5 p. m. on December 24, 1946 (presumably including 
the usual luncheon period )—it was held as follows: 

As said Executive order did not specify the hours between which the various 
Government offites were to be closed, it became necessary for the respective 
departments or agencies to fix the hours between which the offices should be closed 
for the one-half day and, when so fixed, such hours constituted nonwork hours 
or an Executive order holiday to that extent, and any employee required to work 
during the hours the office was closed became entitled to premium or holiday pay. 
It follows that no part of the remaining 20 hours of that day should be con- 
sidered a holiday and, accordingly, those employees whose tour of duty included 
hours outside the hours the office was closed are entitled to no holiday benefit 
therefrom so far as such outside hours are concerned. 

On the statement of facts presented in your submission, the employee whose 


tour of duty extended from 4 p. m. to 12 m. December 24, 1946, would be entitled 
to holiday or premium pay for one hour, only. 
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In line with that decision, I have to advise that employees whose 
usual tour of duty was from 12:01 a. m. to 8 a. m. on December 24, 
1946, who were assigned to duty during the entire usual period of duty 
properly are entitled to premium or holiday pay under the provisions 
of section 302 of the Federal Employees Pay Act of 1945, as amended, 
during the latter half of that assigned tour of duty only if proper 
administrative action had been taken to close the offices in which such 
employees were employed during the latter half of the tour of duty. 
That question is answered accordingly. 

Section 5 of the act of February 13, 1911, 36 Stat. 901, as amended 
by the act of February 7, 1920, 41 Stat. 402 (19 U. S. C. 267), provides 
in pertinent part as follows: 

The Secretary of the Treasury shall fix a reasonable rate of extra compensation 
for overtime services of inspectors, storekeepers, weighers, and other customs 
officers and employees who may be required to remain on duty * * * on 
Sundays or holidays, to perform services in connection with the * * * examina- 
tion of passengers’ baggage * * * two additional days’ pay for Sunday or 
holiday duty. The said extra compensation shall be paid by the master, owner, 
agent, or consignee of such vessel or other conveyance whenever such special 
license or permit for immediate lading or unlading * * * on Sundays or 
holidays shall be granted to the collector of customs, who shall pay the same to 
the several customs officers and employees entitled thereto according to the rates 
fixed therefor by the Secretary of the Treasury. * 

Extra compensation for similar services is provided for certain other 
customs officers and employees by section 451 of the Tariff Act of 1930, 
as amended by the act of June 25, 1938, 52 Stat. 1082, and the act of 
June 3, 1944, 58 Stat. 269 (19 U. S. C. 1451), which section specifically 
provides for payment in accordance with existing law as interpreted by 
the United States Supreme Court in the case of United States v. 
Howard C. Myers, 320 U.S. 561. As stated in your letter, supra, that 
court decision makes clear that under the statutes quoted and cited 
above, two days’ extra compensation is payable to any of the em- 
ployees covered thereby for the performance of any of the specified 
duties on a holiday. None of those acts contains wording similar to 
that contained in section 302 of the Federal Employees Pay Act of 
1945, as amended, which specifically includes a holiday designated by 
Executive order. Neither do any of those acts define a holiday for 
the purposes of those acts. There is no Federal statute generally 
defining holidays for all purposes. Therefore, with reference to such 
employees, the question primarily for determination is whether Execu- 
tive Order 9810, dated December 12, 1946, providing that certain offices 
shall be closed and certain employees excused from duty for one-half 
day on December 24, 1946, actually created a holiday within the mean- 
ing of those acts. 

Paragraph (b) of section 24.16 of the Customs Regulations of 1943, 


as amended, provides with reference to the payment of holiday pay 
under those statutes: 
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* * * For such purpose the term “holiday” shall include only days on 
which customs employees generally are not required to work and which are 
usually observed as national holidays. * * * 


Footnote 5 to that section states: 


The days usually observed as national holidays are: January 1, February 22, 
May 30, July 4, the first Monday in September, November 11, Thanksgiving Day, 
and December 25. 

Similar interpretation of the term, “holiday,” as used in the act of 
February 13, 1911, 36 Stat. 901, continuously has existed since soon 
after the enactment of that act. For example, in Treasury Decision 
32043, dated November 29, 1911, it was concluded that: 

the term “holiday,” as used in the act of February 13, 1911, must be construed to 
include only such days as Congress has by its own enactments or resolutions made 
such, and that customs officers performing services under the provisions of said 


act are entitled to extra compensation only on the days designated by Congress as 
holidays. 


In Treasury Decision 38290, dated February 21, 1920, it was stated: 


The term “holidays” as used in the said act shall include only national holidays, 
viz: January 1, February 22, May 30, July 4, the first Monday in September, 
Thanksgiving Day (when designated by the President), and December 25. 


In decision dated April 22, 1931, 10 Comp. Gen. 487, 490, to the Secre- 
tary of Labor, with reference to regulations proposed to be issued in 
accordance with the act of March 2, 1931, 46 Stat. 1467—-similar to the 
act of February 13, 1911, as amended, but applicable to employees of the 
establishmerit then known as the Immigration Service, and which, 
after naming specific holidays, proposed to include “such other days 
as may be made national holidays”—it was held: 

There would appear to be no legal objection to this paragraph with the excep- 
tion of the words “and such other days as may be made national holidays,” which 
might be construed as including additional holidays authorized by Executive 
order and which might not be included within the terms of the act. Said clause 
should be eliminated from the proposed regulations, or be amended by adding the 
words “by act of Congress” after the word “holidays.” See Treasury Decision 
No. 38290, dated February 21, 1920. 

It thus appears that the definition of “holiday” within the meaning 
of the acts providing extra holiday compensation for certain customs 
officers and employees as presently included in the customs regulations 
of 1943, as amended, is substantially the same as has existed for almost 
36 years. That definition does not include a holiday by Executive 
order. It includes only those holidays specifically set out, which 
days generally are understood not only by Government employees but 
by the public to be holidays. 

While there is wording in the case of John Di Benedetto v. United 
States, C. Cls. 46806, decided January 6, 1947, which would indicate 
that the term “holiday” as used in the act of February 13, 1911, as 
amended, does include a holiday designated by Executive order, that 
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point was not specifically before the court for decision, and what was 
said by the court in that connection was not necessary to its disposition 
of the case, and therefore constituted obiter dictum. The court in that 
case decided only that under the acts which grant extra compensation 
to certain customs employees for work performed on holidays, pay- 
ment of extra compensation was not required for services performed 
on holidays which occurred during the war period when Federal 
employees generally were not excused from work. I find nothing in 
that decision which would warrant a conclusion that days which here- 
tofore, and for almost 36 years, have not been considered as holidays 
within the meaning of the holiday pay provisions of the customs laws, 
now should be considered as holidays within the meaning of those laws. 

Specifically, it is concluded that the half day on December 24, 1946, 
during which the various Government offices were closed and em- 
ployees excused from work by Executive Order 9810 of December 12, 
1946, was not a holiday within the meaning of the customs laws, supra, 
authorizing the payment of extra compensation for services per- 
formed on holidays. Any payment of holiday compensation to such 
employees for services performed on that date must be in accordance 
with and pursuant to section 302 of the Federal Employees Pay Act 
of 1945, as amended, as that section was applied in the answer to the 
question presented in the last sentence of the second paragraph of your 
letter, supra. 


(B-65711) 


OFFICERS AND EMPLOYEES—STRIKING AGAINST GOVERNMENT— 
ENTITLEMENT TO SALARY EARNED PRIOR TO STRIKE 


The stoppage of work by purchase and hire carpenters of the Veterans’ Admin- 
istration on instructions from their local union because of the hiring of non- 
union employees by the Government constitutes a strike against the Govern- 
ment within the purview of the prohibition in section 401 of the Third 
Deficiency Appropriation Act, 1946, against the use of any appropriated funds 
“to pay”—currently—the salary or wages of any person “who engages” in a 
strike against the Government, so that unpaid compensation earned prior 
to the work stoppage may not be paid to such employees and no compensation 
would be payable for services rendered thereafter during the fiscal year 1947. 


Comptroller General Warren to the Administrator of Veterans’ Affairs, May 6. 
1947: 


I have your letter of April 17, 1947, as follows: 


Advice is requested with respect to the payment of salaries to three purchase 
and hire employees of the Veterans’ Administration Center, Waco, Texas, who 
stopped work on the afternoon of January 29, 1947, at 2:30 p. m., under the 
following circumstances: 

Roy HB. Hudson, James R. Hudson, and Russell H. Salmon, union carpenters, 
had previously executed the affidavit “Striking Against the Federal Government” 
required under the provisions of Section 401, Public Law 521, 79th Congress, 
and similar statutes. On January 29, 1947, they stopped work on instructions 
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of the business agent of their union because both nonunion and union painters 
were employed on the job. The Manager of the Waco Center has advised that 
they were discharged from the service on February 4, 1947. Salary checks issued 
to cover the period January 20 through January 25, 1947, are being withheld 
and no action has been taken to issue checks to cover services rendered sub- 
sequent to January 25, 1947. At the time these employees stopped work they 
were advised by the Utility Officer at Waco that they were violating the terms 
of their employment and the affidavit they had executed relative to striking 
against the Federal Government and they replied that they were very willing 
to work but that the business agent of their union told them that if they did 
any further work on the job they would be fined $50.00 for each day they 
violated his orders; that they had no intention of striking against the Federal 
Government but if they violated the union rules they would be black-balled from 
further employment in Austin as carpenters; that they had previously worked 
for the Federal Government on various projects and that never before had there 
been a question as to union or nonunion, that on other jobs they had worked 
alongside men known to be nonunion without interference, and that therefore in 
going to work for the Veterans’ Administration and executing the affidavit they 
did not anticipate any difficulty whatever and were not concerned with whether 
the other employees on the project were union men or not. A request from the 
carpenters that they be allowed to resign was refused. 

The following is quoted from a letter dated March 17, 1947, from the Business 
Agent, Carpenters Local Union No. 1266, Austin, Texas: 

“Before the remodeling work was started on this center, your Mr. H. J. Nolen 
who had charge of this work came to our office and agreed to employ only mem- 
bers of this Union on the carpenter work that was to be done on the job, we were 
also lead to believe by Mr. Nolen that the job would be a Union job for all crafts. 

“As you will understand that this Local Union is affiliated with the Austin 
Building and Construction Trades Council and as such we are obligated to reframe 
from working on jobs where other than crafts that are affiliated with the Council 
are employed. 

“On January 27th it was discovered that Nonunion Painters had been employed 
on this job which caused the Carpenters to discontinue to work on the job. 

“Before our carpenters left the job I tried to prevail on Mr. Nolen to see fit 
to make arrangements to employ Union Painters on this job, I told Mr. Nolen 
that if he would remove those Nonunion Painters from the job, that our carpenters 
would continue to work, this Mr. Nolen refused to do. 

“At that time there were three carpenters members of this Union employed 
on the job, namely, Roy E. Hudson, James R. Hudson, and Russell Salmon who 
now have $96.00 each coming that was dye them in earned salary at the time 
they left the job, which they have not been able to collect. 

“We would like for you to advise us or give us such information as might 
be helpful in collecting this money for the men listed above. 

“We feel like we should contact you and get your advice on this matter before 
taking other steps. * * *” 

The Manager of our Offiee at Waco has stated that every attempt was made 
to hire union painters at the time the project was initiated but that none were 
available and that the union was contacted by the Utility Foreman before painters 
were hired elsewhere. 

Attention is invited to the decisions in U. 8. Coal Company vs. Unemployment 
Compensation Board of Review, 32 N. EB. (2d) 763; Jeffrey Dewitt Insulator Co. 
vs. National Labor Relations Board, 91 Fed. (2d) 134; Uden vs. Schefer, 188 
Pac. 395, and Walter Oeflin, Inc. vs. State, 188 N. W. 633. 

Your immediate advices would be appreciated. 


Section 401 of the third Deficiency Appropriation Act, 1946, 


approved July 23, 1946, Public Law 521, 60 Stat. 631, provides, as 
follows: 


Sec. 401. No part of any appropriation contained in this Act shall be used to 
pay the salary or wages of any person who engages in a strike against the 
Government of the United States or who is a member of an organization of 
Government employees that asserts the right to strike against the Government 
of the United States, or who advocates, or is a member of an organization that 
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advocates, the overthrow of the Government of the United States by force or 
violence: Provided, That for the purposes hereof an affidavit shall be considered 
prima facie evidence that the person making the affidavit has not contrary to the 
provisions of this section engaged in a strike against the Government of the 
United States, is not a member of an organization of Government employees that 
asserts the right to strike against the Government of the United States, or that 
such person does not advocate, and is not a member of an organization that 
advocates, the overthrow of the Government of the United States by force or 
violence: Provided further, That any person who engages in a strike against the 
Government of the United States or who is a member of an organization of 
Government employees that asserts the right to strike against the Government 
of the United States, or who advocates, or who is a member of an organization 
that advocates, the overthrow of the Government of the United States by force 
or violence and accepts employment the salary or wages for which are paid 
from any appropriation contained in this Act shall be guilty of a felony and, upon 
conviction, shall be fined not more than $1,000 or imprisoned for not more than 
one year, or both: Provided further, That the above penalty clause shall be in 
addition to, and not in substitution for, any other provisions of existing law: 
Provided further, That the provisions of this section shall apply to all appropria- 
tions or funds available for obligation during the fiscal year 1947, however made 
available, if not heretofore made applicable (any exclusions made in any other 
Act excepted) to such appropriations or funds in the respects herein provided. 

By virtue of the last proviso the foregoing statute is, by its terms, 
applicable to any appropriation of the Veterans’ Administration for 
the fiscal year 1947 as no similar provision is found in the act of March 
28, 1946, Public Law 334, 60 Stat. 60, which contains the appropriation 
for the Veterans’ Administration for 1947. The prohibition con- 
tained in the above-quoted statute is against the use of any appropria- 
tion “to pay”—currently—the salary or wages of any person “who 
engages” in a strike against the Government, etc. Said prohibition 
applies to open accounts of salary or wages and it is immaterial 
whether that open account covers services rendered prior, or subse- 
quent, to the actual period of the strike. 

There is thus left for determination the question of whether the 
involved employees actually engaged in a strike against the Govern- 
ment within the purview of the statute, supra. That question is one 
primarily for administrative determination and such determination, 
when made, will not ordinarily be questioned by the General Account- 
ing Office unless the record upon which it is made clearly shows it to 
be erroneous. Your letter fails to disclose whether any administra- 
tive determination was made in that connection. However, I have 
examined the four court cases cited in your submission and it seems 
to be the view of the courts that a strike involves, generally, the 
quitting of work by a number of employees in a body to enforce a de- 
mand made upon the employer; and that if there be no demand upon 
the employer or no intention of returning to work, the quitting of work 
does not constitute a strike. In the present case, the stipulation by 
the business agent of the Carpenters’ Union that the union carpenters 
would be permitted to remain on the job if the nonunion painters 
were removed would, in my judgment, be tantamount to a demand 
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made upon the Veterans’ Administration, to enforce which demand 
the union carpenters were ordered to quit work; hence, the making of 
such demand and the action resulting therefrom appear to supply the 
requisite elements of a strike. In the circumstances, the administra- 
tive action in discharging the employees appears to have been upon 
the ground that they were strikers within the purview of the statute, 
supra, and such action appears to have been proper. Hence, the un- 
delivered checks drawn in their favor to cover services rendered during 
the period from January 20 through 25, 1947, would be for canceling 
and no compensation would be payable to them for services rendered 
thereafter during the fiscal year 1947. 


(B-65662) 


LEAVES OF ABSENCE—ANNUAL—ACCRUAL DURING PERIOD OF 
ANNUAL LEAVE PRIOR TO REDUCTION IN FORCE 


An employee who, while on authorized leave without pay following a period 

during which she was granted all her accumulated annual and sick leave, 
was notified that she had been reached for reduction in force is entitled 
to be credited with the annual leave which accrued during the period of 
leave with pay, in view of section 4.2 (a) of the Annual and Sick Leave 
Regulations providing for accrual of leave while in a leave-with-pay status 
even though there is no return to duty, if the “failure to return to duty is 
due to * * * reduction in force.” 






Comptroller General Warren to A. L. Rohan, Department of Agriculture, May 
7, 1947: 


I have your letter of April 16, 1947 (reference FI-410-CEM), as 
follows: 


In accordance with Section 3 of the Act approved December 29, 1941, 55 Statute, 
876, there is submitted for your consideration pay roll voucher in the amount 
of $88.06, covering a proposed payment to Mrs. Margaret F. Montemorano. 

On July 1, 1946, Mrs. Montemorano was authorized to use all accumulated 
sick and annual leave to her credit, which extended to October 4, 1946 at 10 a. m., 
after which she was placed on maternity leave without pay to terminate on 
March 3, 1947. Prior to the expiration of leave without pay Mrs. Montemorano 
was notified that she had been reached on the reduction in force register and 
would be given one year’s leave without pay effective January 31, 1947 which 
would terminate at the close of business January 30, 1948. This pay roll covers 
fifty-two hours representing annual leave earned for the period July 1, 1946 to 
October 4, 1946, during which the employee was in a leave with pay status. 

Section 4.2 (a), Part IV, Chapter Z1, of the Civil Service Regulations provides 
that “Leave shall accrue to an employee while in a leave-with-pay status, provided 
he returns to duty, or provided that failure to return to duty is due to death, 
disability (evidence of which shall be supported by an acceptable medical cer- 
tificate), retirement for disability, or reduction in force.” It appears that if 
an employee resigned while on annual leave or leave without pay after last 
day of active duty, his failure to return to duty would still be due to reduction 
in force for the reason that he would not have the privilege of returning to duty 
if he so desired. 

It will be appreciated if you will advise me whether the pay roll may be 
certified at the present time without waiting until the expiration of the furlough 
period, 
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As the reduction in force notice was issued and became effective 
before the termination of the leave without pay previously granted, 
the employee’s failure to return to duty after receipt of notice of one 
year’s furlough, may be stated to be due to the reduction in force 
and, accordingly, it is proper under the cited leave regulation to 
credit this employee with annual leave which accrued during the 
period of leave with pay, July 1, 1946, to October 4, 1946, and to make 
payment therefor. B-62866, January 17, 1947, 26 Comp. Gen. 504. 

The voucher is returned herewith and, if otherwise correct, it may 
be certified for payment. 


(B-65852) 


SALES—SURPLUS PROPERTY—PAYMENT OF SALES COMMISSIONS 
FROM PROCEEDS PRIOR TO DEPOSIT INTO TREASURY 


In view of the provision in section 34 of the Surplus Property Act of 1944 that 
said act shall not be subject to any conflicting law, the requirement of section 
30 (a) of said act, as amended, that “all proceeds” from the sale of surplus 
property be covered into the Treasury is controlling as against the incon- 
sistent provision of the act of June 8, 1896, authorizing the payment of the 
expenses of sales from the proceeds thereof before deposit into the Treasury, 
so that commissions payable to War Assets Industry-Agents may not be 
deducted from the proceeds of sales of surplus property prior to deposit 
into the Treasury. 


Comptroller General Warren to the Administrator, War Assets Administration, 
May 7, 1947: 


I have a letter dated April 26, 1947, from the Associate Administra- 
tor for Staff Operations, as follows: 


Your decision is requested as to whether, under the circumstances outlined 
herein, your office will grant to the War Assets Administration the approval 
required by Section 489, Title 31, United States Code (Section 1, Act of June 8, 
1896, 29 Stat. 268; Section 304, Act of June 10, 1921, 42 Stat. 24), so that this 
Administration may deduct from the proceeds of sales of surplus property made 
under its Industry-Agency Program, as expenses of such sales, commissions 
paid War Assets Industry-Agents. If your approval is granted only the proceeds 
of such sales remaining after deduction of such commissions would be deposited 
into the Treasury. 

As you undoubtedly know, the War Assets Administration in making disposals 
of surplus property in accordance with the objectives of the Surplus Property Act 
of 1944, as amended, has encountered many difficult problems not usually found 
in the normal transaction of Government affairs. In order to accomplish the 
objectives of the Act, particularly Sections 2 (b), (d), (h), (Jj), (k), (1), and 
(m), and in accordance with the authority conferred by Section 4 of the Act, 
I have found it necessary to enter into various distributor-type agreements 
whereby the contractor, acting as an Industry-Agent for this Administration 
undertakes to sell certain types of surplus property. Compensation to the 
Industry-Agent for the work performed is paid on a percentage of sales com- 
mission basis. Such commissions are actually expenses incurred in the sale of 
surplus property in accordance with the objectives of the Act, and it is believed 
properly chargeable to sales as such. 

The success of the entire program of surplus property disposal through dis- 
tributors or Industry-Agents has been amply demonstrated during the past 
year. In most cases, War Assets Administration could not otherwise obtain 
the services of highly technically trained personnel and distributive organiza- 
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tions necessary to dispose of the property being disposed of by Industry-Agents, 
extremely high volume. Its importance to the entire surplus property disposal 
program is very great. 


However, the fact that these distributors are required to remit to War Assets © 


Administration many thousand dollars which constitute their commissions is 
seriously impairing the effectiveness of the program, and if this procedure is 
continued, it may be necessary to abandon sales by this method because of the 
unwillingness of Industry-Agents to continue on this basis. Delays are neces- 
sarily inherent in returning commissions and the loss of such funds for the 
period of time required to return them is seriously interfering with and in many 
cases preventing operations under the program. These commissions represent 
the working capital of many distributors and are required in current operations. 
If such agents are permitted to retain these commissions and remit the remaining 
proceeds, the unsatisfactory condition outlined above will not only be corrected 
so that the program will continue to operate effectively, but also will result in 
a considerable saving to War Assets Administration in reduced bookkeeping and 
similar costs. In addition, if distributors are permitted to remit proceeds, re- 
maining after the deduction of their commissions, considerable good will among 
agents will be engendered, for such is normal commercial practice and many do 
not understand the necessity for remitting amounts representing their commis- 
sions and the subsequent delay and added expense in securing return of funds 
they consider their own. 

Section 34 (a) of the Surplus Property Act of 1944 provides: 

“The authority conferred by this Act is in addition to any authority conferred 
by any other law * * * This Act shall not impair or affect any authority 
for the disposition of property under any other law, except that the Board may 
prescribe regulations to govern any disposition of surplus property under any 
such authority to the same extent as if the disposition were made under this 
Act, whenever it deems such action necessary to effectuate the objectives and 
policies of this Act.” 

Section 4 of the Surplus Property Act of 1944 further provides: 

“Surplus property shall be disposed of to such extent, at such times, in such 
areas, by such agencies, at such prices, upon such terms and conditions, and in 
such manner, as may be prescribed in or pursuant to this Act.” 

It is submitted that these sections of the Surplus Property Act, together with 
Section 489 of Title 31, United States Code, cited in the first paragraph herein, 
permit this Administration, provided the approval of your office is granted, to 
allow Industry-Agents to retain commissions on their sales as expenses thereof, 
so as to remit only the net proceeds of such sales for deposit into the Treasury. 
It is not believed that Section 30 (a) of the Surplus Property Act is in any way 
inconsistent with this view. That section is substantially the same*as Section 
487, Title 31, United States Code (R. S. 3618; Section 1, Act of February 27, 
1877, 19 Stat. 249), and should be construed in conjunction with Section 489 
of Title 31, U. S. C. 

Because of the importance of the Industry-Agent program to the continued 
effective operations of this Administration, an early decision by your office is 
requested as to whether you will grant approval to the procedure outlined herein. 


The act of June 8, 1896, 31 U. S. C. 489, referred to in the first para- 
graph of the foregoing letter, provides as follows: 


From the proceeds of sales of old material, condemned stores, supplies, or other 
public property of any kind, before being deposited into the Treasury, either as 
miscellaneous receipts on account of “proceeds of Government property” or to the 
credit of the appropriations to which such proceeds are by law authorized to be 
made, there may be paid the expenses of such sales, as approved by the General 
Accounting Office, so as to require only the net proceeds of such sales to be 
deposited into the Treasury, either as miscellaneous receipts or to the credit of 
such appropriations, as the case may be. 


On the other hand, section 30 (a) of the Surplus Property Act of 


1944, 58 Stat. 781, provides, with certain exceptions not material here, 
that ; 
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All proceeds from any transfer or disposition of property under this Act shall 
be covered into the Treasury as miscellaneous receipts 22 


This section, in effect, was amended by the First Deficiency Appropri- 
ation Act, 1946, Public Law 269, approved December 28, 1945, 59 Stat. 
641, by the direction to deposit proceeds from sales of surplus property 
in a special fund in the Treasury. 

Thus, there is.an obvious conflict between the two statutes just 
quoted in respect to the amount of the proceeds from sales to be 
deposited into the Treasury. It is a settled rule of statutory con- 
struction that where there is an irreconcilable conflict between a new 
provision of law and a prior statute relating to the same subject matter, 
the former will control as it is the latest expression of the legislature. 
Sutherland, Statutory Construction (3d edition), section 5201. 
Application of this rule to the present matter would appear to compel 
the view that the terms of section 30 (a), as amended, supra, are con- 
trolling here. But, aside therefrom, since I do not think it is open to 
question that the Surplus Property Act of 1944 represents the basic 
legal authority governing the performance by the War Assets Ad- 
ministration of its functions and procedures in the disposition of sur- 
plus property, there is perceived no reasonable ground for ignoring 
the congressional mandate contained therein, that “all proceeds” from 
the sale of such property be covered into the Treasury, by invoking 
the authority for a different procedure in that regard under a general 
statute such as the act of 1896. 

Moreover, I find nothing in the cited section 34 (a) of the Surplus 
Property Act, 58 Stat. 783, which requires a different view. The first 
full sentence thereof, including the portion omitted from the quota- 
tion of said section in the above letter, reads as follows: 

The authority conferred by this Act is in addition to any authority conferred 
by any other law and shall not be subject to provisions of any law inconsistent 
herewith, * * * 

I think the only reasonable construction of the foregoing provision 
is that it directs the continuance in effect, and undisturbed by the 
enactment of the 1944 statute, of those laws then in existence relating 
to the disposition of Government property. Obviously, the act of 
June 8, 1896, does not provide for the disposition of public property 
but merely relates to the deposit of funds from sales of such property. 
But, in any event, it is to be noted that by its plain terms the said section 
34 (a) directs that the 1944 statute shall not be subject to any law in 
conflict with its terms. Therefore, the inconsistency between the 
statutory provisions hereinabove referred to must be resolved by con- 
cluding that section 30 (a), as amended, of the Surplus Property Act 
of 1944 is controlling and that the proposed deduction from the pro- 
ceeds of sales of amounts to cover commissions payable to War Assets 
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Industry-Agents, before deposit of said proceeds into the special fund 
account above referred to, is not authorized. 

Further, it is important to observe that the current appropriation 
for the War Assets Administration contained in the Third Deficiency 
Appropriation Act of 1946, approved July 23, 1946, Public Law 521, 
60 Stat. 606, provides: 


Salaries and expenses: There is hereby appropriated from the special fund 

account in the Treasury as provided for in the First Deficiency Appropriation 
Act, 1946, not to exceed $435,000,000 for the fiscal year 1947 for all necessary 
expenses of the War Assets Administration established by Executive Order 
9689 * * e, 
There can be no doubt that the foregoing appropriation is available 
for the payment of commissions to sales agents; in that connection, 
see the Hearings Before the Subcommittee of the Committee on Ap- 
propriations, House of Representatives, on the measure, pages 555 
and 556. 

I cannot but observe that even if there were a legal basis for the 
exercise by the General Accounting Office of the discretion con- 
templated by the terms of the 1896 statute, above quoted, it obviously 
would be inappropriate for this office to approve the deduction from 
proceeds of sales of amounts to cover such expenses when the Congress 
specifically has provided funds for that purpose. To do so would re- 
sult in an unlawful augmentation of the amounts appropriated to 
your Administration. 


(B-65833) 


TRANSPORTATION—BAGGAGE—EXCESS BAGGAGE CHECKABLE ON 
TICKET; TRANSFER CHARGES 





The cost of transporting a transferred employee’s personal effects which were 
checkable on his ticket as baggage in excess of that carried free by the 
carrier and the expense of transferring his personal effects to the depot 
at his old station and from the depot at the new station to his new home 
are for payment on an actual expense basis in accordance with the ap- 
plicable provisions of the Standardized Government Travel Regulations, 
rather than upon a commutation basis under Executive Order No. 9805 issued 

pursuant to the transportation-of-household-effects provisions of the ad- 

ministrative expense statute of August 2, 1946. 


Comptroller General Warren to L. A. Dahl, Department of Agriculture, May 
12, 1947: 


Reference is made to your letter of April 14, 1947, file, A, Disburse- 
ment, R-3, General Accounting Office, as follows: 


The enclosed reimbursement voucher in favor of Donald W. Beck, in the 
amount of $25.68, covering claim for transfer of personal effects on commutated 
basis under Executive Order 9805, has been presented to me for certification. 
Because of the following circumstances, I am uncertain as to the amount to 
which I may properly certify this voucher for payment. Your decision is 
respectfully requested. 
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This account represents payment on a commutated basis for the employee's 
personal effects transferred under Letter of Authorization No. 152—-R-3, dated 
March 25, 1947. The employee submitted a reimbursement voucher for payment 
of actual expenses incurred for transfer of his personal effects. These items 
were suspended from that account on the basis that payment for transfer of 
personal effects may be paid only under the procedure authorized in Executive 
Order 9805. 

The employee traveled from his previous official station, Philadelphia, Pa., to 
his new official station, Albuquerque, N. Mex., by common carrier, using a Govern- 
ment transportation request for the travel. Under the established tariff, he 
was allowed to check 150 pounds without charge, but was required to pay cash 
in the amount of $7.56 for excess weight of 50 pounds. In addition, he incurred 
a drayage charge from his home in Philadelphia, Pa., to the depot of $2.99 and 
drayage from the depot to his new home at Albuquerque, N. Mex., of $2. The 
drayage charges were on the basis of 200 pounds of personal effects. 

The use of a Government transportation request for the travel which allowed 
shipment of 150 pounds of personal effects at no cost to the employee raises the 
question of whether payment is allowable for the 200 pounds of personal effects, 
or if payment is allowable only for the excess weight. 

Your decision is respectfully requested as to whether this account should be 
certified for payment on the basis of (a) 200.pounds of personal effects, (b) 
50 pounds of personal effects, or on an actual cost basis as originally submitted. 


Paragraphs 38, 39, and 41 of the Standardized Government Travel 
Regulations provide, under the heading of “Baggage,” as follows: 


38. Definition.—Baggage consisting of public property, or private property to 
be used exclusively for official business, and wearing apparel needed by the 
traveler for the journey may be transported in the necessary containers. The 
number and kind of pieces transported must be stated in the expense account. 
(For property not checkable on ticket see provisions for express and freight, 
pars. 70 to 74, inclusive.) [Italics supplied.] 

39. Hxcess baggage.—Baggage in excess of the weight or of size greater than 
carried free by transportation companies will be classed as excess baggage. 
Unless previously authorized, explanation must be made when submitting claim 
for reimbursement for ewcess baggage charges, showing the official necessity 
therefor. The authorization or a copy thercof must accompany the expense 
account. All charges for excess baggage must be supported by receipts showing 
the weight of the baggage and points between which moved. (See par. 80 (a).) 
[Italics supplied.] 

+ * 


* * * s * 

41. Transfer of baggage.—Necessary charges for the transfer of baggage will 
be allowed at not to exceed customary local rates. Necessity for the transfer 
of hand baggage must be explained. [Italics supplied.] 

Since the property in this case was checkable on the traveler’s ticket 
as baggage, the right to reimbursement for expenses incurred for the 
transfer of such baggage and for the excess weight thereof necessarily 
is governed by the provisions of the Standardized Government Travel 
Regulations. Executive Order No. 9805, dated November 25, 1946, 
referred to in your letter, authorizing reimbursement on a commuta- 
tion basis for the actual expenses of transportation, packing, crating, 
drayage, etc., of household goods and personal effects, is applicable 
only in those instances where property is not checkable on the 
traveler’s ticket. 

Accordingly, the employee properly may be paid upon an actual 
expense basis in accordance with the provisions of the travel regula- 
tions above quoted and not upon a commutation basis under the pro- 
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visions of Executive Order No. 9805 issued under Public Law 600 
approved August 2, 1946, 60 Stat. 807. 

The voucher, which is returned herewith, may not be certified for 
payment. 


(B-65146) 


COMPENSATION; LEAVES OF ABSENCE—TRANSFERS—EFFECTIVE 
DATE 


The compensation of an employee whose traveling and transportation expenses 
are authorized under section 1 of the administrative expense statute of 
August 2, 1946, upon transfer from one department to another—whether by 
separation and reappointment or by informal notice of transfer—is for pay- 
ment by the department in which currently employed up to the effective date 
of the transfer, and on and after that date such salary would be chargeable 
to the agency to which transferred, regardless of when necessary travel to 
the new post of duty is commenced; likewise, matters respecting the 
crediting of leave would be governed by the effective date of the transfer. 


Comptroller General Warren to the Secretary of the Interior, May 13, 1947: 
There has been considered your letter of April 3, 1947, as follows: 


Public Law 600, 79th Congress, approved August 2, 1946, provides that, under 
such regulations as the President may prescribe, any civilian officer or employee 
of the Government who, in the interest of the Government, is transferred from 
one official station to another, including transfer from one department to an- 
other, for permanent duty, shall, when so authorized in the order directing the 
travel, be allowed and paid from Government funds the expenses of travel of 
himself and the expenses of transportation of his immediate family. It is 
further provided that in case of transfer from one department to another such 
expenses shall be payable from the funds of the department to which the officer 
or employee is transferred. No mention is made of payment of salary from the 
time the employee commences travel to the new post of duty until the entrance 
on duty at the new post. 

In 5 Comp. Gen. 337; id. 874, it was held that when an employee has his head- 
quarters changed to a different place and actually reports to his new station 
his post of duty changes on the date of his arrival at the new headquarters, 
These decisions were, of course, rendered before the enactment of Public Law 600. 

Your advice on the following questions in connection with the interdepart- 
mental transfer of a civilian officer or employee from one official station to an- 
other for permanent duty at Government expense will be appreciated: 

(1) Shall the department to which the employee is transferring begin paying 
the employee’s salary 

(A) on the date he commences to travel from his old headquarters to his new 
post of duty, or 

(B) on the date of arrival at his new post of duty, or 

(C) on the date actual service is first rendered at his new post of duty? 

(2) Is the department from which the employee transfers obliged to pay his 
salary to the date it is picked up by the department to which he is transferring? 

(3) Does the date on which salary begins with the department to which the 
employee transfers become the effective date of his transfer? 

(4) Would your answers to the foregoing be different if the employee actually 
performed service while traveling? 

(5) If an employee desired to take leave on a stop-over while en route to his 
new duty station would it be chargeable to the Department from which 
transferred? 


Section 1 of Public Law 600, approved August 2, 1946, 60 Stat. 806, 
807, referred to in your letter, reads as follows: 
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That (a) under such regulations as the President may prescribe, any civilian 
officer or employee of the Government who, in the interest of the Government, is 
transferred from one official station to another, including transfer from one 
department to another, for permanent duty, shall, except as otherwise provided 
herein, when authorized, in the order directing the travel, by such subordinate 
official or officials of the department concerned as the head thereof may designate 
for the purpose, be allowed and paid from Government funds the expenses of 
travel of himself and the expenses of transportation of his immediate family 
(or a commutation thereof in accordance with the Act of February 14, 1931) and 
the expenses of transportation, packing, crating, temporary storage, drayage, and 
unpacking of his household goods and personal effects (not to exceed seven 
thousand pounds if uncrated or eight thousand seven hundred fifty pounds if 
crated or the equivalent thereof when transportation charges are based on cubic 
measurement) : Provided, That advances of funds may be made to the officer or 
employee in accordance with said regulations under the same safeguards as are 
required under the Subsistence Expense Act of 1926 (5 U. S. C. 828): Provided 
further, That the allowances herein authorized shall not be applicable to civilian 
employees of the War Department and their dependents when transferred under 
the provisions of section 3 of the Act of June 5, 1942 (50 U. S. C. 768), nor to 
officers and employees of the Foreign Service, Department of State: Provided 
further, That no part of such expenses (including those of officers and employees 
of the Foreign Service, Department of State) shall be allowed or paid from 
Government funds where the transfer is made primarily for the convenience or 
benefit of the officer or employee or at his request: Provided further, That in case 
of transfer from one department to another such expenses shall be payable 
from the funds of the department to which the officer or employee is transferred. 


With respect to that portion of the above-quoted statutory provision 
relating to transfers between departments, it was stated in Report No. 
1636, of the Senate Committee on Expenditures in the Executive 
Departments, accompanying H. R. 6533, which became Public Law 
600, as follows: 

(2) Transfers between departments: Except for a temporary provision which 
was effective in the case of war-service transfers, present law does not sanction 
the payment of expenses in the case of a transfer of station where there is 
involved also a transfer of the employee from one department to another. Recog- 
nizing that the various departments represent but a single employer, the bill 
provides for the payment of expenses even in case of such a transfer, but with the 
restriction that no expenses are payable in any case where the transfer is made 
primarily for the convenience and benefit of the employee or at his request. 
From the foregoing report, it reasonably appears that the purpose of 
the statutory provision merely was to authorize, generally, the pay- 
ment of travel and transportation costs incident to transfers of em- 
ployees between the various departments at Government expense— 
authority for which theretofore had been limited to war-service trans- 
fers. Such provision makes no reference to the payment of compen- 
sation of employees so transferred, and neither has there been found 
anything in the legislative history thereof which discloses an intent 
to modify the usual administrative procedure followed in matters of 
transfer between departments or to vary the rules governing the 
payment of compensation in such matters. 

Answers to the several questions presented depend entirely upon 
the effective date of the transfer. It is understood that, ordinarily, 
a transfer between departments or agencies of the Federal Govern- 
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ment is accomplished by a separation of the employee from the 
agency from which transferred at the close of business of the day im- 
mediately preceding the effective date of his appointment in the 
agency to which transferred. Under such procedure, the extent of 
the obligations of the respective departments as to the payment of 
the employee's salary is fixed by the dates stated in the instruments 
by which the separation and appointment are effected. Also, while 
it may be that in certain instances, a transfer between departments 
or agencies is accomplished in a less formal manner by the issuance 
of a notice of the transfer to the employee concerned, in such cases, 
the effective date of transfer necessarily is for stating in the notice 
of transfer. And, when so stated, the obligations of the depart- 
ments or agencies involved respecting the payment of the employee’s 
salary would be governed accordingly. Hence, you are advised that 
up to the effective date of an employee’s transfer to another depart- 
ment—whether by separation and reappointment or by informal 
notice of transfer—his salary would be for payment by the depart- 
ment in which he currently is employed, whereas, on and after the 
effective date of transfer such salary properly would be chargeable 
to the agency to which transferred—regardless of the time of com- 
mencement of the necessary travel to the new post of duty. Matters 
respecting the crediting or charging of leave likewise would be gov- 
erned by the effective date of the transfer. 


The several questions presented in your letter are answered 
accordingly. 


(B-65385) 


TRANSPORTATION—DEPENDENTS OF FOREIGN SERVICE OFFICERS— 
TRAVEL SUBSEQUENT TO OFFICER’S TRAVEL 


Under section 22 of the act of February 23, 1931, as amended, authorizing the 
payment of transportation and subsistence expenses of Foreign Service 
officers and their immediate families in traveling from their overseas posts 
to the United States and return on statutory leave, such expenses are not 
payable in the case of an officer’s immediate family who, because of ill- 
ness, traveled to the United States and returned to the officer’s overseas 
post subsequent to the date the officer completed the travel incident to his 
statutory leave—such travel having no reasonable connection with the 
statutory leave previously taken and completed. 


Comptroller General Warren to the Secretary of State, May 13, 1947: 


Consideration has been given your letter of April 10, 1947, reference 
FP, as follows: 


We are confronted with a problem that we have never before had in connec- 
tion with authority to travel under a home leave at Government expense order, 
and should like to have your decision as to how this case should be handled. 

In 1945 an order granting home leave at Government expense to an officer in 
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Switzerland was issued. The order, of course, contained authorization for his 
wife and minor children to proceed to the United States with him. Several 
months later the officer was transferred from his post in Switzerland to Ger- 
many, but was given authority to proceed from Switzerland to the United States 
on home leave order previously authorized. At the expiration of such leave, he 
was to proceed to his new post in Germany. The officer proceeded to the United 
States with one of his minor children, and at the expiration of his leave pro- 
ceeded to his new position. Due to illness, however, his wife and other children 
were unable to accompany him. The officer now inquires as to whether his 
wife and minor children may proceed to the United States under the authority 
of the home leave at Government expense order. 

It would seem from his inquiry that his wife and children, rather than pro- 
ceeding to the United States in the future and then going to Germany under the 
authority of his transfer order, have proceeded from Switzerland to Germany 
already and wish now to proceed to the United States and back from his new 
post. 

It would seem also to us that in view of the fact that his wife and children 
voluntarily proceeded direct from the old post to the new, we would be unable 
to issue an extension of the home leave at Government expense order for them. 
Is this opinion the correct one? 

In as much as, however, it was not clear whether all of the children are in 
Germany, would it be possible for any of the minor children who have not pro- 
ceeded to the new post to come to the United States on statutory leave orders 
and then proceed to their father’s new post? 


Section 22 of the act of February 23, 1931, 46 Stat. 1210, as amended 
by the act of March 17, 1941 (22 U. S. C. 17), provides as follows: 

The Secretary of State is authorized, whenever he deems it to be in the public 
interest, to order to the United States on his statutory leave of absence any 
Foreign Service officer or vice consul of career who has performed three years 
or more of continuous service abroad: Provided, That the expenses of trans- 
portation and subsistence of such officers and their immediate families, in tray- 
eling from their posts to their homes in the United States and return, shall be 
paid under the same rules and regulations applicable in the case of officers 
going to and returning from their posts under orders of the Secretary of State 
when not on leave * * 

The primary purpose ‘of the above-quoted act—in effect in respect 
of the present matter—was to authorize the granting of statutory 
leave at Government expense to Foreign Service officers or vice consuls, 
and the transportation authorized thereunder for the families of such 
officers is only such as may be incidental to the leave so granted and the 
travel of such officers to their homes in the United States. In other 
words, it is the officer—not his family—who is authorized by the 
statute to return to the United States on leave at Government expense. 
The authority to transport his family merely is incidental to the 
statutory leave and may not operate independently thereof. 

In the instant case, the officer took the leave authorized by the order 
issued in 1945, completed the travel incident thereto and has returned 
to his post of duty abroad. Under those circumstances, subsequent 
travel by the officer’s immediate family in returning to the United 
States would have no reasonable connection with the statutory leave 
previously taken and completed by the officer, and such travel at 
Government expense is not authorized by law. 

The questions presented in your letter are answered accordingly. 
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(B-65416) 


CONTRACTS—GENERAL SUPPLY SCHEDULES—PURCHASES ELSE- 
WHERE AT EXCESS COST—GOVERNMENT AND EMPLOYEE LIA- 
BILITY 


Where the procurement of gasoline on the open market at a price in excess of that 
stipulated in the applicable General Schedule of Supplies contract was due, 
not to a public exigency, but to an error on the part of the purchasing officer 
in determining that no General Schedule of Supplies contract for gasoline 
existed, such open-market purchase is to be regarded as beyond the scope of 
said officer’s authority, and, therefore, there is no authority for charging 
appropriated moneys with any amount in excess of the price set forth in 
the General Schedule of Supplies contract. 

The loss sustained by a vendor from which an open-market purchase of gasoline 
was made at a price in excess of that under a General Schedule of Supplies 
contract, the Government not being liable for the excess, may not be assessed 
by the Government for the benefit of the vendor against the employees re- 

sponsible for such unauthorized purchase, the matter being solely for adjust- 

ment between the employees and the vendor. 


Comptroller General Warren to Beckham Swift, Department of Commerce, 
May 13, 1947: 

Reference is made to your letter of March 26, 1947, requesting a de- 
cision as to whether you are authorized to make payment on a voucher 
transmitted therewith in favor of The Texas Co., Denver, Colo., in the 
amount of $55.35, representing compensation alleged to be due for 
gasoline delivered to the Civil Aeronautics Administration’s VHF 
Radio Range Facility, Topeka, Kans., pursuant to purchase order 
No. 5-2824, dated July 15, 1946. 

In your letter you state that the said purchase order was issued by 
Assistant Airways Engineer Arch W. Wade, and that it covered an 
open-market purchase of 450 gallons of “Texaco Fire Chief” gasoline 
from the said company at $0.123 per gallon, Federal tax included, 
whereas, subsequent to the date of the delivery of such gasoline at the 
project site, it was determined that the same grade or type of gasoline 
could have been procured under General Schedule of Supplies Con- 
tract No. Tps—75015 with the Phillips Petroleum Co., at a cost of 
$0.0985 per gallon, inclusive of the $0.015 per gallon Federal tax. It 
appears that the Acting Chief, Construction Division, Civil Aero- 
nautics Administration, 5th Region, Kansas City, Mo. — who, re- 
portedly, is Mr. Wade’s supervisor—authorized Mr. Wade to pur- 
chase the gasoline on the open market, based on verbal information 
furnished by the Chief, Contract and Procurement Division, Civil 
Aeronautics Administration, Kansas City, Mo., to the effect that, ap- 
parently, no contract existed covering gasoline at that particular site. 
It appears further that the impropriety of purchasing this gasoline on 
the open market was brought to the attention of The Texas Co. and, 
at that time, a specific request was made that the company reduce its 
original billing of $0.123 per gallon to $0.0985 per gallon, the price 










~~ a —“pfe 


> = 


in a An Gh ood 


DECISIONS OF THE COMPTROLLER GENERAL 867 


provided for in the aforementioned contract. In conclusion, it is 
stated in your letter that— 


* * * The Texas Company, however, refused to reduce their original bill- 
ing to the contract price; and this office made an administrative deduction of 
$11.03, and payment was made on November 6, 1946, by E. J. Brennan, Chief 
Disbursing Officer, Symbol No. 2010-1055, D. C. Voucher No. 10—160973. 

The Texas Company refused to accept this check and returned it for either a 
new check in the amount of $55.35, or an additional check in the amount of $11.03 
together with the return of the original check. The check was then cancelled 
and scheduled on Schedule of Cancelled Checks No. 10 dated February 6, 1947; 
and the enclosed voucher was prepared for the signature of the Texas Company 
to be returned to this office to be used in obtaining a decision as to the legality 
of payment in excess of the price stipulated under General Schedule of Supplies 
Contract, Region 4, Class 7, TPS—75015, with the Phillips Petroleum Company. 

In the past this office has followed the procedure of collecting the difference 
between open market purchases and the contract price from the employee re- 
sponsible for the purchase unless it can be shown that an emergency existed. 
However, in view of your Decision No. B-50592, dated September 27, 1945, 
to the National Housing Administrator, it appears that this office is without 
authority to collect from employees as none of the contracts of employment with 
employees in this office provides for their making good any pecuniary loss sus- 
tained by the Government as a result of error in judgment or neglect of duty on 
their part. 

It would also appear that the Texas Company is entitled to the amount claimed 
on the enclosed voucher as it is strictly in accordance with the purchase order 
issued by Mr. Wade unless it is determined that Mr. Wade was exceeding his 
apparent authority in issuing the purchase order. It might be mentioned that 
a number of field employees of this office issue purchase orders for similar 
purchases from day to day and seldom are any such errors made in connection 
with the purchases. 

Your opinion is requested as to whether or not the enclosed voucher may be 
certified for payment in the full amount from the appropriation cited thereon, 
and, if not, whether or not any of the above-mentioned employees can be forced 


to pay the difference between the contract and the open market price to the 
Texas Company. If so, which employee should pay and how can we enforce pay- 
ment? ; 


It long has been held by the accounting officers of the Government 
that articles or supplies contracted for under the General Schedule 
of Supplies must be procured under such contracts except in case of 
an exigency or emergency requiring such immediate delivery as could 
not be effected by ordering from the general supply contractor. See 
16 Comp. Gen. 225, 227, and the cases there cited. It appears that the 
procurement of the gasoline here involved on the open market rather 
than from the scheduled contractor, the Phillips Petroleum Co., was 
not due to a public exigency but to an error on the part of the adminis- 
trative officers or employees concerned in determining that no General 
Schedule of Supplies contract for the gasoline existed. However, 
such error does not establish the legality of the transaction. It was 
the duty of the purchasing officer, acting for and in behalf of the 
United States, to purchase the gasoline required at the project site 
under the General Schedule of Supplies. Hence, the open-market 
purchase of gasoline at a price in excess of that stipulated therein was 
beyond the scope of the said officer’s authority. 
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It is fundamental, of course, that, where an agent of the Govern- 
ment acts in excess of the authority vested in him, his act, from a legal 
standpoint, is no longer an act of the Government. The Underwriter, 
6 F. 2d 937. Moreover, the courts have held consistently that one 
entering into a contract with an officer or employee of the Government 
is charged with notice of the limitations placed upon the authority of 
the officer or employee to obligate the United States. See Hume v. 
United States, 132 U. S. 406; Jacob Reed’s Sons v. United States, 
273 id. 200; and Davis v. United States, 59 C. Cls. 197. The un- 
authorized acts of its agents cannot obligate the Government. Filor 
v. United States, 9 Wall. 45; and Whiteside, et al. v. United States, 
93 U. S. 247, 257. 

It follows that, since the purchasing officer in this case was authorized 
to obligate the Government only to the extent of the price stipulated 
in the applicable General Schedule of Supplies contract for the same 
grade or type of gasoline, to wit, $0.0985 per gallon, there is no author- 
ity for charging appropriated moneys with any amount in excess of 
that price. Also, it appears from the reported facts and applicable 
principles of law set forth above that the liability, if any, of the Gov- 
ernment employees involved for the loss sustained by the Texas Com- 
pany as a result of the transaction, is a matter solely for adjustment 
between the employees and the company and that there is no legal 
basis on which the Government would be justified in taking any action 
with regard to such matter. In the latter connection, it seems obvious 
that since, as was stated in the decision of September 27, 1945, 
B-50592, 25 Comp. Gen. 299, there is no general authority for the 
assessment of charges against employees of the Government for losses 
sustained by the Government as a result of error in judgment or neglect 
of duty, a fortiori there exists no proper basis for the assessment of 
such charges to cover losses sustained by third parties. 

Accordingly, you are advised that the instant voucher, which is 
returned herewith, properly may be certified for payment in the net 
amount of $44.33, if otherwise correct. 


(B-65761) 


APPOINTMENTS—REFEREE IN BANKRUPTCY—OFFICER OF IOWA 
NATIONAL GUARD 





A person who was appointed by the Governor of Iowa as an officer of the Iowa 

National Guard and who performed duties as a member thereof under the 
laws of the State of Iowa, although entitled to pay and allowances from the 
United States, is to be regarded as holding an office of profit or emolument 
under the laws of a State within the meaning of section 35 of the National 
Bankruptcy Act, as amended, so as to be ineligible thereunder for appoint- 
ment to the office of referee in bankruptcy. 
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Comptroller General Warren to the Director, Administrative Office of the 
United States Courts, May 14, 1947: 


Consideration has been given to your letter of April 17, 1947, as 
follows: 


This office has recently received an inquiry from the Honorable Charles A. 
Dewey, United States District Judge for the Southern District of lowa, in refer- 
ence to the eligibility of Mr. Ray C. Fountain of Des Moines, Iowa, for appoint- 
ment as referee in bankruptcy under the National Bankruptcy Act as amended by 
the Act of June 28, 1946, 60 Stat. 324 (U.S. C. A. 68). This amendment when it 
becomes effective, will place referees on a salary instead of a fee basis of com- 
pensation. Mr. Fountain holds the rank of Major General in the National Guard 
and is in an inactive duty status. 

The Act of June 28, 1946, cited above, setting forth the qualifications of 
referees, provides in part as follows: 

“Sec. 35. Qualifications of referees.—Individuals shall not be eligible to appoint- 
ment as referees unless they are * * * (2) not holding any office of profit 
or emolument under the laws of the United States or of any State or subdivision 
thereof other than conciliation commissioner or special master under this Act: 
Provided, however, That part-time referees may be commissioners of deeds, 
United States commissioners, justices of the peace, masters in chancery, notaries 
public, or either conciliation commissioners or supervising conciliation com- 
missioners but not both; * * *” 

The National Guard Act as amended, 48 Stat. 155 (32 U. S. C. A. 20) provides 
as follows: 

“Sec. 20. Officers in National Guard of United States as Government officers or 
employees. 

“Officers of the National Guard of the United States, while not on active duty, 
shall not, by reason solely of their appointments, oaths, commissions, or status as 
such, or any duties or functions performed or pay or allowances received as such, 
be held or deemed to be officers or employees of the United States, or persons 
holding any office of trust or profit or discharging any official function under or in 
connection with any department of the Government of the United States.” 

In view of the above-quoted provisions of the National Guard Act, it would 
appear to be the intent of the Congress that officers of the National Guard 
while not on active duty shall not be disqualified from holding positions of 
profit or emolument in the Federal Government solely by reason of their ap- 
pointments, oaths or commissions as such officers. 

Assuming that an officer of the National Guard on inactive duty is not barred 
from holding a position in the Federal Government, there still remains a ques- 
tion as to whether such an officer while on active duty should be regarded 
as an officer of the State and as such disqualified under the recent amendment 
to the National Bankruptcy Act. In this connection, the Administrative Office 
has been informed that funds for the salaries and allowances of National 
Guard officers on inactive duty are contained in the annual budget of the War 
Department. We understand that the contributions made by the several States 
toward the maintenance of the National Guard are confined solely to equip- 
ment and facilities for the use of the Guard, and to pay of officers and en- 
listed personnel while on active duty. 

Judge Dewey has given this question careful consideration and through Mr. 
Fountain has secured an opinion from the Attorney General of the State of 
Iowa in which, after considering the applicable statutes, it is held that officers 
of the National Guard on inactive duty are not officers of the State of Iowa. 
A copy of the letter of the Attorney General, which is addressed to Brig. Gen. 
Charles H. Grahl, the Adjutant General of the National Guard at Des Moines, 
Iowa, is attached for your information and consideration. 

It will be appreciated if you will give us your opinion on the eligibility of 
Mr. Fountain for appointment as referee in bankruptcy under the Act of June 
28, 1946, as soon as you can conveniently do so. 


The referred-to opinion of the Attorney General of the State of 
Iowa is, in material part, as follows: 
754496—48——57 
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Whether an officer of the National Guard of the State of Iowa is holding 
an office of profit or emolument under the laws of the State of Iowa, that 
would render him ineligible to appointment as referee, is determined by our 
pertinent Iowa statutes. That such an officer in the National Guard of the 
State is not holding an office of profit or emolument is determined by Section 
29.21, Code of 1946, where with reference to the compensation of officers and 
enlisted men of the National Guard the statute provides—‘“officers and enlisted 
men, while in active service of the State shall receive the same pay and allow- 
ances as paid for the same rank or grade for service in the army of the United 
States.” Application of the rule of expressio unius est exclusio alterius to the 
foregoing statute, results in a plain inference that the Legislature intended to 
omit any provision for pay and allowances to officers while on inactive 
service. That General Fountain is not in “active service” is concluded by the 
definition thereof contained in Section 29.2, Code of 1946 in words as follows: 

“The term ‘active service’ shall be understood and construed to be service 
on behalf of the state, in case of public disaster, riot, tumult, breach of the 
peace, resistance of process, or whenever the same is threatened, whenever called 
upon in aid of civil authorities, or under martial law, or at encampments whether 
ordered by state or federal authority, or upon any other duty requiring the entire 
time of the organization or person, except when called or drafted into the federal 
service by the president of the United States.” 

Therefore, based upon the foregoing, I am of the opinion that General Foun- 
tain as Commanding General of the 34th Infantry Division, Iowa National 
Guard, on inactive service, is not holding an office of profit or emolument under 
the laws of Iowa. 

It is understood that Mr. Fountain is the Commanding General 
of the Thirty-fourth Infantry Division, Iowa National Guard, and 
that he performs such duties as that office requires, for which he is 
entitled to receive certain compensation. See section 14, Pay Read- 
justment Act of 1942, 56 Stat. 367. Hence, it is assumed that your 
reference to his being in an inactive duty status relates to his divorce- 
ment from any connection with the military service of the United 
States. 

I agree that by virtue of the terms of section 20, Title 32, U. S. 
Code, quoted in your letter, an officer of the National Guard of the 
United States, while not on active duty, is not holding an office of 
profit or emolument under the laws of the United States within the 
meaning of section 35 of the National Bankruptcy Act, as amended 
by the act of June 28, 1946, 60 Stat. 324, and that the sole question 
for decision here is whether Mr. Fountain, as an officer in the Iowa 
National Guard, holds an office of profit or emolument under the 
laws of Iowa. While I do not find that the precise question hereto- 
fore has been considered or passed upon, yet, consideration of relevant 
decisions of the courts, the laws of the State of Iowa, the relation- 
ship of the National Guard to the State government, and other mat- 
ters hereinafter referred to would seem to require an affirmative 


answer thereto. 

Of particular relevance to the present matter is the decision ‘in 
Ex parte Dailey, 246 S. W. 91, 26 A. L. R. 138, wherein it was held 
that a district judge and captain in the National Guard are not 
within a constitutional provision that no person shall hold at the 
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same time more than one “civil office of emolument,” so as to prevent 
their being held by the same person at the same time, it being stated 
by the court that: 

* * * Where the term “civil officer” is employed it is shown it is meant 
to exclude an officer of the militia. We are of opinion that a reading of the 
entire title and the various chapters of the Revised Civil Statutes relative to 
the National Guard makes it clear that an officer of that body is a “military” 
and not a “civil officer” * * 

Thus, while it was held that a National Guard officer is a “mili- 
tary,” and not a “civil,” dfficer, the decision appears to establish that 
he holds an office of emolument under the State, and there is reason 
to believe that but for the restriction of the inhibition against dual 
office holding to “civil” officers, he would have been held to fall within 
its terms. 

In 36 Am. Jur., section 47, it is stated that : 

It is the generally accepted rule that the organized militia of the states is 
a state institution—a governmental agency. It is so recognized by the vari- 
ous Constitutions. The chief executive of the state is commander in chief of 


the state militia. It is a part of the executive branch of the state government 
to be used as a last resort to compel obedience to the laws. 


In United States v. Dern, 74 F. 2d 485, it was held that: 
* * * except when employed in the service of the United States, officers 
of the National Guard continue to be officers of the state and not officers of the 
United States * * *. [Italics supplied.] 
And, in Mountcastle v. State, 145 P. 2d 392, it was held that members 
of the National Guard are officers or agents of the State for whose 
wrongful action or misconduct the State is not liable under its con- 
stitution. To the same effect, see De Cicco v. State, 273 N. Y. S. 937. 
Also, in the case of Nebraska National Guard v. Morgan, 199 N. W. 
577, it was held that the National Guard is a governmental agency 
of the State within the meaning of an employers’ liability law. 
That Iowa retains the right, concurrent with that of the United 
States Government, to organize and train its militia clearly is recog- 
nized in section 8 of article I of the Constitution of the United States 
and article VI of the Constitution of Iowa. For a discussion of this 
right, see Houston v. Moore, 5 Wheat. 1, 16. Pursuant to such con- 
current authority, the State has provided by law for the organization, 
equipment, and functioning of the National Guard of Iowa. Sections 
29.1, et seg., Code of Iowa, 1946. Officers of the National Guard are 
appointed by the governor (section 29.11), and the governor is the 
commander in chief of the military forces with the power to employ 
the same for the defense or the relief of the State, the enforcement 
of its laws, and the protection of life and property therein (section 
29.26) ; and may order its military forces into the service of the State 
in cases of insurrection, invasion or breaches of peace (section 29.28). 
I think that the foregoing matters clearly establish that the Iowa 
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National Guard is an activity or agency of the State and, such being 
the case, that an officer therein is holding an office under the State 
government. In that connection, it is important to observe that in 
many jurisdictions where the holding of more than one office under 
the State government is prohibited, specific exemption is made by 
law in the case of militiamen. See, inter alia, Constitution of North 
Carolina, article XIV, section 7; Constitution of Florida, article XVI, 
section 15; Constitution of Texas, article XVI, section 40; Constitu- 
tion of Kentucky, section 165; Constitution of Illinois, article IV, 
section 3; Code of Alabama, 1940, Title 35, sec. 37. And, in the Con- 
stitution of Iowa (article ITI, section 22), it is provided that: 

No person holding any lucrative office under * * * this State * * * 
shall be eligible to hold a seat in the General Assembly ; but offices in the militia, 
to which there is attached no annual salary, * * * shall not be deemed 
lucrative. 

Also, by Executive Order No. 6259, August 27, 1933, officers of the 
State militia were exempted from application of Executive Order No. 
9 of January 17, 1873, prohibiting persons holding Federal civil office 
from accepting or holding any office under a State government. (The 
term “militia” appearing in State Constitutions, etc., has been held to 
refer to the National Guard. Jn Re Advisory Opinion to the Governor, 
8 So. 2d 26.) 

I refer to the foregoing exemptions of members of the National 
Guard from dual office holding statutes as strongly indicative of the 
fact that such officers generally are recognized as holding an office 
under the State government; otherwise there would be no necessity 
for making exceptions in their cases. 

So far as concerns the question whether an officership in the Na- 
tional Guard is an office of “profit or emolument,” there can be no 
doubt that such terms refer to an office to which some kind of com- 
pensation is attached. Chambers v. State, 26 N. E. 893; State v. Kirk, 
44 Ind. 401; State v. Clarke, 31 P. 545. I am not informed of the 
precise amount of compensation received by Mr. Fountain as an officer 
in the Iowa National Guard; but whether or not it is nominal is 
unimportant since the decisions establish that the amount of com- 
pensation is not material. 42 Am. Jur., section 64; Baker v. Board of 
Crook County Commissioners, 52 P. 797. 

The Attorney General of the State of Iowa, in his opinion above- 
quoted, seems to have reached the conclusion that Mr. Fountain does 
not hold an office of profit or emolument under the laws of Iowa largely 
on the ground that he does not receive any pay or allowances from the 
State but that such compensation is paid by the United States. With 
that conclusion I cannot agree. Having regard for the demonstrated 
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fact that Mr. Fountain is appointed by the Governor of the State of 
Iowa and performs duties as a member of the National Guard under 
the laws of the State of Iowa, it would seem apparent that he holds 
such office by virtue of said laws and the relevancy of the fact that his 
pay is derived from a source other than the State Treasury is not per- 
ceived. In that connection, see State v. Johnson, 202 N. W. 191, and 
De Cicco v. State, supra, wherein it was held that the mere fact that 
the United States Government supplies the money and equipment to 
carry on the training program of the State National Guard does not 
take the Guard out of the control of the State or make them any the 
less agents of the State of New York. Cf. 19 Comp. Gen. 326; 21 
id. 305. 

Accordingly, I am constrained to the view that Mr. Fountain holds 
an office of profit or emolument under the laws of the State of Iowa 
within the meaning of section 35 of the National Bankruptcy Act, 
supra, and, such being the case, that Federal funds may not lawfully 


be obligated for payment to him as salary as a referee in bankruptcy 
thereunder. 


(B-66060) 


ASSIGNMENT OF CLAIMS—PAYMENTS UNDER CERTIFICATE OF PUB- 
LIC CONVENIENCE AND NECESSITY 


An assignment of moneys due or to become due an air carrier under a certificate 
of public convenience and necessity for the transportation of mail at a 
temporary rate established by the Civil Aeronautics Board—an arrangement 
contemplating a series of separate contracts which come into existence only 
after the service has been rendered pursuant to an order of the Post Office 
Department—may not be regarded as covering amounts due or to become due 
“under a contract providing for payments aggregating $1,000 or more” within 
the meaning of the Assignment of Claims Act of 1940 and, therefore, is void 
under section 3477, Revised Statutes, as amended, insofar as concerns the 
Government. 


Comptroller General Warren to the Postmaster General, May 14, 1947: 
Ihave your letter of April 28, 1947, as follows: 


Enclosed herewith are copies of assignments filed with the Second Assistant 
Postmaster General by Peoples National Bank of Washington in Seattle. These 
assignments purport to assign to the bank all sums of money due or to become 
due West Coast Airlines, Inc., under its certificate of public convenience and 
necessity issued by the Civil Aeronautics Board and the order of the Board which 
established a temporary rate of mail pay to be paid West Coast Airlines, Inc., for 
transportation of the United States mails. 

Subsequent to the receipt of these assignments West Coast Airlines, Inc. filed 
a claim for monies due it under the above mentioned certificate and order for 
services performed from December 5, 1946 to February 1, 1947. 

Title 31, United States Code Section 208, as amended, provides a positive legal 
bar to the assignment of any claim against the United States or any part thereof 
unless and until the claim has been allowed, the amount thereof ascertained 
and a warrant issued for the payment thereof, except in cases wherein the 
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assignment is made to a bank trust company, or other financing institution and 
the assignment covers monies due or to become due “under a contract providing 
for payments aggregating $1000 or more.” 

There is no formal written contract between the United States Government or 
any agency thereof and the West Coast Airlines, Inc. The statute above referred 
to was adopted for the purpose of protecting the Government in its dealings with 
the general public. The obvious design of the statute is to prevent the Govern- 
ment from becoming involved in disputes among individuals and concerns over 
monies due on claims or contracts against the Government. It is believed, there- 
fore, that this statute should be strictly construed and in the absence of any 
formal written contract the assignments herein discussed should be considered 
null and void. \ 

The principals involved in this relationship are the Civil Aeronautics Board, 
West Coast Airlines, Inc. and the Post Office Department. Between the first two 
organizations there is such a close relationship as to permit a determination on 
the part of the Board of the current financial condition of West Coast Airlines, 
Ine. There is no such close relationship between the Post Office Department 
and West Coast Airlines, Inc. It is conceivable, therefore, that the Department 
might become involved in disputes among creditors if these assignments were 
honored. 

In view of the fact that you must pass upon all payments made to West Coast 
Airlines, Inc. by the Department, your opinion concerning the validity of these 
assignments is requested. To permit an early disposition of this matter it is 
requested that you let me have your opinion at the earliest possible date. 

Section 401 of the Civil Aeronautics Act, as amended, 49 U.S. C. 481, 
provides that no air carrier shall engage in any air transportation 
unless there is in force a certificate authorizing such air carrier to 
engage in such transportation. Section 405 (g), 52 Stat. 995, provides 
that after the issuance of a certificate authorizing the transportation 
of mail by aircraft the Postmaster General shall tender mail to the 
holder thereof “to the extent required by the Postal Service.” And, 
as indicated in your letter, the carrier is paid for such service at rates 
of compensation fixed by the Civil Aeronautics Board. 

Apparently, it is intended merely that the holder of a certificate of 
public convenience and necessity will hold itself in readiness to carry 
air mail between certain points at such times and in such quantities as 
may be ordered by the Post Office Department. Thus, not only is 
there, as stated in your letter, no formal written contract between the 
United States and the West Coast Airlines, Inc., but there is no fixed 
contractual obligation upon the Government to order any service from 
the company, or by the same token, to make any payments whatever 
to it. Rather, the arrangement contemplates a series of separate 
contracts which come into existence only after the service has been 
rendered. 

Under such circumstances, it must be concluded that the assignment 
does not cover amounts due or to become due from the United States 
“under a contract providing for payments aggregating $1,000 or 
more” as authorized by the Assignment of Claims Act of 1940, 54 
Stat. 1029. Consequently, such assignment is void under section 3477, 
Revised Statutes, as amended, 31 U.S. C. 203, insofar as the Govern- 


ment is concerned. Cf. 21 Comp. Gen. 265 ; 23 id. 989. 
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(B-64409) 


PAY—ACTIVE DUTY—THIRTY-FIRST DAY OF MONTH—INTERMITTENT 
ACTIVE DUTY 


A Naval Reserve officer who, under proper orders, performed intermittent active 
duty for 1 or 2 days per week for a total of 40 days’ active duty during a 
414-month period, but not more than 11 days during any 1 month, is entitled 
to active-duty pay and allowances for the 31st day of a month in view of the 
provision in section 7 of the Naval Reserve Act of 1938, exempting members 
of the Naval Reserve when on active duty for a period of less than 30 days 
from the restriction against the payment of compensation for the 31st day of 
a month prescribed by section 6 of act of June 6, 1906, as amended. 


Comptroller General Warren to the Secretary of the Navy, May 15, 1947: 


There has been considered your letter of February 28, 1947, request- 
ing decision on the following questions based on circumstances stated 
in an enclosed letter dated December 5, 1946, from the Chief of the 
Bureau of Supplies and Accounts: 


(1) Is Commander Pavian entitled to active duty pay and allowances for 
May 31, 1946, and August 31, 1946, under the conditions stated in the enclosure? 

(2) Would active duty pay and allowances have been payable for May 31, 
1946, and August 81, 1946, if Commander Pavian had performed intermittent 
active duty totaling 29 days or less during the period May 21, 1946, to September 
16, 1946? 

(3) Is the appropriation “Pay and Subsistence of Naval Personnel” as provided 
in the annual Naval appropriation acts for the fiscal years 1946 and 1947 prop- 
erly chargeable with the amount due Commander Pavian as active duty pay 
and allowances, even though such active duty was denominated “intermittent 
active duty” and was performed primarily on Saturdays and Sundays so as to 
avoid interference with his civilian occupation which he had resumed after his 
release from continuous active duty? 


The letter of the Chief of the Bureau of Supplies and Accounts is 
as follows: 


1. The subject named officer, by original of the enclosure, was directed to report 
to the Commanding Officer, Naval Torpedo Station, Newport, Rhode Island for 
intermittent active duty for approximately one or two days per week in con- 
nection with wind tunnel and torpedo motion and control research as directed 
by such Commanding Officer. The date fixed for the completion of such inter- 
mittent active duty was 1 September 1946, but was subsequently extended to 16 
September 1946 by Bureau of Naval Personnel despatch orders of 30 August 
1946. This officer was found physically qualified on 21 May 1946, for perform- 
ance of active duty and, according to information on Endorsement 1 dated 16 
September 1946, he performed intermittent active duty, primarily on Saturdays 
and Sundays, totaling 40 days during the period 21 May to 16 September 1946. 
Upon completion of such intermittent active duty Commander Pavian requested 
payment of active duty pay and allowances for the days employed on inter- 
mitient active duty and filed SandA Form 581 claiming increased rental and 
subsistence for dependents for the days enumerated in Endorsement 2 of the 
enclosure. During the period 21 May to 7 August 1946 Commander Pavian was 
entitled to pay and allowances prescribed for a Commander with over 6 years 
service, and from 8 August to 16 September 1946, he was entitled to pay and 
allowances of a Commander with over 9 years service. 


Orders were issued to Commander Pavian under date of May 1, 
1946, in part, as follows: 


8. If found physically qualified, you will report to the Commanding Officer 
Naval Torpedo Station, for intermittent active duty for approximately one or 
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two days per week in connection with wind tunnel and torpedo motion and con- 
trol research as directed by the Commanding Officer, Naval Torpedo Station, 
Newport, R. I. 


From an endorsement on such orders it appears that Commander 
Pavian performed active duty during the period May 21 to September 
16, 1946, as follows: 


Total days 
May 21, 22, 23, 24, 31 
June 1, 2, 8, 9, 15, 22, 23, 29, 30 
July 13, 14, 20, 21, 27, 28 
August 2, 3, 4, 10, 11, 16, 17, 24, 25, 30, 31 
Sept. 4, 5, 6, 7, 8, 13, 14, 15, 16 


ES LES OR AAA EN ‘ 


Section 6 of the act of June 30, 1906, 34 Stat. 763, as amended by 
section 604c of the act of June 30, 1945, 59 Stat. 303, 5 U. S. C., Supp. 
V, 84, provides as follows: 


Where the compensation of any person in the service of the United States 
(except persons whose compensation is computed in accordance with section 
944 of this title) is annual or monthly the following rules for division of time 
and computation of pay for services rendered are established: Annual com- 
pensation shall be divided into twelve equal installments, one of which shall be 
the pay for each calendar month; and in making payments for a fractional part 
of a month one-thirtieth of one of such installments, or of a monthly compensa- 
tion, shall be the daily rate of pay. For the purpose of computing such com- 
pensation and for computing time for services rendered during a fractional part 
of a month in connection with annual or monthly compensation each and every 
month shall be held to consist of thirty days, without regard to the actual number 
of days in any calendar month, thus excluding the 31st of any calendar month 
from the computation and treating February as if it actually had thirty days. 
Any such person entering the service of the United States during a thirty-one day 
month and serving until the end thereof shall be entitled to pay for that month 
from the date of entry to the 30th day of said month, both days inclusive; and 
any person entering said service during the month of February and serving 
until the end thereof shall be entitled to one month’s pay, less as many thirtieths 
thereof as there were days elapsed prior to date of entry: Provided, That for 
one day’s unauthorized absence on the 3ist day of any calendar month one 
day’s pay shall be forfeited. 


The provision in section 7 of the Naval Reserve Act of June 25, 
1938, 52 Stat. 1176, quoted in the letter of the Chief of the Bureau of 
Supplies and Accounts, authorizing payment for the 31st day of a 
month to officers and enlisted men of the Naval Reserve when on active 
duty “for a period of less than 30 days,” is a reenactment of a similar 
provision contained in section 11 of the Naval Reserve Act of Febru- 
ary 28, 1925, 43 Stat. 1083. Also, see the similar provision in the act 
of September 14, 1922, 42 Stat. 841, as amended by the act of May 11, 
1926, 44 Stat. 531, which authorizes payment for the 31st day of a 
month to officers and enlisted men of the National Guard and reserves 
of the Army when on active duty or when entitled to Federal pay “for 
a continuous period of less than one month.” The obvious purpose of 
such provisions in the Naval Reserve Act and the Army act of Sep- 
tember 14, 1922, as amended, was to exempt such personnel from the 
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restriction against the payment of compensation for the 31st day of 
a month prescribed in the act of June 30, 1906, swpra, when on active 
duty for a period not in excess of that prescribed in the said acts. 

In the application of such provisions it has been considered that an 
officer or enlisted man who performs active duty or training duty for 
combined periods in excess of that prescribed in the said acts is not 
entitled to payment for the 31st day of a month under circumstances 
where there was no break in the continuity of such duty, even though 
the duty was not all of the same character and may have been directed 
under separate orders. See 5 Comp. Gen. 309; id. 581; A-17624, 
October 9, 1928; B-16723, June 3, 1941. 

In the present case, however, the officer was directed by orders dated 
May 1, 1946, to perform “intermittent” active duty for 1 or 2 days per 
week as directed by the Commanding Officer, Naval Torpedo Station, 
Newport, Rhode Island, and although the officer actually performed 
40 days’ active duty during a 414-month period, he did not perform in 
excess of 11 days’ active duty during any one month, Thus, it would 
appear that the orders of May 1, 1946, contemplated that further 
orders—either written or oral—would be issued from time to time 
directing the officer to report for active duty on specified days each 
week or intermittently and, in effect, releasing him from active duty 
upon completion of each such assignment; payment of active duty pay 
and allowances to be made for each day he actually performed active 
duty. In that respect Commander Pavian’s employment on such 
“intermittent” active duty was substantially similar to that of civilian 
employees compensated on a “when actually employed” basis. Ci- 
vilian employees compensated on such basis are entitled to compensa- 
tion for work on Sundays, holidays and the 31st day of a month. See 
23 Comp. Gen. 13, 15. Accordingly, under the circumstances here in- 
volved, question numbers (1) and (2) are answered in the affirmative. 

The acts of May 29, 1945, 59 Stat. 201, 207, and July 8, 1946, 60 
Stat. 481, 486, making appropriations for the Naval Service for the 
fiscal year ending June 30, 1946, and June 30, 1947, respectively, under 
the heading “Pay and Subsistence of Naval Personnel” provide as 
follows: 


For pay and allowances and subsistence prescribed by law for naval personnel, 
including reserves on active duty * * 


The appropriations, supra, are available for the pay and allowances 
of reserve officers on active duty, and the fact that Commander Pavian, 
a reserve officer, served on “intermittent” active duty is immaterial 
insofar as concerns the question of the appropriation properly charge- 
able with the pay and allowances to which he otherwise is entitled. 
Therefore, question (3) likewise is answered in the affirmative, it be- 
ing assumed that during the period in question the officer was not a 
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civilian employee of the Government and that no question on that 
score is involved. See 20 Comp. Gen. 282, and decision of March 13, 
1947, B-63737, 26 Comp. Gen. 674. 


(B-64919) 


CIVILIAN RETIREMENT DEDUCTIONS—DESIGNATION OF U. S. GOV- 
ERNMENT AS BENEFICIARY 












































A deceased employee who had unqualifiedly designated the United States Gov- 
7 ernment as the beneficiary of the amount to his credit in the retirement fund, 

as permitted by the Civil Service Retirement Act, as amended (5 U. S. Code 
724 (f)), and regulation thereunder, is to be regarded as having intended 
to make a donation “for the benefit of civil-service employees generally” 
within the meaning of section 10 of said act; and the award of the Gov- 
ernment’s claim in such amount should be approved under the trust fund 
appropriation account, “Civil Service Retirement and Disability Fund,” 
with direction that check be drawn in favor of the Treasurer of the United 
States for deposit to the receipt account, “Donations, Civil Service Retire- 
ment and Disability Fund.” 


Comptroller General Warren to the President, United States Civil Service Com- 
mission, May 15, 1947: 


Reference is made to your letter of March 25, 1947, as follows: 


It has come to the attention of this Commission that in instances involving 
deaths of two employees coming under the purview of the Civil Service Retire- 
ment Act the United States Government is specifically designated as beneficiary 
of the amounts remaining to the credit of these individuals in the Civil Service 
Retirement and Disability Fund. 


An opinion is, therefore, requested whether these balances should remain in 
the retirement trust fund under the provisions of Section 10 of the Civil Service 
Retirement Act. If not, it is requested that this Commission be informed as to 
the proper disposition of these funds and furnished with the necessary account- 
ing instructions, 

Section 10 of the Civil Service Retirement Act of 1930, 46 Stat. 475, 
referred to in your letter, provides, in pertinent part, as follows: 

The Secretary of the Treasury is hereby authorized and empowered in carry- 
ing out the provisions of this Act to supplement the individual contributions of 
employees with moneys received in the form of donations, gifts, legacies, or 
bequests, or otherwise, and to receive, deposit, and invest for the purposes of 
this Act all moneys which may be contributed by private individuals or corpora- 
tions or organizations for the benefit of civil-service employees generally. 

Also, the Civil Service Retirement Act, as amended, authorizes an 
employee to designate a beneficiary in accordance with regulations of 
the Civil Service Commission to receive any amount standing to his 
credit in the retirement fund at time of death (5 U.S. C. 724 (f)). By 
regulation, the Commission has provided that an employee may 
designate any person, firm, corporation, or legal entity as beneficiary 
of the amount to his credit in the retirement fund. The specific and 
unqualified designation (by an employee) of the United States Gov- 
ernment as the beneficiary of such amount appears proper under the 
Commission’s regulations, and I am not aware of any other regulation 
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or statute which would preclude such a designation of beneficiary. 

Since the Congress has specifically authorized the acceptance of 
donations and bequests for the benefit of Civil Service employees 
generally it appears reasonable to conclude that where an employee 
unqualifiedly designates the United States Government as the bene- 
ficiary of his retirement fund account, he intends to make a donation 
of the amount in that account “for the benefit of civil-service em- 
ployees generally” within the meaning of those words as used in 
section 10 of the statute, supra. Since, upon death, such a designation 
matures into a definite obligation under the trust fund appropriation 
account, “Civil Service Retirement and Disability Fund,” sound ac- 
counting would require that the award of the Government’s claim be 
approved under said trust appropriation with direction that, in pay- 
ment of the award, check be drawn in favor of the Treasurer of the 
United States for deposit to the receipt account, 8135.1 “Donations, 
Civil Service Retirement and Disability Fund.” Compare A-49382 
dated June 26, 1933. 

Your submission is answered accordingly. 


(B-65163) 


TELEGRAMS—EVIDENCE REQUIREMENTS FOR PAYMENT—ABSENCE 
OF ORIGINAL COPIES OF OUTGOING MESSAGES 


Credit may not be allowed in a postmaster’s account for payments for sent paid 
telegraph messages where the vouchers covering the payments are not sup- 
ported by the original copies of the transmitted messages, as required by the 
established rule of the accounting officers, the Postal Service regulations, and 
the tariff books of the telegraph company. 


Comptroller General Warren to the Postmaster General, May 15, 1947: 


I have a letter of April 3, 1947, from the Acting Postmaster Gen- 
eral, reference 15, as follows: 


Under date of July 9, 1946, the postmaster at Danville, Virginia, was directed 
to send telegrams reading as follows to four neighboring post offices located at 
Stuart, South Hill, Keysville, and Kenbridge: 

“T have a telegram from J. S. Vick PO Inspector in Charge requesting me to 
relay the following information to you: ‘Effective July 9 US Money Orders 
drawn on Canada shall be sold at par, that is, one US Dollar equals one Canadian 
Dollar.’ You are also instructed to notify all postmasters in your county con- 
cerning same, either by phone or letter.” 

The postmaster paid the Western Union $1.57 for the telegram to Stuart, 
and $1.45 for the telegrams to the other three offices, total $5.92. The postmaster 
requested an allowance for these telegrams which was allowed by this office on 
Journal No. 727, October 18, 1946. He then took credit for this expenditure in 
his quarterly account and submitted with the account a certified bill from the 
Western Union as evidence of the payment for these telegrams. The expenditure 
item was disallowed by the Postal Accounts Division of your office because the 
postmaster failed to submit the original transmission copies of the telegrams. 
The postmaster has been unable to obtain the original transmission copies of the 
telegrams from the telegraph office. 

On March 13, 1947, the First Assistant Postmaster General wrote to the Chief 
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of the Postal Accounts Division of your office advising him that the original 
telegrams could not be located and requested his advice as to what steps could be 
taken by the postmaster to obtain credit for these telegrams, even to the extent 
of providing a new set of telegrams to be properly stamped by the telegraph office. 
A copy of that letter is attached. In his reply dated March 20, 1947, copy of 
which letter is herewith, the Acting Chief of the Postal Accounts Division states 
that credit may not be allowed the postmaster in the absence of either the original 
transmission copies or the original messages. He calls attention to your decision 
dated January 11, 1944 (B-39188). Informal inquiry of your office elicited the 
information that this decision is unpublished and that no copies are available for 
distribution. While I am not aware of the contents of this decision it seems 
incredible that a postmaster can not receive credit for a legitimately authorized 
expenditure merely because the original copies of the telegrams were lost. 

I shall appreciate your reviewing this matter and advising me as to whether 
you concur in the conclusion reached by the Postal Accounts Division of your 
office in this matter, which is to the effect that it is totally impossible for this 
postmaster to receive credit for this expenditure unless he can produce the 
original transmission copies of these telegrams. 

The referred-to decision of January 11, 1944, B-39188, was addressed 
to a certifying officer of the Civil Aeronautics Administration, who 
had submitted for decision the question as to whether a voucher 
covering payment for telegraph services properly could be certified 
for payment. While the invoices attached to the voucher gave the 
dates of the respective messages, the destinations, and the charges, 
they did not show the number of words in the messages, and no copies 
or originals of the telegrams were attached from which the nature of 
the messages could be ascertained or the correctness of the charges 
audited. Since the voucher was not supported by the original tele- 
grams or by transmission copies of the messages alleged to have been 
transmitted, payment thereon was not authorized. That decision did 
not establish any new rule. On the contrary, it was based upon numer- 
ous decisions of the accounting officers of the Government. In decision 
of the Comptroller of the Treasury dated November 18, 1897, 4 Comp. 
Dec. 233, it was held that original telegrams must be transmitted to 
the accounting officers in support of bills for the payment of telegraph 
charges. By decision of July 19, 1915, 22 Comp. Dec. 26, the rule 
announced in 4 Comp. Dec. 233 was affirmed with the statement that 
the “rule is a salutary one and forms the basis of a safe, satisfactory, 
and intelligent audit and settlement of this class of accounts and 
claims.” In decision of May 10, 1935, A-61087, published in 14 Comp. 
Gen. 825, at page 826, it was stated : 

It is a well established accounting principle and a long followed practice of 
accounting officers to require, in support of claims for telegraph services, the 
originals of outgoing messages. The regulations of the various departments and 
bureaus of the Government quite generally state this requirement, and the 
decisions of this office have been quite uniform in this requirement, unless an 


unusual public matter required the sending of a confidential telegram, which is 
not the instant case and need not be commented on here. * * 


Also, see 16 Comp. Gen. 217 ; 21 id. 94; 22 id. 387. 


Section 440, paragraph 5, of the Postal Laws and Regulations 1940, 
provides as follows: 
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Copies of all prepaid messages with a statement covering the cost of such 
messages shall be forwarded to the First Assistant, Division of Post Office 
Service, at the close of each quarter with a request for an allowance to cover such 
expenditures. Telegraph companies must be required to return to the postmaster 
the originals of all prepaid messages with properly certified bills. * 

The Western Unicii Telegraph Company has recognized the well 
established accounting principle that originals of outgoing messages 
are required by the accounting officers of the Government and has 
incorporated the requirement in its tariff books over the years. The 
latest tariff book—Tariff Book No. 75, 1946—at page 421, paragraph 
34, under the heading “Local Charge Accounts for Government Mes- 
sages” contains the following instructions: 

Originals of sent paid messages, copies of received collect messages, and errand 
service tickets or other billed items, shall be forwarded to the patron with the 
certified monthly bill. In the case of Government messages filed over tielines or 
at wire-operated branch offices or agencies, wire relay copies of messages shall 
be considered originals, * * * 

In reply to the exception taken in his accounts to the payment here 
involved, the postmaster stated that it was impossible to submit the 
original transmission copies because they were either misplaced or 
destroyed by the Western Union Telegraph Company office at Danville, 
Virginia. But under its own regulations, the claim of the local office 
of the telegraph company on the local Government agency for outgoing 
official messages should have been supported by the original copies of 
said messages. Moreover, under section 440 of the Postal Laws and 
Regulations 1940, supra, the postmaster should have required the 
furnishing of the originals before paying the invoice of the telegraph 
company. Hence, it is clear that the action of the postmaster in 
making payment of the telegraph company’s invoice unsupported by 
the original copies of the transmitted messages was improper. 

In view of the well established accounting principle and the fact 
that the Western Union Telegraph Company has recognized and incor- 
porated it in its Tariff Book No. 75, 1946, there was no reasonable justi- 
fication or excuse for the failure of the officials of the telegraph com- 
pany to submit the original messages with its invoice or for the action 
of the postmaster in making payment on vouchers not supported by the 
original messages. 14 Comp. Gen. 825. Accordingly, upon the pres- 
ent record, credit may not be allowed the postmaster for the payment 
in question. 


(B-66029) 


CONTRACTS—STENOGRAPHIC REPORTING SERVICES—NONCONSIDER- 
ATION OF BONUS OFFERS; ETC. 


Invitations to bid on the furnishing of stenographic reporting services for the 
Federal Communications Commission at no cost to the Government may, with 
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a view to securing lower prices to the general public for copies of transcripts 
of proceedings before the Commission, require bidders to state the maximum 
prices at which copies of transcripts would be sold to the public and provide 
that bids offering bonus payments to the Government will not be considered or 
accepted ; and bids properly may be evaluated on the basis, among others, of 
proposed charges to the public. 18 Comp. Gen. 967, distinguished. 


Comptroller General Warren to the Chairman, Federal Communications Com- 
mission, May 15, 1947: 


There has been considered your letter of May 1, 1947, as follows: 


We have revised the bid invitations, specifications, and contracts used in the 
letting of annual contracts for stenographic reporting service upon the basis of 
our past administrative experience in letting such contracts, and we are en- 
closing copies of these revised documents in order that prior to their use we 
may receive the benefit of such comment as you may deem appropriate. Under 
the enclosed bid specifications our contract for stenographic reporting during 
the fiscal year 1948 both in Washington and elsewhere would be awarded to 
one reporter who would perform the services described in the bid specifications 
at no cost to the Commission. Moreover, the bidder would be required to state 
the maximum prices at which copies of transcripts would be sold to the public, 
and in the award of the contract we would not consider or accept offers of 
bonus payments to the Government for award of the contract. 

The provisions set out in the attached documents represent the conditions 
which in our considered judgment will result in a contract most advantageous 
to the Government. I believe that you will be particularly interested in our 
eonclusion that offers of bonus payments to the Government for award of the 
contract will not be considered, should be included in the proposed bid specifica- 
tions. In substance, this is the situation with which we are faced. The cost 
of transcripts of hearings held by this agency is quite high for private parties 
and as a result of this many parties and other interested persons do not purchase 
such transcripts even though they are needed in the preparation of motions, pro- 
posed findings, and other steps taken in cases before us. Instead, they rely 
upon study and examination of the copy of each of the transcripts in the public 
records of the Commission, and because of the great number of hearings and 
other proceedings now being held by us, the demands upon us in this regard 
have increased to so great an extent that we are now faced with a most serious 
problem. For example, a check for a recent week indicated that approximately 
500 persons visited the room in which these records are kept for the review 
and study of transcripts and related documents in which they were interested. 
This servicing of requests, and the necessary duties incidental thereto, such as 
the keeping of appropriate records, has required the full time of three Com- 
mission employees, in addition to the part-time assistance of other members 
of our staff. It imposes a burden upon us which because of the exceptionally 
heavy work load that we now have and our relatively limited staff, funds, and 
available space, we are not in a position to bear. 

In our view and upon the basis of information received by us in the course of 
considering this problem, one of the steps necessary for meeting the situation 
described above is the letting of our contract for stenographic reporting services 
upon conditions that will best assure the availability of copies of the transcripts 
of hearings at a price to the public lower than that previously in effect. It is our 
belief that in this way we can encourage substantially the more general pur- 
chase of transcripts by applicants and other parties having an interest in 
Commission proceedings. It may be noted that many of the applicants before 
us are persons of limited means, including a number of ex-servicemen, who are 
endeavoring to get a start in the field of radio broadcasting. It is our expecta- 
tion that the refusal to consider bonus offers and the requirement that maximum 
prices to the public be stated in the bids, will go far towards making transcripts 
available to the interested parties at a substantially lower price, with a re- 
sultant lessening of the burdensome and increasing demands upon the Com- 
mission for use of Commission records and facilities described above. Further- 
more, through the plan described above, this will be accomplished under con- 
ditions which will nevertheless assure the Commission of stenographic reporting 
service at no cost to the Government. It is our considered judgment upon a 
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review of the various factors involved that for the reasons indicated above the 
attached bid specifications are clearly to the advantage of the Government. 

The matter of the consideration of bonus payments offered by 
stenographic reporting companies to secure award of contracts has 
been the subject of several decisions of this office. It consistently has 
been held that where, in connection with a bid for furnishing such 
services, a bidder offers a bonus payment as additional consideration 
for the award to it of the contract, such bonus payments necessarily 
must be considered in making the award of the contract. 18 Comp. 
Gen. 967; B-51504 of August 17, 1945. However, in each of the cited 
cases, there was recognized the right of the administrative office to 
specify in the invitation to bid, issued in connection with the matter, 
maximum prices at which copies of the transcript might be sold by 
the reporter to the general public, in order to insure that the public 
would not be charged exorbitant prices. Furthermore, an examina- 
tion of the matters considered in said decisions discloses that in each 
instance there was involved a question of the award of a contract on 
the basis of invitations to bid which previously had been issued by 
the agency involved and which contained nothing to indicate that bids 
offering bonus payments to the Government for the award of the con- 
tract would not be acceptable to the Government. Obviously, when 
consideration was had for the requirements of section 3709, Revised 
Statutes, with respect to competitive bidding for Government con- 
tracts, there appeared no alternative to the conclusion that the offer 
of bonus payments had to be considered in connection with the award 
of the contracts. 

The Communications Act of 1934, 48 Stat. 1064, as amended, 47 
U. S. C. 151, creating the Federal Communications Commission, sets 
forth the purposes of the act as follows: 

* * * regulating interstate and foreign commerce in communication by wire 
and radio so as to make available, so far as possible, to all people of the United 
States a rapid, efficient, Nation-wide, and world-wide wire and radio communica- 
tion service with adequate facilities at reasonable charges * * *. 

It has been held that the Federal Communications Commission is an 
administrative agency, set up to protect the public interest in communi- 
cations and to determine the rights of the people of the United States 
to have the best possible radio service. Scripps-Howard Radio v. 
Federal Communications Commission, 316 U. S. 4, 86 L. Ed. 1229; 
Black River Valley Broadcasts v. McNinch, 101 F. 2d 235; certiorari 
denied 307 U. S. 623; 83 L. Ed. 1501. The Communications Act of 
1934, supra requires that hearings be held by the Commission for the 
purpose, among others, of licensing communications services; of estab- 
lishing rates to be charged for such services; of increasing or decreas- 
ing rates to be charged; of prescribing rules and regulations for the 
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operation of such services; of considering the suspension of licenses 
for cause; and of issuing permits for the construction of radio sta- 
tions, based upon public convenience. 

Thus, not only are the matters involved in such hearings of interest 
to the general public but, in fact, it is evident that a wider distribution 
to the general public of copies of transcripts of hearings would be de- 
sirable in seeking to attain, to the highest degree possible, the fulfill- 
ment of the stated purposes of the act. 

Under such circumstances and in view of the administrative determi- 
nation that the sale to the general public of copies of transcripts at 
lower prices, based upon the refusal on the part of the Commission 
to entertain or consider bids submitted which contain offers of bonus 
payments to the Government, would best serve the purposes for which 
the Federal Communications Commission was created, this office will 
not be required to object to the issuance of invitations to bid for steno- 
graphic reporting services on the basis proposed. 

With respect to the form of invitation to bid proposed to be issued, 
a copy of which was transmitted with your letter, it is suggested that 
the provision precluding the consideration of bids offering bonus 
payments to the Government, as contained in paragraph 7 of informa- 
tion for bidders, be emphasized, either by capitalization or underlin- 
ing; that the last part of paragraph 8 thereof be revised to provide 
specifically that bids will be evaluated on the basis of the proposed 
charges to the public, together with other pertinent factors; and that 
paragraph k of the specifications, authorizing the Commission to 
terminate the contract under certain stipulated circumstances, be re- 
vised to include authority for the termination of the contract and/or 
the collection of damages in the event of the failure or refusal on 
the part of the contractor to provide copies of the transcripts to all 
persons applying therefor at the stipulated prices, or of the sale by 
the contractor of copies of such transcripts at prices in excess of those 
stipulated. 

Subject to the foregoing qualifications, the form of invitation to 
bid proposed to be issued would not appear to be objectionable. 


(B-60059) 


MEDICAL TREATMENT—PRIVATE—NAVAL RESERVE OFFICER AT HOME 
UNDER ORDERS AWAITING RETIREMENT 


A disabled Naval Reserve officer who was discharged from a naval hospital and 
ordered to proceed home in an active-duty status to await completion of 
retirement proceedings under an emergency procedure designed to make 
hospital beds available for other patients is to be regarded as continuing 
“on duty” within the contemplation of section 1586, Revised Statutes, so as 
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to be allowed reimbursement of expenses incurred while at home for emer- 
gency civilian medical attention and hospitalization, in the absence of naval 
hospital, ete., facilities. 

Civilian medical and hospital expenses incurred by a Naval Reserve officer while 
in an “on duty” status at his home for which reimbursement is authorized 
under section 1586, Revised Statutes, may be paid in the event of his death 
to his widow, provided satisfactory evidence is submitted that such expenses 
were actually paid by her. 


Comptroller General Warren to the Secretary of the Navy, May 19, 1947: 


Reference is made to your letter of August 15, 1946, file JAG :WG: ds 
00-Walsh, Edward N. A17-33, as follows: 


There is forwarded herewith a letter from the Chief of the Bureau of Medi- 
cine and Surgery, dated April 25, 1946, with enclosures therein listed, relative to 
the claim of the widow of the late Lieutenant (jg) Edward Neil Walsh, U. 8. 
Naval Reserve, for payment of $530.07 as reimbursement of expenses incurred 
in connection with civilian medical treatment in his case. 

Your decision is requested on the specific question presented in paragraph 
4 of the enclosed letter from the Chief of the Bureau of Medicine and Surgery. 
In the event your answer to this question is in the affirmative, your further de- 
cision is requested as to whether the applicable appropriation under the control 
of the Navy Department may be considered legally available for payment of 
the claim of the widow of the late Lieutenant (jg) Walsh. 


The letter from the Chief of the Bureau of Medicine and Surgery, 
to which you refer, is as follows: 


1. This Bureau is in receipt of a claim in the amount of $530.07 from the 
widow of subject-named officer for reimbursement of expenses incurred for his 
civilian medical treatment under the following circumstances. 

2. Under date of 1 Sept. 1945 Lieutenant Walsh was issued orders (encl 2) 
to report to the Naval Retiring Board, Washington, D. C., for examination for 
retirement in accordance with the recommendation of a Board of Medical Survey. 
The orders further provided that Lieutenant Walsh proceed to his home and 
await orders pending action on the retirement proceedings in his case. 

3. In obedience to his orders Lieutenant Walsh proceeded to his home at 
Aurora, Illinois. On 17 Jan. 1945 [1946] a message was received in the Depart- 
ment from the wife of Lieutenant Walsh stating that he had been admitted to 
St. Joseph Merey Hospital, Aurora, Illinois, on 30 Dec. 1945 and was in a critical 
condition, the diagnosis being “tubercular bronchial pneumonia”. Mrs. Walsh 
was informed that her husband was eligible for treatment in a naval hospital, 
but that, in the absence of definite information as to the liability of the Navy 
Department for expenses incurred for civilian medical treatment while at home, 
a decision would have to be obtained thereon from the proper officers of the 
Government. Lieutenant Walsh died on 23 Jan 1945 [1946] while still on 
“awaiting orders”, and Mrs. Walsh subsequently submitted her claim for re- 
imbursement of expenses incurred as above stated. r 

4. It is accordingly requested that this case be presented to the Comptroller 
General of the United States with request for a decision as to whether or not 
an officer of the Navy ordered to his home to await orders pending action of the 
Retiring Board in his case, for the interim between his appearance before the 
Retiring Board and the receipt of further orders, is in a duty status within the 
purview of Section 1586, Revised Statutes, and entitled to necessary emergency 
medical and hospital treatment when naval hospital facilities and the services 
of a naval medical officer are not available. 


Section 1586, Revised Statutes, provides: 


Expenses incurred by any officer of the Navy for medicines and medical at- 
tendance shall not be allowed unless they were actually incurred when he was 
on duty, and the medicines could not have been obtained from naval supplies, or 
the attendance of a naval medical officer could not have been had. 


754496—48—_58 
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The orders, a copy of which was enclosed with your letter, directing 
Lt. (j. g.) Edward N. Walsh, U.S. N. R., to report to the President, 
Naval Retiring Board, Washington, D. C., for examination for re- 
tirement, were addressed to him at the Naval Hospital, National Naval 
Medical Center, Bethesda, Md., and provide in part as follows: 


1. When directed by the Medical Officer in Command, you will report to the Civil 
Readjustment Officer, Naval Hospital, National Naval Medical Center, Bethesda, 
Md. for an interview. 

2. In accordance with the recommendation of a board of medical survey be- 
fore you recently appeared, you will report at 0900 on 19 September 1945, to the 
President, Naval Retiring Board, Navy Department, Corcoran Annex, 401 23rd 
Street NW., Washington, D. C., for examination for retirement. 

3. Upon the completion of this examination, you will await orders pending 
action on the retirement proceedings in your case. You will proceed to your 
home and complete all travel within one year from date of discharge from at- 
tendance before the naval retiring board. 

7 ~ ” ° * ~ s 

7. During the period between the date of discharge from attendance before the 
naval retiring board and date relieved of all active duty, you may, at your option, 
wear civilian clothes; and, while wearing civilian clothes, you are authorized 
to engage in any occupation not contrary to law. 


In Morrow v. United States, 65 C. Cls. 35, involving the application 
of the provisions of section 1586, Revised Statutes, the Court of Claims 
said: 

* * * In order to be entitled to reimbursement in this case it must be shown 
that plaintiff was in a duty status. On and after April 27, 1925, when plaintiff 
left the Norfolk Naval Hospital he was on leave of absence, and was actually 
absent from his station or post of duty. The mere cancellation of the leave of 
absence on April 30, 1925, could not reasonably be construed as restoring the 
duty status. The language of the statute is plain and free from ambiguity. 
Its purpose and intention are equally clear. The Government maintains well- 
equipped hospitals at posts and stations, with medical supplies, and a corps of 
efficient and capable medical officers. An officer, or other member of the service, 
in the Army or Navy, when on duty at such posts or stations, is entitled to 
medicines and to medical treatment free of charge. If on detached duty at a 
place where such medicines and treatment were not available he might be re- 
imbursed for necessary expenditures for such service. In no circumstances is 
he entitled under the law to reimbursement unless such expenses were incurred 
when he was on duty. * * * 


See also, 5 Comp. Gen. 862, and 7 Comp. Gen. 314. Cf. 19 Comp. Gen. 
308. 

The question in the present case is whether Lieutenant Walsh is 
to be regarded as having been “on duty” within the contemplation of 
section 1586, Revised Statutes, while he was at home awaiting orders, 
after having proceeded there pursuant to his orders of September 1, 
1945. In decision of March 26, 1947, B-64009, 26 Comp. Gen. 695, to 
the Administrator of Veterans’ Affairs, there was considered the status 
of two Naval Reserve officers under orders containing essentially the 
same provisions as in the present case. It was said in that decision: 

While the orders in such cases, as shown by the orders here involved, may 
allow an officer essentially as much freedom while awaiting further orders as 


he would have if he were on leave or “terminal leave,” nevertheless his status 
remains that of being on duty, awaiting orders, and not that of being on leave. 
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The orders in the present cases do not grant leave nor was the issuance of such 
orders dependent on the officer’s being entitled to leave. Cf. 23 Comp. Gen. 193. 
The words “terminal leave” as used in Public Law 226, November 21, 1945, 
supra, denote that period of leave which may be granted just prior to release 
from active duty, where an officer has not previously been granted all the leave 
authorized by statute for his period of active duty, the effect being to continue 
an officer in an active duty pay status for such period beyond the time he other- 
wise would have been released from such status. There would appear to be no 
basis, however, to construe the specific words of the statute “while on terminal 
leave” as including other periods when an officer might be retained on active 
duty, without regard to any right to leave, and without being granted any leave. 
It is to be assumed that the Congress used the words “terminal leave” in their 
commonly accepted sense and did not intend to include periods not covered by 
leave authorized by law, although such periods might otherwise have many of 
the practical attributes of leave. See 25 Comp. Gen. 866. 


The orders in the present case, like the orders in that case, appear to 
have been issued on the basis of the conclusion reached in decision of 
May 21, 1943, B-33933, upon the submission of the following matter 
by the Secretary of the Navy: 


This Department is concerned in connection with the immediate disposition to 
be made in the cases of Naval Reserve officers who have been found to be no 
longer physically fit for active duty and who are to be examined by the Naval 
Retiring Boards to determine ultimate disposition. 

In many of these instances, further treatment is not indicated and it is, 
therefore, advisable that they be discharged from the hospitals in order that 
beds may be available for others who may require hospitalization. 

In those instances where the officer concerned will undoubtedly be retired 
by reason of disease or wounds incurred in the line of duty, the Department feels 
that placement in a waiting orders status pending action on the report of a Naval 
Retiring Board is the proper solution. It is this procedure that the Department 
wishes to establish, provided the officer will be entitled to active duty pay and 
allowances while in such status. 


It was said in that decision: 


* * * Officers of the Regular Navy entitled to retirement for disease or 
wounds incurred in line of duty remain in an active duty pay status pending 
retirement and I do not believe it would contravene the spirit of the statutes 
to continue a Reserve officer in a similar status temporarily for a reasonable time 
following his release from the hospital, pending action in due course on the 
report of a Naval Retiring Board, in cases where there is no reason to doubt that 
the officer is entitled to retirement, and where it is administratively determined 
that such action is appropriate. Compare decision of June 15, 1922, 1 Comp. 
Gen. 736. That officers in a “waiting orders” status are entitled to their pay 
and allowances otherwise authorized see, United States v. Williamson, 23 
aon = jBotes States v. Phisterer, 94 U. S. 219; and United States v. Lippitt, 


As was indicated in the decision of March 26, 1947, while the status 
of officers under such orders remains that of being on duty, awaiting 
orders, the waiting period has many of the practical attributes of 
leave. It would be difficult ordinarily to conclude that an officer 
ordered to his home but allowed a year to travel there and permitted 
in the meantime to wear civilian clothes and to engage in other occu- 
pations is “on duty” within the meaning of section 1586, Revised 
Statutes. However, despite such provisions in his orders, the present 
case involves the situation of a disabled Reserve officer who was dis- 
charged from a naval hospital and directed to proceed home in an 
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active-duty status to await completion of retirement proceedings, under 
an emergency procedure designed to make hospital beds available for 
other patients. In the Morrow case, supra, the officer obtained a leave 
of absence and “voluntarily removed himself from a naval hospital 
where every reasonable facility for his treatment obtained.” In the 
present case, the disabled officer was discharged from the hospital and 
ordered to his home away from established naval medical facilities 
for his care and had little or no choice in the matter. Under such 
circumstances, while the matter is not free from doubt, I think the 
doubt properly may be resolved on the side of regarding such an officer 
as continuing “on duty” within the contemplation of the statute for 
the purpose of allowing reimbursement of expenses, otherwise proper, 
incurred for emergency civilian medical attention and hospitalization, 
in the absence of naval facilities, particularly in view of the changed 
legislative policy of the Congress with respect to such matters during 
the war period. See 23 Comp. Gen. 980. Accordingly, within the 
limitations indicated herein, the specific question in paragraph 4 of the 
letter from the Chief of the Bureau of Medicine and Surgery is 
answered in the affirmative. 

With respect to your question as to whether civilian medical and 
hospital expenses incurred by such an officer, which are otherwise 
reimbursable by the Government, may be paid in the event of his death 
to his widow, you are advised that no objection is seen to payment in 
that manner, provided satisfactory evidence is submitted that such 
expenses were actually paid by her. 


(B-66002) 


PER ANNUM EMPLOYEES—STATE JURY SERVICE ON NONWORKDAYS— 
CREDITING OF JURY FEES TO COMPENSATION 


Section 3 of the act of June 29, 1940, requiring the crediting of fees received by a 
Federal employee for jury service in a State court against the amount of 
compensation payable by the United States “for such period as such employee 
may be absent on account of jury service,” has no application to jury fees 
received subsequent to July 1, 1945—the effective date of the Federal Bm- 
ployees Pay Act of 1945—by a per annum employee who performed jury 
service on nonworkdays not included within his administrative workweek 
for which he was not compensated by the United States. 


Comptroller General Warren to H. H. Barnes, Department of Agriculture, 
May 19, 1947: 


Reference is made to your letter of April 23, 1947, as follows: 


There has been presented to me for certification and payment, the attached 
Bureau Voucher No. 17029 in the amount of $6.00 in favor of Floyd D. Matthews, 
a permanent Soil Conservation Service employee at Albuquerque, New Mexico. 

The voucher covers refund of $6.00 for two days jury service at $3.00 per day, 
such jury service performed on Saturday, April 5, 1947, and Saturday, April 12, 
1947, nonwork days within the employee’s administrative workweek. 

The employee has endorsed and relinquished State of New Mexico, Bernalillo 
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County, Warrant No. 4105 in the amount of $51.00, for juror service in March 
1947, term of District Court. The warrant was deposited in the accounts of 
Paul D. Banning, C. D. O., Albuquerque, New Mexico, as follows: 

$45.00 to account 124712—Reimbursement for Jury Service, on Schedule of 
Collection No. 451, dated April 17, 1947, C. D. No. 19-664, dated April 17, 1947. 

$6.00 to account 125875.100—Special Deposits, Suspense, (Dept. of Agr. 
S. C. S.), on Schedule of Collection No. 452, dated April 16, 1947, C. D. No. 19-179, 
dated April 16, 1947. 

I am unaware of any ruling by your office, subsequent to the adoption of the 
five day workweek, which specifically covers this question; therefore, your 
decision is respectively requested as to whether I may properly certify the 
attached voucher for payment. 


Sections 1 and 3 of the act of June 29, 1940, 54 Stat. 689, provide as 
follows: 


That the compensation of any employee of the United States or of the District 
of Columbia who may be called upon for jury service in any State court or court 
of the United States shall not be diminished during the term of such jury service 
by reason of such absence, except as provided in section 3, nor shall such period 
of service be deducted from the time allowed for any leave of absence authorized 
by law. 

o * * x * 7 * 

Sec. 3. There shall be credited against the amount of compensation payable 
by the United States to any employee specified in section 1 for such period as such 
employee may be absent on account of jury service in the court of any State any 
amounts which such employee may receive from such State on account of such 
jury service. 


In decision of December 13, 1944, 24 Comp. Gen. 450, it was held: 


As the involved [per diem] employee served on a jury in a State court, there is 
for application, in answering the question presented, only section 3 of the act of 
June 29, 1940, 54 Stat. 689, quoted in the letter of November 23, 1944, supra, which 
specifically requires the crediting of jury fees received from a State court against 
the amount of compensation payable by the United States to any employee 
specified in section 1 for such period as such employee may be absent on account 
of jury service. If, as is understood from your letter, the employee here 
involved (who is not paid on an annual basis) worked his entire tour of duty for 
which he is paid compensation by the United States—the jury service in a State 
court having been performed outside of his regular tour of duty—then his court 
duty did not involve an absence from duty for any period for which the Govern- 
ment paid him compensation. Accordingly, there appears no requirement of law 
that the jury fees received by him from a State court be applied to make the 
Government whole because the Government lost none of his service by reason of 
his State jury service. 


Prior to July 1, 1945, full-time employees of the Federal Govern- 
ment were compensated for each day of the year, including nonwork 
days. However, the Federal Employees Pay Act of 1945, 59 Stat. 
295, 303, effective July 1, 1945, provides for division of annual salary 
rates into units of weeks and hours of employment with no credit 
allowed for any time not worked, or not otherwise in a leave with pay 
status. It follows that under the present law the holding in the 
decision, supra, applies with equal force to per annum employees, of 
which class the involved employee is presumed to be one, who are 
required by proper court order to render jury service in a State court. 
In that connection, see 20 Comp. Gen. 276; ef. 26 id. 151. 

Accordingly, the voucher, which is returned herewith, may be certi- 
fied for payment, if otherwise correct. 
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(B-64315) 


RENTAL AND SUBSISTENCE ALLOWANCES—DEPENDENTS—IN LOCO 
PARENTIS STATUS COMPLETION AFTER MAJORITY 


Under section 4 of the Pay Readjustment Act of 1942, as amended, including 
persons who had stood in loco parentis for a “continuous period of not less 
than 5 years” in the classes of persons on whose account increased rental and 
subsistence allowances may be paid, such status may not be regarded as 
having been established in a case where the required continuous period 
during which an officer’s dependent sister stood in loco parentis to him was 
not completed until after the officer had attained his majority. 


Assistant Comptroller General Yates to Capt. J. G. O’Rourke, U. S. Army, May 
21, 1947: 

By second indorsement of March 4, 1947, there was forwarded to 
this office by the Chief of Finance your letter of January 28, 1947, 
requesting decision whether you are authorized to make payment on a 
voucher submitted therewith in favor of Capt. Joseph P. Casey, CHC, 
O-557048, covering allowances as for an officer with dependents (sister 
in loco parentis) for the period from January 1 to 31, 1947. 

Section 4 of the Pay Readjustment Act of 1942, 56 Stat. 361, defines 
the term “dependent” as follows: 


. phe term “dependent” as used in the succeeding sections of this Act shall 
* * also include the father or mother of the person concerned provided he 
or she is in fact dependent on such person for his or her chief support * * *. 


By the act of November 24, 1945, 59 Stat. 587, effective December 1, 
1945, it was provided, in part, as follows: 

That section 4 of the Pay Readjustment Act of 1942 (56 Stat. 361), as amended, 
is amended by adding at the end thereof the following new paragraph: 

“As used in this section, the terms ‘father’, ‘mother’, ‘parent’, and ‘parents’ 
shall include a stepparent, a parent by adoption, and any person, including a 
former stepparent, who has stood in loco parentis to the person concerned at any 


time for a continuous period of not less than five years * * *.” [Italics 
supplied.] 


It appears from the officer’s affidavit executed January 23, 1947, sub- 
mitted with your letter, that he was born on July 10, 1916, and that 
the alleged “in loco parentis” relation commenced “in March 1934,” 
when the officer was approximately 17 years and 8 months of age, that 
is to say, when his age was such that but about 3 years and 4 months 
of the “continuous period of not less than 5 years” required by the act 
of November 24, 1945, swpra, could elapse before he became an adult. 
In other words, about 1 year and 8 months of said 5-year period would 
remain to be completed after he had attained his majority. 

In B-63225, dated April 14, 1947, 26 Comp. Gen. 778, in a case where 
the relationship commenced after adulthood, it was held, in effect, that 
the words “in loco parentis,” as used in the above-cited statute, were 
to be considered to have been used with the common-law limitation 
upon them rather than in the broader sense of general descriptive 
words—that is, that the status could not exist except as to a minor, 
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Hence, it was there said that the in loco parentis status may not have 
its inception after adulthood ; and in that view of the matter, there also 
would appear to be no proper basis for concluding that there may be 
a completion of the required “continuous period of not less than 5 
years” after attainment of majority. 

Accordingly, it may not be considered that the in loco parentis 
status required by the pertinent statute has been established in the 
present case and, therefore, you are not authorized to make payment 
on the voucher submitted with your letter. Said voucher, together 


with the other papers submitted with your letter, is being retained in 
this office. 


(B-65754) 


FEDERAL TORT CLAIMS ACT—APPLICABILITY TO AGENCIES IN OTHER 
THAN EXECUTIVE BRANCH OF GOVERNMENT 


The definition of the term “Federal agency” by section 402 (a) of the Federal 
Tort Claims Act as including “the executive departments and independent 
establishments” of the Government is not to be regarded as excluding any 
agency (except as otherwise specifically provided) from the operation of 
said act, so that the authority provided thereby for the administrative settle- 
ment of property damage, personal injury or death claims is applicable to the 
Library of Congress, which is a legislative establishment. 


Comptroller General Warren to the Librarian of Congress, May 22, 1947: 
Reference is made to your letter of April 21, 1947, as follows: 


A question has arisen regarding the applicability to the Library of Congress 
of the Federal Tort Claims Act (Title IV, Legislative Reorganization Act of 
1946, Public Law 601, 79th Congress). 

Part 2 of the Act confers “upon the head of each Federal Agency” authority 
“to ascertain, adjust and settle any claim * * * when the total amount of 
the claim does not exceed $1,000 * * *.” Part 1, Section 402 of the Act states 
that the term “Federal Agency includes the executive departments and inde- 
pendent establishments of the United States” but makes no reference to legisla- 
tive agencies. Since it has been repeatedly held by the Comptroller of the 
Treasury and the Comptroller General (4 Compt. Treas. 125, 14 Compt. Treas. 674, 
21 Compt. Treas. 66, 21 C. G. 987) that the Library of Congress does not fall 
within either of these categories but is a legislative establishment, it would 
appear that the Library of Congress is not subject to the provisions of Part 2, 
Title IV of the Tort Claims Act. 


A decision as to the validity of our interpretation is requested. 

The Federal Tort Claims Act, 60 Stat. 842, by section 403 (a), 60 
Stat. 843, confers upon the head of each Federal agency, or his desig- 
nee for the purpose, acting on behalf of the United States, authority 
to consider, ascertain, adjust, determine, and settle (where the total 
amount of the claim does not exceed $1,000), and, by section 410 (a), 
60 Stat. 843, upon the United States district court for the district 
wherein the plaintiff is resident or wherein the act or omission com- 
plained of occurred, including the United States district courts for the 
Territories and possessions of the United States, sitting without a 


jury, exclusive jurisdiction to hear, determine, and render judgment 
on— 
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* * * any claim against the United States, for money only, accruing on and 


after January 1, 1945, on account of damage to or loss of property or on account 
of personal injury or death * * * caused by the negligent or wrongful act 
or omission of any employee of the Government while acting within the scope of 
his office or employment, under circumstances where the United States, if a 
private person, would be liable to the claimant for such damage, loss, injury, 
or death in accordance with the law of the place where the act or omission 


occurred. 
With respect to the terms “Federal agency” and “employee of the 
Government” section 402, 60 Stat. 842, 843, provides as follows: 


(a) “Federal agency” includes the executive departments and independent 
establishments of the United States, and corporations whose primary function 
is to act as, and while acting as, instrumentalities or agencies of the United 
States, whether or not authorized to sue or be sued in their own names: Pro- 


vided, That this shall not be construed to include any contractor with the United 
States. 


(b) “Employee of the Government” includes officers or employees of any Fed- 
eral agency, members of the military or naval forces of the United States, and 
persons acting on behalf of a Federal agency in an official capacity, temporarily 
or permanently in the service of the United States, whether with or without com- 


pensation. 

While only the executive departments and independent establish- 
ments of the United States are mentioned specifically in the definition 
of a Federal agency, an examination of the entire act and its legis- 
lative history requires a conclusion that no agencies or employees are 
excluded from the operation of the act save in the case of the specific 
exceptions enumerated in section 421 thereof, 60 Stat. 845. 

In the first place, the Federal Tort Claims Act waives the sovereign 
immunity of the United States for the negligent or tortious acts of its 
employees generally and provides that the United States shall be liable 
therefor “to the same extent as a private individual under like circum- 
stances.” Nothing is found in the act or in its legislative history indi- 
cating that it was the intent of the Congress to exclude the activities 
of any employee of the Government from its coverage except by specific 
mention. On the contrary, a complementary provision in section 131 
of the Legislative Reorganization Act of 1946, 60 Stat. 812, 831, bans 
the correlative system under which congressional committees in the 
past have considered private claim bills, discontinuing completely such 
legislative relief in tort cases and leaving claimants to a sole remedy 
under the new act. Hence, the jurisdiction granted to administrative 
agencies and to the courts to pass upon tort claims appears to be 
identical and coextensive, save for the $1,000 limitation in the case of 
the former, there being no logical.reason to deny jurisdiction to any 
agency of the Government. 

Moreover, the Federal Tort Claims Act was enacted as Title IV of 
the Legislative Reorganization Act of 1946, supra, an act dealing pri- 
marily with the legislative branch of the Government; and such fact 
appears satisfactorily to explain the statement in section 402 (a) that 
the term “Federal agency” “includes the executive departments and 
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independent establishments.” The obvious purpose of the language 
employed is to ensure, under the circumstances, an all-inclusive mean- 
ing for the said term, which otherwise might be regarded as failing to 
include executive departments and independent establishments of the 
Government, and Government corporations, 

Finally, that the term “Federal agency” is intended to include every 
Federal agency is shown clearly in the legislative history. See page 
31 of Senate Report No. 1400, 79th Congress, made by the Special 
Committee on the Organization of Congress, explaining the objectives 
of section 402 as follows: 

This section defines the terms used in the title and makes it clear that its 
provisions cover all Federal agencies, including Government corporations, and all 
Federal officers and employees, including members of the military and naval 
forces * * %, 

In the light of the above, there can be no reasonable doubt that the 
Library of Congress is a Federal agency within the meaning of the 
Federal Tort Claims Act. 


(B-66052) 


PROHIBITION AGAINST USE OF RECORDING CLOCKS—WASHINGTON 
NATIONAL AIRPORT 


The prohibition in the act of February 24, 1899, against the use of recording 
clocks in the executive departments in Washington, has reference to the 
use of such devices in Washington, only, and does not preclude the purchase 
from otherwise available appropriated funds of time recording clocks for 
use at the Washington National Airport which, by reason of the act of 
October 31, 1945, as ratified by the Virginia General Assembly, establishing 
the District of Columbia-Virginia boundary, is to be regarded as located 
within the Commonwealth of Virginia. 


Comptroller General Warren to Ann A. Poe, Department of Commerce, May 26, 
1947: 


There has been received by reference from the Office of the General 
Accounts Service, your letter of April 28, 1947, in which you request 
an advance decision as to whether you properly may certify for pay- 
ment a voucher submitted therewith in favor of the E. C. Cush Co., 
in the gross amount of $423, covering claim for payment of three 
time recorders furnished the Washington National Airport under 
contract No. Ccana-121, dated January 16, 1947. 

It appears from your letter that the three time recorders are to 
be installed at the Washington National Airport in order to record 
the hours of service of the maintenance and custodial personnel on 
duty at various locations at the airport. It appears further that the 
installation of the recorders has been determined to be in the best 
interests of the Government on the basis that their use will materially 
increase the efficiency of supervisors and result in some increase in 
the amount of work performed by the employees concerned. You 
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indicate in your letter that your doubt as to whether the voucher may 
be certified for payment arises by reason of the act of February 24, 
1899, 30 Stat. 864, which provides, in pertinent part, as follows: 

No money appropriated by this Act shall be used for expense of repairing 
recording clocks used for recording time of clerks or other employees in any 
of the Executive Departments at Washington, nor shall there hereafter be 
a - any of the Executive Departments at Washington any such recording 

The above-quoted statutory provisions appear to prohibit the use 
of time recording clocks in the executive departments in Washington 
only, whereas the airport is located on the Virginia side of the 
Potomac River. The act of October 31, 1945, 59 Stat. 552, which 
establishes the boundary between the District of Columbia and the 
Commonwealth of Virginia and which was ratified by the 1946 ses- 
sion of the Virginia General Assembly, sets the boundary line at the 
high-water mark of. the Potomac River on the Virginia side and, 
under section 101 thereof, provides, “that whenever said mean high- 
water mark on the Virginia shore is altered by artificial fills and 
excavations made by the United States, or by alluvion or erosion, 
then the boundary shall follow the new mean high-water mark on 
the Virginia shore as altered.” It would seem to foHow that, so far 
as concerns the instant matter, the said Airport may be regarded as 
located within the Commonwealth of Virginia and, therefore, that 
the purchase of time recording clocks for use at such location is not 
prohibited by the statutory provisions quoted above. Furthermore, 
there appears to be no law specifically prohibiting the use of time 
recording clocks at the said Airport. In view thereof and since, 
under the act of July 5, 1946, 60 Stat. 468, the appropriation desig- 
nated on the voucher covering the purchase of the time recorders 
is available for salaries and expenses incident to the care, operation, 
maintenance, and protection of the Washington National Airport, 
this office will not be required to object to certification of the voucher 
fer payment, if otherwise correct. 

The voucher, together with its accompanying papers, is returned 
herewith. 


(B-64682) 


COMPENSATION; LEAVES OF ABSENCE—INTERNS EMPLOYED ON 
STUDENT-TRAINING BASIS 


Persons employed as interns on a student-training basis whose positions are 
excluded from the provisions of the Classification Act by Executive Order 
No. 9750, providing that the head of the department concerned shall deter- 

mine the rates of compensation, the total stipends not to exceed the rates 

approved by the Civil Service Commission, may be paid their full annual 
stipend on the basis of 43 weeks’ training at the “home” hospital, the 
remainder of the year to be occupied on affiliation at another hospital. 
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The base stipend of interns employed on a student-training basis, whose rates 
of compensation are determined by the head of the department concerned 
pursuant to Executive Order No. 9750, at not to exceed a maximum stipend 
approved by the Civil Service Commission, may be fixed administratively so 
as to permit additional payments of overtime, night pay differential, and 
holiday pay, under sections 201, 301, and 302, respectively, of the Federal 
Employees Pay Act of 1945, as amended, so long as the total amount paid 
during any one year of training does not exceed the prescribed maximum. 

Interns employed on a student-training basis pursuant to Executive Order No. 
9750 who are entitled to leave as “permanent” or “temporary” employees, 
depending upon the tenure of employment, are to be regarded as in a leave- 
without-pay status while out on affiliation—an absence for which no com- 
pensation is payable—so that, in the case of “permanent” employees, such 
absence would result in a reduction in leave credits, and, with respect to 
“temporary” employees, would result in a break in the continuity of service, 
thereby precluding the crediting of leave not only for such period, but, also, 
for the month of service in which the break occurred. 

The maximum stipend prescribed by the Civil Service Commission pursuant to 
Executive Order No. 9750 for interns employed on a student-training basis, 
which covers all benefits in the nature of compensation, may not be re- 
garded as including lump-sum annual leave payments authorized under the 
act of December 21, 1944, so that a trainee may be paid a lump sum for all 
annual leave to his credit at the date of separation from the service, regardless 
of the fact that during the year in which such payment is made he had 
received the prescribed maximum stipend. 

Interns employed on a student-training basis under agreements providing for an 
initial 15-month period of training at an annual stipend in excess of the 
maximum which was subsequently prescribed by the Civil Service Commis- 
sion pursuant to Bxecutive Order No. 9750 for such training period will be 
eligible to receive the maximum stipend prescribed for the second year, in 
excess of that set forth in the agreements upon the completion of their first 
year of training under the existing agreements—it being assumed that it is 
the administrative intent to pay the maximum stipend prescribed. 


Comptroller General Warren to the Federal Security Administrator, May 27, 
1947: 


There has been considered your letter of April 8, 1947, as follows: 


Certain questions have arisen at Saint Elizabeths Hospital in applying regula- 
tions and authorizations issued pursuant to the provisions of Executive Order 
9750 approved July 10, 1946. 

The Executive Order referred to excludes from the provisions of the Classifi- 
eation Act of 1923 the positions of persons whose employment in government 
hospitals is on a student-employee basis. Section 2 thereof provides: 

“Unless otherwise provided by law, the rates of compensation including 
maintenance allowances and other payments in kind for positions excluded by 
this order from the provisions of the Classification Act of 1923, as amended and 
extended, shall be determined by the heads of the respective departments or 
independent establishments, or by the Commissioners of the District of Columbia. 
The stipends paid shall not exceed maximum rates approved by the Civil Service 
Commission.” 

The application of U. S. Civil Service Commission Departmental Circular 565 
(copy attached) which established the maximum stipends provided for in Execu- 
tive 9750, results in interns on duty at Saint Blizabeths Hospital on July 13, 1947 
being eligible for a maximum of $2,320 through the application of the “existing 
agreement” proviso in Section 2 of Departmental Circular 565. A period of 
affiliation of two calendar months at Gallinger Hospital is necessary to receive 
training in two phases of medicine not available at Saint Elizabeths Hospital. 

In response to the question: May the maximum per annum payments estab- 
lished by the Commission be made over a period of less than a year covering the 
time at the “home” hospital, but excluding the time out on affiliation, the Federal 
Security Agency has been advised by letter from the Civil Service Commission 
that “The fixing of rates of pay remains a matter of administrative discretion in 
the employing agency, provided only that the total compensation of such a 
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student-employee during the period specified in the circular, usually a year, does 
not exceed the approved maximum stipend.” (Copy of letter is attached.) 

This agency does not propose to pay interns on a 52-week basis but to put into 
effect a basic stipend of $1,325.71 to be paid in 43 forty-hour weeks and to pay 
overtime of $994.28 based on an established work week of 60 hours. The total 
stipend proposed is $2,319.99 and hourly rates have been proposed so that this 
amount will be paid in 43 weeks. The proposed salary table for this type of 
employee follows: 


| 
wot } 


Regular salary | Overtime 


Unit rates 





' 

} 

} Biweekly 
Stipend (paid in 43 weeks) 
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Hourly Daily Hourly Base | O/T | Gross 
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I would appreciate-a decision from your office as to the following: 

1. In view of the provisions of Executive Order 9750, Departmental Circular 
565, and the above interpretation by the Civil Service Commission, is it per- 
missible to put into effect the above salary table for interns? 

2. Are persons covered by Executive Order 9750 subject to the provisions of 
Sections 301 and 302 of Public Law 106, 79th Congress, dealing with night differen- 
tial and holiday pay? 

3. If the answer to question 2 is in the affirmative, and in view of the provision 
in section 2 of Executive Order 9750 that “The stipends paid shall not exceed 
maximum rates approved by the Civil Service Commission,” would payment in 
excess of the maximum stipend set by the Civil Service Commission, occasioned 
by night differential and holiday pay be legal, assuming that basic stipend and 
overtime already amount to the maximum stipend established by the-Commission? 

4. If the answer to question 3 is in the negative, would it be necessary in fixing 
the basic stipend, to fix it at a point sufficiently low to insure that after all over- 
time is added plus all conceivable holiday pay and night differential, the total 
still would not exceed the maximum established by the Commission? 

The practical administrative objection to the latter is that, because of the 
emergency nature of hospital work, it would be impossible to predict how much 
night work, with consequent night differential, would be required of the intern 
doing the greatest amount of work; and to fix a basic stipend so low that with 
the addition of overtime plus all conceivable holiday pay and night differential 
the total is still within the Commission maximum, would have the net effect of 
making the stipend for the bulk of interns lower than that which otherwise would 
be fixed by the Administrator. 

5. If a full stipend is paid to an intern over a period of 43 weeks and he is 
separated from the service, can lump sum payment of accumulated annual leave 
be made without violating the provisions of Civil Service Commission Depart- 
mental Circular 565? If so, how and upon what basis is it to be computed? 

6. The present group of interns was employed April 1, 1946, with the under- 
standing that their internship would cover a period of 15 months at an annual 
stipend of $2,320. After a year of approved post-graduate training do these 
interns become eligible for the stipend set for the second year approved post- 
graduate training by the Civil Service Commission, or should the stipend for the 
first year of training be continued? 


Civil Service Commission Departmental Circular No. 565 dated 
August 8, 1946, referred to in your letter, reads in part as follows: 


1. In accordance with the provisions of Executive Order 9750, effective at the 
close of business on July 13, 1946 (see attached copy of order), the following 
maximum stipends (including overtime pay, maintenance allowances, and other 
payments in money or kind) for medical and dental interns and residents-in- 
training, student nurses, student dietitians, and student physical therapists, 
except as otherwise provided in section 2 of this circular, are hereby approved: 
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Medical and dental interns and residents 


Gallinger and Freedmen’s hospitals: 
First year approved post-graduate training 
Second year approved post-graduate training 
Third year approved post-graduate training 
Fourth year approved post-graduate training 
Fifth year approved post-graduate training 
Sixth year approved post-graduate training 
All other Federal hospitals: 
First year approved post-graduate training 
Second year approved post-graduate training 
Third year approved post-graduate training. 
Fourth year approved post-graduate training-.....________-__-__-_____ 3, 000 
Fifth year approved post-graduate training E 
Sixth year approved post-graduate training 


Note.—Maximum stipends for Panama Canal and Panama Railroad are 25 per- 
cent above these rates. 

Dietitian interns (Student dietitians)—One year approved—$1,470 post- 
graduate training. 

Physical therapy interns (Student physical therapists)—-One year approved 
post-graduate training, $1,470. 
e + * * * x * 

2. Stipends (total amount paid, including maintenance allowances and other 
payments in kind) under existing agreements with trainees, which are in excess 
of maximums in the above schedules, are hereby approved as maximums for the 
duration of training under such agreements, to the extent that the amount of 
any such maximums does not exceed the basic pay rate under such agreement 
including the value of maintenance allowance and other payments in kind, and 
provided that statements of the terms of such agreements, with schedules of 
stipends and allowances, are filed with the Commission before September 1, 1946. 


In view of the determination made by the Civil Service Commission 


in its letter of September 27, 1946, to you, quoted in part in your letter, 
supra, to the effect that the said departmental circular No. 565 not only 
does not preclude the payment of the prescribed maximum stipend over 
a period less than a year, covering the time at the “home” hospital but 
excluding the time out on affiliation, but, in fact, authorizes such prac- 
tice in compensating student nurses at St. Elizabeths Hospital, this 
office will not be required to object to otherwise proper payments of 


the full stipend on the basis of 43 weeks’ training at the “home” 


hospital. 

It will be noted that paragraph 1 of the above-quoted regulation 
specifically provides that the maximum stipends therein authorized 
shall include “overtime pay, maintenance allowances, and other pay- 
ments in money or kind.” Hence, it seems clear that the maximum 
stipends so prescribed are intended to be inclusive of any and all 
benefits in the nature of compensation payments to which such persons 
are entitled under existing Federal statutes. That is to say, such 
maxima are intended to represent the maximum amounts payable for 
each year of training—leaving to the administrative officials the re- 
sponsibility for determining the various elements of compensation 
constituting the total stipend. The language of sections 201, 301, 
and 302, of the Federal Employees Pay Act of 1945, 59 Stat. 296, 297, 
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298, as amended, respecting the payment of overtime, night pay dif- 
ferential, and holiday pay, respectively, is sufficiently broad to include 
the interns or student trainees here considered. Consequently, such 
employees are entitled to the benefits of those sections in proper cases 
provided that payment in accordance therewith would not cause the 
total stipends received by them during any one year of training to 
exceed the maxima prescribed for their particular status by the said 
Civil Service Commission circular. Thus, it will be seen that it is 
within administrative discretion so to fix the “base” stipend as to pre- 
clude consideration of any of the referred-to sections of the Federal 
Employees Pay Act of 1945, as amended, or, if administratively 
deemed desirable, the “base” stipend may be so fixed as to permit addi- 
tional payments for all of the above items or any combination of 
them—so long as the total amount paid during any one year of 
training, including the value of allowances in kind, does not exceed 
the prescribed maxima. Questions 1 through 4 are answered 
accordingly. 

With respect to question 5, it may be stated that persons within the 
purview of the said Civil Service Commission Circular No. 565 are 
entitled to annual leave under the provisions of the act of March 14, 
1936, 49 Stat. 1161. And, whether they are entitled to such leave on 
the basis of “permanent” employees, or as “temporary” employees, 
would depend upon the tenure of their employment. See the defini- 
tions of those terms as used in the current leave regulations. In those 
cases where payment of the stipend administratively is authorized 
only for the period of training at St. Elizabeths Hospital (43 weeks) , 
the period while out on affiliation would be tantamount to a leave- 
without-pay status and, in the case of those interns who are “perma- 
rent employees” for leave purposes, such period would result in a re- 
duction in leave credits in accordance with the provisions of the leave 
regulations. Where the interns are “temporary employees” for leave 
purposes, such absence from the “home” hospital would result in a 
break in the continuity of their service and would preclude the credit- 
ing of leave not only for the period of such absence but, also, for the 
“month of service” in which the break occurred. 

Section 1 of the lump-sum leave payment act of December 21, 1944, 
58 Stat. 845, specifically provides that “the lump-sum payment therein 
authorized shall not be regarded, except for purposes of taxation, as 
salary or compensation.” Accordingly, since, as stated above, the 
maximum stipend prescribed by Civil Service Commission Circular 
No. 565 is intended to cover all benefits in the nature of compensation 
accruing to persons covered thereby, such maximum stipend reason- 
ably may not be viewed as including lump-sum annual leave payments 
which might accrue under the provisions of the said 1944 statute. 
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Consequently, a trainee may be paid a lump sum for all annual leave 
to his credit at the date of separation from the service regardless of 
the fact that during the year in which such payment is made he had 
received the prescribed maximum stipend. This answers both parts 
of question 5. 

In answer to question 6 you are advised that since it is the apparent 
intent of paragraph 2 of Circular No. 565, supra, that otherwise proper 
existing agreements are to remain in effect so long as the stipends 
under such agreements exceed the maximum prescribed by the circular, 
and assuming it is the administrative intent to pay the maximum 
stipend prescribed by the said circular for the second year, the trainees 
referred to will be eligible for such maximum stipend upon the com- 
pletion of their first year of training under the existing agreements. 


(B-63355) 


CONTRACTS—REFORMATION—MUTUAL MISTAKE 


In the absence of a statement from the contracting officer who signed a con- 
struction contract that his intention was other than that expressed in the 
contract as written, the contract may not be reformed to insert a price 
adjustment clause on the basis that in reducing the agreement to writing 
such clause was omitted by mutual mistake and, therefore, the contract did 
not express the actual agreement of the parties; and statements by offi- 
cers in charge of construction, who conducted the preliminary negotiations 
but were not parties to the contract, may not be accepted in lieu of such 
statement. 


Acting Comptroller General Yates to the Secretary of the Navy, June 5, 1947: 


Reference is made to your letter of April 4, 1947, requesting recon- 
sideration of decision dated March 26, 1947, B-63355, wherein you 
were advised that, since the record then before this office contained no 
statement by the contractor or by the contracting officer that contract 
No. NOy-6185, dated July 22, 1943, with Harwood-Nebel Construc- 
tion Company, did not express the entire intention and understanding 
of the parties thereto, reformation of the contract was not author- 
ized. 

In the letter of April 4, 1947, there is quoted a paragraph from the 
invitation for bids as follows: 

If an item of material, which constitutes an important item of cost in the con- 
tract, is subject to such control by Government agencies as to render it liable 
to fluctuations in price or availability, you shall furnish to the Public Works 
Officer, Marine Barracks, Quantico, Va., detailed figures upon which your esti- 
mate is based, together with the type of material in question. In this event a 


provision will be inserted in the contract to permit adjustment of prices which 
may be necessary. 
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Also, in said letter it is stated that, in a letter dated July 8, 1943, the 
contractor pointed out an error in its bid and in substantiation of its 
contentions with respect thereto forwarded its estimate and carpentry 
sheets, which—although apparently submitted for other purposes— 
were sufficient in form to comply with the paragraph in the invita- 
tion for bids, quoted above, and entitled the contractor to have included 
in the contract here involved a provision for the adjustment of the 
prices stipulated therein in the event of an increase in the cost of 
lumber as a result of changes in ceiling prices established by the Office 
of Price Administration; that, in forwarding to the Bureau of Yards 
and Docks information as to the bids received and recommending 
acceptance of the contractor’s bid, the officer-in-charge of construction 
failed to forward a copy of the invitation to bid or to call attention 
to the fact that it contained the provision quoted above; that the 
Bureau of Yards and Docks prepared the contract in the absence of 
information that the invitation to bid contained said paragraph and, 
as a result thereof, there was omitted from the contract an “OPA 
lumber price adjustment clause”; that the contract was signed by Rear 
Admiral Marshall in the form in which it was prepared, whereas, if 
the Bureau of Yards and Docks had been in possession of the necessary 
information, a price adjustment clause would have been inserted in 
the contract and the contract would have been executed with such pro- 
vision therein; and that by reason of a mutual mistake “in reducing 
to writing the terms of the agreement actually negotiated” the pro- 
vision referred to was omitted therefrom and, as a consequence 
thereof, it is believed that the contractor is entitled to have the 
contract reformed so as to include such provision. 

In a letter dated January 17, 1946, to the Bureau of Yards and 
Docks, the contractor stated that, during preliminary negotiations 
and before the receipt of the letter of intent, the contractor was in- 
formed by the invitation to bid and by the officer-in-charge that any 
increase in the cost of lumber authorized by the Office of Price Admin- 
istration, after the execution of the contract, would be reimbursed to 
the contractor by change order; that it was understood that the con- 
tract would contain a provision for the reimbursement of such in- 
creased cost; and that, at the time the contract was executed, the 
contractor believed that it contained such provision and would not 
have signed the contract if it had noticed that such provision had been 
omitted therefrom. 

In letters dated October 4, and October 7, 1946, the officer-in-charge 
of construction and the resident officer-in-charge of construction, re- 
spectively, set forth their recollections with respect to conversations 
between them and the contractor, during preliminary negotiations in 
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1943, relative to the reimbursement to the contractor for costs incurred 
by it in the event of an increase in the price of lumber, and each of the 
officers concerned states, in substance, that the contractor was informed 
that it would be reimbursed for such costs and that reimbursement 
would be effected by change order or by claim. 

It is stated that Rear Admiral Marshall, who executed the contract 
on behalf of the Government, now is on duty in Guam; that, while 
attached to the Bureau of Yards and Docks, he signed hundreds of 
contracts, and it is unlikely that he has an independent recollection as 
to his execution of the contract here involved; that, at most, it would 
appear possible for him to conclude from the record that he intended 
to give effect and expression to the terms negotiated by the officer-in- 
charge of construction; and that, if he had known that the invitation 
to bid contained the paragraph quoted above, ha would not have 
signed the contract which actually was executed, but would have 
signed another contract containing a price adjustment clause. 

Upon the basis of the foregoing, the opinion is expressed in the letter 
of April 4, 1947, that the contract should be reformed so as to include 
the provision referred to, and, in the event reformation is approved, it 
is proposed to issue a change order providing for the payment of the 
lumber used in the performance of the contract. 
contractor’s claim for $5,173.59, on account of the increase in cost of 

Where, by reason of a mutual mistake in omitting from a contract a 
material provision on which the parties previously had agreed, the 
contract, as reduced to writing, does not reflect the actual agreement of 
the parties, such mistake is ground for reforming the written instru- 
ment if it can be established what the contract actually was or would 
have been but for the mistake. 20 Comp. Gen. 533, and cases there 
cited. However, there is a presumption of law that a written instru- 
ment was carefully prepared and executed, that the parties knew its 
contents and that it sets forth fully and correctly their final agreement. 
45 Am. Jur. 649; 53 C. J. 1025, 1026; First Nat. Bank v. Ocean Accident 
& Guarantee Corporation, 294 F. 91. Hence, the burden is on the 
party seeking reformation to produce evidence sufficient to overcome 
such presumptions. Maryland Casualty Co. v. State of Arkansas 
(C.C. A.), 40 F. 2d 395 ; Rogers v. Jones, et al. (C.C. A.) , 40 F. 2d 333; 
Gaunt v. Vance Lumber Co. (C. C. A.), 31 F.2d 503. But a mere pre- 
ponderance of the evidence is not sufficient. Relief by way of reforma- 
tion will not be granted unless the proof of mutual mistake be of the 
clearest and most satisfactory character—proof that is convincing 
beyond reasonable controversy. Philippine Sugar Estates Develop- 
ment Co. v. Government of the Philippine Islands, 247 U. S. 385; Snell 
v. Insurance Co., 98 U.S. 85; Firemen’s Ins. Co. v. Lasker (C. C. A.), 
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18 F. 2d 375; Southern Surety Co. v. United States Cast Iron Pipe & 
Foundry Co., 13 F. 2d 833. 

The record contains no statement from Rear Admiral Marshall that, 
at the time of signing the contract, as the representative of the Gov- 
ernment, his intention was other than that expressed therein. While 
you state that he presently is on duty in Guam and that, in any event, 
it is improbable that he has any recollection with respect to his execu- 
tion of the contract, there is nothing in the record to show that any 
attempt has been made to obtain from him a statement relative to the 
matter. Obviously, no one else can know what was in his mind when 
he executed the contract and, in the absence of a statement by him that 
his understanding of the provisions of the contract as to the prices 
which the contractor was to be paid for lumber was different from 
those provided for in the contract, no mutual] error—which is essential 
to a reformation—is established. The statements of the officer-in- 
charge of construction and the resident officer-in-charge of construc- 
tion—neither of whom was a party to the contract—are not equivalent 
to, and cannot be accepted in lieu of, the statement of the person who 
signed the contract, and whose intention and understanding in the 
matter are presumed to be as expressed therein. See decision of July 
13, 1944, B-42772, to you. 

Accordingly, the decision of March 26, 1947, is affirmed. 


(B-66174) 


SUBSISTENCE—PER DIEMS—NAVAL RESERVE OFFICERS ORDERED 


FROM HOME TO TEMPORARY ACTIVE DUTY IN CIVILIAN DEPART- 
MENT 


Funds allocated to the Secretary of the Interior from the “Emergency Fund for 

the President” in connection with the operation of the coal mines, being 
available for expenditure “without regard to the provisions of law regu- 
lating the expenditure of Government funds,” are available for payment 
of per diem in lieu of subsistence to a Naval Reserve officer who was ordered 
from his home for temporary active duty with the Coal Mines Adminis- 
tration, even though the fact that such officer was not away from his desig- 
nated post of duty within the meaning of section 12 of the Pay Readjust- 


ment Act of 1942, as amended, would preclude the use of naval appropriations 
for such purpose. 


Assistant Comptroller General Yates to the Secretary of the Navy, June 5, 
1947: 


I have your letter of May 19, 1947, with enclosure, as follows: 


There is attached a voucher in the amount of $308.00 submitted by Com- 
mander Oliver L. Billingsley, USNR, to the Officer in Charge, Disbursing Divi- 
sion, Bureau of Supplies and Accounts. This voucher covers per diem in lieu 
of subsistence for the period 3 March 1947 to 15 April 1947 while on temporary 
duty in the office of the Federal Coal Mines Administrator, Department of the 
Interior, Washington, D. C. There are attached to the voucher original orders 
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dated 10 February 1947 directing Commander Billingsley to report to the Federal 
Coal Mines Administrator for temporary duty in connection with the adminis- 
tration of the coal mines and copies of two vouchers already paid under these 
orders. The orders provide for payment of $7.00 per diem in accordance with 
Article 2501-4 (d) U. 8. Navy Travel Instructions until completion of the tem- 
porary duty. 

The Officer in Charge, Disbursing Division, Bureau of Supplies and Accounts 
has declined payment of the enclosed voucher in view of the decision of the 
Comptroller General B-62094 dated 4 February 1947, in which it was held that 
the payment of per diem to any reserve officer on active duty for any period 
during which he was performing his assigned duties at his only designated post 
of duty is not authorized. 

The amount to be paid on this voucher, together with all other amounts ex- 
pended by the Navy Department for travel expenses and per diem of officers 
assigned to the Federal Coal Mines Administrator, is to be reimbursed to the 
Navy Department by the Department of the Interior. The Bureau of Supplies 
and Accounts has been informally advised by representatives of the Federal 
Coal Mines Administrator that an allotment has been obtained under the Presi- 
dent’s Emergency Fund for this purpose. 

Decision of the Comptroller General is requested as to whether, in view of the 
arrangements made for reimbursement of the amounts expended by the Navy 
Department for travel expenses and per diem of officers assigned to the Federal 
Coal Mines Administrator, payment of the enclosed voucher is authorized. 

Since the Coal Mines Administrator is very much concerned with this problem, 
I am forwarding it to you via him for his comments which may be of assistance 
in giving you a fuller description of the factual background. 


The above-quoted letter was forwarded via the Secretary of the 


Interior and was transmitted by him to this office, his transmittal letter 
being as follows: 


I forward herewith letter to you dated 19 May 1947 from the Secretary of the 
Navy requesting a decision with respect to payment by Navy Disbursing Officers 
of per diem expenses of Naval officers attached to the Coal Mines Administration, 
in view of your decision B-62094 of 4 February 1947. 

As stated in the letter from the Administrative Assistant to the Secretary of 
the Navy, the Department of the Interior will reimburse the Navy Department 
for all per diem expenses paid to officers on temporary duty with the Coal Mines 
Administration from funds allocated to the Secretary of the Interior by the 
President from the President’s Emergency Fund. The President, by Allocation 
No. 47-23, allocated to the Secretary of the Interior from the President’s Bmer- 
gency Fund the sum of two hundred ninety thousand dollars ($290,000) to reim- 
burse the Navy Department for the cost of travel, including per diem expense of 
Navy personnel for the current fiscal year. Copy of Allocation No. 47-23 and the 
memorandum from the Director, Division of Budget and Administrative Manage- 
ment to the Coal Mines Administrator advising of the allocation as well as a copy 
of Allocation No. 47-8 referred to in Allocation 47-23 are enclosed herewith 
from which you will note that, as authorized by law, the President has made these 
funds available in connection with the operation of Coal Mines “without regard 
to the provisions of law regulating expenditure of Government funds or the 
employment of persons in the Government service.” 

The Coal Mines Administration has authorized and permitted per diem expense 
only in those cases where officers have been ordered back to active duty or where 
they have been transferred from their permanent duty station for temporary duty 
with the Coal Mines Administration and kept in travel status pursuant to author- 
ity from the Secretary of the Navy. There has been no authorization of per 
diem and it is not intended that there shall be any authorization of per diem 
expense to officers performing functions for the Coal Mines Administration at 
their permanent duty station. In all cases where per diem has been authorized 
the orders of the officer in question have provided for per diem and the officers 
returned to duty on the understanding that this expense would be allowed. There 
is therefore a strong moral commitment to allow this expense which should be 
honored in the absence of legal prohibitions to its payment. 
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It is the intention of this Department, if no objection is stated by you, to 
transfer to the Navy Department the necessary part of the two hundred ninety 
thousand dollar ($290,000) allocation referred to above, to cover ull authorized 
vouchers for per diem expense of all officers attached to the Coal Mines Admin- 


istration, whether or not falling within the purview of your decision B-62004 
referred to above. 


In view of the fact that provisions of law regulating the expenditure of 
Government funds or the employment of persons in the Government service have 
no application to the funds which are to be used for this purpose, it is submitted 


that there should be no objection to the use of these funds for per diem expenses, 
as stated above. 


The Department of the Interior and the Coal Mines Administration would 
prefer to continue to use the Administrative facilities of the Navy Disbursing 
Officers in making payment of vouchers for this expense. 

It is respectfully requested, therefore, that in answer to the Secretary of the 
Navy you advise hin that in view of the arrangements stated in his letter, and 


this letter, there is no objection to payment of such per diem expense from the 
funds provided. 


In the decision of this office, B-62094, dated February 4, 1947 (26 
Comp. Gen. 557), referred to in the above-quoted letters, it was held 
as follows (quoting the syllabus) : 

Retired Navy officers and Naval Reserve officers recalled from their homes 
to active duty at places which constituted their only posts of duty are not to be 
regarded as having been “away from their designated posts of duty” within the 
meaning of section 12 of the Pay Readjustment Act of 1942, as amended, so as to 
be entitled to per diem in lieu of subsistence during the period of such duty, even 


though their orders provided for such per diem and denominated their active 
duty and their designated posts of duty as temporary. 


From the voucher and its related papers enclosed with your letter, 
it appears that Commander Billingsley, a Naval Reserve officer, was 
ordered from Brownwood, Texas (apparently his home), to Wash- 
ington, D. C., for active duty in connection with the Coal Mines 
Administration, Department of the Interior; that he reported for 
such duty on February 13, 1947; and that he is claiming per diem in 
lieu of subsistence for a period while on such duty in Washington. 
The voucher does not show the appropriation proposed to be charged, 
but it is understood that it is proposed to charge a naval appropriation 
and to reimburse such appropriation by a transfer of funds from an 
allocation to the Secretary of the Interior from the “Emergency Fund 
for the President, National Defense, 1947.” 

Your letter appears to recognize that under the decision of this 
office, dated February 4, 1947, supra, there is no authority for payment 
of Commander Billingsley’s claim from naval appropriations, but you 
refer to the “arrangements made for reimbursement of the amounts 
expended by the Navy Department for travel expenses and per diem 
of officers assigned to the Federal Coal Mines Administrator” and 


you request a decision whether payment of such claim is authorized in 
view of such arrangements. 
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The Independent Offices Appropriation Act, 1947 (act of March 28, 
1946, 60 Stat. 61), under the heading “Emergency Fund for the Presi- 
dent,” provides, in pertinent part, as follows: 


* * * Not to exceed $5,000,000 of the appropriation “Emergency Fund for 
the President”, contained in the First Supplemental National Defense Appro- 
priation Act, 1943, as wae and amended, is hereby continued available 
until June 30,1947 * 


The First Supplesienial National Defense Appropriation Act, 1943 
(act of July 25, 1942), under the heading “Emergency Fund for the 


President,” contains an appropriation as follows (quoting from 56 
Stat. 704-705) : 


“Emergency fund for the President: To enable the President, through ap- 
propriate agencies of the Government, to provide for emergencies affecting the 
national security and defense and for each and every purpose connected there- 
with, and to make all necessary expenditures incident thereto for any purpose 
for which the Congress has previously made appropriation or authorization 
and without regard to the provisions of law regulating the expenditure of Gov- 
ernment funds or the employment of persons in the Government service, such 
as section 3709 of the Revised Statutes and the civil service and classification 
laws; and any waiver hereunder of the provisions of any law regulating such 
expenditure or such employment shall not be exercised by any agency unless 
the allocation to such agency or subsequent action of the President in connec- 
tion therewith permits any such waiver to be availed of ; $100,000,000: Provided, 
That in a total amount of not exceeding $25,000,000 and within the purposes 
provided for in this paragraph, the President may authorize the expenditure 
of sums from this appropriation for objects of a confidential nature and in any 
such case the certificate of the expending agency as to the amount of the ex- 
penditure and that it is deemed inadvisable to specify the nature thereof shall 
be deemed a sufficient voucher for the sum therein expressed to have been 
expended: Provided further, That the foregoing appropriation and the fore- 
going limitation upon the amount which may be expended for objects of a 
confidential nature, are hereby respectively merged with the appropriation and 
with the limitation for the same purpose under this head in the Third Supple- 
mental National Defense Appropriation Act, 1942: Provided further, That the 
President shall transmit to Congress, on or before January 10, 1944, a report of 
the expenditures from such total appropriation. 


Excepting the above-quoted provisions of the Independent Offices 
Appropriation Act, 1947, none of the several appropriation act pro- 
visions (56 Stat. 995; 57 Stat. 432; 58 Stat. 599; 59 Stat. 414) sup- 
plementing and amending the provisions of the act of July 25, 1942 
(quoted next above), are pertinent to the consideration of your 
question. 

Under the terms of the President’s letters of allocation, the funds 
allocated to the Secretary of the Interior, from the above-mentioned 
Emergency Fund, are for use in connection with emergencies affect- 
ing the national security and defense arising from seizure and opera- 
tion of the coal mines, and are available to the Secretary of the 
Interior for “all necessary expenses incident to, or in anticipation of, 
seizure and operation of coal mines without regard to the provisions 
of law regulating the expenditure of Government funds or the em- 
ployment of persons in the Government service.” 
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It is an established rule of long standing that where Army or Navy 
officers, under authorized details, perform travel for other depart- 
ments or agencies of the Federal service, they are entitled to the same 
traveling allowances that they would receive if they were assigned to 
duty in the military or naval] service, and no other, unless specific 
provisions are made by statute for other traveling allowances. 1 
Comp. Gen. 98 ; 2 id. 373; 15 id. 98; td. 377 ; 18 td. 923. 

However, in view of the broad authority vested in the President 
by the statutes providing the “Emergency Fund for the President,” 
and in view of the express terms of the President’s letters, mentioned 
above, allocating funds to the Secretary of the Interior, the Secre- 
tary is authorized to use such funds for any expense, arising from 
an emergency affecting the national security and defense, which rea- 
sonably may be considered a necessary expense in connection with 
the seizure and operation of the coal mines and “without regard to 
the provisions of law regulating the expenditure of Government 
funds.” Hence, if the Secretary of the Interior should authorize the 
use of such allocated funds for payments of per diem in lieu of sub- 
sistence to naval officers on duty with the Coal Mines Administra- 
tion under the circumstances and limitations set forth in his letter 
reasonably showing the necessity therefor, this office would not be 
required to object to such payments, even though the personnel in- 
volved were not “away from their designated posts of duty” within 
the meaning of section 12 of the Pay Readjustment Act of 1942, as 
amended, 37 U.S. C., Supp. V, 112. 

Notwithstanding the foregoing, this office would be required to 
object to the use of naval appropriations for per diem payments to 
officers not “away from their designated posts of duty,” even though 
reimbursement of such appropriations is contemplated or expected, 
in view of the provisions of section 3678 of the Revised Statutes, 31 
U. S. C. 628, as follows: 
Except as otherwise provided by law, sums appropriated for the various 


branches of expenditure in the public service shall be applied solely to the 
objects for which they are respectively made, and for no others. 


In accordance with such statutory provisions, this office consistently 
has held that an administrative office may not, for the sake of ad- 
ministrative expediency, deliberately charge the wrong appropriation 
with the expectation of thereafter obtaining an adjustment by a trans- 
fer of funds from another appropriation. 14 Comp. Gen. 103; 19 
id. 395. 

Your question is answered accordingly. The voucher received with 
your letter is returned herewith. 








DECISIONS OF THE COMPTROLLER GENERAL 


(B-66501) 


SET-OFF—COMPENSATION—FEDERAL TAX INDEBTEDNESS 


The decision of the Supreme Court of the United States in Federal Housing Ad- 
ministration v. Burr, 309 U. S. 242, to the effect that the Federal Housing 
Administrator, having been authorized by law to “sue and be sued,” was 
amenable to civil process in the form of garnishment by a third party for 
an employee’s salary, has no application to authorize collection of an em- 
ployee’s Federal tax indebtedness by distraint and levy under sections 
3690, 3692 and 3710 of the Internal Revenue Code, contrary to the rule that 
the current salary of an employee still in service may not be involuntarily 
set off against such indebtedness (23 Comp. Gen. 911). 


Comptroller General Warren to the National Housing Administrator, June 
5, 1947: 


I have your letter of May 21, 1947, as follows: 


Three Notices of Levy (Form 668-A, Treasury Department, Internal Revenue 
Service, Revised October 1944) have been addressed to the Federal Housing Ad- 
ministration by the United States Collector of Internal Revenue, Collection Dis- 
trict of Maryland, purporting to seize and levy upon all sums of money owing by 
this Administration to three of its employees, and demanding payment of the 
amounts specified therein to be applied to overdue and unpaid taxes of the em- 
ployees. The Notices of Levy were delivered to the Federal Housing Administra- 
tion by agents of the Collector of Internal Revenue, Washington District, on May 
14, 1947, and were, in each instance, accompanied by a Warrant for Distraint 
(Form 69, Treasury Department, Internal Revenue Service, Revised May 1939) 
directed by the Collector of the Maryland District to an unnamed Deputy Col- 
lector. 

The Federal Housing Administration is indebted to each of the employees 
named in the Notices of Levy for salaries covering the period April 20, 1947, to 
May 3, 1947; salary checks due on May 16, 1947, having been withheld from the 
employees pending a determination as to the action required of this Administra- 
tion pursuant to the Notices of Levy, if any. The services of none of the em- 
ployees have been terminated, and the amounts due for salaries represent the 
only indebtedness of this Administration to any of them, 

As this Administration was in doubt as to its responsibilities pursuant to the 
Notices of Levy, and whether it should comply with the demands contained there- 
in, these cases were informally discussed with Mr. A. P. Rasin, Assistant Col- 
lector of Internal Revenue, Washington District, who suggested that the matter 
be presented to the Comptroller General of the United States for decision. It is 
understood that the purported levy in each instance is made pursuant to the 
statutory authority contained in the Internal Revenue Code (58 Stat. 451 and 
456 ; Title 26 U. S. C. A., Sections 3690 and 3710). 

In the case of the Federal Housing Administration v. Burr, 309 U. S. 242, it 
was held by the Supreme Court of the United States that the garnishment of 
the Federal Housing Administration for moneys due to an employee is within 
the consent to be sued given in the provisions of the National Housing Act, as 
amended, that the Federal Housing Administrator shall, in carrying out the 
provisions of the Act, “be authorized in his official capacity to sue and be sued 
in any court of competent jurisdiction, state or Federal.” On the question as to 
whether any funds were available to the Federal Housing Administrator which 
might be attached or subjected to the garnishment, the Court said: 

“The result is that only those funds which have been paid over to the Federal 
Housing Administration in accordance with Title I, and which are in its posses- 
sion, severed from Treasury funds and Treasury control, are subject to execu- 
tion. Since no consent to reach Government funds has been given, execution 
thereon would run counter to Buchanan v. Alewander, 4 How. (U. 8S.) 20, 11 L 
ed 857, supra. To conclude otherwise would be to allow proceedings against the 
United States where it had not waived its immunity.” 
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In the case of Buchanan v. Alexander, to which the above quotation refers, 

the Court said: 
“So long as money remains in the hands of a disbursing officer, it is as much 

the money of the United States as if it had not been drawn from the Treasury.” 

On the basis of the Court’s decision in the Burr case, this Administration has 
consistently accepted service in garnishment cases, but has, in each instance, filed 
an answer containing the following: 

“... all moneys due the defendant herein, as an employee of the Federal 
Housing Administration, as salary for said periods and for all other periods, are 
payable exclusively from funds deposited with the Treasurer of the United States; 
and all such payments are made by the Chief Disbursing Officer of the United 
States through checks drawn by him upon the Federal Housing Administration ; 
and it is believed that neither the Federal Housing Commissioner nor any officer 
or employee of the Federal Housing Administration has any lawful power or 
authority to deliver said checks to any person other than their payees or to a 
lawful representative of said payees authorized to receive the same on behalf 
of the said payees.” 

No payments are made except in satisfaction of a condemnation judgment 
rendered against the Federal Housing Administration pursuant to such answer. 
Salary payments of the three employees named in the Notices of Levy are made 
by the Chief Disbursing Officer of the United States, and all funds for the payment 
of salaries to employees of this Administration are appropriated by the Congress. 
It is not clear whether the funds represented by the Treasury checks have been 
severed from Treasury control, nor whether any officer or employee of the Federal 
Housing Administration has any power or authority to deliver the checks, or 
the funds represented thereby, to any person other than the payees or to a 
were] representative of the payees authorized to receive the same on their 
behalf. 

While this Administration desires to cooperate with the Collector of Internal 
Revenue in every lawful manner, and to assist in the enforcement of tax obliga- 
tions due the Government by its employees, there is considerable doubt as to 
whether a payment by the Federal Housing Administration to the Collector of 
Internal Revenue, of the amounts due the employees for salary, would release 
the Federal Housing Administration from all obligations to the employees on 
account of salary, in the absence of a consent or authorization by the employees. 
Your advice in regard to this question, and your early reply would be appreciated 
since, as stated hereinabove, the salary checks due the employees at the time 
of the delivery of the Notices of Levy are being retained in this office. 


Before answering the specific question presented in your letter, it 
is deemed advisable to refer briefly to the legal precedents governing 
matters of the nature here involved. The right of set-off is inherent 
in the United States Government and is grounded in the common-law 
right of every creditor to apply the moneys of his debtor in his hands 
to the extinguishment of claims due him from the debtor. See Gratiot 
v. United States, 40 U. S. 336; McKnight v. United States, 98 U. 8. 
178; Barry v. United States, 229 U.S. 47. However, it is settled that 
such right of set-off is not enforceable so far as concerns the withhold- 
ing of current salary payments to officers and employees still in the 
Federal service. See Smith v. Jackson, 246 U. 8. 388; McCarl v. Cow, 
8 F. 2d 669; McCarl v. Pence, 18 F. 2d 809. 

The broad import of the decision in the case of Smith v. Jackson, 
supra, has been restricted somewhat by the provisions of the act of 
May 26, 1936, 49 Stat. 1374, which authorizes the withholding of 
current salary “whenever upon the statement of account of any dis- 
bursing officer of the United States in the General Accounting Office 
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credit shall have been disallowed for any payment to any person in 
the executive branch of the Government.” Further, it consistently 
has been held that the prohibition against the withholding of current 
salary does not apply to final salary payments in the event of separa- 
tion from the Federal service. See 16 Comp. Gen. 161; id. 547. Com- 
pare O’Leary v. United States, 82 C. Cls. 305. 

While none of the above-cited decisions involve the matter of set-off 
on account of a Federal tax indebtedness, there is perceived no legal 
basis upon which that particular type of indebtedness may be dis- 
tinguished from any other type of debt due the United States. And 
neither has there been found anything in the language of the courts’ 
decisions in those cases which fairly may be viewed as countenancing 
any such distinction. Further, the express statutory authority con- 
tained in the said act of May 26, 1936, to withhold current salary in 
those cases falling within the narrow category therein defined with 
such particularity, when viewed in the light of the holding in the 
case of Smith v. Jackson, supra, well might be considered as an expres- 
sion of Congressional intent to deny to the United States the right of 
set-off against the current salary of employees still in the service 
under any circumstance other than that specifically mentioned in that 
act. Moreover, with respect to the effect of a notice of levy by the Col- 
lector of Internal Revenue, Baltimore, Maryland—similar to the 
notices of levy here involved—in decision of June 2, 1944, 23 Comp. 
Gen. 911, to the Director, Division of Central Administrative Services, 
Office for Emergency Management, it was held (quoting the syllabus) : 

The serving of a Notice of Levy purporting to seize moneys, etc., in the hands 
of the Government belonging to an employee, pursuant to the right provided by 
sections 3690, 3692 and 3710 of the Internal Revenue Code to effect collection of 
unpaid taxes by distraint and levy, does not authorize the involuntary set-off of 
current salary payments due the employee against his Fedéral tax indebtedness, 
contrary to the rule that current salary payments—as distinguished from amounts 
due upon separation—are immune from set-off except, as provided by the act of 


May 26, 1936, in the case of indebtedness arising by reason of disallowances in 
disbursing officers’ accounts. 


The referred-to decisions—both of the courts and of the accounting 
officers of the Government—would appear to settle the matter respect- 
ing the right of the United States to withhold current salary payments 
for application against debts due the United States—whether such 
debts arise by virtue of unpaid Federal taxes or otherwise—and are 
determinative of the question presented in your letter. However, 
since it appears that the instant matter was submitted because of doubt 
as to the effect of the decision of the Supreme Court of the United 
States in the case of Federal Housing Administration v. Burr, 309 
U. S. 242, upon the settled rules governing the matter of set-off with 
respect not only to the Federal Housing Administration, but, also, 
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to Government departments and agencies in general, a discussion here 
of that decision appears proper. In that case, there was for con- 
sideration by the Court the question whether the Federal Housing 
Administrator is subject to garnishment by a third party for the 
salary due an employee of that Administration. And, in answering 
that specific question in the affirmative, the Court stated: 


The problem here is unlike that in Buchanan v. Alerander, 4 How. 20, where 
creditors of seamen of the frigate Constitution were not allowed to attach 
their wages in the hands of a disbursing officer of the federal government. That 
ruling was derived from the principle that the United States cannot be sued 
without its consent. There is no consent whatsoever to “sue and be sued” had 
been given. Here the situation is different. Sec. 1 of Title I of the Na- 
tional Housing Act (Act of June 27, 1934, c. 847; 48 Stat. 1246) authorized the 
President “to create a Federal Housing Administration, all of the power of 
which shall be exercised by a Federal Housing Administrator.” That section 
was amended in 1985 (Act of August 23, 1935, c. 614; 49 Stat. 684, 722) by 
adding thereto the provision that “The Administrator shall, in carrying out 
the provisions of this title and titles II and III, be authorized, in his official ca- 
pacity, to sue and be sued in any court of competent jurisdiction, State or 
Federal.” 

Since consent to “sue and be sued” has been given by Congress, the problem 
here merely involves a determination of whether or not garnishment comes 
within the scope of that authorization. No question as to the power of Con- 
gress to waive the governmental immunity is present. For there can be no 
doubt that Congress has full power to endow the Federal Housing Administra- 
tion with the government’s immunity from suit or to determine the extent to 
which it may be subjected to the judicial process. Federal Land Bank v. Priddy, 
295 U. S. 229; Keifer & Keifer v. Reconstruction Finance Corp., 306 U. 8S. 381. 

As indicated in Keifer 4 Keifer v. Reconstruction Finance Corp., supra, we 
start from the premise that such waivers by Congress of governmental im- 
munity in case of such federal instrumentalities should be liberally construed. 
This policy is in line with the current disfavor of the doctrine of governmental 
immunity from suit, as evidenced by the increasing tendency of Congress to 
waive the immunity where federal governmental corporations are concerned. 
Keifer & Keifer v. Reconstruction Finance Corp., supra. Hence, when Congress 
establishes such an agency, authorizes it to engage in commercial and business 
transactions with the public, and permits it to “sue and be sued,” it cannot be 
lightly assumed that restrictions on that authority are to be implied. Rather 
if the general authority to “sue and be sued” is to be delimited by implied 
exceptions, it must be clearly shown that certain types of suits are not con- 
sistent with the statutory or constitutional scheme, that an implied restriction 
of the general authority is necessary to avoid grave interference with the per- 
formance of a governmental function, or that for other reasons it was plainly 
the purpose of Congress to use the “sue and be sued” clause in a narrow sense. 
In the absence of such showing, it must be presumed that when Congress 
launched a governmental agency into the commercial world and endowed it 
with authority to “sue or be sued,” that agency is not less amenable to judi- 
cial process than a private enterprise under like circumstances would be. 

Clearly the words “sue and be sued” in their normal connotation embrace 
all civil process incident to the commencement or continuance of legal proceed- 
ings. Garnishment and attachment commonly are part and parcel of the pro- 
cess, provided by statute, for the collection of debts. In Michigan a writ of 
garnishment is a civil process at law, in the nature of an equitable attachment. 
See Posselius v. First National Bank, 264 Mich. 687; 251 N. W. 429. But how- 
ever it may be denominated, whether legal or equitable, and whenever it may 
be available, whether prior to or after final judgment, garnishment is a well- 
known remedy available to suitors. To say that Congress did not intend to 
include such civil process in the words “sue and be sued” would in general de- 
prive suits of some of their efficacy. Hence, in absence of special circum- 
stances, we assume that when Congress authorized federal instrumentalities 
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of the type here involved to “sue and be sued” it used those words in their 
usual and ordinary sense. * * * 


From the above-quoted language of the Court, it is apparent the 
conclusion that garnishment, as an incident to civil process, may issue 
against the Federal Housing Administrator, was based upon the ex- 
press statutory provision in Title I of the act of June 27, 1934, 48 
Stat. 1246, as amended, 49 Stat. 722, that the Federal Housing Ad- 
ministrator, in his official capacity, shall “sue and be sued” in any 
court of competent jurisdiction. That is to say, the usual sovereign 
immunity from suit which attaches to the United States and its in- 
strumentalities having been withdrawn from the Federal Housing 
Administration by specific statutory provision, that Administration, 
like any other private enterprise, was amenable to suit and the ordi- 
nary legal processes attendant thereto. It was this amenability to 
suit which was the sole determining factor as to whether garnishment 
in favor of the third party properly may issue against the Federal 
Housing Administrator. 

The authority of a Collector of Internal Revenue to issue notices 
of levy and writs of distraint is derived from certain provisions of 


the Internal Revenue Code (26 U. S. C. 3660, e¢ seg.), which read as 
follows: 
Sec. 3690. AUTHORITY TO DISTRAIN. 


If any person liable to pay any taxes neglects or refuses to pay the same 
within ten days after notice and demand, it shall be lawful for the collector or 


his deputy to collect the said taxes, with such interest and other additional 
amounts as are required by law, by distraint and sale, in the manner provided in 
this subchapter, of the goods, chattels, or effects, including stocks, securities, 
bank accounts, and evidences of debt, of the person delinquent as aforesaid. 


Sec. 3692. Levy. 

In case of neglect or refusal under section 3690, the collector may levy, or by 
warrant may authorize a deputy collector to levy, upon all property and rights 
to property, except such as are exempt by the preceding section, belonging to 
such person, or on which the lien provided in section 3670 exists, for the pay- 
ment of the sum due, with interest and penalty for nonpayment, and also of 
a further sum as shall be sufficient for the fees, costs, and expenses of such 
evy. 


Sec. 3710. SUBRENDER OF PROPERTY SUBJECT TO DISTRAINT. 

(a) Requirement.—Any person in possession of property, or rights to prop- 
erty, subject to distraint, upon which a levy has been made, shall, upon demand 
by the collector or deputy collector making such levy, surrender such property 
or rights to such collector or deputy, unless such property or right is, at the time 
of such demand, subject to an attachment or execution under any judicial 
process. 

(b) Penalty for Violation.—Any person who fails or refuses to so surrender 
any of such property or rights shall be liable in his own person and estate to the 
United States in a sum equal to the value of the property or rights not so sur- 
rendered, but not exceeding the amount of the taxes (including penalties and 
interest) for the collection of which such levy has been made, together with 
costs and interest from the date of such levy. 
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(c) Person Defined.—The term “person” as used in this section includes an 
officer or employee of a corporation or a member or employee of a partnership, 
who, as such officer, employee, or member is under duty to perform the act in 
respect of which the violation occurs. 


Under the above-quoted statutory provisions, the issuance of notices 
of levy and warrants of distraint are matters placed squarely within 
the jurisdiction of the Collector of Internal Revenue and are a proper 
exercise of the functions of his office as a part of the executive branch 
of the Government. Hence, the fact that an instrumentality of the 
Government does or does not have the capacity to “sue and be sued” 
is immaterial to a determination of its susceptibility to service of 
notice of levy and distraint by a Collector of Internal Revenue which, 
unlike garnishments, are not founded upon judicial decree or process. 
Consequently, the holding of the Supreme Court of the United States 
in the case of Federal Housing Administrator v. Burr, supra, so far 
as it pertains to the issuance of garnishment against the Administra- 
tor, is not controlling in the instant matter. 

The issuance of notices of levy and distraint is not a “suit” as that 
word is used in statutes, and neither is it necessarily founded upon 
judicial proceedings. Insofar as the issuance of such notices to offi- 
cials or agencies of the Federal Government is concerned, it partakes 
of the nature of a demand by one arm of the Government upon another 
such arm for the application of moneys or property belonging to the 
tax debtor in satisfaction of his debt. Accordingly, in such matters, 
no question of sovereign immunity arises. Clearly, such actions are, 
in effect, attempts to set off the tax indebtedness due to the United 
States against moneys due from the United States to the debtor. Con- 
sequently, where, as in the cases mentioned in your letter, such levy 
and distraint are directed against the current salary of an officer or 
employee still in the Federal service, there would appear to be for 
application the rule applied in the case of Smith v. Jackson, supra, 
and the administrative official served with such notice would be with- 
out authority to withhold any portion of the current salary of such 
employee in satisfaction of the notices of levy and distraint. 


(B-63909) 


RETIREMENT—COAST GUARD OFFICERS FORMERLY EMPLOYEES OF 
LIGHTHOUSE SERVICE 


Civilian service of former Lighthouse Service employees appointed or commis- 
sioned in the Coast Guard pursuant to the act of August 5, 1939—-which serv- 
ice, being computable for civilian retirement under section 6 of the act of 
June 20, 1918, as amended, is authorized by section 6 of the 1939 act to be 
counted in computing length of service for purposes of retirement in the 
Coast Guard—may be counted in determining whether the “more than 20 
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years of active service” required for eligibility for Coast Guard retirement 
under section 6 of the act of February 21, 1946, have been completed. 

Civilian service of former Lighthouse Service employees appointed or commis- 
sioned in the Coast Guard pursuant to the act of August 5, 1939, may not be 
credited in computing retired pay under sections 7 (a) and 9 of the act of 
February 21, 1946, which is to be computed on the basis of the “number of 
years of service for which entitled to credit in the computation of * * 
pay while on active duty’—such civilian service, although creditable ms 
determining eligibility for retirement under section 6 of the 1946 act, not 
being creditable for active-duty pay purposes. 


Assistant Comptroller General Yates to the Secretary of the Treasury, June 
6, 1947: 

Reference is made to your letter of February 14, 1947, requesting 
decision as to whether former Lighthouse Service employees who were 
appointed or commissioned in the Coast Guard pursuant to the pro- 
visions of the act of August 5, 1939, 53 Stat. 1216, may be credited, in 
computing retired pay under the provisions of section 9 of Public 
Law 305, approved February 21, 1946, 60 Stat. 28, with service which 
was creditable toward retirement under section 6 of the act of June 
20, 1918, 40 Stat. 608, as amended, 33 U. S. C. 763, as authorized under 
section 6 of the act of August 5, 1939; and, also, whether prior civilian 
service in the Lighthouse Service may be counted in determining 
whether an officer has completed “more than 20 years of active service 
in the Navy, Marine Corps and Coast Guard” required to establish 


eligibility for retirement under section 6 of the said act of February 
21, 1946. 


The reasons advanced by the Coast Guard in support of the view 
that civilian service in the Lighthouse Service may be counted in 
computing retired pay under section 9 of the act of February 21, 1946, 
and in determining whether personnel of the Coast Guard have com- 
pleted “more than 20 years of active service” under section 6 of the 
act, are as follows: 


The bill that became Public Law 305 was drafted primarily from the point 
of view of the Navy and Marine Corps, and it seems evident that this is reflected 
in the language used in section 9 that provides, with respect to creditable service, 
“the number of years of service for which entitled to credit in the computation 
of his pay while on active duty”. It is conceded that prior service in the Light- 
house Service has not entitled those persons to credit in the computation of pay 
while on active duty. However, section 10, which assimilates the provisions of 
Public Law 305 to the Coast Guard, contains the significant clause, “except as 
may be necessary to adapt the same thereto”. This provision seems obviously 
designed to take account of and give effect to conditions in the Coast Guard that 
may differ from those in the Navy or Marine Corps, including differing provi- 
sions of law applicable to eligibility to retirement, or crediting of service there- 
for. Apparently in the Navy and Marine Corps service which entitles to credit 
in the computation of pay while on active duty embraces all the service that is 
creditable for retirement under other provisions of law; hence the language so 
providing in section 9 means, in effect, credit for service otherwise applicable for 
retirement. Giving this construction to said language as applied to the Coast 
Guard, in the light of the special phrase quoted above, there would be for credit 
applicable service in the former Lighthouse Service under the provisions of 
U. S. C. title 14, sec. 180. 
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The words in U. S. C. title 14, sec. 180, “for the purpose of retirement in the 
Coast Guard,” evidently embrace retirement under any provision of law appli- 
cable to the retirement of military personnel of that Service, and would seem 
to be susceptible of prospective as well as retrospective application. It is hardly 
conceivable that Congress, after having made provision in the Act of August 5, 
1939, for crediting former Lighthouse Service (computable under section 763 of 
Title 33, as amended and supplemented) toward retirement in the Coast Guard, 
intended to take away this provision in respect to the benefits provided in Public 
Law 305 of February 21, 1946. 

There is a similar question involved in the construction of section 6 of said 
Public Law 305. In determining service credits of officers of the Coast Guard 
thereunder, as affected by the provisions of section 10 of the Act, particularly 
the clause “except as may be necessary to adapt the same thereto”, there would 
seem to be required the same construction as given to said clause under section 
9 of the Act, as discussed above, in the case of those officers having prior Light- 
house Service computable in accordance with U. S. C. title 14, sec. 180. As respects 
officers of the Coast Guard the words “active service in the * * * Coast 
Guard” would seem to contemplate any service creditable for retirement in the 
Coast Guard. In your decision dated September 18, 1946, B-58738, holding that, 
under section 6 of Public Law 305, civilian service in the former Lighthouse 
Service, creditable for retirement purposes under section 6 of the Act of August 
5, 1989, did not constitute “commissioned service”, it was not suggested that 
such former service in the Lighthouse Service was not creditable to make up 
the aggregate twenty years of service required by section 6 of Public Law 305, 
although this point had not been raised. 


Sections 6, 7 (a), 9 and 10 of Public Law 305, approved February 
21, 1946, 60 Stat. 27, 28, 29, provide in pertinent part as follows: 


Sec, 6. When any officer of the Regular Navy or the Regular Marine Corps or 
the Reserve Components thereof has completed more than twenty years of active 
service in the Navy, Marine Corps, or Coast Guard, or the Reserve Components 
thereof, including active duty for training, at least ten years of which shall have 
been active commissioned service, he may at any time thereafter, upon his own 
application, in the discretion of the President, be placed upon the retired list 
on the first day of such month as the President may designate. 


* * * * * 7 * 


Sec. 7. (a) Each officer retired pursuant to the foregoing sections of this Act 
shall be placed on the retired list with the highest rank, permanent or temporary, 
held by him while on active duty, if his performance of duty in such rank as 
determined by the Secretary of the Navy has been satisfactory. In any case 
where, as determined by the Secretary of the Navy, any such officer has not 
performed satisfactory duty in the highest rank held by him while on active 
duty, he shall be placed on the retired list with the next lower rank in which he 
has served but not lower than his permanent rank. Officers retired pursuant 
to the foregoing sections of this Act shall receive retired pay at the rate of 2% 
per centum of the active-duty pay with longevity credit of the rank with which 
retired, multiplied by the number of vears of service for which entitled to credit 
in the computation of their pay while on active duty, not to exceed a total of 
75 per centum of said active-duty pay * * *. 


o * * * * . - 
Sec. 9. When any officer of the Regular Navy or Marine Corps serving in a rank 
below that of fleet admiral has attained the age of sixty-two years, he shall be 
placed upon the retired list by the President with the highest rank, permanent 
or temporary, held by him while on active duty and with retired pay at the rate 
of 2% per centum of the active-duty pay with longevity credit of the rank with 
which retired, multiplied by the number of years of service for which entitled 
to credit in the computation of his pay while on active duty, not to exceed a total 
of 75 per centum of said active-duty pay 
Sec. 10. The provisions of this Act, except as may be necessary to adapt the 
same thereto, shall apply to personnel of the Coast Guard in relationship to the 
Coast Guard in the same manner and to the same extent as they apply to per- 
sonnel of the Navy in relationship to the Navy: Provided, That wherever author- 
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ity is given to the Secretary of the Navy, similar authority shall be deemed given 
to the Secretary of the Treasury to be exercised with respect to the Coast 
Guard at such time or times as the Coast Guard shall be operating under the 
Treasury Department * * *. [Italics supplied.] 


The act of August 5, 1939, 58 Stat. 1216, authorized the President 
to effect the consolidation of the Lighthouse Service with the Coast 
Guard by commissioning, appointing or enlisting in the Coast Guard 
certain officers and employees of the Lighthouse Service. Section 6 
of the act, 53 Stat. 1217, provides: 

In computing length of service, for the purpose of retirement in the Coast 
Guard, of any person commissioned, appointed, or enlisted under the provisions 
of this Act, there shall be included all service computable for retirement under 


the provisions of section 6 of the Act of June 20, 1918, as amended and sup- 
plemented. 


Section 6 of the act of June 20, 1918, 40 Stat. 608, as amended, 33 
U. S. C. 763, so referred to, authorizes certain employees of the 
Lighthouse Service, upon completing thirty years in the active service 
of the Government, to be retired with the annual compensation pro- 
vided therein. 

The provision in section 6 of the act of August 5, 1939, thus author- 
izes certain prior civilian service to be credited in computing “length 
of service” for retirement in the Coast Guard, in the case of persons 
commissioned, appointed or enlisted therein pursuant to that act, and 
such provision appears sufficiently broad to permit the inclusion of 
such prior civilian service in determining whether “officers” of the 
Coast Guard, who came into the Coast Guard under the said 1939 
act, have completed “more than twenty years of active service” so 
as to establish eligibility for retirement under section 6 of the act of 
February 21, 1946. 

Sections 7 (a) and 9 of the 1946 act, supra, provide, however, that 
officers retired under the provisions of sections 6 and 9 shall be 
placed on the retired list with retired pay at the rate of 214 per centum 
of the active dyty pay of the rank with which retired “multiplied 
by the number of years of service for which entitled to credit in the 
computation of their pay while on active duty.” But, as pointed out 
in your letter, personnel of the Coast Guard who were appointed or 
enlisted therein pursuant to the act of August 5, 1939, are not entitled, 
in the computation of their pay while on active duty, to credit for 
prior civilian service in the former Lighthouse Service. In that 
connection, see H. R. 239, introduced in the House of Representatives 
January 3, 1947, which would amend section 6 of the act of August 
5, 1939, so as to authorize persons commissioned, appointed or enlisted 
in the Coast Guard under that act to include all service in the Light- 
house Service “in computing longevity, for the purpose of pay in the 
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Coast Guard.” Although such prior civilian service is not now au- 
thorized to be included in computing active duty pay in the Coast 
Guard, it is suggested that the provision in section 10 of the 1946 
act, extending the provisions of the said act to the Coast Guard, “ex- 
cept as may be necessary to adapt the same thereto,” may be viewed, 
nevertheless, as permitting former Lighthouse Service officers and 
employees now in the Coast Guard to include such civilian service 
in computing their retired pay under sections 7 (a) and 9 of the act. 
The basis for such suggestion appears to be that since, as a matter 
of fact, officers of the Navy and Marine Corps, in the computation of 
their pay while on active duty, and, hence, in the computation of 
their retired pay under sections 7 (a) and 9 of the 1946 act, may in- 
clude at least all their service that is creditable in determining eligi- 
bility for retirement, it was the intent of such sections to permit the 
inclusion of all such service and, therefore, in order to “adapt” such 
provisions to personnel of the former Lighthouse Service now in the 
Coast Guard, it is permissible to view those sections as authorizing 
the computation of retired pay of such personnel on the basis of the 
number of years of service creditable for retirement, although not 
creditable for active duty pay, notwithstanding that such sections 
expressly provide that retired pay is to be based upon a percentage 
of active duty pay multiplied by “the number of years of service for 
which entitled to credit in the computation of their pay while on 
active duty.” 

While it may be that officers of the Navy and Marine Corps, as well 
as officers of the Coast Guard—other than those transferred thereto 
from the Lighthouse Service—receive credit under sections 7 (a) and 
9 of the act of February 21, 1946, in the computation of retired pay, 
for at least the number of years of service they are entitled to count 
in establishing eligibility for retirement, it is to be noted that the 
service for which such officers are entitled to credit in determining 
eligibility for retirement under section 6 of the act, and other’ retire- 
ment statutes is restricted to “active service” in the Navy, Marine Corps 
or Coast Guard—which excludes civilian service in the Government— 
whereas it is only by reason of the specific provision in section 6 of the 
act of August 5, 1939, that a particular class of officers of the Coast 
Guard—those commissioned, appointed or enlisted in the Coast Guard 
from the Lighthouse Service pursuant to the 1939 act—are entitled to 
count prior civilian service in the Lighthouse Service in computing 
“length of service” for retirement, in the Coast Guard. However that 
may be, the language of sections 7 (a) and 9 of the 1946 act is explicit 
to the effect that the retired pay shall be computed by multiplying a 
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percentage of the active duty pay by the number of years of service 
“for which entitled to credit in the computation of their pay while on 
active duty.” To substitute for that clear and unequivocal provision 
a formula whereby the multiplier would be the number of years of 
service creditable toward retirement would not be to “adapt” such 
provision to the Coast Guard but would be to adopt a radically differ- 
ent provision, without legislative sanction, for a particular group of 
officers in the Coast Guard. It may be, as suggested in your letter, 
that the effect of the legislation on this particular group of officers was 
overlooked when the statute was drafted and enacted. I believe you 
will agree, however, that the remedy for any such oversight lies with 
the Congress and not the accounting officers. Also, it may be noted 
that section 7 of the said act of August 5, 1939, 53 Stat, 1217, 14 U.S. C. 
181, provides that upon the retirement from active duty in the Coast 
Guard of any person commissioned, appointed or enlisted therein from 
the Lighthouse Service pursuant to that act, his retired pay shall be not 
less than an annuity computed in accordance with the provisions of 
section 6 of the act of June 20, 1918, as amended, supra, which pro- 
vides for annuities, or retired pay, in amounts up to 75 per centum, 
after 30 years’ service, of the annual civilian compensation received in 
the Lighthouse Service. 

In view of the foregoing it must be concluded that, notwithstanding 
certain apparent equities in favor of officers who were commissioned 
or appointed in the Coast Guard pursuant to the 1939 act, the retired 
pay of such officers, retired under the 1946 act, is required to be com- 
puted on the basis of the “number of years of service for which en- 
titled to credit in the computation of their pay while on active duty,” 
as expressly set forth in sections 7 (a) and 9 of such act, unless en- 
titled to a higher rate of retired pay computed under the provisions of 
the saving clause in section 7 of the act of August 5, 1939, supra. 


(B-64902) 


RETIRED PAY—COAST AND GEODETIC SURVEY OFFICERS TEM- 
PORARILY PROMOTED WHILE IN SERVICE OF WAR OR NAVY DE- 
PARTMENTS 


Coast and Geodetic Survey officers who, while in the service of the War or Navy 
Departments under section 16 of the act of May 22, 1917, were temporarily 
promoted under authority of section 1 (1) of the act of December 3, 1942, in 
like manner as naval personnel under the act of July 24, 1941, are not entitled 
to be retired, other than for physical disability incurred in line of duty, with 
retired pay based on temporary grades, as is provided for temporarily pro- 
moted naval personnel by section 8 of the act of February 21, 1946, amending 
section 10 of the 1941 act, as amended. Compare 26 Comp. Gen. 176. 


754496—48—60 
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Assistant Comptroller General Yates to the Secretary of Commerce, June 6, 
1947: 


There has been considered your letter of March 25, 1947, as follows: 


The Assistant Comptroller General, in his decision of September 10, 1946 
(B-57649), held that the provisions of section 8 of the act of February 21, 1946 
(Public Law 305—79th Congress) extending certain retirement benefits to naval 
and Marine Corps personnel do not apply, generally, to commissioned officers of 
the Coast and Geodetic Survey. The decision further stated that the executive 
and legislative policy in this regard is set forth, to some extent, in the President’s 
statement, which contains the following wording: 

“And it should be remembered that, under existing law, officers of the Coast 
and Geodetic Survey, actually serving under military or naval command, are now 
entitled to the benefits of the laws which apply to the armed forces.” 

During the recent war a number of commissioned officers of the Coast and 
Geodetic Survey were transferred by executive order to the Army and Navy 
pursuant to section 16 of the act of May 22, 1917 (40 Stat. 87). Several of the 
officers so transferred received temporary promotions on recommendation of the 
Secretary of War or the Secretary of the Navy in accordance with section 1 (1) 
of the act of December 3, 1942 (56 Stat. 1088). 

Your decision is requested as to whether commissioned officers of the Coast 
and Geodetic Survey who were temporarily advanced in rank while actually 
serving under military or naval command may be considered as a group to which 
section 8 of the act of February 21, 1946 has application. 

Section 2 of the aforementioned act of December 3, 1942, provides that com- 
missioned officers of the Coast and Geodetic Survey assigned to duty in certain 
areas of military hazard shall be entitled to the rights and benefits provided by 
law for officers of the Coast and Geodetic Survey who are actually transferred to 
the servicé of the War Department or the Navy Department. 

If your decision to the foregoing question is in the affirmative, your further 
decision is requested as to whether commissioned officers of the Coast and 
Geodetic Survey who meet the conditions set forth in section 2 of the act of De- 
cember 3, 1942, may be considered as entitled to the provisions of section 8 of 
the aforementioned act of February 21, 1946. 


Section 16 of the act of May 22, 1917, 40 Stat. 87, 33 U.S. C. 855 to 
857, referred to in your letter, provides, in part, as follows: 


Sec. 16. That the President is hereby authorized, whenever in his judgment a 
sufficient national emergency exists, to transfer to the service and jurisdiction of 
the War Department, or of the Navy Department, such vessels, equipment, sta- 
tions, and personnel of the Coast and Geodetic Survey as he may deem to the 
best interest of the country, and after such transfer all expenses connected there- 
with shall be defrayed out of the appropriations for the department to which 
transfer is made: Provided, That such vessels, equipment, stations, and per- 
sonnel shall be returned to the Coast and Geodetic Survey when such national 
emergency ceases, in the opinion of the President, and nothing in this Act shall 
be construed as transferring the Coast and Geodetic Survey or any of its functions 
from the Department of Commerce except in time of national emergency and to 
the extent herein provided: Provided further, That any of the personnel of the 
Coast and Geodetic Survey who may be transferred as herein provided shall, 
while under the jurisdiction of the War Department or Navy Department, have 
proper military status and shall be subject to the laws, regulations, and orders 
for the government of the Army or Navy, as the case may be, in so far as the same 
may be applicable to persons whose retention ea in the military service 
of the United States is not contemplated by lav * * 


* . e om + * o 
And nothing in this Act shall be construed to affect or alter their rates of pay 


and allowances when not assigned to military duty as hereinbefore mentioned, 
[Italics supplied.] 
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Sections 1 and 2 of the act of December 3, 1942, 56 Stat. 1038, 33 U.S. C. 
854a-1, 855a, provide as follows: 


That personnel of the Coast and Geodetic Survey shall be subject in like man- 
ner and to the same extent and with the same relative conditions as are provided 
for personnel of the Navy to the Act entitled ‘an Act authorizing the temporary 
appointment or advancement of certain personnel of the Navy and Marine Corps, 
and for other purposes”, approved July 24, 1941 (Public, Numbered 188, Seventy- 
seventh Congress), except that temporary appointments and promotions shall 
be limited as follows: 

(1) Commissioned officers in the service of the War Department or of the 
Navy Department, under the provisions of section 16 of the Act of May 22, 1917 
(40 Stat. 87), may, upon recommendation, respectively, of the Secretary of War 
or the Secretary of the Navy, be temporarily promoted to higher ranks or grades. 

(2) Commissioned officers in the service of the Coast and Geodetic Survey may 
ne temporarily promoted to fill vacancies in ranks and grades caused by the trans- 
fer of commissioned officers to the service and jurisdiction of the War or Navy 
Departments under the provisions of section 16 of the Act of May 22, 1917 (40 
Stat. 87). 

(3) Regularly appointed deck officers and junior engineers may be temporarily 
appointed to the rank and grade of ensign: Provided, That the number of deck 
officers and junior engineers holding such temporary appointments shall not ex- 
ceed the number of officers transferred to the War and Navy Departments under 
provisions of section 16 of the Act of May 22, 1917 (40 Stat. 87). 

Sec. 2. Commissioned officers of the Coast and Geodetic Survey who are as- 
signed, during the period of the present war, to duty on projects for the War 
Department or the Navy Department in areas outside the continental United 
States or in Alaska, or in coastal areas of the United States, determined by the 
War or Navy Department to be of immediate military hazard, shall, while on 
such duty, be entitled to the rights and benefits provided by law for officers of 
the Coast and Geodetic Survey who are actually transferred to the service of 
the War Department or the Navy Department: Provided, That the benefits of this 
section shall be applicable also to commissioned officers of the Coast and Geodetic 
Survey serving in the Philippine Islands on December 7, 1941. 


In decision of September 10, 1946, B-57649, 26 Comp. Gen. 176, 
referred to in your letter, it was concluded that the provision in the 
act of December 3, 1942, supra, authorizing certain temporary wartime 
appointments to higher grades for officers of the Coast and Geodetic 
Survey in like manner as provided for officers of the Navy by the act 
of July 24, 1941, 55 Stat. 603, may not be viewed as extending to the 
quasi military personnel of the Coast and Geodetic Survey the right to 
be retired with retired pay of the highest temporary grade they held 
under the act of December 3, 1942, as it authorized for naval personnel 
by the retirement provisions of section 8 of the act of February 21, 
1946, 60 Stat. 28. The question now presented is whether a different 
conclusion might be reached with respect to Coast and Geodetic Survey 
officers who were transferred to the service and jurisdiction of the 
War Department or Navy Department during the war pursuant to 
section 16 of the act of May 22, 1917, supra, in view of the statement 
(quoted in the decision of September 10, 1946) in the President’s veto 
message of August 13, 1942, on H. R. 6818—which as reenacted became 
the said act of December 3, 1942—to the effect that under existing law 
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Coast and Geodetic Survey officers actually serving under military 
or naval command are now entitled to the benefits of laws which apply 
to the armed forces. Such statement in the President’s veto message 
apparently was based on the provision in section 16 of the act of May 
22, 1917, supra, that Coast and Geodetic Survey officers so transferred 
to the War or Navy Department shall have proper military status 
while under the jurisdiction of the War Department or Navy Depart- 
ment and shall be subject to the laws, regulations, and orders for the 
Government of the Army or Navy, as the case may be. 

While it has been recognized in decisions of the accounting officers 
that Coast and Geodetic Survey officers so transferred are entitled, 
while assigned to military duty with the Army or Navy, to receive pay 
and allowances not less than those received by officers of those services 
of relative rank, serving under like conditions, it never has been con- 
sidered that the said proviso in section 16 extends to Coast and Geodetic 
Survey officers transferred to the jurisdiction of the War or Navy 
Department the benefits of laws relating to retirement of officers of the 
Army or Navy. The said act of May 22, 1917, is entitled, “An Act to 
temporarily increase the commissioned and warrant and enlisted 
strength of the Navy and Marine Corps, and for other purposes.” The 
proviso in section 16 of the said act, subjecting Coast and Geodetic 
Survey officers transferred to the War or Navy Department to the laws, 
regulations, and orders for the government of the Army or Navy, as 
the case may be, is specifically applicable to such officers only “in so 
far as the same may be applicable to persons whose retention perma- 
nently in the military service of the United States is not contemplated 
by law.” Except for physical disability, the statutes do not provide 
for retirement of persons temporarily in the military service. Section 
9 of the same act, 40 Stat. 86, with respect to naval officers temporarily 
appointed thereunder, expressly provides that any person originally 
appointed temporarily, as provided in this Act, shall not be entitled to 
any rights of retirement, except for physical disability incurred in line 
of duty.” Thus, section 9 of the 1917 act expressly denied naval officers 
temporarily appointed under that act “any rights of retirement,” 
except for physical disability, and such exception is in consonance 
with the express provision in section 16 of the act giving members of 
the Coast and Geodetic Survey temporarily transferred to the War 
or Navy Department the benefit of all provisions of law relating to 
disability incurred in line of duty. It seems clear, therefore, that, 
except for physical disability incurred in line of duty, the said section 
16 did not intend or contemplate, that Coast and Geodetic Survey 
officers temporarily transferred to the War or Navy Departments 
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should have the benefit of retirement statutes otherwise applicable to 
the military or naval personnel with whom they temporarily served. 

The act of February 21, 1946, 60 Stat. 26, is entitled, “An act to au- 
thorize the President to retire certain officers and enlisted men of the 
Navy, Marine Corps, and Coast Guard, and for other purposes.” Sec- 
tion 8 thereof, amending section 10 of the act of July 24, 1941, as 
amended—the section primarily involved here—provides inter alia, 
that personnel on the active list of the Regular Navy and Marine 
Corps, and certain reserve components thereof, appointed or advanced 
under that act shall, when subsequently retired, be advanced to the 
highest grade and rank in which they served satisfactorily under 
temporary appointments, and shall receive retired pay computed at 
the rate prescribed by law and applicable in each individual case but 
based upon such higher rank. Similar provisions are made for per- 
sonnel on the retired list returned to an inactive status with higher 
temporary rank. Since such provisions in section 8 of the 1946 act, 
as well as other provisions of that act, are provisions of law granting 
additional retirement rights to certain naval personnel for reasons 
other than physical disability and since section 16 of the act of May 
22, 1917, may not be viewed as granting Coast and Geodetic Survey 
officers temporarily transferred to the jurisdiction of the War or Navy 
Department any rights of retirement—except for physical disability 
incurred in line of duty—there is perceived no legal basis upon which 
it now may be concluded that Coast and Geodetic Survey officers so 
transferred are entitled, by virtue of the provisions of the said section 
16, to have their retired pay based upon the highest temporary rank 
such officers held during their service with the War or Navy Depart- 
ment, as provided under section 8 of the act of February 21, 1946, for 
certain naval personnel. That is, there appears to be nothing in sec- 
tion 16 of the 1917 act to warrant a conclusion respecting the retirement 
rights under section 8 of the act of February 21, 1946, of Coast and 
Geodetic Survey officers temporarily transferred to the War or Navy 
Department different from that reached in the decision of September 
10, 1946, supra, respecting Coast and Geodetic Survey officers gener- 
ally. Accordingly, the two questions presented in your letter are 
answered in the negative. 


(B-66366) 


CONVERSION FROM STANDARD TO DAYLIGHT SAVING TIME; ANNUAL 
LEAVE; NIGHT DIFFERENTIAL PAYMENTS 


Employees whose tours of duty on May 11, 1947, were reduced one hour by the 
change at 2 a. m. from standard to daylight saving time in the District of 
Columbia effected pursuant to an order issued under the act of Apri] 30, 1947, 
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may be charged with one hour’s annual leave, and an appropriate explanation 
may be entered in the “Remarks” space provided in the “Time and Attendance 
Report” without showing the exact hour of absence; likewise, a similar 
notation may be entered for the one overtime hour worked on the last Sunday 
of September 1947, when there will be a return to standard time. 
Employees within the purview of the night differential provisions of section 301 
of the Federal Employees Pay Act of 1945, as amended, who worked from 
12 midnight to 8 a. m. on May 11, 1947, when time for the District of Columbia 
was changed from standard to daylight saving time by advancing the clock 
one hour at 2 a, m. pursuant to an order issued under the act of April 30, 
1947, are entitled to payment for 5 hours at the night rate; likewise, on the 
last Sunday of September 1947, when there will be a return to standard time, 
such employees would be entitled to payment for 7 hours at the night rate. 


Comptroller General Warren to the Secretary of Commerce, June 12, 1947: 
Reference is made to your letter of May 15, 1947, as follows: 


Your advice is requested as to the proper payroll action to be taken with respect 
to employees of this Department who work a shift during which the clock is set 
ahead one hour in order to effect daylight saving time. Search of previous 
decisions given by your office under Section 23 of the Independent Offices Appro- 
priation Act of 1935 (48 Stat. 522) and the Federal Employees Pay Act of 1945, 
as amended, has failed to disclose any decision covering this matter. 

In the Washington, D. C. area, for example, clocks were set ahead from 2 
o'clock a. m. to 3 o’clock a. m. on Sunday May 11. As a result of this action, 
employees who worked the 12 midnight to 8:00 a. m. shift actually worked only 7 
hours elapsed time. Since the majority of these employees are on a 40-hour 
week, they will work only 39 hours during the Department’s administrative work 
week commencing at midnight on Saturday May 10. 

Inasmuch as the employees here involved worked the full shift from 12 midnight 
to 8:00 a. m. and were prevented from completing the assigned full 8 hours 
of duty because of reasons beyond their control, would it be proper to pay these 
employees for 8 hours of duty, including 6 hours with additional compensation for 
night differential? If this question is answered in the affirmative, would it be 
proper to make similar payment for 8 hours of duty for the shift worked this fall 
when the clocks are turned back one hour and employees accordingly work 9 
hours instead of 8? 

In case the above principal question is answered in the negative, will it be 
proper for the Department to grant an hour’s annual leave to such of these 
employees as have annual leave to their credit in order that they may not 
suffer the loss of an hour’s pay for work performed during this pay period? 
If so, your advice as to the exact hour of absence on leave to be shown on the 
Standard Form 1130, “Time and Attendance Report,” and the exact hour of 
overtime work to be shown next fall when we revert to standard time is re- 
quested as this determination may affect the payment of night differential. It 
is assumed that only 5 hours of night differential would be payable in the 
instant case as night differential is not payable to an employee in leave status 
and since each employee worked 2 hours of his 7-hour tour of duty after 6:00 
a. m.; however, the exact hour of overtime work to be entered on the time and 
attendance reports this fall when the clocks are set back will be pertinent as 
night differential will be payable for such hour. 

If both of these questions are answered in the negative, the Department will 
appreciate your prescribing the proper procedure to be followed. 

Your early consideration of this request will be greatly appreciated. 


The questions presented in the first part of the third and fourth 
paragraphs of your letter, supra, are similar to questions which were 
presented by the Secretary of the Navy for decision by this office in 
connection with the act of January 20, 1942, Public Law 403, 56 Stat. 
9, section 1 of which provided : 

* © * That beginning et 2 o’clock antemeridian of the twentieth day after 


the date of enactment of this Act, the standard time of each zone established 
pursuant to the Act entitled “An Act to save daylight and to provide standard 
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time for the United States”, approved March 19, 1918, as amended, shall be 
advanced one hour. 


The specific questions propounded by him were: 


Your decision is requested as to whether employees on the work shift that 
includes the time from 2:00 A. M. to 3:00 A. M. on February 9, 1942, are to be 
considered as having worked the hour thus gained and are to be credited with 
pay as though they had actually worked the hour. 

In the event the answer is in the negative, information is requested as to 
whether employees on the shift above referred to should be charged with an 
hour’s leave and dismissed at 8:00 A. M. or whether it should be required that 
they complete eight hours actual work before becoming entitled to overtime 
compensation either on that day or at the end of the 40-hour work week. 


In answer to those questions, it was stated in decision of February 3, 
1942, B-23436: 


Section 1 of the act of March 19, 1918, 40 Stat. 450, established five zones of 
standard time in the United States, and the acts of March 4, 1921, 41 Stat. 1446, 
and March 8, 1923, 42 Stat. 1434, made certain changes therein not here material. 
Section 2 of the act of March 19, 1918, which has not been amended, contains the 
following: 


‘“* * * In all statutes, orders, rules, and regulations relating to the 


time of performance of any act by any officer or department of the United States, 
whether in the legislative, executive, or judicial branches of the Government, or 
relating to the time within which any right shall accrue or determine, or within 
which any act shall or shall not be performed by any person subject to the juris- 
diction of the United States, it shall be understood and intended that the time 
shall be the United States standard time of the zone within which the act is to 
be performed.” 

The act of January 20, 1942, supra, advancing one hour the standard time 
established in all zones by the earlier laws does not modify or supersede any 
portion of the 40-hour week statutes or other statutes regulating the tours of 
duty and compensation of Federal employees. That is, all of the 40-hour 
week statutes which require the establishment of a regular tour of duty of 40 
hours per week and provide for the payment of overtime compensation for work 
in excess of 40 hours, remain in full force and effect. See, with respect to em- 
ployees of the Navy Department and the Naval Hstablishment, the acts of March 
28, 1934, 48 Stat. 522; June 28, 1940, 54 Stat. 678, and section 1 of the act of 
June 3, 1941, Public 100, 55 Stat. 241. Under these statutes employees must 
actually work or be otherwise in a pay status eight hours per day—if that has 
been established administratively as the length of their regular work day—and 
40 hours per week, to be entitled to their regular compensation and to overtime 
compensation for time worked in excess thereof during the week. The em- 
ployees operating on the established shift running from midnight to 8 a. m. may 
not be regarded as having worked an hour on February 9, 1942, by reason of the 
statute requiring the advancing of time in the United States at 2 a. m. on that 
date. The act of January 20, 1942, does not operate to shorten their regular 
work day on February 9, 1942. Accordingly, the first question stated in the 
third paragraph of your letter is answered in the negative. 

Referring to the question set forth in the fourth paragraph of your letter, It 
would appear that since you state “there is a regularly established shift running 
from midnight to 8: 00 A. M., the employees leaving at 8:00 A. M. to make way for 
the day shift coming on at that hour,” and since the advancing of time by one 
hour on February 9, 1942, required by the Act of January 20, 1942, supra, will 
occur within that established shift—the established shifts for the other parts of 
their day being undisturbed by the advancing of said one hour’s time—the em- 
ployees on the shift in question may be charged with one hour’s leave and dis- 
missed at 8 a. m., thus leaving the other established shifts undisturbed. In that 
connection, see decision of May 25, 1940, 19 Comp. Gen. 955, holding as follows 
(quoting from the syllabus) : 

“Under section 1 of the Annual Leave Act of March 14, 1936, 49 Stat. 1161, 
it is within the authority of a department head to require any or all employees 
of a particular unit or of the department, to take annual leave at any time and 
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for any period within the limitations of the statute as the needs of the service 
may require.” 


Of course, under the rules stated in the decision cited in your letter—20 Comp. 
Gen. 555—the hour’s leave of absence will be regarded as synonymous with a duty 
status and a part of the 40-hour weekly tour of duty for the purpose of paying 
both regular and overtime compensation. 


The principles of that decision equally would appear to be for ap- 
plication whenever there is a change from standard time to daylight 
saving time which results in the reduction of the number of hours that 
an employee is required to remain on duty on the day that the change 
from standard time to daylight saving time is effected. Where one 
hour’s leave is charged on that day on account of the reduction of 
the number of hours the employee is required to remain on duty, the 
exact hour of absence on leave need not be shown on the Standard 
Form No. 1130 “Time and Attendance Report” but an appropriate 
brief notation attributing the leave charge to the change from stand- 
ard time to daylight saving time may be entered in the space provided 
for “Remarks”. A similar appropriate notation may be entered when 
the change from daylight saving time to standard time is made. 

Payment of night differential would be proper for all hours worked 
during the hours when night differential otherwise would be payable 
according to the kind of time in effect (standard or daylight saving) 
when services actually are performed. In determining the hours 
when night differential would be payable in the District of Columbia 
for services performed on May 11, 1947, there are for consideration the 
provisions of Public Law 45, 80th Congress, First Session, approved 
April 30, 1947, 61 Stat. 57,58, which provides: 

That, for the purpose of determining whether or not daylight saving time 
Should be established in the District of Columbia during the year 1947, the 
Commissioners of the District shall conduct open hearings at which the resi- 


dents of the District and those in neighboring counties who may be affected 
may express their views on the establishment of such time. 

Seo, 2. If, as a result of the hearings held pursuant to the first section of this 
Act, the Commissioners should decide that daylight saving time should be estab- 
listed in the District during the year 1947, the Commissioners are authorized 
to advance the standard time for the District one hour for any period of the 
year 1947 not earlier than the last Sunday of April of such year and not later 
than the last Sunday of September of such year. Any such time established 
by the Commissioners pursuant to this Act shall, during the period for which 
it is applicable, be considered the standard time for the District of Columbia. 

The Commissioners shall forthwith proceed in the exercise of the authority 
herein contained and shall, as soon as practicable, publish their findings and 


orders thereunder. 

As a result of the authority contained in that act, the Board of Com- 
missioners of the District of Columbia on May 7, 1947, issued an order 
which provides, in part, as follows: 

That at 2 o’clock antemeridian on Sunday, the llth day of May 1947, the 
standard time for the District of Columbia shall be advanced one hour and at 


2 o’clock antemeridian on the last Sunday of September 1947, such time shall 
be returned to the standard time now applicable to the District of Columbia. 
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In the example given in your letter, supra, it is presumed that the 
employees whose tours of duty are from 12 midnight to 8 a. m. are 
subject to section 301 of the Federal Employees’ Pay Act of 1945, 59 
Stat. 298, as amended, 60 Stat. 218, which provides for the payment 
of a differential to an officer or employee for any part of his regularly 
scheduled tour of duty which falls between 6 o’clock postmeridian and 
6 o’clock antemeridian. For such employees who performed services 
in the District of Columbia from 12 o’clock midnight to 2 o’clock ante- 
meridian on May 11, 1947, when the standard time for the District 
of Columbia was advanced one hour, two hours at the night differential 
rate are payable plus an additional three hours at that rate for services 
performed prior to 6 o’clock antemeridian and subsequent to the ad- 
vancement of standard time by onehour. Likewise, on the last Sunday 
of September 1947, when the standard time for the District of Colum- 
bia shall be returned at 2 o’clock antemeridian to the standard time 
applicable to the District of Columbia, prior to May 11, 1947, such an 
employee would be entitled to payment at the night differential rate 
for the two hours from 12 midnight to 2 o’clock antemeridian plus 
payment at the same rate for the services performed during the five 
hours immediately preceding 6 o’clock antemeridian after the time 
change or a total of seven hours payment at the night differential on 
that date. The questions presented are answered accordingly. 


(B-66073) 


TRANSPORTATION—HOUSEHOLD EFFECTS—HOME TO PLACE 
SELECTED UPON RELEASE FROM NAVAL SERVICE 


Navy Regulations—having the force and effect of law—relating to the trans- 
portation of household effects of retired and reserve Navy personnel between 
any points upon the termination of active duty, subject to certain cost limita- 
tions, may not be regarded as authorizing the transportation from the home 
of record to selected places upon the termination of active duty of house- 
hold effects which had not been transported from the home of record or ac- 
quired and used at a point away from the home of record during the period 
of active duty. 26 Comp. Gen. 70, amplified. 


Assistant Comptroller General Yates to the Secretary of the Navy, June 13, 
1947: 

Reference is made to your letter of April 30, 1947 (file JAG: 11: 
WJG: mh, L19/L21), requesting decision as to whether retired and 
reserve naval personnel are authorized to move their household effects 
at public expense from their homes of record to places selected by the 
officer or enlisted man concerned upon termination of active duty. It 
is stated that the question is raised by numerous exceptions taken by 
the Audit Division of the General Accounting Office in the accounts of 
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Navy disbursing officers to payments for moving household effects as 
indicated. Also, it is stated that the decision of August 1, 1946, 
B-58897, 26 Comp. Gen. 70, which was cited as the authority for such 
exceptions, is not applicable since it was based on Army regulations 
differing materially from the Navy regulations covering such ship- 
ments. However, request is made that if it should be held that such 
movement of household effects is not authorized at public expense, ac- 
tion be taken looking to the passing to credit of such erroneous pay- 
ments, particularly those which were paid prior to August 1, 1946, the 
date of the above-cited decision. 

Section 12 of the Pay Readjustment Act of 1942, 56 Stat. 359, 364, 
366, reenacted the authority theretofore contained in section 12 of the 
act of May 18, 1920, 41 Stat. 604, extending to the personnel of the 
Navy the benefit of the laws applying to the Army and the Marine 
Corps for the transportation of household effects. Since the basic 
statutory provision for transporting household effects at Government 
expense is rather in the nature of an authorization to the Secretary of 
War and, by assimilation, to the Secretary of the Navy, to use funds 
appropriated for such purpose without prescribing or limiting the 
conditions or circumstances of such use, the regulations issued by the 
head of the department concerned, governing the transportation of 
household effects of officérs and certain enlisted men upon orders to 
make a permanent change of station, have the force and effect of law. 

Article 29030-1, Bureau of Supplies and Accounts Manual, now in 
effect, provides: 

Upon termination of active duty or temporary active duty to which ordered, 
naval reserve personnel, retired personnel of the Regular Navy and Naval Re- 
serve, and members of the Fleet Reserve are authorized to ship permanent or 
temporary change of station allowances, as the case may be, between any points, 
yut limited in cost to shipment of the same weight within the allowance from the 
jlace of duty to the home of record at the time such personnel were ordered to 
active duty, or, if the last duty was sea duty abroad, from the place where effects 
were shipped when the persons were ordered to sea duty or duty abroad to such 
home of record. The same provisions apply to naval reserve personnel on active 


duty who are honorably discharged (not due to own misconduct), or who are 
retired and released from active duty. 


With respect to Army regulations which authorized transportation 
of household goods “from any points to any points,” upon permanent 
change of station, and “to the home or to any place selected, provided 
the cost of shipment to the place selected is no greater than to the 
place designated as the home when called to active duty,” upon termi- 
nation of active duty in excess of 61 days, it was held in the decision 
of August 1, 1946, 26 Comp. Gen. 70, referred to by you, that such 
regulations contemplate that the right to transportation of household 
effects shall accrue upon release from active duty only as to “such 
household effects as are at that time at a point other than the home 























DECISIONS OF THE COMPTROLLER GENERAL 


927 


of record of the officer or enlisted man concerned and may not be con- 
sidered as authorizing transportation of household effects at Govern- 
ment expense from the home of record to a selected place upon relief 
from active duty.” 

Since, upon release from active duty, the household effects required 
to be moved incident to an officer’s active service necessarily would be 
those moved from his home following orders to active duty, or ac- 
quired and used at a point away from his home during the period of 
such active service, it would appear that the above-quoted rule applies 
with equal force to the transportation at Government expense of the 
household effects of officer personnel of the Navy. The movement— 
after the receipt of orders releasing him from active duty—of house- 
hold effects which have not been brought into the service from an offi- 
cer’s or enlisted man’s home of record has no connection with the offi- 
cer’s orders to active duty or release therefrom, and being purely a 
move for personal reasons, Government funds obviously may not be 
obligated for such services. Accordingly, your question is answered 
in the negative. Furthermore, since there is not authority to obligate 
Government funds for the movement of the household effects of re- 
tired and reserve Navy personnel ordered to active duty from their 
homes of record after receipt of orders for relief from such active 
duty, you are advised that this office would not be warranted in di- 
recting the passing to credit of payments heretofore made erroneously 


and without authority of law by Navy disbursing officers for such 
services. 


(B-65259) 


HOLIDAYS—COMPENSATION—“WHEN ACTUALLY EMPLOYED” 
3 EMPLOYEES 


“When actually employed” employees who are paid on an hourly or per diem 
basis in either classified or unclassified positions and continuously em- 
ployed or required to be available for duty for periods of not less than one 
month, being “permanent” employees within the meaning of section 1.1 (b) 
of the Annual and Sick Leave Regulations, are to be regarded as “regular 
employees” entitled to compensation pursuant to the per diem, etc., em- 
ployee holiday pay statute of June 29, 1938, for holidays on which they 
perform no work. 


Comptroller General Warren to the Secretary of Agriculture, June 17, 1947: 
There has been considered your letter of April 7, 1947, as follows: 


Employees are classified under only two general headings for leave purposes, 
that is, as permanent employees or as temporary employees, in the new “Regu- 
lations Relating to Annual and Sick Leave of Government Employees,” promul- 
gated by the Civil Service Commission, effective July 1, 1946. In view of these 
new regulations, certain questions have arisen as to the conditions under which 
Ww. a. e. employees paid on a per diem basis in either classified or unclassified 
positions may receive pay for unworked holidays. 
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These w. a. e. employees are given different types of appointments depending 
on the type of work for which they are employed. Some are given indefinite 
appointments and are required to work continuously. Some are given indefinite 
appointments and are required to be available for duty at all times but work 
only when called, which may be continuously or intermittently. Some are ap- 
pointed as intermittent employees and may work a few days each month or 
continuously for more than 30 days at a time. All are paid on an hourly or 
a per diem basis. The per hour or per diem rates are determined from per 
annum rates for administrative convenience if the employees are in classified 
positions. They may be determined from local prevailing wage rates when the 
employees are in unclassified positions, 

The Department has understood, from your Decision B-5294, dated September 
9, 1939 (19 Comp. Gen. 337), that the 1938 holiday pay statute is not applicable 
to w. a. e. employees who hold classified positions. It has been our practice 
to pay such employees, when they occupy classified positions, at straight time 
rates for any holiday on which no work is performed, provided they are continu- 
ously employed and are entitled to leave of absence with pay under the terms 
and conditions of the leave regulations, and provided further that the holiday 
does not occur within a period of non-work. We pay our per diem w. a, e. 
employees who occupy unclassified positions at straight time rates for holidays 
which prevent them from working, provided they have worked at least one year 
prior to the holiday and have been continouusly employed, pursuant to the 
1938 holiday pay statute (20 Comp. Gen. 411 and, more recently, 25 Comp. 
Gen. 407, 25 id. 715, 25 id. 794 and 25 id. 825). We have, of course, never con- 
sidered w. a. e. employees hired to work intermittently as entitled to compen- 
sation for an unworked holiday even if in classified positions or continuously 
employed full time during the 30 days prior to the holiday. 

Under the new leave regulations, w. a. e. employees who are continuously em- 
ployed or required to be available for duty for a period of not less than one month 
are regarded as permanent employees for leave purposes (page Z1-451 of the 
Federal Personnel Manual.) Therefore, we would assume that it will now be 
considered that these employees are “regular” employees for holiday pay purposes. 
Furthermore, since leave may be credited to permanent employees at the be- 
ginning of the month, we would assume, where it is anticipated that a w. a. e. 
employee actually will serve or be required to be available for duty for a continu- 
ous month, that he is entitled to payment for a holiday occurring within the month 
even though he will not actually have worked continuously for a month before the 
holiday. Are these assumptions correct? 

Your decision B-62033, dated December 11, 1946, to a Certifying Officer of the 
Forest Service states with respect to this matter that in order to entitle a 
w. a. e. employee to pay for a holiday when not working, it must appear that he 
was continuously employed in that status for one month or more. The case 
under discussion involved an employee who was permanent for leave purposes 
and who held a classified position under an appointment calling for both con- 
tinuous and intermittent employment at different periods. We are not certain of 
the correct application to make this Decision. Does it mean that we are to 
assume, with respect to the entire question under discussion, that w. a. e. em- 
ployees in classified positions who are permanent for leave purposes must be 
continuously employed for a month prior to each holiday, and will this same 
provision apply to the same type of employees in unclassified positions ; or, as we 
have assumed in the immediately preceding paragraph, may such employees in 
both classified and unclassified positions who are permanent for leave purposes 
and who work continuously or are available for duty continuously, be regarded 
as eligible to be paid for unworked holidays regardless of the period of their 
actual service? 

Your decision clarifying the entire question of the pay to which w. a. e. 
employees are entitled for holidays when no work is performed will be greatly 
appreciated. 


The holiday pay statute of June 29, 1938, 52 Stat. 1246, 1247, 
provides : 


That hereafter whenever regular employees of the Federal Government whose 
compensation is fixed at a rate per day, per hour, or on a piece-work basis are 
relieved or prevented from working solely because of the occurrence of a holiday 
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such as New Year’s Day, Washington’s Birthday, Memorial Day, Fourth of July, 
Labor Day, Thanksgiving Day, Christmas Day, or any other day declared a 
holiday by Federal statute or Executive order, or any day on which the depart- 
ments and establishments of the Government are closed by Executive order, they 
shall receive the same pay for such days as for other days on which an ordinary 
day’s work is performed. 

Sec. 2. The joint resolution of January 6, 1885 (U.S. C., title 5, sec. 86), and 
all other laws inconsistent or in conflict with the provisions of this Act are hereby 
repealed to the extent of such inconsistency or conflict. 


As stated in prior decisions of this office, the term, “regular em- 
ployees,” as used in the holiday pay statute, quoted above, has not been 
legislatively defined, and, in tlie absence of an authoritative definition 
of that term, the leave regulations have been used as a general guide to 
the extent that where an employee qualifies thereunder as a permanent 
employee for leave purposes the element of relative permanence of his 
employment is supplied and he thereafter properly may be regarded 
as a “regular employee” within the provisions of the 1938 holiday 
statute. 

The annual leave regulations, effective July 1, 1946, eliminated a 
separate definition of “indefinite employees”—which included “w. a. e.” 
employment—by incorporating the same into the definition of per- 
manent employees. That regulation, which has been retained in the 
current issue of the annual and sick leave regulations (see 12 F. R. 
2902), is as follows: 

(>) “Permanent employees” are those appointed without limitation as to 
length of service, or for definite periods in excess of one year, or for the “duration 
of the job,” or for the duration of the present war and for six months thereafter ; 
and those who, although paid only when actually employed, are continuously em- 


ployed or required to be available for duty for a period of not less than one month, 
as distinguished from part-time or intermittent employees. 


Your assumptions, contained in the fourth paragraph of your letter, 
as to the manner in which that change in the leave regulations affects 
the entitlement of “w. a. e.” employees to holiday pay appear sub- 
stantially correct. However, it is to be understood that “w. a. e.” em- 
ployees serving under temporary appointments for definite periods of 
less than one year would not, under any circumstances, be entitled to 
holiday pay under the 1938 statute; also, those employees appointed 
as intermittent employees and who are compensated upon a “w. a. e.” 
basis likewise would be unable to qualify for holiday pay under the 
statute, supra, since they are specifically excepted from the provisions 
of the annual and sick leave regulations. 

The decision of December 11, 1946, B-62033, referred to in your 
letter, involved an employee who held a classified position under an 
appointment which contemplated continuous or when actually em- 
ployed services without limitation as to time. It was not deemed ma- 
terial in that case whether the employee held a classified or an un- 
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classified position or whether his daily rate of compensation was de- 
rived from an annual salary or otherwise, in view of the provisions of 
the Federal Employees Pay Act of 1945, 59 Stat. 295, as amended, 
60 Stat. 216, which eliminated all major differences theretofore exist- 
ing between those two classes of employees. 

Moreover, the statement in that decision to the effect that payment 
for Labor Day when no services were rendered would not be author- 
ized unless it be established that the employee was continuously em- 
ployed for one month or more is to be regarded as having been used 
in the sense contemplated by the leave regulations so as to include the 
language “or required to be available for duty for a period of not 
less than one month.” It appears there was no showing in that particu- 
lar case either of service or “availability for duty” for a complete 
month prior to the holiday. 


It is believed that the foregoing adequately covers the questions 
raised in your letter. 


(B-65492) 


TRANSPORTATION; TRAVEL ALLOWANCE—NAVY ENLISTED MEN 
DISCHARGED FOR UNDERAGE ENLISTMENT 


Navy enlisted men who were 17 years of age or over at the time of enlistment and 
whose enlistments subsequently were voided because of false statement of 
age are not entitled, upon discharge, to travel allowance under section 126 
of the National Defense Act, as amended by section 21 of the act of August 2, 
1946 ; nor is transportation in kind authorized under the act of September 24, 
1945—such act being applicable only in the case of persons who enlist under 
the age of 17 years—or other law. 


Assistant Comptroller General Yates to the Secretary of the Navy, June 18, 
1947: 


Reference is made to your letter of April 14, 1947, requesting decision 
on a question set forth in a letter dated April 4, 1947, from the Chief 
of the Bureau of Supplies and Accounts, as follows: 


Subj: Enlisted men discharged for under-age. 


1. Section 126 of the National Defense Act, approved 3 June 1916, as amended 
(10 U. S. C. 752; 34 U. S.°C. 895), was further amended by Section 21 of the act 
approved 2 August 1946, Public Law 604, 79th Congress, to read as follows: 

“An enlisted person of the Army, Navy, Marine Corps, or Coast Guard, 
including Reserve components thereof, upon discharge except by way of punish- 
ment for an offense, retirement, or relief from active duty, shall, under such 
regulations as the head of the department concerned may prescribe for personnel 
under his jurisdiction, receive a money allowance of 5 cents per mile for the 
distance from the place of discharge or release from active duty to his home, or 
place of acceptance for active duty, or place from which ordered to active duty, 
or such other place as may be determined to be most appropriate by the head of 
the department concerned. For sea travel involved in travel between place of 
discharge or release from active duty and place to which travel is authorized 
only transportation in kind and subsistence enroute shall be allowed.” 

2. A travel allowance law of like import has existed for many years; in fact, 
almost since the foundation of the government. See Sections 1289 and 1290, 
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Revised Statutes; Section 126 of the National Defense Act, approved 3 June 1916 
(89 Stat. 217), as amended by Section 3 of the Act of 28 February 1919 (40 Stat. 
1208), and other similar provisions of law. All of these statutes provided for the 
payment of travel allowance or furnishing of transportation in kind to officers 
and enlisted personnel when discharged, except by way of punishment for an 
offense. It has been consistently held that such provisions were not all-inclusive 
for the payment of travel allowance to enlisted personnel discharged under any 
and all circumstances. 

8. Section 126 of the National Defense Act of 1916, as amended, was further 
amended by the act of 22 September 1922 (42 Stat. 1021), which amendment 
included the following proviso: 

“That enlisted men under the age of dighinen discharged on the application of 
either of their parents or legal guardian shall be furnished with transportation in 
kind from the place of discharge to the railroad station at or nearest to the place 
of acceptance for enlistment, or to their home if the distance thereto is no greater 
than from the from the place of discharge to the place of acceptance for enlist- 
ment, but if the difference be greater they may be furnished transportation in 
kind for a distance equal to that from the place of discharge to the place of 
acceptance for enlistment.” 

It will be noted that the law, as thus amended, provides for furnishing “trans- 
portation in kind” to enlisted personnel “under the age of eighteen discharged 
on the application of either of their parents or legal guardian.” However, this 
proviso was omitted from the amendment to Section 126 of the National Defense 
Act, as contained in Section 21 of the Act approved 2 August 1946, supra. 

4. In 2 Comp. Gen. 612, it was held that “the government may void a minority 
enlistment fraudu‘ently entered into and when so voided by discharge for under- 
age, no travel allowance is authorized, other than in the case of ‘enlisted men 
under the age of eighteen discharged on the application of either of their parents 
or legal guardian,’” for whom express provision was made in the Act of 22 
September 1922, supra, for transportation in kind to be furnished upon discharge. 

5. In connection with the question at issue, it is pertinent to point out that the 
Act approved 24 September 1945 (59 Stat. 5386), provides for furnishing trans- 
portation in kind and subsistence upon discharge in the case of enlisted men who 
“secure enlistment by reason of false statement of age on their applications for 
enlistment and have therefore been enlisted while under the minimum statutory 
or administrative age limit.” This legislation is limited in its application, how- 
ever, to the class of personnel defined therein ; i. e., those who enlist while ‘under 
the minimum statutory or administrative age limit.” 

6. In view of past decisions on laws dealing with the payment of travel allow- 
ance, it would appear that men who at the time of enlistment were within the 
minimum statutory or administrative age limit and who are thereafter discharged 
prior to attaining their majority by reason of under-age, whether or not such 
discharge was on application of parent or guardian, are not, since the passage of 
the Act of 2 August 1946, entitled to be paid either a travel allowance or to be 
furnished transportation in kind upon discharge. See 9 Comp. Dec. 517; 14 id. 
116; 24 id. 52; 2 Comp. Gen. 612; 9 id. 486. 

7. In view of the omission of the provision for furnishing transportation in 
kind to enlisted men under the age of eighteen, discharged on the application of 
either of their parents or legal guardian by the amendment of Section 126 of the 
National Defense Act of 1916 contained in Section 21 of the Act of 2 August 1946, 
supra, it is recommended that a decision be requested of the Comptroller General 
of the United States as to whether enlisted men not coming within the provisions 
of the Act approved 24 September 1945 (59 Stat. 586), who are discharged by 
reason of under-age on or after 2 August 1946, may be paid travel allowance at 
the time of discharge. In the event it is held that such men are not entitled 
to the payment of travel allowance, it is further recommended that a decision be 
requested as to whether such men may be furnished transportation in kind. 


Section 1 of the act of September 24, 1945, 59 Stat. 536, is as 
follows: 


That the Secretary of the Navy, under such regulations as he may prescribe, 
may discharge or release from the Navy, Marine Corps, and the reserve com- 
ponents thereof, with pay and allowances and discharge certificate found appro- 
priate for their service after enlistment, enlisted persons who heretofore have 
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secured or hereafter may secure enlistment by reason of false statement of age 
on their applications for enlistment and have therefore been enlisted while 
under the minimum statutory or administrative age limit. When so discharged 
or released such enlisted persons shall be furnished transportation in kind 
and subsistence from the place of discharge to their home.” 


As stated in the above-quoted letter, section 1 of said act of Sep- 
tember 24, 1945, applies only to enlisted men who have enlisted while 
under the minimum statutory or administrative age limit. The mini- 
mum administrative age limit for enlistment in the Navy is understood 
to be 17 years, which is within the statutory age limit for enlistments 
in both the Regular Navy and Naval Reserve. Section 4, act of June 
25, 1938, 52 Stat. 1176; 34 U.S. C. 161. Thus, the act of September 24, 
1945, applies only to men who enlist under the age of 17. An enlist- 
ment under the age of 18 based upon a false statement of age is re- 
garded as fraudulent and may be voided by the Government. How- 
ever, if so voided, no right to travel allowance or transportation in 
kind exists, except as expressly provided by law. 2 Comp. Gen. 612, 
614; 24 zd. 901, 909. Section 126 of the National Defense Act, as 
amended by section 21 of the Act of August 2, 1946, 60 Stat. 856, quoted 
in said letter of April 4, 1947, makes no provision for the payment of a 
travel allowance or the furnishing of transportation to a man whose 
enlistment is voided because of a false statement of age on his appli- 
cation for enlistment, and there appears to be no authority under 
existing law for the payment of a travel allowance or the furnishing 
of transportation in kind under such circumstances to a man who at 
the time of his enlistment was 17 years of age or over. 

The question presented is answered accordingly. 


(B-66065) 


PAY—RETIRED—REGULAR NAVY OFFICER WITH SERVICE PRIOR TO 
NOV. 12, 1918, HOLDING HIGHER TEMPORARY RANK; STUDENTS’ 
ARMY TRAINING CORPS SERVICE PRIOR TO NOY, 12, 1918 


The retired pay of a Regular Navy officer requesting voluntary retirement after 
20 years’ service pursuant to section 6 of the act of February 21, 1946, 
while serving in a temporary rank higher than that of his permanent rank, 
may not be computed under the provisions of the fourth paragraph of sec- 
tion 15 of the Pay Readjustment Act of 1942 by reason of service as a 
member of the military or naval forces prior to November 12, 1918, at the 
rate of 75 percent of the active-duty pay of his temporary rank. 

A Regular Navy officer who had served, after induction into the Army of the 
United States, in the Students’ Army Training Corps prior to November 
12, 1918, is to be regarded as having served “as a member of the military 
or naval forces of the United States” within the meaning of the fourth 
paragraph of section 15 of the Pay Readjustment Act of 1942, so as to be 
entitled thereunder to retired pay computed at the rate of 75 percent of 
the active-duty pay of his permanent rank upon voluntary retirement for 
length of service pursuant to section 6 of the act of February 21, 1946. 
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Assistant Comptroller General Yates to the Secretary of the Navy, June 18, 
1947: 


There has been considered your letter of May 2, 1947, as follows: 


Transmitted herewith is a letter dated November 23, 1946, from Captain 
Valentine L. Pottle, U. S. Navy, with enclosures and forwarding endorsements, 
relative to his pay upon retirement. 

Captain Pottle holds the permanent rank of commander and the temporary 
rank of captain, which is the highest temporary rank held by him on or prior 
to June 30, 1946. You will note from his letter that he has asked to be retired 
on July 1, 1947. The enclosures show that he served in the Students’ Army 
Training Corps prior to November 12, 1918. 

In a decision dated February 21, 1923, former Comptroller General McCarl 
held that the Students’ Army Training Corps was a part of the Army and that 
service therein might be counted in proper cases for pay purposes (2 Comp. 
Gen. 516). Under this decision Captain Pottle’s service in that organization 
apparently brings him within paragraph 4 of Section 15 of the Pay Readjust- 
ment Act of 1942 (56 Stat. 368), which provides in pertinent part that the 
retired pay of any officer who served in any capacity as a member of the 
military or naval forces of the United States prior to November 12, 1918, 
shall be “75 per centum of his active duty pay at the time of his retirement.” His 
active duty pay at the time of his retirement will be the pay of a captain with 
over twenty-four years of service to his credit for pay purposes. 

Your decision is requested upon the following questions: 

1. Will Captain Pottle be entitled upon retirement to the increased retire- 
ment benefits as provided in the fourth paragraph of Section 15 of the Pay 
Readjustment Act of 1942, supra? 

2. If so, will he be entitled to retired pay computed as 75 per cent of his 
active duty pay of a captain with over twenty-four years of service to his 
credit for pay purposes? 


Presumably Captain Pottle has completed more than 20 years of 
active service in the Navy and has requested to be voluntarily retired 
under the provisions of section 6, Public Law 305, approved February 
21, 1946, 60 Stat. 27, which provides as follows: 


“When any officer of the Regular Navy or the Regular Marine Corps or the 
Reserve Components thereof has completed more than twenty years of active 
service in the Navy, Marine Corps, or Coast Guard, or the Reserve Components 
thereof, including active duty for training, at least ten years of which shall have 
been active commissioned service, he may at any time thereafter, upon his own 
application, in the discretion of the President, be placed upon the retired list on 
the first day of such month as the President may designate.” 


The retired pay for officers retired pursuant to said section is pre- 
scribed in section 7 of the act, 60 Stat. 27, which reads as follows: 


(a) Each officer retired pursuant to the foregoing sections of this Act shall be 
placed on the retired list with the highest rank, permanent or temporary, held by 
him while on active duty, if his performance of duty in such rank as determined 
by the Secretary of the Navy has been satisfactory. In any case where, as deter- 
mined by the Secretary of the Navy, any such officer has not performed satisfac- 
tory duty in the highest rank held by him while on active duty, he shall be placed 
on the retired list with the next lower rank in which he has served but not lower 
than his permanent _rank. Officers retired pursuant to the foregoing sections of 
this Act shall receive retired pay at the rate of 2144 per centum of the active-duty 
pay with longevity credit of the rank with which retired, multiplied by the num- 
ber of years of service for which entitled to credit in the computation of their 
pay while on active duty, not to exceed a total of 75 per centum of said active-duty 
pay: Provided, That a fractional year of six months or more shall be considered 
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a full year in computing the number of years service.by which the rate of 24% per 
centum is multiplied: Provided further, That officers whose computation of pay 
on the active list is not based upon years of service shall receive as retired pay 
75 per centum of their active duty pay. 

(b) Nothing within this section shall prevent any officer from being placed on 
the retired list with the highest rank and with the highest retired pay to which he 
might be entitled under other provisions of law. 

(c) The highest rank in which an officer served on or prior to June 30, 1946, 
or if a prisoner of war at any time during World War II, the highest rank to 
which an officer was temporarily appointed pursuant to the provisions of the 
Act approved July 24, 1941 (55 Stat. 603), is the highest rank in which the ofti- 
cer may be retired and upon which his retired pay may be based pursuant to this 
section, unless under provisions of law other than those contained within this 
section he is ‘entitled to a higher rank on the retired list or to a higher retired 
pay, or unless at the time of retirement he is serving in a higher permanent grade 
or rank. 


Since Captain Pottle is stated to have served in the Students’ Army 
Training Corps from October 26 to December 10, 1918, the question 
arises as to whether the officer may be regarded as having “served in 
any capacity as a member - the military or naval forces of the United 
States prior to November 12, 1918,” so as to entitle him to retired pay 
of 75 per centum of the active duty pay of his temporary rank of cap- 
tain under the provision in the fourth paragraph of section 15 of the 
Pay Readjustment Act of 1942, 56 Stat. 367, which provides as fol- 
lows: 
The retired pay of any officer of any of the services mentioned in the title of 
this Act who served in any capacity as a member of the military or naval forces 
of the United States prior to November 12, 1918, hereafter retired under any pro- 


vision of law, shall, unless such officer is entitled to retired pay of a higher 
grade, be 75 per centum of his active duty pay at the time of his retirement. 

In decision of May 6, 1947, B-63359, involving a Naval Reserve 
officer retired under the provisions of section 6 of the said act of Feb- 
ruary 21, 1946, it was concluded that the fourth paragraph of section 
15 of the Pay Readjustment Act has no application to Naval Reserve 
officers, with the further observation that (page 10) : 

* * * it is appropriate to add that even if such conclusion were otherwise, 
this office still would be required to object to the use of the rate specified in the 
said fourth paragraph of section 15 in computing the retired pay of the subject 
officer on the pay of his temporary grade since it has been held that the retired 
pay of officers retired under the first six sections of the act of February 21, 1946, 
supra, is limited to that computed at the rate prescribed in section 7(a) of the 


said act unless the officer is entitled to a higher retired pay under other pro- 
visions of law unaided by the said section 7. * * 


In decision of February 28, 1947, B-60908, 26 Comp. Gen. 636, the 
third question concerned the proper rate of retired pay payable to 
an officer of the Regular Navy (permanent lieutenant commander, 
temporary captain) who had been retired under the provisions of sec- 
tion 6 of the act of February 21, 1946, after 21 years’ service, and, also, 
had been specially commended under section 12(1) of the line selec- 
tion law of June 23, 1938, 52 Stat. 951, which authorizes officers spe- 
cially commended, upon retirement, to be placed upon the retired list 
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with the rank of the next higher grade and with three-fourths of the 
active duty pay of the grade in which serving at the time of retire- 
ment. The question there presented was whether the retired pay of 
such officer properly was for computation (1) at the rate of 214 per 
centum of the active duty pay of a captain, temporary, multiplied by 
the number of years for which he was entitled to credit in the compu- 
tation of his pay while on active duty, as provided under section 6 of 
the act of February 21, 1946; (2) on 75 per centum of the pay of a cap- 
tain (temporary) ; or (3), on 75 per centum of the pay of a lieutenant 
commander (permanent). In concluding that the retired pay of such 
officer properly could not be computed on 75 per centum of the active- 
duty pay of his temporary rank but should be based on 75 per centum 
of the pay of his permanent rank of lieutenant commander with over 
21 years’ service—such rate being greater than 5214 per centum of the 
active-duty pay of captain (temporary)—it was stated, in part, as 
follows (pages 643-645) : 


* * * The language employed in section 7 (a) of the act is specific in 
providing that “Each officer retired pursuant to the foregoing sections of this 
Act shall be placed on the retired list with the highest rank, permanent or tempo- 
rary, held by him while on active duty, if his performance of duty in such rank 
as determined by the Secretary of the Navy has been satisfactory”, with the 
retired pay “at the rate of 2% per centum of the active-duty pay with longevity 
credit of the rank with which retired, multiplied by the number of years of service 
for which entitled to credit in the computation of their pay while on active duty, 
not to exceed a total of 75 per centum of said active-duty pay.” The savings 
clauses of sections 7 (b) and (c) manifest no purpose to grant to officers of the 
Regular service retired pay at a rate above 2% per centum of the active duty pay 
of their highest temporary grade or rank, for each year of service, and since that 
rate of retired pay is specifically so provided, there appears to be no legal basis 
or necessity for adverting to provisions other than the savings clauses contained 
in said sections 7 (b) and (c). 

Since the officers referred to in your third and fourth questions appear to have 
been placed on the retired list with the highest temporary rank to which entitled 
under section 7 (a) and not having attained a higher permanent rank, the retired 
pay to which they are entitled is limited to that computed at the rate prescribed 
in section 7 (a) unless entitled to a higher retired pay under other provisions 
of law unaided by said section 7. The legislative history of the act of February 
21, 1946, affords no substantial aid as to the precise meaning and purpose of the 
uncertain, if not redundant, language of the respective sections 7 and 10. While 
the savings clauses appear to have been incorporated in the act for the purpose 
of granting benefits pertaining to officers subsequently attaining higher permanent 
rank, which would exclude granting to officers retired in their temporary rank the 
retired pay to which permanent officers who are specifically commended are 
entitled, sections 7 (b) and (c) of the act saved to such temporary officers the 
retired pay of their permanent rank to which entitled under other laws if greater 


than the retired pay computed on their highest temporary rank under the 
provisions of section 7 (a). 


* + . « + ” * 

Accordingly, since the retired pay of the officer referred to in your third ques- 
tion, when computed on 75 per centum of the pay of a lieutenant commander 
with over 21 years’ service, is greater than 52% per centum of the active duty 
pay of a captain, the officer is entitled to retired pay at 75 per centum of the pay 
of a lieutenant commander. In your fourth question the retired pay computed 
on 60 per centum of the officer’s temporary rank of captain is greater than would 
be his retired pay when computed on 75 per centum of his permanent rank of 
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lieutenant commander, and he is entitled to retired pay computed under section 
7 (a) on the temporary rank of captain. 


Also, see decision of December 16, 1946, B-60127, 26 Comp. Gen. 417, 
to the Secretary of the Treasury, wherein it was concluded, inter alia, 
that the retired pay of a Coast Guard officer who was retired pursuant 
to the provisions of section 6 of the act of February 21, 1946, with 
27 years’ service, is required to be computed on the basis of the per- 
centage rate set forth in section 7 (a) of the act, 60 Stat. 27, unless 
“under other provisions of law and without the advantage of the 
provisions of the said section 7, he is entitled to a higher retired pay,” 
and that such an officer is not entitled, by virtue of the provision of 
the fourth paragraph of section 15 of the Pay Readjustment Act, to 
have his retired pay computed on the basis of 75 per centum of the 
active duty pay of histemporary rank. Hence, following the decisions 
hereinbefore mentioned, it must be concluded, in answer to question 
number 2, that Captain Pottle is not entitled under the fourth para- 
graph of section 15 of the Pay Readjustment Act to retired pay of 75 
yer centum of the active-duty pay of his temporary rank. 

While section 7 (a) of the act of February 21, 1946, authorizes officers 
retired under the first six sections of that act to be placed on the retired 
list with the highest temporary rank to which entitled under that 
section with retired pay as therein prescribed, section 7 (b) and (c) 
saves to such officers the retired pay of their permanent rank to which 
entitled under other laws, if greater than the retired pay computed 
on their temporary rank under the provisions of the said section 7 (a). 
26 Comp. Gen. 636, 644. That the provisions of the fourth paragraph 
of section 15 of the Pay Readjustment Act of 1942, supra, were in- 
tended to apply only to the pay of an officer’s permanent grade and not 
that of a temporary grade, see decision of September 18, 1945, 25 Comp. 
Gen. 274. In the particular case here involved, it is stated that the 
officer has completed 24 years of service for which he is entitled to 
credit in the computation of his pay while on active duty and it appears 
that his retired pay computed under the said provisions of section 15 
on the pay of his permanent rank of commander with over 24 years’ 
service would be greater than 60 per centum (24 x 214) of the active- 
duty pay of a captain, temporary, with the same length of service. 
Hence, the officer would be entitled to 75 per centum of the pay of a 
commander if his service in the Students’ Army Training Corps may 
be considered service as “a member of the military or naval forces 
of the United States” within the purview of such provisions in 
section 15, 
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The Students’ Army Training Corps was established pursuant to 
section II of War Department General Orders No. 79 dated August 
24, 1918, which provided as follows: 


Under the authority conferred by sections 1, 2, 8, and 9 of the act of Congress 
“authorizing the President to increase temporarily the Military Hstablishment of 
the United States,” approved May 18, 1917 [40 Stat. 77], the President directs 
that for the period of the existing emergency there shall be raised and maintained, 
by voluntary induction and draft, a Students’ Army Training Corps. Units of 
this corps will be authorized by the Secretary of War at educational institutions 
that meet the requirements laid down in Special Regulations. 


The Students’ Army Training Corps Regulations, Special Regula- 
tions No. 103, dated September 24, 1918, governing the establishment, 
administration and maintenance of the Corps, provided in part as 
follows: 


8. Object.—The object of establishing units of the Students’ Army Training 
Corps is to utilize effectively the plant, equipment, and organization of the col- 
leges for selecting and training officer candidates and technical experts for 
service in the existing emergency. 

4, Establishment of units —The Students’ Army Training Corps consists of 
units established by the President in qualified educational institutions which 
fulfill the requirements laid down in these regulations. 


+ * * e * * * 


6. Requirements for the establishment of sections.—The sections of a unit of 
the Students’ Army Training Corps and the educational requirements for the 
establishment of the same are as follows: 

a. Collegiate section.—The establishment of a collegiate section (to be known 
as Section A) may be authorized at any civil educational institution which— 

(1) Requires for admission to its regular curricula graduation from a stand- 
ard, four-year, secondary school, or an equivalent, and 

(2) Ordinarily provides a general or professional curriculum covering at least 
2 years of not less than 32 weeks each, and 

(3) Has a student attendance sufficient to maintain a collegiate section of 
a Students’ Army Training Corps unit with a strength of at least 100 men. 


a * = + * * * 

b. Vocational section.—The establishment of a vocational section (to be 
known as Section B) may be authorized at any institution having an adequate 
shop or laboratory equipment and a staff of instructors capable of giving, ap- 
proved vocational training of military value. 

* * * * * * * 


10. Conditions of admission—Eligibility to the Students’ Army Training 
Corps is limited to registrants under the selective-service regulations who are 
physically fit to perform full or limited military duty and who have had at least 
grammar-school education or its equivalent. 

a. Collegiate sections.—A collegiate section (Section A) of a Students’ Army 
Training Corps unit will include those who have graduated from a standard 
four-year secondary school or have equivalent educational qualifications. 

Subject to the approval of the Committee on Education and Special Train- 
ing an institution may prescribe any reasonable addition to the requirement for 
admission set forth in subparagraph a above. The requirement of graduation 
from a standard four-year secondary school or an equivalent, as a condition for 
admission, will be relaxed only in cases where, in the judgment of the Committee 
on Education and Special Training, the enforcement of this requirement would 
admit numbers insufficient to meet the needs of the service. 

b. Vocational sections.—A vocational section (Section B) of a Students’ Army 
Training Corps will include those who have had grammar-school education or its 
equivalent. , 
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11. Status of members of the Students’ Army Training Corps—Upon admis- 
sion to the Students’ Army Training Corps a registrant becomes a soldier in the 
Army of the United States. As such he is subject to military law and to military 
disepline at all times. F 

12. Members of collegiate sections.—The collegiate sections of Students’ Army 
Training Corps Units will be recruited in the first instance by the voluntary in- 
duction of registrants under the selective-service regulations. 

13. Active-duty status—Members of the Students’ Army Training Corps will 
be placed upon active-duty status immediately upon their induction. The Com- 
mittee on Education and Special Training will enter into contracts with educa- 
tional institutions for the quartering, subsistence, and instructions of members 
of the Students’ Army Training Corps unit established at such institutions. 


Under the said regulations, eligibility to the Students’ Army Train- 
ing Corps was limited to registrants under the selective service regula- 
tions and one of the conditions for admission into that branch of the 
service was that the registrant be inducted into the Army of the United 
States under the selective service regulations. The fact that a selec- 
tive draft registrant may have made application and taken the oath 
prescribed for admission to the Students’ Army Training Corps did 
not have the effect of placing him in the military service—a change in 
status from civilian to soldier did not occur until the person was in- 
ducted into the military service in accordance with the applicable 
selective service regulations. See 26 Comp. Dec. 298; id. 678. Con- 
sequently, since it appears that a selective draft registrant legally 
could not become a member of the Students’ Army Training Corps 
prior to induction into the Army of the United States, which induction 
unquestionably made the registrant a member of the military service, it 
is concluded that, under such circumstances, service in that Corps prior 
to November 12, 1918, constituted service “as a member of the military 
or naval forces of the United States” so as to entitle an officer who 
served therein, upon retirement, to the retired pay benefits prescribed 
under the fourth paragraph of section 15 of the Pay Readjustment Act. 

In the present case there has been submitted a photostat “Certificate 
in lieu of lost or destroyed discharge certificate” dated June 17, 1941, 
reciting that Valentine Linn Pottle, ASN, 5,140,006, a private of the 
S. A. T. C., Columbia University, New York, United States Army. 
who was inducted on October 26, 1918, at Columbia University, New 
York, New York, to serve for the period of the emergency was honor- 
ably discharged from the service of the United States on December 10, 
1918, by reason of demobilization. Hence, assuming that the records 
of the War Department show that Captain Pottle actually was in- 
ducted into the Army of the United States on the date stated in the 
said certificate, or prior to November 12, 1918, he would be entitled 
to have his retired pay computed on the basis of 75 per centum of the 
active-duty pay of his permanent rank of commander in accordance 
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with provisions of the fourth paragraph of section 15 of the Pay 
Readjustment Act of 1942. 
Question number 1 is answered accordingly. 


(B-66992) 


LEAVES OF ABSENCE—SICK—COMPENSATION ADJUSTMENTS FOR EX- 
CESS—RESIGNATION IN ANTICIPATION OF REDUCTION IN FORCE 


An employee who, after the receipt of notice of separation by reduction in force 
but prior to the effective date thereof, submitted her resignation from the 
service because of reduction in force may be regarded as having been sepa- 
rated due to reduction in force within the meaning of section 4.6 of the 
Annual and Sick Leave Regulations, so that the compensation representing 
sick leave granted in excess of that earned need not be refunded or deducted 
from the salary otherwise due such employee. 


Comptroller General Warren to Eugene Love, Department of Labor, June 
18, 1947: 
I have your letter of June 10, 1947, as follows: 


There are attached payroll bureau voucher number 205, supported by change 
slip number 1203, and related file, in favor of Credella D. Taylor. 

Miss Taylor was given a notice of separation by reduction in force on May 2, 
1947. The notice provided that she would remain in an active duty status through 
May 17, 1947, and on annual leave or, in the absence of annual leave to her credit, 
on leave without pay until the close of business on June 2, 1947. 

On May 6, 1947, Miss Taylor submitted her resignation effective at the close of 
business May 14, giving as her reason reduction in force. An Advice of Person- 
nel Action was prepared which shows the resignation to have been in anticipation 
of reduction in force. 

An analysis of Miss Taylor’s leave record card shows that on May 14, 1947, 
there was to her credit 12 hours of annual leave and that she was indebted for 
73 hours of sick leave. Since there was due to Miss Taylor 64 hours of pay for 
the period May 4-14, 1947, and she had 12 hours of annual leave to her credit, 
total 76 hours, and she was indebted for 73 hours of advanced sick leave, a payroll 
for 3 hours salary was certified for payment. 

Chapter Z1, Part 30.406 of the Federal Personnel Manual provides as follows: 

“30.406 Separation of employees indebted for unearned leave. In case of 
the separation of an employeee who is indebted for unearned leave, the employee 
shall refund the amount paid him for the period of such excess, or deduction there- 
for shall be made from any salary due him. This section shall not apply in cases 
of death, retirement for disability, or reduction of force, or in case an employee 
is unable to return to duty because of disability, evidence of which shall be sup- 
ported by an acceptable medical certificate.” 

Page R3—44 of the Federal Personnel Manual, under “Reports of Personnel Ac- 
tions,” reads as follows: 

“If an employee resigns after he has received his formal notice of proposed 
separation by reduction in force, the action should be reported as a ‘resignation’ 
and Remarks should carry the notation ‘reduction in force notice issued’. Form 
2806 should be noted: ‘Res. R1F.’ (Resignations of this type, reported in this 
way, will be considered as involuntary separations without cause for the purposes 
of the Retirement Act.” 

The question at issue in the instant case is whether an employee who has been 
given a reduction in force notice and resigns before the effective date of the 
proposed separation, may be considered as having been separated due to reduc- 
tion in force, within the meaning of the Annual and Sick Leave Regulations, so 
that advanced sick leave need not be refunded or offset. 
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Your early advice as to whether this voucher may be certified will be appre- 
ciated, since it is representative of others now before me for certification. 


As the resignation of the employee, in the circumstances stated in 
your submission, was effective after the receipt of notice of separation 
by reduction in force, and was stated as filed for that reason, her 
separation from the service upon the effective date of her resignation 
may be considered as a separation due to reduction in force within the 
purview of section 30.406, chapter Z1, Federal Personnel Manual; ac- 
cordingly, there is no requirement that she refund the compensation 
covering the excess sick leave granted to her. Therefore, the with- 
holding of such amount of salary and compensation for accrued an- 
nual leave as would equal the compensation for the excess sick leave 
was not authorized. Accordingly, the payment to the employee of the 
amount so erroneously withheld appears to be lawful and in accord- 
ance with the cited civil service regulation. 

The voucher which is returned herewith, may be certified for pay- 
ment, if otherwise correct. 


(B-55823) 


NAVY—NAVAL RESERVISTS—SERVICE WITH GUERRILLA AND PHILIP- 
PINE ARMY FORCES; RETIRED OR RETAINER PAY DURING SUCH 
SERVICE 


Transferred members of the Fleet Reserve who had served with the guerrilla 
forces in the Philippines and later with the Philippine Army may not be 
regarded, by reason of the prohibition in section 4 of the Naval Reserve 
Act of 1938 against Naval Reservists being members of other military or 
naval organizations, as having relinquished their de jure status as Naval 
Reservists ; rather, insofar as the Government is concerned, such reservists 
may be considered as having had merely a de facto status in respect of 
their service with the Philippine Army. 

Transferred members of the Fleet Reserve who, while in an inactive status, had 
served with the guerrilla forces in the Philippines and with the Philippine 
Army and whose pay for such services was charged, directly or indirectly, 
to appropriated funds made available to the Government of the Common- 
wealth of the Philippines for the expenses of maintenance and operation 
of its army may not be regarded as entitled to payment of retired or retainer 
pay for any period during which they received pay for services with the 
guerrillas or with the Philippine Army. 


Comptroller General Warren to the Secretary of the Navy, June 19, 1947: 
Reference is made to your letter of February 5, 1946, as follows: 


There is forwarded herewith separate files of correspondence relating to the 
pay status of Angel Fontillas, musician, first class, F-4-C, USNR, and Lazaro 
Canagas, officer’s steward, first class, USN, Retired. 

It will be observed from the enclosed correspondence that Fontillas and 
Canagas are now commissioned officers on active duty in the Philippine Army, 
having served in that capacity since the reoccupation of the Philippine Islands 
by the American forces, and that prior to such reoccupation they both held 
commissions in the guerrilla forces of the Philippine Army. Neither Fontillas 
nor Canagas was called to active duty in the Navy during the present war. 
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It is reported that Fontillas received five months pay as a Captain in the 
Philippine Army for the period February 1, 1945, to June 30, 1945, while it ap- 
pears that Canagas has drawn no pay from the Philippine Army during his 
period of service therein. 

Section 4 of the Naval Reserve Act of 1988 (34 U. S. C., 1940 ed., 853b) 
contains the following proviso: 

“* * * Provided further, That no officer or man of the Naval Reserve shall 
be a member of any other naval or military organization except the Naval 
Militia: * *° %” 

It appears to the Navy Department that Fontillas and Canagas, not having 
been called to active duty in the Navy, had no other alternative, in the face 
of the invasion of the Philippine Islands by the Japanese, except to join the 
guerrilla forces in defense of their home land. Moreover, it is believed that a 
guerrilla force may reasonably be construed as not being a military or naval 
organization within the purview of the above quoted law. 

Subsequent to the reoccupation of the Philippines by the American forces, all 
recognized guerilla organizations were inducted into the Philippine Army, operat- 
ing under the general supervision of the Commanding General, Southwest Pacific 
Forces. It thus appears that the status of Fontillas and Canagas in the Philip- 
pine Army was created by operation of law or by orders from superior authority. 
In view of the above, and particularly since Fontillas and Canagas were never 
discharged from the Navy, it is considered that their naval status was not affected 
by reason of their purported membership in the guerilla forces or in the Philip- 
pine Army. 

Your decision is requested as to whether Canagas is entitled to payment of 
retainer pay as a transferred member of the Fleet Reserve during the period he 
served as q commissioned officer (1) in the guerilla forces of the Philippine 
Islands and (2) for the period during which he held a commission in the Philippine 
Army. In the event Fontillas refunds to the Government the amounts paid him 
as a commissioned officer in the Philippine Army, the Navy Department requests 
an expression of your views as to whether he is entitled to payment of retainer 
pay as a transferred member of the Fleet Reserve for the period during which 
he served in the Philippine Army as a commissioned officer. 


It is understood from your letter and from the enclosures therewith 
that Fontillas was, or is, a member of the Fleet Reserve and that 
Canagas was, or is, a retired Fleet reservist. Hence, the proviso of 
section 4 of the Naval Reserve Act of 1938, 52 Stat. 1176, quoted in 
your letter, properly is for consideration in determining the status 
and the pay rights of both. See 2 Comp. Gen. 762; 4 id. 942, 946 ; 21 id. 
656; B-58879, February 27, 1947. 

By reason of such proviso, it seems clear that a member of the 
Naval Reserve may not become a de jure member of another military or 
naval organization and, at the same time, retain his status as a member 
of the Naval Reserve. 

It has been the accepted general rule that the enlisted status of an 
enlisted man of the Army or the Navy cannot be terminated solely by 
the man’s own acts and that he retains such status until it is terminated 
by competent authority or by operation of law or death. In this con- 
nection, see the opinion of the Supreme Court of the United States in 
the case of Jn re Grimley (1890), 1837 U. S. 147, 152, wherein it is 
stated : 

By enlistment the citizen becomes a soldier. His relations to the State and 


the public are changed. He acquires a new status, with correlative rights and 
duties; and although he may violate his contract obligations, his status as a 
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soldier is unchanged. He cannot of his own volition throw off the garments 
he has once put on, nor can he, the State not objecting, renounce his relations 
and destroy his status on the plea that, if he had disclosed truthfully the facts, 
the other party, the State, would not have entered into the new relations with him, 
or permitted him to change his status. Of course these considerations may not 
apply where there is insanity, idiocy, infancy, or any other disability, which, in 
its nature, disables a party from changing his status or entering into new rela- 
tions. But where a party is sui juris, without any disability to enter into the new 
relations, the rule generally applies as stated. * * * 


In view of such rule and in view of the above-mentioned proviso in 
section 4 of the Naval Reserve Act of 1938, it would appear that the 
reservists here involved necessarily retained their de jure status as 
members of the Naval Reserve notwithstanding their operations with 
guerrilla forces in the Philippines and the subsequent induction of their 
guerrilla organizations into the Philippine Army, there being no ap- 
parent action, purpose or desire on the part of the United States naval 
authorities to terminate their Naval Reserve status. It follows that, 
insofar as the Government of the United States is concerned, their 
status with respect to the Army of the Philippines may be viewed as 
no more than a de facto status. 

By section 2 (a) (12) of the Philippine Independence Act of March 
24, 1934, 48 Stat. 457, 48 U. S. C. 1232, the President was given 
authority to order into the service of the armed forces of the United 
States all military forces organized by the Philippine Government. 
Acting under such authority, the President, under date of July 26, 
1941, issued a Military Order calling and ordering “into the service 
of the armed forces of the United States for the period of the existing 
emergency * * *- all the organized military forces of the Govern- 
ment of the Commonwealth. of the Philippines.” 6 F. R. 3825. Such 
order was revoked, effective June 30, 1946, by Military Order dated 
June 29, 1946, 11 F. R. 7394, and the Philippines were declared to be 
independent by a Proclamation of the President of the United States, 
number 2695, dated July 4, 1946, 11 F. R. 7517. During the effective 
period of the Military Order of July 26, 1941, appropriations were 
made by the United States Government for “all expenses necessary for 
the mobilization, operation and maintenance of the Army of the 
Philippines” and such appropriations were available for payment to 
the Government of the Commonwealth of the Philippines, either in 
advance of, or in reimbursement for, such expenses. See 55 Stat. 813; 
56 Stat. 628; 57 Stat. 365; 58 Stat. 591; 59 Stat. 401; 60 Stat. 14. 
Thus, it appears that any payments which the reservists here involved 
received for their services with the Philippine Army, at least prior to 
July 1, 1946, and possibly payments for prior guerrilla service, ulti- 
mately were charged to appropriated funds of the United States; and 
since such payments were, in effect, payments for active service under 
the armed forces of the United States, this office would be required to 
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object to the payment of retired pay or retainer pay to such reservists 
for any period for which they so received pay for services with the 
guerrillas or with the Philippine Army and for which such pay was 
charged, directly or indirectly, to appropriated funds of the United 
States. That is to say, the law may not be viewed as contemplating 
or authorizing an additional payment of retainer or retired pay, as 
in an inactive status, for periods of active military service for which 
payment has been made by the United States. 

Subject to the foregoing and in view of the particular circumstances 
and the conditions of emergency under which Fontillas and Canagas 
served with the guerrillas and with the Philippine Army, this office 
would not be required to object to otherwise proper payments to them 
of retainer pay or retired pay, it being assumed that they have been, 
or soon will be separated from the service of the Philippine Army. 
See Petition of Agustin (1945), 62 F. Supp. 832. Your questions are 
answered accordingly. 


(B-65533) 


COMPENSATION—WITHIN-GRADE SALARY ADVANCEMENTS—SERV- 
ICE CREDITS—NON-PAY STATUS PRECEDING RESTORATION AFTER 
MILITARY SERVICE AS AFFECTING PRIOR CIVILIAN SERVICE 


In view of the purpose of the Civil Service Regulations under the Federal Em- 
ployees Pay Act of 1945 relating to service credit for within-grade advance- 
ment that each prescribed period of service may be considered separately, 
the fact that an employee was in a non-pay status (including a break in 
service) between the termination of military service and restoration to 
civilian duty—which affected the service credit in a waiting period subse- 
quent to that period in which prior civilian service is creditable—does not 
operate to deny to the employee a salary advancement based in part upon 
such prior civilian service. 26 Comp. Gen. 30 and id. 506, modified in part. 


Comptroller General Warren to the President, United States Civil Service 
Commission, June 23, 1947: 


There has been considered your letter of April 14, 1947, as follows: 


The Commission respectfully requests your advice on the interpretation and 
applicability of its regulation pertaining to the counting of prior civilian employ- 
ment in certain situations upon the employees’ return from military service, and 
the following statements are presented for your consideration: 

In your decision B-57081 of July 13, 1946 (26 Comp. Gen. 30), it is held, in 
regard to a veteran who was reemployed in the War Department after 38 days 
of non-pay status (including break in service) between discharge from the mili- 
tary service and reemployment, that 

“Pursuant to the above regulation (Section 301, Part III, Chapter II, of the 
Civil Service Regulations issued under the Federal Employees Pay Act of 1945) 
the employee in this case would be entitled to credit for all military service but 
as she was restored to a civilian position more than 30 days (including a break 
in service) after her separation from the military service no credit for prior 


civilian service can be given toward within-grade salary advances. 22 Comp. 
Gen. 1104.” 
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Subsection (e) of Section 301 of the regulations under the 1945 Pay Act pro- 
vided that any employee entitled to be credited with military service toward 
within-grade pay increases thereunder “shall also be entitled to credit for civilian 
employment prior to leaving his position to enter the armed forces .. . in 
accordance with subsections (a), (b), (c), and (d) of this section.” 

The force of this quoted portion of Section 301, as we understand it, was to 
require the departments to credit restored veterans with their prior civilian 
service toward within-grade salary advancements that became due on July 1, 
1945, or thereafter, provided the veterans were entitled to be credited with their 
military service toward such advancemenis. There was the further condition 
that in computing credit for the prior civilian service the provisions of subsec- 
tions (a), (b), (c), and (d) of Section 301 should apply. 

Subsections (a) and (b) of Section 301 provided that in computing the periods 
of service required for within-grade pay increases credit should be allowed for 
past civilian service in any branch of the Federal Government, and time elapsing 
on annual, sick, or other leave with pay. Subsections (c) and (d) provided for 
crediting 

“(c) Time elapsing in a non-pay status (including break in service) not ex- 
ceeding thirty days within any one time period of twelve or eighteen months, as 
the case may be,” and 

“(d) Service rendered prior to absence on furlough or leave without pay where 
such absence is in excess of thirty days but not exceeding one year.” 

Based on your decision B-34916 of June 12, 1943 (22 Comp. Gen. 1104), sub- 
section (d) was not regarded as benefiting any employee who had had a break 
in service and who did not come within the purview of subsection (c) of Section 
301. However, we find nothing in subsection (c) which might be regarded as 
prohibiting the granting of credit to a veteran for civilian employment in the 
waiting period in which his military furlough began if there was no absence of 
more than thirty days in a non-pay status in such waiting period and the employee 
was restored in a subsequent waiting period under conditions entitling him to 
count all his military service toward periodic pay increases. We believe that a 
careful analysis of the regulations will show that credit for prior civilian service 
should not be disallowed in such cases, regardless of the length of time elapsing 
between honorable discharge and restoration in a subsequent waiting period. We 
believe that the only case in which a properly restored veteran might be regarded 
as not entitled to receive credit for his prior civilian service pursuant to the regu- 
lations under the 1945 Pay Act would be the rather unusual case where his mili- 
tary and prior civilian service and more than thirty days of non-pay status 
(including break in service) between honorable discharge and restoration were 
all included in one waiting period. In this situation, the more than thirty days 
of non-pay status, including break in service, between discharge and restoration 
would reflect back on the prior civilian employment because it occurred in the 
same waiting period, and the effect would be as indicated in your decision of 
June 12, 1943 (22 Comp. Gen. 1104). 

The following specific example will illustrate the type of case about which we 
feel that action denying credit for civilian employment prior to military fur- 
lough would be inequitable and not in harmony with the intent of the above- 
quoted regulations: 

Ezample: A clerk-typist, CAF-2, was promoted from CAF-1, $1,320 to CAF-2, 
$1,440, effective October 1, 1943 ; inducted into the army on December 18, 1943, and 
placed on military furlough March 8, 1944, at the expiration of his leave; received 
an honorable discharge from the army on April 9, 1946; returned to civilian duty 
June 10, 1946, having applied April 18, 1946 but his return was delayed for 
personal reasons. He was given pay increases as of April 1, 1945, to $1,560, and 
April 7, 1946, to $1,902. (Note: General Accounting Office draft of Notice of 
Exception to Personnel Action taken to effect the return of this employee from 
military furlough stated that only his military service is countable toward 
within-grade salary advances.) 

It will be deeply appreciated if you will review your decision B-57081 of July: 
18, 1946, and also decision B-61874 of January 20, 1947, and advise whether, in 
the light of the foregoing presentation, you will be required to continue to take 
exception to the granting of credit for prior civilian service in situations like 
those on which question (f) in the former and Case II, Employee B, in the latter 
decision are based. In case these former decisions on the matter do not have 
to be followed, it will also be appreciated if you will advise whether it will be 
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proper to make adjustments in the salary rate of employees in cases which have 
already been settled on the basis of such decisions. 


The decisions of July 13, 1946, B-57081, and January 20, 1947, 
B-61874, 26 Comp. Gen. 30 and 506, respectively, referred to in your 
letter, held, in effect, that under the applicable regulations of the Civil 
Service Commission, a non-pay status (including a break in service) 
between termination of service with the armed forces and restoration 
or reemployment in a civilian position under the Federal Government 
operates to deny credit for within-grade salary advancement purposes 
for civilian service rendered prior to entry into the armed forces. 
The holding in those decisions merely was an application of the rule 
stated in decision of June 12, 1943, 22 Comp. Gen. 1104, also referred 
to in your letter, which was rendered with respect to the effect of sub- 
stantially similar prior within-grade salary advancement regulations 
contained in Executive Order 8882, September 3, 1941. In that con- 
nection, it may be stated the provision in subsection 301 (e) of the said 
Civil Service Regulations that persons entitled to credit for military 
service “shall also be entitled to credit for civilian employment prior 
to leaving his position to enter the armed forces” is not viewed as grant- 
ing any greater right in that respect than that theretofore granted by 
Executive Order 8882 since the crediting of such prior civilian service 
expressly was made subject to the provisions of subsections (a), (b), 
(c), and (d) of those Regulations which contain limitations similar to 
those imposed by the said Executive order. 

As pointed out in your letter, the decision in 22 Comp. Gen. 1104 
was directed to the situation wherein the non-pay status (including 
a break in service) occurred in the waiting period which included the 
prior civilian service sought to be counted for within-grade salary 
advancement purposes. However, such were not the situations con- 
sidered in the later decisions of July 13, 1946, and January 20, 1947, 
supra, in respect of the cases alluded to in the concluding paragraph 
of your letter. In said cases the break in service occurred in a waiting 
period subsequent to the waiting period in which the prior civilian 
service was creditable. That point was not specifically brought out, 
and was overlooked in the consideration of said cases. Now that the 
point specifically has been brought to attention, it seems reasonably 
clear in the light of the explained purpose of the regulations that 
for within-grade salary advancement purposes each prescribed period 
of service properly may be considered separately ; hence, eligibility for 
salary advancement based thereupon properly may be viewed as un- 
affected by conditions arising in subsequent periods. Therefore, since, 
in the illustration given in your letter, the civilian service rendered 
by the employee prior to his entry into the armed forces, together 
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with approximately the first seven [thirteen] months of his military 
service, comprised a prescribed waiting period for a within-grade 
salary advancement to which he was entitled upon restoration to civilian 
duty, the fact that there was a non-pay status (including a break in 
service) between the termination of military service and restoration 
to civilian duty—which affected the service credit in a waiting period 
subsequent to that period in which the prior civilian service is credit- 
able—should not operate to deny to the employee such salary advance- 
ment. To the extent that the decisions of July 13, 1946, and January 
20, 1947, supra, applied the “break in service” rule to the entire period 
involved instead of to the separate waiting periods, they are modified 
accordingly. 

Referring to the concluding sentence of your letter, you may be ad- 
vised that this office would not be required to object to otherwise 
proper adjustments in those cases in which the salary rates of employ- 
ees were fixed in accordance with the referred-to holdings in the above- 
mentioned decisions. 







































(B-65712) 


COMPENSATION—WITHIN-GRADE SALARY ADVANCEMENTS—GRANT 


OF TO RETURNING VETERANS FOR COMPENSATION EQUALIZATION 
PURPOSES 


The administrative authority to reemploy returning veterans in positions of 

higher classification than that of the positions held upon entry into the armed 
forces may not be viewed as including authority to grant within-grade salary 
advancements at the time of reemployment, or at any time thereafter, with- 
out regard to length of service, efficiency or cOnduct, in contravention of the 
uniform within-grade salary-advancement plan prescribed by section 402 of 
the Federal Employees Pay Act of 1945, so as to place returning veterans on 
a parity with non-veteran employees who occupied the same status as the 
veteran when he entered the armed forces. 





Comptroller General Warren to the Secretary of Labor, June 23, 1947: 
There has been considered your letter of April 17, 1947, as follows: 


The Department has been asked by the Hugo Wohlhagen Post No. 1258, the 
American Legion, New York City, to adopt a policy whereby the salaries of vet- 
eran employees who have already been restored to duty at salaries which included 
periodic pay increases accrued during military service and who have been subse- 
quently promoted to higher grade, would now be equalized by means of salary 
increases within the grade with those of non-veteran employees in the same grade 
whose salaries are above the minimum of the grade. The application of this 
policy would result either in the granting of more than one equivalent increase 
within one service period of twelve months or in the granting of an increase before 
the completion of the service period. 

Typically, this policy would work out in the following manner: 

Employee A (who is a non-veteran) entered on duty as a Wage-Hour Inspector 
in Grade CAF-6 on November 1, 1942. On May 16, 1943, he was promoted to 
Grade CAF-7; and, on November 16, 1943, he was promoted to Grade CAF-8. 
These promotions were in accord with the Department’s policy under which the 
Grades 6 and 7 are regarded as training grades and promotions to Grade CAF-8 
are based on a six-month period of service in each grade plus demonstrated 
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ability to perform satisfactorily the duties required at each grade level. Em- 
ployee A has accrued two periodic pay increases in Grade CAF-8, so that his 
present salary rate is $4,024.20 per annum. 

Employee B (who is a veteran) entered on duty as a Wage-Hour Inspector 
at the same time as Employee A and was promoted to Grade CAF-7 at the same 
time as Employee A. However, Employee B left his position in Grade CAF-7 to 
enter military service on August 20, 1943, and his position was discontinued. On 
November 6, 1945, Employ. e B returned from military service and was restored to 
duty in a position of like seniority, status, and pay (Grade CAF-7) plus one 
periodic pay increase accrued during military service. On January 13, 1946, he 
was granted a second periodic pay increase in Grade CAF-7. Employee B was 
promoted to Grade CAF-8 on April 21, 1946, so that his present salary rate is 
$3,773.40 per annum, $250.80 less than the non-veteran, Employee A. If per- 
mitted to adopt the proposed policy, the Department would immediately increase 
the salary rate of the veteran, Employee B, two steps to $4,024.20 effective 
retroactively to April 21, 1946. 

In response to the Legion Post’s original request, the Department advised that 
the adoption of the proposed policy would be inconsistent with your decision of 
November 23, 1942 (22 Comp. Gen. 489). I understand, however, that in a letter 
to the Legion Post (B-62280, January 24, 1947), replying to an inquiry from it in 
this matter, you indicated that your decision in 22 Comp. Gen. 489 did not involve 
the rights of returning veterans, and that your decision of July 1, 1946 (26 Comp. 
Gen. 30), is more apropos to the situation in question. This decision held, quot- 
ing from the syllabus: 

“An employee who was receiving the maximum salary rate of grade CAF-5 
prior to military service is entitled, upon restoration after military service to a 
position in grade CAF-7, the entrance salary of which is the same as the maximum 
of the lower grade, to be restored at the salary step of the higher grade which 
will allow credit for all military service and otherwise creditable prior civilian 
service toward within-grade salary advancements under section 402 of the 
Federal Employees Pay Act of 1945.” 

Since the application of this decision to the proposed policy is not clear, I would 
appreciate having your decision as to whether I am authorized to take actions in 
accordance with the proposed policy. Specifically, is the Department authorized 
to grant a salary increase of $250.80 to Employee B at this time in order to 
raise his salary rate to that of of Employee A? If so, may the increase be made 
retroactively effective on April 21, 1946, the date of promotion to Grade CAF-8? 


As stated in the letter of January 24, 1947, B—-62280, of this office, 
to the Commander, Hugo Wohlhagen Post No. 1258, The American 
Legion—the letter referred to in your letter, swpra—the decision in 22 
Comp. Gen. 489, respecting the fixing of salary rates upon the transfer, 
promotion, or demotion of employees under the Federal Government 
did not involve a consideration of the rights of returning veterans. 
Hence, that decision is not necessarily for application to the matter 
presented in your letter. 

Section 8 (b) of the Selective Training and Service Act of 1940, 
54 Stat. 885, 890, as amended, provides, inter alia, that any person who 
leaves a position, other than a temporary position, under the Federal 
Government, upon meeting the requirements therein prescribed, “shall 
be restored to such position or to a position of like seniority, status, 
and pay.” Under that statutory provision, a returning veteran, if 
otherwise qualified, is entitled, as a matter of right, to restoration 
to his former civilian position or to one of like seniority, status, and 
pay. That isto say, he is entitled to be placed back into the permanent 
position which he occupied at the time of entry into the armed forces; 
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or, if for any reason such restoration is not feasible, he is entitled to 
be placed into a position similar in all respects to his former civilian 
position. There is nothing in that provision, or in the legislative 
history of the said Selective Training and Service Act which reason- 
ably may be construed as authorizing, in any event, the placing of 
returning veterans on a parity, in all respects, with non-veteran em- 
ployees who occupied the same civilian status as the veteran at the 
time he entered the armed forces. Conversely, there is nothing in that 
provision which in any wise affects the administrative authority to 
place returning veterans in positions allocated to grades above those 
to which their former positions are allocated, provided the veterans 
otherwise are qualified to perform the duties and discharge the re- 
sponsibilities of such higher grade positions. Such administrative 
authority has been recognized in decisions of this office. See 26 Comp. 
Gen. 30; id. 506. And it was in respect of such proposition that at- 
tention was invited, in the referred-to office letter of January 24, 
1947, to the decision in 26 Comp. Gen. 30. 

The administrative authority thus recognized to reemploy return- 
ing veterans in positions of higher classification than that of the 
positions held by them at the time of entry into the armed forces, 
properly may not be viewed as including authority to grant such 
veterans within-grade salary advancements at the time of reemploy- 
ment, or at any time thereafter, in contravention of the provisions 
of existing law governing such matters. By the act of August 1, 
1941, 55 Stat. 613, amending section 7 of the Classification Act of 
1923, as amended, the Congress prescribed a uniform procedure ap- 
plicable to all employees under the Classification Act, for the grant- 
ing of within-grade salary advancements based upon length of serv- 
ice, efficiency, and conduct. Hence, it is only in accordance with that 
section, as further amended by section 402 of the Federal Employees 
Pay Act of 1945, 59 Stat. 299, that within-grade salary advancements 
now may be authorized for such employees. See 21 Comp. Gen. 118, 
541; 22 id. 489. Accordingly, the first question presented in the con- 
cluding paragraph of your letter is answered in the negative, thus 


rendering unnecessary any answer to the second question presented 
therein. 


(B-65983) 


OFFICERS AND EMPLOYEES—REINSTATEMENT AFTER MILITARY 
DUTY—GRANTING OF SICK LEAVE IMMEDIATELY UPON RESTORA- 
TION 


Provided it be administratively determined that the physical condition of an 
employee entitled to the reempleyment benefits of section 8 of the Selective 
Training and Service Act of 1940, as amended, upon the termination of his 
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services with the armed forces is not such as would render him unqualified 
to perform the duties of his former position, such employee may be restored 
to duty, and, upon proper application therefor, immediately may be granted 
sick leave to the extent authorized by the current leave regulations. 24 
Comp. Gen. 357, amplified. 

Comptroller General Warren to the Chairman, Federal Trade Commission, 
June 23, 1947: 

There has been considered your letter of April 30, 1947, as follows: 

On April 9, 1941, Mr. Russell M. King, an attorney in Grade P-4 on the staff of 
the Federal Trade Commission entered the military service, from which service 
he was discharged with the rank of Colonel, April 11, 1947. His discharge was by 
reason of a disability that permanently incapacitated him for active military 
duty. Colonel King immediately made application for restoration to duty with 
this Commission pursuant to the Selective Service and Training Act of 1940 as 
amended (Pub. No. 783, 76th Cong.; Pub. Res. 96, 76th Cong.) 

Colonel King advises, however, that upon his restoration to duty, it is his 
purpose because of a physical condition incurred while in the service, to immedi- 
ately make application for sick leave to the extent of about eighty days, which 
leave had accrued to his credit. 

You are requested to advise the Commission whether it would be acting within 
the law if it restored Colonel King to duty and immediately granted him extended 
leave as indicated with pay. ’ 


Under the provisions of section 8 of the Selective Training and 
Service Act of 1940, 54 Stat. 890, as amended, requiring, inter aiia, 
that upon compliance with the conditions therein prescribed, a former 
employee upon termination of his services with the armed forces shall 
be entitled to his former civilian position or a position of like seniority, 
status, and pay, it consistently has been held that an employee so re- 
stored is entitled to recredit of the annual and sick leave to his credit 
at the time of his entry into the armed forces. One of the conditions 
specified by that section to entitle a former employee to restoration 
as provided therein is that he be mentally and physically qualified to 
perform the duties of his civilian position. In that connection, it has 
been held that where, at the time of application for restoration, the 
physical condition of the former employee is such as to render him 
unqualified, at that time, to perform the duties of his civilian position, 
he properly may not be considered as having been “restored” to such 
position within the meaning of the said section 8, by administrative 
action purporting to place him on the rolls in a leave-without-pay 
status while so incapacitated. See 23 Comp. Gen. 832. Compare 
21 id. 403. On the other hand, it has been held that where it adminis- 
tratively is determined that a former employee is qualified, mentally 
and physically, to perform the duties of his civilian position, the mere 
fact that his entrance on duty is to be delayed by reason of treatment 
for a temporary incapacity, does not preclude administrative action 
restoring the employee to the rolls for the purpose of granting him 
leave without pay. See 24 Comp. Gen. 357. 

While the above-mentioned rules have been enunciated with respect 
to the restoration of a former employee to his civilian position in ac- 
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cordance with the said 1940 statute in a leave-without-pay status, it is 
apparent that such rules are equally applicable with respect to the 
granting of annual or sick leave in appropriate cases. Accordingly, 
in answer to the specific question presented in your letter, you are 
advised that if it be determined administratively that Colonel King’s 
physical condition is not such as renders him unqualified to perform 
the duties of his former position with your Commission, he may be 
restored to the rolls in accordance with the provisions of the Selective 
Training and Service Act, and, upon proper application therefor, 
immediately may be granted sick leave to the extent authorized by 
the current leave regulations. 


(B-66709) 


TRAVELING EXPENSES—RETURN TO U. S. FROM OVERSEAS DUTY— 
EMPLOYEES FURLOUGHED: DUE TO REDUCTION IN FORCE 


For the purpose of applying the requirement of section 7 of the administrative 
expense statute of August 2, 1946, that, unless “separated” for reasons 
beyond their control, appointees for overseas duty render 12 months’ service 
as a condition to payment of expenses of travel to and from the overseas 
station, an employee placed on furlough upon being reached for reduction 
in force may be regarded as separated from the service on the last day he 
is in a pay status. 


Comptroller General Warren to the Secretary of the Interior, June 23, 1947: 
[have your letter of May 28, 1947, as follows: 


A question has arisen in connection with the reduction of force of this Depart- 
ment in’ Alaska as to whether the word “separated” used in section 7 of Public 
Law 600, is to be taken literally or whether it is intended to be used broadly in 
the loss of position by reduction in force. It is the practice to furlough per- 
manent employees who are affected by reduction in force in accordance with the 
retention preference regulations, and it is the view of this Department that the 
type of action taken is immaterial—that is, whether an employee is actually 
separated or furloughed—as far as return transportation to the States is 
eoncerned. Your ruling on this question will be appreciated. 


Section 7 of the act of August 2, 1946, Public Law 600, 60 Stat. 808, 
provides: 


Appropriations for the departments shall be available, in accordance with 
regulations prescribed by the President, for expenses of travel of new ap- 
pointees, expenses of transportation of their immediate families and expenses 
of transportation of their household goods and personal effects from places of 
actual residence at time of appointment to places of employment outside con- 
tinental United States, and for such expenses on return of employees from 
their posts of duty outside continental United States to the places of their actual 
residence at time of assignment to duty outside the United States: Provided, 
That such expenses shall not be allowed new appointees unless and until the 
person selected for appointment shall agree in writing to remain in the Govern- 
ment service for the twelve months following his appointment, unless separated 
for reasons beyond his control. In case of a violation of such agreement any 
moneys expended by the United States on account of such travel and transpor- 
tation shall be considered as a debt due by the individual concerned to the 
United States. This section shall not apply to appropriations for the Foreign 
Service, State Department. 
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While the granting of a furlough to an employee reached for separa- 
tion in a reduction in force requires the retaining of the employee on 
the official records of the furloughing office until expiration of the 
furlough—thus preserving certain benefits which otherwise would be 
lost by an immediate separation—such furloughs do, in fact, separate 
the employee from active duty ; accordingly, for the purposes of apply- 
ing the phrase, “unless separated for reasons beyond his control,” as 
used in section 7 of the above-quoted act of August 2, 1946, an em- 
ployee placed on furlough properly may be considered as separated 
from the service on the last day on which he is in a pay status. Cf. 
26 Comp. Gen. 347, page 349. 


(B-66815) 


COMPENSATION — POSTAL SERVICE — AUTOMATIC PROMOTIONS — 
SERVICE CREDITS—TEMPORARY CUSTODIAL SERVICE EMPLOYEES 
GIVEN PERMANENT APPOINTMENTS 


Temporary Postal Service employees of the custodial service who are compen- 
sated pursuant to section 14 (1) of the Postal Service pay statute of July 6, 
1945, at the respective rates of Grade 1 provided for regular employees of 
the custodial service may not, when given permanent appointments to the 
same positions, count service rendered under their temporary appointments 
immediately preceding their permanent appointments toward the one yeur’s 
satisfactory service in each grade required by said statute for automatic pro- 
motion to the next higher grade. 


Comptroller General Warren to the Postmaster General, June 25, 1947: 
I have your letter of May 29, 1947, reference 47, as follows: 


Paragraph “1” of Section 14 of Public Law 134—79th Congress, provides that 
temporary employees in the Custodial Service shall be paid at the respective 
rates of Grade 1 established for regular employees. Paragraphs “b” through “k” 
of Section 14 provide that employees shall be promoted successively at the be- 
ginning of the quarter following one year of satisfactory service in each grade 
to the next higher grade until they reach the highest automatic grade. 

The Civil Service Commission is now in the process of establishing registers of 
eligibles to replace temporary and war service employees with classified employees 
having a competitive status and a number of temporary employees are as a re- 
sult being appointed probationally from Civil Service lists of eligibles. Many of 
these temporary employees have rendered a year or more of service prior to 
probational appointment, and we are desirous of knowing whether they must 
serve one year in the grade after probational appointment before promotion to 
Grade 2, or whether they should be eremnes immediately with the service ren- 
dered in a temporary capacity. 

For example, we have the case of an elevator operator who was appointed 
temporarily on November 15, 1945, and who was given a probational appointment 
to the same position on February 15, 1947. Grade 1 in this position is $1,800 per 
annum. When he obtained his classified competitive status he had completed 
more than one year of satisfactory service in the grade. Should he have been 
appointed at Grade 2, thus giving him credit for the time previously served in 
the grade, although under temporary appointment; or should he have been ap- 
pointed at grade 1 and been given a two grade increase on January 1, 1948, the 
beginning of the quarter following two years of satisfactory service in grade 1; 
or is he required to work one year in grade 1 under a classified competitive ap- 
pointment before becoming eligible for a promotion to grade 2, thus disregarding 
his service under temporary appointment? 
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Act of 1945, Public Law 134, 59 Stat. 449, 450, provide: 


(h) Firemen-laborers, oilers, window cleaners, elevator operators, and mes- 
sengers in the custodial service shall be divided into seven grades as follows: 
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and shall be promoted successively at the beginning of the quarter following one 
year’s satisfactory service in each grade to the next higher grade until they reach 
the seventh grade. 

~ * 


(1) Temporary employees in the custodial service shall be paid at the respective 
rates of pay of grade 1 provided herein for regular employees. 


The salary rates fixed in the above section 14 (h) were increased by 
$400 each by the act of May 21, 1946, Public Law 386, 60 Stat. 203. 

Elsewhere in the above act—where substitute positions are author- 
ized—it is provided specifically for the promotion of substitutes and 
the salary to be paid when they are given regular appointments. 
Credits for substitute service are further provided for in subsequent 
amendatory statutes—see act of March 6, 1946, Public Law 317, 60 
Stat. 35, and act of April 15, 1947, Public Law 35, 61 Stat. 40. But I 
find no provision for the promotion of temporary employees or for 
crediting temporary service toward grade advances after receipt of a 
regular appointment. 25 Comp. Gen. 791 (particularly page 794). 
Therefore, it must be concluded that a temporary custodial employee, 
when given a permanent appointment, is not entitled to credit for 
service rendered in his temporary appointment immediately preceding 
his permanent appointment. Hence, the last alternate question pre- 
sented in the penultimate paragraph of your letter is answered in the 
affirmative, and the other alternate questions, in the negative. 


(B-66700) 


TRANSPORTATION—HOUSEHOLD EFFECTS—SHIPMENT FROM STOR- 


AGE AT NEW STATION TO RESIDENCE WITHIN METROPOLITAN 
LIMITS 


Where an employee’s household effects were in storage at his new official 

station when he was transferred thereto, the shipment of such effects from 
storage to his place of residence located within the metropolitan limits of 
the new official station and from which he commutes daily to his official 
post of duty may not be regarded as a shipment from “official station” as 
that term is defined in section 8 of the uniform transportation-of-house- 
hold-effects regulations (Executive Order No, 9805), so as to authorize 
reimbursement therefor. 


Subsections (h) and (1) of section 14 of the Postal Employees Pay 
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Comptroller General Warren to William H. Barrett, Department of Commerce, 
June 26, 1947: 


There has been considered your letter of May 28, 1947 (Accts- 
jfb), as follows: 


Reference: Attached voucher of Harold W. Gwyther for $87.13. 
Subject: Payment of transportation expenses from place of storage to residence 
within commuting distance of employee’s new official station. 

It will be noted from examination of the letters of authorization attached to 
the voucher that the employee was transferred from his permanent official sta- 
tion Boston, Mass. (Airport) to Honolulu, T. H. via San Francisco, with detail 
enroute at San Francisco pending transportation to his destination. His origi- 
nal letter of authorization was amended on May 9, 1946 to extend his detail 
at San Francisco. On July 18, 1946 the employee’s original transfer to Hono- 
lulu was canceled and he was transferred to Oakland, California in lieu there- 
of. The employee was again transferred from Oakland, California to San 
Francisco, California under Letter of Authorization No. 720, dated December 
3, 1946. The following listed expenses were incurred under Letter of Authoriza- 
tion No. 679, dated April 1, 1946, amended by Letter of Authorization No. 836, 
dated May 9, 1946, and vouchers were paid as indicated in connection with the 
employee’s authorized transfer to Honolulu via San Francisco: 

(1) J. F. Fiore Company. $15.64—Crating of personal effects for water 
shipment and local drayage from Charlestown, Mass. (Boston) residence to 
Railway Express depot. Payment made on Voucher No. 1006664 by E. J. Bren- 
nan on June 6, 1946 under symbol 200-1080. 

(2) Railway Express Agency, Inc. $50.92—Shipment of personal effects un- 
der Government Bill of Lading Cwb-684549 from Boston, Mass. to San Fran- 
cisco. Payment made on Voucher No. 378410 by E. J. Brennan on September 
10, 1946 under symbol 200-1080. 

(3) J. F. Fiore Company. $217.55—Crating household goods for water ship- 
ment and local drayage from Charlestown, Mass. (Boston) residence to Luck- 
enback Steamship Company. Payment made on Voucher No. 1006665 by E. J. 
Brennan on June 6, 1946, under symbol 200-1080. 

(4) A. B. C. Transfer & Storage Company, Inc. $30.50—Drayage 5019 pounds 
household goods from dock to place of storage, 55 Alameda St. San Francisco. 
Payment made on Voucher No. 1159045 by E. J. Brennan on January 28, 1947 
under symbol 2000. 

(5) Luckenback Steamship Company, Inc. Estimated cost $925.00 Water 
transportation charges Boston to San Francisco under Bill of Lading Cwb- 
684551, which was originally issued to cover transportation from Boston to 
Honolulu. A bill has not been received from the carrier. 

It will be noted that the employee’s household goods were placed in storage 
on arrival in San Francisco. It will also be noted that no transportation ex- 
penses were incurred under Letter of Authorization No. 230, dated July 18, 
1946 covering change of destination (new permanent station) from Honolulu 
to Oakland, California. The inclosed reimbursement voucher, covers request 
for reimbursement of transportation expenses at the commuted rate from the 
place of storage at San Francisco under the original letter of authorization 
(Boston to Honolulu) to the employee's residence at Richmond, California which 
is his daily commuting point to his new official station, San Francisco. 

The question for determination is whether payment can be allowed at the 
commuted rate of $87.13 as claimed. If not, may the employee claim reim- 
bursement for the actual hire of the truck ($14.00) to transfer his goods from 
the place of storage to his residence in Richmond, plus the bridge toll thereon 
of $0.85? In view of the prohibition against payment of storage charges under 
E. O. 8588, as amended, would the employee, assuming the commuted rate of 
$87.13 is not allowed, be allowed the actual storage charge of $14.00 in the in- 
stant circumstances? 

Your decision in the case is requested under the provisions of Section 3 of the 
Act of December 29, 1941 (55 Stat. 876). 
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Executive Order 9805 of November 25, 1946, applicable to all 
changes of station after November 1, 1946, provides in section 8 
thereof : 





Sec. 8. Origin and destination of shipment.—The expenses of transportation 
authorized hereunder or reimbursement on a commuted basis within the con- 
tinental United States shall be allowable whether the shipment originates at the 
employee's last official station or at some previous place of residence, or partially 
at both, or whether the point of destination is the new official station or some 
other point selected by him, or both: Provided, That the cost to the Government 
shall not exceed the cost of shipment in one lot by the most economical route 
from the last official station to the new. No expenses shall be allowable for the 
transportation of property acquired en route from the last official station to the 
new. For the purposes of these regulations, the term “official station” shall be 
construed to include any point from which the employee commutes daily to his 
official post of duty. 

It appears from your submission that Mr. Gwyther expects to com- 
mute between Richmond and San Francisco, California, and accord- 
ing to the Rand-McNally Atlas the two cities lie within the same met- 
ropolitan district. It has been the established rule for years that the 
movement of household effects from one place to another within the 
same city, including movement from storage to place of residence, does 
not constitute the shipment of household effects such as contemplated 
by law and regulations but is a personal expense not payable from ap- 
propriated funds. 9 Comp. Gen. 377; 13 id. 210; B-42432, June 26, 
1944; B-43887, September 21, 1944; and B-49161, August 21, 1945. 

Accordingly, as Mr. Gwyther’s household effects already were lo- 
cated in San Francisco when his official station was changed to that 
city December 3, 1946, no shipment of his household effects was in- 
volved within contemplation of the regulations, and any expense of 
moving such effects from storage at one point to his residence with- 
in the limits of his official station as defined in the above-quoted regu- 
lation constitutes a personal expense, no part of which may be paid 
from appropriated funds. . 

The voucher, which is returned herewith, may not be certified for 
payment. 


(B-67367) 


LEAVES OF ABSENCE—ANNUAL—ACCRUAL DURING LEAVE PERIOD 
COVERED BY LUMP SUM PAID UPON SEPARATION DUE TO RE- 
DUCTION IN FORCE 


Employees’ who, upon separation from the service on June 28, 1947, due to 
reduction in force, will be paid lump-sum annual leave payments pursuant 
to the act of December 21, 1944, instead of being furloughed in accordance 
with the reduction-in-force regulations, will not be entitled to compensation 

for annual leave which would have accrued over the lump-sum leave period 

had they been placed in a leave-with-pay status, in view of section 30.402 (a) 

of the Annual and Sick Leave Regulations providing for accrual of leave 

“while in a leave-with-pay status” if the failure to return to duty is due 

to reduction in force. 
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Comptroller General Warren to the Federal Works Administrator, June 26, 1947: 
I have your letter of June 24, 1947, in pertinent part as follows: 


The purpose of this communication is to request a favorable decision on the 
part of your office with respect to a matter which from the viewpoint of equity 
is of paramount importance to certain employees of this Agency. 

Drastic reductions in personnel are currently taking place in order to comply 
with the provisions of applicable appropriation acts which have been or will be 
enacted to provide funds for the fiscal year 1948. In carrying out these reductions, 
certain questions have been raised regarding the rights of a certain group of eu- 
ployees, the circumstances of which are hereinafter set forth. 

United States Civil Service Commission Departmental Circular No. 581 
(Revised) dated April 29, 1947 deals with the subject: 

“Program for return to duty or placement in other agencies of career employees 
who have competitive status and have been reached in reduction in force.” 

Section II of Departmental Circular No. 581 provides in part as follows: 

“A. Any career employee having competitive status and serving in a position 
subject to the Civil Service Act who is in retention subgroups A-1* or A-2 and 
is reached for action in a reduction in force shall be given a one year’s notice 
before separation in lieu of the present minimum of 30 days’ notice. This period 
will be composed of: 

“(a) Whenever possible, at least 30 days in duty and pay status; 

“(b) A non-duty period with pay for the duration of any accumulated annual 
leave; and 

“(e) The balance of the year in a furlough status.** 

“Exceptions to this policy will be authorized when the employee requests separa- 
tion in lieu of furlough, or when the agency as a whole is liquidating. In the 
latter case the notice period will terminate as of the day the agency is terminated. 

“Exceptions may also be made after prior approval by the Commission, in the 
ease of agencies which agree to grant reemployment benefits to employees sepa- 
rated with shorter notice periods equal to those they would have received if 
retained on the rolls for one year. Any agency desiring to enter into such an 
agreement should send a letter to the Commission explaining the fiscal condi- 
tions which make an exception necessary and agreeing to the condition regarding 
re-employment benefits.” [Italics added.] 


* * + * * . + 


The Bureau of Community Facilities, a constituent unit of the Federal Works 
Agency, is currently effecting a reduction in force in order to comply with ap- 
plicable appropriation acts. In carrying out this program many career employees 
in retention subgroups A-1 and A-2 have been reached for action in reduction in 
force. Due to the fiscal condition it is impracticable for the Bureau to pay an- 
nual leave due subgroups A-1 and A-2 employees from funds available for fiscal 
year 1948. Accordingly, the Civil Service Commission was requested to grant an 
exemption which would permit the Bureau to make lump-sum payments to such 
employees for any leave which may be due them on the last day of active duty, 
namely, June 28, 1947. This request for an exemption was granted. 

Considering the foregoing decisions and bearing in mind that the employees 
here involved have no control over the present situation and no right of election 
as to whether they shall be placed in a leave status in lieu of receiving a lump- 
sum payment, your decision on the following specific questions is respectfully 
requested : 

(1) May employees who are paid a lump-sum payment under the program ap- 
proved by the Civil Service Commission be paid for leave which would have 
accrued had they been placed in leave status? 

(2) If your answer to question (1) is in the affirmative, may retirement de- 
ductions be made from the lump-sum payment and the employees’ retirement ac- 
vount credited accordingly? 

Granting that the Civil Service Regulations herein involved have the force 
and effect of law, it would follow that exceptions issued pursuant thereto, solely 
for the sake of expediency, would not negate the vested right of an employee to 
penefits to which he otherwise would be entitled. 


The three decisions referred to—26 Comp. Gen. 331, 347, and 504— 
relate to questions of leave when employees are granted furloughs 
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prior to separation on reduction in force and have no material bear- 
ing in cases where the employee is separated without being furloughed. 

It is presumed that the exemption stated to have been granted your 
agency by the Civil Service Commission permitted the separation of 
the involved employees as of June 28, 1947, in lieu of placing them on 
furlough for 30 days or one year as would have been the case otherwise. 


Section 1 of the lump sum leave act of December 21, 1944, 58 Stat. 
845, provides: 


That whenever any civilian officer or employee of the Federal Government or 
the government of the District of Columbia is separated from the service or 
elects to be paid compensation for leave in accordance with the Act of August 1, 
1941, as amended by the Act of April 7, 1942, or section 4 of the Act of June 23, 
1943, he shall be paid compensation in a lump sum for all accumulated and cur- 
rent accrued annual or vacation leave to which he is entitled under existing law. 
Such lump-sum payment shall equal the compensation that such employee would 
have received had he remained in the service until the expiration of the period 
of such annual or vacation leave * * * Provided further, That the lump-sum 
payment herein authorized shall not be regarded, except for purposes of taxation, 
as salary or compensation and shall not be subject to retirement deductions. 


Section 30.402 (a) of the annual and sick leave regulations, effective 
May 1, 1947, 12 Federal Register 2903, provides: 

Leave-with-pay status. (a) Leave shall accrue to an employee while in a 
leave-with-pay status, provided he returns to duty, or provided that failure to 
return to duty is due to death, disability (evidence of which shall be supported by 
an acceptable medical certificate), retirement for disability, or reduction in force. 

As employees who will be separated from the service June 28, 1947, 
and who will be paid a lump sum for the leave to their credit at that 
time, will not be carried on the rolls as employees during the period 
over which payment for such leave is computed, they would not be in 
a leave-with-pay status and no leave on leave would accrue after the 
date of their separation. 

Accordingly, your first question is answered in the negative thus 
rendering unnecessary an answer to your second question. As to that 
question, however, it may be pointed out that the proviso in section 1 
of the statute, supra, precludes any deduction from the lump-sum leave 
payment to cover retirement deductions. 


(B-66664) 


COMPENSATION—WAIVERS 


In the absence of statutory authority, an original appointee to a position in the 

Federal service may not legally waive his ordinary right to the compensation 
fixed by or pursuant to law for the position and thereafter be estopped from 
claiming and receiving the compensation previously waived. 
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Comptroller General Warren to the President, United States Civil Service Com- 
mission, June 27, 1947: 


There has been considered your letter of May 28, 1947, as follows: 


The Commission would appreciate your decision on the following question: 

Section 6.4 (a) (1) (xii) of the Civil Service Rules, effective May 1, 1947, 
excepts from the competitive civil service and places in Schedule A “positions 
without compensation provided such appointments meet the requirements of appli- 
cable laws relating to compensation.” Would this proviso be complied with under 
the following circumstances: (a) The position involved falls within statutory 
pay schedules, such as those of the Classification Act of 1923, as amended, or the 
postal laws, or is one for which Congress has fixed a specific rate of pay; (b) the 
appointment under this section of the Rules is supported by a written agreement 
that the person so serving waives any and all claims against the Government on 
account of such service; and (¢c) the agency appointing the person has no specific 
authorization to accept uncompensated services? 

There is not involved in this question circumstances in which a statute per- 
mits the acceptance of voluntary or uncompensated services (e. g., section 6 (b) 
of the Act of March 31, 1947, Public Law 26, 80th Congress, establishing an Office 
of Selective Service Records), or in which, until such time as the President shall 
declare the present emergency at an end, the appointment complies with the 
proviso in the item “Council of National Defense” in the First Supplemental 
National Defense Appropriation Act, 1941 (Act of June 26, 1940, Public Law 667, 
76th Congress) and the President’s Memorandum to Heads of Executive Depart- 
ments and Agencies, dated June 19, 1945. 

The importance of your decision on this question derives from the fact that it 
will furnish some guide lines to advise the Commission and the other departments 
and agencies of the Government of the criteria for determining when the require- 
ments of applicable laws relating to compensation are met, in connection with 
appointments under section 6.4 (a) (1) (xii) of the Civil Service Rules. 

The question presented arose recently in the course of the Commission’s busi- 
ness in connection with the possible employment of college or university stu- 
dents—undergraduate or graduate—in Federal agencies without compensation ; 
as a part of an educational institution’s so-called “interneship” program, during 
which interneship they would be assigned to productive work, i. e., to the regu- 
lar work of the agency in a position which would ordinarily fall in the competi- 
tive civil service. 

This situation, of course, is distinguishable from a college student serving as 
an “interne” in the capacity of an outside student or investigator, observing the 
work of a government unit, performing tasks which fall outside the usual func- 
tions of the unit, or utilizing its facilities primarily for the benefit of his own 
educational advancement. Although the results of the interne’s work would be 
interesting and probably useful to the agency in such a case, the work would not 
be authorized as an official task or project and would ordinarily be incidental or 
supplemental to the interne’s undergraduate or post-graduate study in the edu- 
cational institution. The question presented does not involve the propriety of 
such arrangements. See, for example, the Act of April 12, 1892, as amended, 
U. S. Code, title 20, sec. 91. 

In view of previous decisions of your Office and opinions of the Attorney Gen- 
eral, we assume that the answers to the question posed do not rest on any con- 
clusion or inference that employment without compensation is a violation of 
section 3679, Revised Statutes, U. S. Code, Title 31, sec. 665, prohibiting the ac- 
ceptance of “voluntary” service except in extreme emergencies. 27 Comp. Dec. 
131, August 6, 1920; 7 Comp. Gen. 810, 811, June 26, 1928 ; 20 Comp. Gen. 267, 269, 
November 19, 1940; 23 Comp. Gen. 900, May 27, 1944; 24 Comp. Gen. 314, October 
20, 1944; 30 Op. Atty. Gen. 51, February 7, 1913; 30 Op. Atty. Gen. 130, 131, 
March 14, 1913. 

In 23 Comp. Gen. 900, 903, May 27, 1944, referring to R. S. 3679, you stated: 

“There has been considerable misunderstanding regarding the proper appli- 
cation of that statutory provision—the practice having been adopted, it seems, 
of authorizing the payment of salary at the rate of $1.00 per annum in order to 
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prevent a violation of said statute. Such a practice is unnecessary unless some 
other statute or appropriation act requires the payment of $1.00 per annum.” 

The tenor of the cited decisions and opinions is, as we understand it, that the 
prohibition in R. S. 3679 by itself does not prevent the acceptance of gratuitous 
services, if otherwise legal, where the services are rendered by one who, upon 
being appointed as a Government employee without compensation, agrees in 
writing and in advance that he waives any and all claims against the Govern- 
ment on account of such service. 

The basic problem, it seems to the Commission, is to define generally the cir- 
cumstances under which it is, or is not, legally competent for an original ap- 
pointee to a position in the Federal service to waive his ordinary right to com- 
pensation. 

When the position to be filled is one under the Classification Act of 1923, as 
amended, for example, its scale of pay is required to be fixed under statutory pay 
schedules and administrative provisions prescribed by Congress. One of these 
provisions is that all new appointments shall be made at the minimum rate of 
the grade or class to which the position is allocated. Rule 6, section. 6, Classifi- 
cation Act of March 4, 1923. 

Previous decisions of your Office have indicated that when the employee is 
legally qualified for the position concerned (24 Comp. Gen. 518, January 12, 
1945), payment according to the schedules and provisions of the Classification 
Act is mandatory. 4 Comp. Gen. 56, July 14, 1924; 4 Comp. Gen. 106, 107, July 
24, 1924 ; 6 Comp. Gen. 355, 358, November 20, 1926 ; 6 Comp. Gen. 530, 531, February 
14, 1927; 10 Comp. Gen. 265, December 11, 1930. In the following decisions 
waivers were held to be not permissible. 3 Comp. Gen. 1001, 1005, June 26, 1924; 
10 Comp. Gen. 178, October 20, 1930. 

There is, however, a broad statement appearing in 24 Comp. Gen. 314, 316, 
October 20, 1944, to the effect that “a Federal employee” (in that case a veteran 
entitled to vocational training under Public Law 16, 78th Congress) lawfully 
may agree in advance to serve without compensation in any Federal employ- 
ment” in a position the compensation of which is fixed administratively pur- 
suant to law under a lump-sum appropriation, as distinguished from a consti- 
tutional office the compensation of which is fixed by or pursuant to statute, the 
officer, in the latter case, occupying such office being entitled to the salary thereof 
by reason of his title to the office.” 

Does this statement apply universally or does it rest on the authority inherent 
in the veterans’ training and rehabilitation laws? For example, under the Act 
of March 24, 1943, Public Law 16, 78th Congress, the Administrator of Veterans’ 
Affairs is authorized to utilize the facilities of any other governmental agency, 
and to provide additional training facilities “by agreement or contract with 
public or private institutions or establishments.” Also, section 1500 of the Act 
of June 22, 1944, Public Law 346, 78th Congress, expressly authorizes the Ad- 
ministrator of Veterans’ Affairs “to enter into contracts or agreements with 
private or public agencies, or persons, for necessary services, including personal 
services, as he may deem practicable.” 

Also, does the expression “the compensation of which is fixed administratively 
pursuant to law under a lump-sum appropriation” refer, among other things, to 
compensation fixed by Classification Act methods or other methods based on 
statutory pay scales? 


Since it is indicated in your letter that the main question presented 
does not involve situations in which there are specific provisions of 
law authorizing the acceptance of voluntary services or services with- 
out or at nominal compensation, such provisions will not be discussed. 
Also, your understanding from the decisions cited that the prohibition 
against the acceptance of voluntary services (contained in section 
3679, Revised Statutes) does not, of itself, prevent the acceptance of 
gratuitous services if otherwise legal, where the services are rendered 
by one who upon being appointed as a Government employee without 
compensation, agrees in writing, and in advance, that he waives any 
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and all claims against the Government on account of such service, is 
correct. Your question in the matter primarily appears to arise be- 
cause of the statement appearing in 24 Comp. Gen. 314, 316, quoted 
in the antepenultimate paragraph of your letter, supra, to the effect 
that an employee lawfully may agree in advance to serve without 
compensation “in a position the compensation of which is fixed ad- 
ministratively pursuant to law under a lump sum appropriation, as 
distinguished from a constitutional office the compensation for which 
is fixed by or pursuant to statute, the officer, in the latter case, occupy- 
ing such office being entitled to the salary thereof by reason of his title 
to the office.” 

That statement was made with specific reference to section 3679 of 
the Revised Statutes, and was in line with previous holdings that 
an appointment to serve without compensation, which is accepted and 
properly recorded, is not a violation of the statutory prohibition 
against the acceptance of voluntary service, and is valid if otherwise 
lawful. 27 Comp. Dee. 131,132. 30 Op. Atty. Gen. 51, 52,56. How- 
ever, it did not form the basis for the conclusion in 24 Comp. Gen. 
314, that a veteran entitled to vocational rehabilitation under juris- 
diction of the Veterans’ Administration might receive training on the 
job in a Federal agency without being paid salary or wages by the 
agency. Rather, that conclusion was based upon the provisions of 
law cited in the penultimate paragraph of your letter, supra, which, 
also, were cited in the submission of the Administrator of Veterans’ 
Affairs, to which provisions of law the decision was addressed. It 
seems clear that, under those provisions, on-the-job training for vet- 
erans in Federal agencies under agreements to serve without being 
paid salary or wages was authorized unless prohibited by section 3679 
of the Revised Statutes. Since that section was held not to be for 
application, there was nothing to prohibit such training. 

Where compensation is fixed for any office or position by or pursuant 
to statute and there exists no specific authority for the payment of an 
amount less than that specifically provided, I am of the opinion that 
the amount so fixed must be paid to the person filling the office or 
position and that there can be no valid waiver of all or any part of the 
salary so provided. In that connection, see Miller v. United States, 
103 F. 413, 415, in which the court stated : 

* * * Any bargain whereby, in advance of his appointment to an office with 
a salary fixed by legislative authority, the appointee attempts to agree with the 
individual making the appointment that he will waive all salary or accept 
something less than the statutory sum, is contrary to public policy, and should 
not be tolerated by the courts. It is to be assumed that Congress fixes the 
salary with due regard to the work to be performed, and the grade of man that 


such salary may secure. It would lead to the grossest abuses if a candidate 
and the executive officer who selects him may combine together so as entirely 
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to exclude from consideration the whole class of men who are willing to take 
the office on the salary Congress has fixed, but will not come for less. And, 
if public policy prohibit such a bargain in advance, it would seem that a court 
should be astute not to give effect to such illegal contract by indirection, as by 
spelling out a waiver or estoppel. * * * 


That statement from Miller v. United States was quoted by the 
United States Supreme Court in the case of Glavey v. United States, 
182 U.S. 595, 609, and after quoting said statement the court proceeded 
to say: 


If it were held otherwise, the result would be that the Heads of Executive 
Departments could provide, in respect of all offices with fixed salaries attached and 
which they could fill by appointments, that the incumbents should not have the 
compensation established by Congress, but should perform the service connected 
with their respective positions for such compensation as the Head of a Depart- 
ment, under all the circumstances, deemed to be fair and adequate. In this 
way the subject of salaries for public officers would be under the control of the 
Executive Department of the Government. Public policy forbids the recognition 
of any such power as belonging to the Head of an Executive Department. The 
distribution of officers upon such a basis suggests evils in the administration 
of public affairs which it cannot be supposed Congress intended to produce by 
its legislation. Congress may control the whole subject of salaries for public 
officers; and when it declared that for the purpose of carrying into effect the 
provisions of the act of 1882 the Secretary of the Treasury “shall appoint officers 
to be designated as special inspectors of foreign steam vessels, at a salary of 
two thousand dollars per annum each,” it was not for the Secretary to make the 
required appointments under a stipulation with the appointee that he would 
take any less salary than that prescribed by Congress. The stipulation that 
Glavey, who was local inspector, should exercise the functions of his office of 
special inspector of foreign steam vessels “without additional compensation” 
was invalid under the statute prescribing the salary he should receive, was 
against public policy, and imposed no legal obligation upon him. And the 
mere failure of the appointee to demand his salary as such officer until after he 
had ceased to be local inspector, was not in law a waiver of his right to the 
compensation fixed by the statute. 


In the case of Goldsborough v. United States, Circuit Court of Mary- 
land, Federal case No. 5519, 10 Fed. Case 560, 562, Taney 80, the court 
said: 
There are, certainly, cases in which the compensation to a person employed 
in a public service may be determined by the President or the head of a depart- 
ment * * *, In some circumstances, the power is expressly given by act of 
Congress * * *. But where an act of congress declares that an officer of the 
government or public agent, shall receive a certain compensation for his services, 
which is specified in the law, undoubtedly, that compensation can neither be 


enlarged nor diminished by any regulation or order of the President, or of a 
department, unless the power to do so is given by act of Congress. 


See also, United States v. Andrews, 240 U.S. 90; MacMath v. United 
States, 248 U.S. 151; Cochnower v. United States, 248 U. S. 405, 407; 
Bancroft v. United States, 56 C. Cls. 218, affirmed without opinion by 
the United States Supreme Court in 260 U. S. 707, and United States 
v. Jones, 100 F. 2d 65, 68. Also, in addition to the cases cited in 
your letter, supra, see 14 Comp. Gen. 193, 195; 22 id. 926; 23 id. 109, 
112; 23 id. 216, 219. 
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However, where in connection with each appointment, compensation 
is fixed administratively pursuant to law under a lump sum appropria- 
tion, there is no legal objection to an administrative determination 
that compensation will not be paid toa particular appointee. 27 Comp. 
Dec. 131,133. 30 Op. Atty. Gen. 51, 56. 

In view of the foregoing, there appears required the conclusion that 
in the absence of statutory authority therefor, there are no circum- 
stances under which an original appointee to a position in the Federal 
service properly may legally waive his ordinary right to the compen- 
sation fixed by or pursuant to law for the position and thereafter be 
estopped from claiming and receiving the compensation previously 
waived. 

I believe the foregoing answers the several questions presented. 


(B-66834) 


APPROPRIATIONS—FISCAL YEAR—AVAILABILITY BEYOND—TRANS- 
PORTATION BEGINNING IN ONE FISCAL YEAR AND ENDING IN 
ANOTHER 


The transportation by rail, bus, or airplane to a port of embarkation procured on a 
through ticket for the entire trip to an overseas destination may be regarded 
as the beginning of a continuous journey, so that the cost of the entire trip is 
chargeable to the appropriation current at the time the through ticket is pur- 
chased and the obligation is incurred. 

Where it is necessary to purchase separate tickets in different fiscal years for 
various parts or segments of a journey, the appropriation properly chargeable 
with each separate item of the transportation expense would be the appropria- 
tion current at the date of purchase of the ticket for the performance of each 
particular portion of the journey ; and if transportation requests be used, the 
obligation arises when the transportation is procured on the request. 

Where the return portion of a round-trip ticket purchased for transportation 
beginning in one fiscal year was cancelled, thereby necessitating the purchase 
of a separate return ticket in the following fiscal year, an entirely new 
obligation is incurred, so that the appropriation current at the date of the 
purchase of the return ticket is chargeable with the cost thereof. 

Where, in the case of an employee’s household effects moving from within the 
United States to an overseas point, separate bills of lading are issued in 
different fiscal years to cover the inland and ocean shipments, the obligation 
for each part of the movement is to be considered as separate and distinct, 
and the appropriation current as of the date each bill of lading is served upon 
the carrier is chargeable with the portion of the transportation covered 
thereby. 


Comptroller General Warren to the Secretary of State, June 27, 1947: 
Consideration has been given your letter of June 5, 1947, reference 
DF/Y, as follows: 


The transportation problems of this Department with approximately two 
hundred and seventy-five Foreign Service Offices abroad have been increased 
during the war and subsequent thereto due to increased activity in the Foreign 
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Service and the limitations of transportation facilities. Before the war con- 
tinuous passage tickets could be obtained through Travel Agencies and The 
American Express Company prior to the beginning of a journey permitting the 
obligation thereof against the appropriation current at the beginning of the 
journey for the entire journey. Such facilities are not available and some 
earriers will not provide round-trip passage nor is it possible to obtain con- 
tinuous passage tickets where foreign carrier facilities are required. Arrange- 
ments are made for round-trip tickets, continuous passage tickets, or tickets 
are purchased for segments of a journey by the Transportation Section of the 
Department in advance when possible. In those instances where advance pur- 
chase of tickets is not possible for transportation duly authorized and actually 
starting in one fiscal year and extending into the next fiscal year, the proration 
of charges to the fiscal year in which.the tickets were actually purchased creates 
a tremendous budgetary problem. Our facilities permit the proper planning 
of a journey and correct estimates of the cost for obligation purposes, however, 
the determination of what segments of each journey are applicable for proration 
to the two appropriations involved presents a distinct problem when considera- 
tion is given to the number of travelers and the wide distribution of paying 
offices. 

In your decision A-30477 dated March 16, 1937, to the Secretary of the Navy, 
16 C. G. 858, it was held that the appropriation current at the date the vessel 
sails was appropriate for charge. This decision was modified by 16 C. G. 926 
as follows: “The decision of March 16, 1937 had reference to the beginning of a 
continuous journey and the date of the sailing of the vessel was held in that 
decision to fix the fiscal year appropriation to be charged, that is to say, with the 
entire cost of the journey irrespective of whether it was necessary to change 
vessels or to perform a portion of the journey by some other mode of trans- 
portation. In cases where a round-trip ticket is purchased the entire round- 
trip fare will be charged to the appropriation obligated at the beginning of the 
trip”. [Italics supplied. ] 

This Department feels that when Officers are ordered to Foreign Posts to 
perform specific services under round-trip authority the entire transportation 
cost (rail, air, steamship or other mode of transportation) is a liability against 
the Government when travel begins and the obligation chargeable to the appro- 
priation current at the beginning of the journey. The ultimate cost to the 
Government is not effected while permitting a true control of the obligations 
against appropriated funds. 

In view of the condition whereby round-trip tickets or even continuous 
journey tickets are not available, in some cases, and the many difficulties placed 
upon this Department in controlling its budget where two fiscal years are in- 
volved in continuous journey travel, your advice on the following questions re- 
lating to Transportation of Foreign Service Employees, Departmental Employees, 
Members of Delegations and dependents traveling abroad is requested. 


1. May the cost of transportation to the port of embarkation prior to sailing 
of a vessel be considered the beginning of a continuous journey for the purpose 
of establishing the obligation for the entire journey? 

2. May the cost of all segments of the journey be considered as an obligation 
chargeable to the fiscal year in which the continuing journey begins even though 
tickets were not purchased prior to beginning journey? 

3. When round-trip tickets are purchased under one fiscal year in which the 
journey begins and due to special circumstances (limitation of time, change 
of mode of transportation, etc.) the return ticket is cancelled after the beginning 
of the new fiscal year (funds credited to prior year) and a new ticket purchased, 
may the cost of the new ticket be charged to the appropriation originally charged 
with the round-trip ticket? 

The transportation of household effects of employees of the Department have 
been charged to the appropriation current at the beginning of the movement 
thereof. Your advice is requested as to. the proper appropriation chargeable 
when two fiscal years are involved under the following circumstances: 

1. The original movement of effects begins in one fiscal year in the continental 
United States for shipment abroad. The shipment is received by the U. S. 
Despatch Agent after the beginning of the new fiscal year and reshipped to the 
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proper Foreign Office. May the appropriation current at the beginning of the 
movement be properly obligated for the entire journey and _ liquidated 
accordingly ? 

Example: A shipment of household effects is made from Chicago on June 15th 
for delivery at Paris, France. Bill of Lading issued at Chicago for shipment 
to U. S. Despatch Agent at New York for reshipment as ocean freight, arriving 
at New York June 30. Ocean Freight Bill of Lading is issued by U. S. Despatch 
Agent at New York July 2. May obligation be established June 15 for entire 
movement, on the premise that the liability against the Government was estab- 
lished when the movement began? 

In view of the approach of the end of the fiscal year and the necessity for 
issuing instructions to the offices abroad with respect to the foregoing issues 
an expeditious reply will be appreciated. 


Your several questions relating to cost of transportation are under- 
stood to pertain to travel already begun or subsequently to be per- 
formed by employees of the Department of State and will be con- 
sidered in the order presented. 

Question 1: The decision of April 16, 1937, A-30477, 16 Comp. Gen. 
926, quoted, in pertinent part, in your letter, was intended to cover 
situations where the mode of travel used by the employee in com- 
mencing his journey was a steamship or other seagoing vessel and 
where a through ticket was procured for the entire trip. However, no 
sound reason is perceived why a similar rule should not be applied 
for a continuous trip where the travel begins by rail, bus, or airplane 
and a through ticket to the desired destination is obtained, irrespective 
of whether a portion of the trip be undertaken by vessel. That is to 
say, there would be for application the general rule that the appro- 
priation chargeable for the entire trip would be the appropriation 
current at the time the ticket is purchased and the legal obligation is 
incurred. A-36450, May 27, 1931; A-75086, July 29, 1936, and cases 
cited therein. In that connection, it has been held consistently by this 
office that where a transportation request is used, the date the request 
is exchanged for a ticket is the effective date of the contract to pay 
for the cost of transportation and is the date the obligation of funds 
is incurred and determines the appropriation chargeable. See 9 
Comp. Gen. 458 ; A-69370, April 10, 1936; A-30477, April 20, 1939. 

Question 2: In decision of May 27, 1931, A-36450, it was held—and 
that decision has been uniformly followed—that transportation pro- 
cured en route is to be regarded as a charge to the transportation for 
the year in which the obligation was incurred. Hence, where it is 
necessary to purchase separate tickets on different dates—one or more 
being purchased in one fis ‘al year and others in the following fiscal 
year—for various parts or segments of a journey, the appropriation 
properly chargeable with each separate item of the transportation ex- 
pense would be the appropriation current at the date of purchase of 
the ticket for the performance of each particular portion of the 
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journey. If transportation requests be used, the obligation against 
Government funds arises when the transportation is procured on the 
request. 5 Comp. Gen. 1; 9 id. 458. 

Question 3: Generally, where a round-trip ticket is purchased the 
entire round-trip fare is chargeable to the appropriation obligated at 
the time of purchase. 16 Comp. Gen. 926; B-2716, April 7, 1939. 
That rule originally was intended to cover only cases where the round- 
trip ticket was used in its entirety and its extension was not contem- 
plated to the extent that it would cover return travel on a new ticket. 
When it is found impossible or impracticable to use the return portion 
of a round-trip ticket—necessitating the purchase of a separate ticket 
for the return trip—I am constrained to hold that an entirely new ob- 
ligation is incurred at that time and, accordingly, the rules stated in 
reply to question 2, above, must be held to govern the appropriation 
chargeable with the expense of the return ticket. 

With reference to your final question, you are advised that where 
separate bills of lading are issued covering the shipment of household 
effects of an employee from a point within the continental United 
States to the overseas shipping point, thence to the foreign or overseas 
destination, the obligation against the Government for each part of 
the movement is to be considered as separate and distinct. Accord- 
ingly, the appropriation current as of the date each bill of lading is 
served upon the carrier is chargeable for the portion of the transporta- 
tion covered thereby... See 17 Comp. Gen. 379 ; 20 id. 436 ; and B-55281, 
February 26, 1946. 

I might add that mature consideration has been given to the ad- 
ministrative problems outlined in your letter but, except as herein- 
before indicated, such may not be considered as affording sufficient 
legal basis for a reversal or modification of the established rules cover- 
ing the matter at hand, which rules are the result of a careful consid- 


eration and interpretation of applicable laws relating to appropria- 
tions. 


(B-66269) 


COMPENSATION—WITHIN-GRADE SALARY ADVANCEMENT—TEMPO- 


RARY PROMOTION TO COLLECTOR OF CUSTOMS AS AFFECTING 
ELIGIBILITY 


An assistant collector of customs compensated at the rate of $5,180 per annum 
who, while serving as acting collector of customs during a vacancy in 
that office, is paid the compensation ($6,230 per annum) attached to the 
office of collector of customs pursuant to 19 U. S. Cade 8 until such time 
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as the person duly appointed qualifies therefor, is to be regarded as having 
received an “equivalent increase in compensation” upon such temporary 
promotion within the meaning of the within-grade salary-advancement 
provisions of section 402 of the Federal Employees Pay Act of 1945, so as 
to start a new waiting period for within-grade advancement. 21 Comp. 
Gen. 773, distinguished. 


Comptroller General Warren to the Secretary of the Treasury, June 30, 1947: 
There has been considered your letter of May 8, 1947, as follows: 


Your decision is requested as to whether certain officers of the Bureau of 
Customs who received temporary promotions under statutory authority may 
be regarded as not having received equivalent increases in compensation within 
the meaning of Section 7 of the Classification Act of 1923, as amended by the 
Act of August 1, 1941 (55 Stat. 613). See Section 8, Title 19, U. S. C. wherein 
it is provided, among other things, that in case of a vacancy in the officer of a 
Collector of Customs, Comptroller of Customs, Surveyor of Customs or Appraiser 
of Merchandise, such Assistant Collector, Assistant Comptroller, Assistant Sur- 
veyor or Chief Assistant Appraiser shall act as such officer, and receive the 
compensation of such office until an appointment thereto has been made and 
the person so appointed has duly qualified. 

A case now under consideration is that of an Assistant Collector of Customs 
who, effective February 2, 1946, following the resignation of the Collector of 
Customs was designated as Acting Collector with compensation at the rate of 
$6,230 per annum, the minimum of CAF-13, the grade to which the position 
of Collector of Customs has been allocated. Effective March 18, 1946, he was 
returned to his former position of Assistant Collector, CAF-12, $5,180 per annum, 
upon the appointment and qualification of a Collector of Customs. Except for 
the increase resulting from his designation as Acting Collector, effective Febru- 
ary 2, 1946, he has not had an increase since June 23, 1945, when the position 
of Assistant Collector of Customs was reallocated from CAF -11, $4,000 per 
annum, to CAF-12, $4,600 per annum, other than those provided by the Federal 
Employees’ Pay Acts of 1945 and 1946. 

Heretofore, the Department has considered that a receipt by the assistant 
of the compensation of one of the offices named above, during a vacancy in 
such office, constituted an equivalent increase within the meaning of Section 7 
of the Classification Act of 1923, as amended. However, in your decision of 
February 14, 1942, 21 Comp. Gen. 773, you made a distinction between salary 
changes under rules and regulations applicable to Government agencies gener- 
ally and salary changes resulting from temporary assignments made under 
authority of administrative regulations, the latter not being considered equiv- 
alent increases. The question, therefore, is whether temporary promotions of 
Customs officers made in accordance with the aforementioned statutory pro- 
visions should likewise be distinguished from increases under rules and regu- 
lations applicable to Government agencies generally. 


In decision of February 14, 1942, 21 Comp. Gen. 773, referred to 
in your letter, it was held (quoting the syllabus), as follows: 


Civilian employees of the Engineer Department of the Army who, pursuant 
to an administrative regulation providing for temporary “up and down” salary 
changes as distinguished from salary changes under rules and regulations ap- 
plicable to Government agencies generally, are temporarily assigned for 30 
days or less to positions—either within or without the Classification Act— 
paying higher or lower salaries than their regular positions and who are re- 
stored to their regular positions and salaries upon completion of such assign- 
ments are entitled, if otherwise eligible, to within-grade salary advancements 
under the act of August 1, 1941, after 18 or 30 months from the last equivalent 
compensation increase received in their regular positions, without regard to 
the salary changes resulting from the temporary assignments. 21 Comp. Gen. 
285 and 21 Comp. Gen. 326, distinguished. 
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With respect to the conclusion reached in that decision it was 
stated therein as follows: 


The rule stated in this case with respect to the “up and down rating” of 
employees under the long existing administrative regulation is to be under- 
stood as not modifying the rule stated in decisions of October 2, 1941, 21 Comp. 
Gen. 285, and October 13, 1941, 21 Comp. Gen. 326, relating to salary changes 
under the general rules and regulations governing such changes. For in- 
stance, where there is no administrative regulation providing for “up and down 
rating” of employees involved, a temporary promotion involving an increase of 
compensation of $60, $100, $200, or $250 or more per annum, as the case may 
be, such as a temporary promotion to fill a vacancy caused by the absence of 
a regular incumbent in the military service, or the temporary promotion of an 
employee on another roll established under a special appropriation to perform a 
particular job, would constitute an “equivalent increase in compensation” 
within the meaning of the act of August 1, 1941, and upon restoration to the 
regular roll the prescribed period to be considered for automatic promotion pur- 
poses would begin to run from the date of the temporary promotion. 


It is readily apparent that the particular circumstance considered 
in the above-quoted decision was viewed as presenting an exception to 
the general rule that a temporary increase in compensation constitutes 
an “equivalent increase in compensation” for within-grade salary ad- 
vancement purposes. However, the statutory provision referred to 
in your letter which authorizes, inter alia, the payment of the compen- 
sation of the office of Collector of Customs to the Assistant Collector of 
Customs in the event of a vacancy in the former office, clearly is dis- 
tinguishable from the administrative regulations considered in said 
decision. Under the regulations there considered the “up and down” 
salary adjustments are of a recurring nature, and are limited in time 
to short periods of 30 days or less. Hence, to hold that such salary 
adjustments constitute an “equivalent increase in compensation” would 
result in a complete denial of the rights of employees affected thereby 
to within-grade salary advancements, with no compensating benefit 
having accrued to them. On the other hand, the temporary increases 
in compensation under the provisions of 19 U.S. Code 8 are authorized 
only in the event of a vacancy in certain positions and are to continue 
until such time as the person duly appointed to such position qualifies 
therefor. Consequently, unlike the adjustments under the War De- 
partment regulations considered in the said decision of February 14, 
1942, the temporary salary advancements authorized under the statute 
are not continually recurring, but, in fact, relatively are infrequent. 
Further, since the receipt of the compensation of the higher position 
may continue for extended periods, to hold that such increase does not 
constitute an “equivalent increase in compensation” well might result 
in employees receiving increased compensation equal to a salary step 
in his permanent grade without detriment to his right to receive a 
within-grade salary advancement, based on the same time period, upon 
restoration to his permanent position—a result clearly in contravention 
of the within-grade salary advancement statute. 
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In the light of the foregoing, you are advised that I am unable 
to perceive any real analogy between the regulations considered in 
the decision of February 14, 1942, supra, and the statutory provision 
here involved. Rather, it appears that such statutory provision more 
nearly approximates the usual administrative action taken to fill va- 
cancies in the organization by the temporary promotion of employees 
in lower grades, such as formed the basis for the general rule regard- 
ing a temporary promotion as constituting an “equivalent increase in 
compensation.” Accordingly, the question presented in the conclud- 
ing sentence of your letter is answered in the negative. 
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GENERAL REGULATIONS NO. 88—REVISED 
Supplement No. 2 
December 16, 1946 


TRAVEL AND TRANSPORTATION OF IMMEDIATE FAMILIES, HOUSE- 
HOLD GOODS, AND PERSONAL EFFECTS OF CIVILIAN OFFICERS AND 
EMPLOYEES OF THE U. S. GOVERNMENT WHO ARE TRANSFERRED 
FROM ONE OFFICIAL STATION TO ANOTHER FOR PERMANENT DUTY 


Supplement No. 1 to General Regulations No. 88—Revised, issued March 4, 
1946, 25 Comp. Gen. 923, pertaining to travel of immediate family of civilian 
officer or employee on charge of official station, is hereby rescinded and, pursuant 
to the provisions of the act of August 2, 1946, Public No. 600, 60 Stat. 806, and 
Executive Order 9805, Effective November 1, 1946, the following procedure with 
respect to the travel and transportation of immediate families, household goods, 
and personal effects of civilian officers and employees of the U. S. Government 
who are transferred from one official station to another for permanent duty, is 
prescribed : 

1. When travel of the immediate family is performed by common carrier, the 
provisions of the Standardized Government Travel Regulations requiring the 
use of transportation requests wherever practicable shall apply. A record of 
such transportation requests shall be recorded on the reverse of Standard Form 
No. 1012 (Revised), under the caption “Statement of Travel’, listing thereon the 
information as required in the applicable columns. 

2. The transportation of immediate family of an employee shall be subject to 
those provisions of the Standardized Government Travel Regulations which relate 
to transportation, including mileage (travel by privately owned automobile), 
and shall be in accordance with the Act of February 14, 1931 (5 U. S. C. 73a), 
as amended, whether the travel originates at the employee's last official station 
or at some previous place of residence and whether the point of destination is 
the new official station or some other point selected by him, or both. The cost 
to the Government shall not exceed the cost of transportation by the most eco- 
nomical route between the last official station and the new official station. 

8. Standard Forms Nos. 1012 (Revised) and 1012a (Revised), Voucher for 
Per Diem and/or Reimbursement of Expenses Incident to Official Travel, will 
be used for vouchering claims for duly authorized travel of members of the 
immediate family of a civilian officer or employee. Such voucher shall be pre- 
pared in the name of the civilian officer or employee, including on the reverse 
thereof, under “Character of Expenditure”, a statement of the name and relation- 
ship of the immediate family whose expenses are included, and the age and 
marital status of children. If such children are 21 years of age or over, it must 
be shown that they are physically or mentally incapable of self-support. 

4. Any vouchers submitted subsequent to the first voucher will include a cita- 
tion to the original travel order, the disbursing officer’s number assigned to the 
original travel voucher of the official traveler, the name of the disbursing officer 
paying the same, and date of payment. 

5. Each voucher covering independent travel of the immediate family must be 
—_ by the civilian officer or employee and not by a member of the immediate 

amily. 

6. Until the payee’s certificate on Standard Form No. 1012 (Revised), pre- 
scribed October 20, 1944, may be further revised at the next reprint thereof in 
accordance with section 3 of the Act of August 2, 1946, Public No. 600, 60 Stat. 
806, the payee subscribing to such certificate should delete by lining out with ink, 
when inapplicable, the phrase “and that, except as otherwise indicated above, no 
part of the travel for which compensation is claimed was performed within the 
corporate limits of my official station or post of duty.” The same phrase, when 
inapplicable, should be deleted from the first paragraph of the certificate of the 
traveler at the bottom of Standard Form 1012e—Revised, approved August 13, 
1942 (Reissued October 30, 1942), and any previous issues of the said Standard 
Form which may still be in use. 

LinpsAay C. WARREN, 
Comptroller General of the United States. 
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GENERAL REGULATIONS NO. 91—SECOND REVISION 
January 9, 1947 


STATEMENTS OF DEPOSITARY ACCOUNTS AND CHECK DATA TO BE 
FURNISHED BY DISBURSING OFFICERS; PROCEDURE FOR SAFE- 
GUARDING OF CHECKS; CHECK CANCELLATION; CHECK CORRE- 
SPONDENCE; ETC. 


General Regulations No. 91—Revised, dated September 24, 1940, 20 Comp. Gen. 
939, and Supplement No. 1 thereto dated June 2, 1948, 22 Comp. Gen. 1161, are 
hereby rescinded and the following regulations are prescribed in lieu thereof: 





1. STATEMENTS OF DEPOSITARY ACCOUNTS AND CARBON CoPIEs oR LISTS OF CHECKS 
DRAWN TO BE FURNISHED BY DISBURSING OFFICERS 


(a) Each accountable officer drawing checks on public funds on deposit with 
the Treasurer of the United States or other designated depositary shall prepare 
and forward to the Check Service Section, Reconciliation and Clearance Division, 
General Accounting Office, on or before the 10th day of each month, for each 
separate account maintained by him with the Treasurer of the United States or 
other designated depositary, a Statement of Depositary Account on which shall 
be reported, by totals, all transactions in the depositary account in the preceding 
month, including balances (prior month and current month), deposits, canceled 
checks, receipts and/or payment adjustments, uncollectible checks (when such 
checks are deposited to official credit), checks drawn, deposits to checking account 
in transit and checks drawn for deferred credits. Detailed lists, schedules, or 
explanations as indicated, and carbon copies of checks drawn during the preceding 
month should be submitted in support of the entries. (Skeleton forms for making 
carbon copies of checks, numbered to agree with original checks, may be requi- 
sitioned from the Government Printing Office.) While the submission of carbon 
copies of checks is desirable because of economy and accuracy, in cases where it 
is impracticable to supply such copies, typed or tabulated lists may be submitted 
in lieu of carbon copies. The applicable symbol number of the disbursing officer 
should be shown on the bottom of each continuation sheet of checks drawn. 

(b) The Statement of Depositary Account and Report of Checks Drawn should 
be prepared in form and contain information as follows: 


STATEMENT OF DEPOSITARY ACCOUNT AND Report oF CHECKS DRAWN 
Statement of the depositary account and report of checks drawn by 


(Disbursing officer) (Department) 
with the Treasurer of the United States, Symbol No. __---- (or ~~ ee 
ecmeets can tac cian ache i aren ne on ee 
(Other Depositary) 


Check book balance at close of business, 





Deposits entered on check book during 
sage ansteneepinalasteiamtayte , 19_.___ as per attached 
list of accomplished certificates of de- 
INE cre t E de tebe tibbabelin a 

Checks canceled during 


Sere fie Teh OH) ey E olt-. OI Wee 
Chehs” Grawem @atieg: «nce : 
19 __-_, as per attached list or carbon copies 


scenic nana eine sngeeroienipeaneintenle $_-- 
Adjustments (explain individually) : 
Uncollectible checks as per attached list-_~~ 
Check book balance at close of business, 
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Deposits in transit for deposit to checking 
account, not yet credited (per list 
a a oh et $ 
Deferred credits this month, per list of 
checks attached 
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Check Series Issued 
First number Last number 


I certify that the above statement is correct and the carbon copies or list 
of checks furnished are true copies or transcripts of all checks drawn by 
me on the Treasurer of the United States under disbursing symbol No 

(name of other designated depositary) during the month 
stated. 


Disbursing Officer 
The list of checks drawn should be prepared in the following form: 





‘ | | 
Check 
| Date | Number Amount | 


(ec) All checks used during the month should be included on the list of checks 
drawn, those for which no credit is claimed having placed opposite the number, 
in lieu of the amount, the appropriate legend, such as “Voided—No Issue’, 
“Voided—Substitute Issued”, or “Canceled”, as the case may be. The lists 
should be completely legible and all corrections should be made in ink. The total 
amount of checks drawn should be summarized by block totals for each 1000 
checks drawn, controlling on digits 999 (example 1-999, 1000-1999, etc.) the 
grand total of which should agree with the total checks drawn as shown on 
Statement of Depositary Account and Report of Checks Drawn. 

(d) All lists of deposits to official checking accounts should show the num- 
ber, date and amount of each such certificate. 

(e) Voucher numbers should be shown on the checks, except those drawn for 
advances, exchange for cash, etc., in which cases the objects for which drawn 
should be cited. 

(f) In certain exceptional cases where the volume of checks is unusually large 
and where carbon copies of schedules or abstracts (allotments of pay, etc.) can 
be prepared, showing name of payee, approval will be given, when requested in 
writing, to the furnishing of copies of such documents in lieu of carbon copies of 
checks or check lists. 


2. PROCEDURE FOR HANDLING VOIDED AND CANCELED CHECKS 


(a) Where the amount of a check is not due the payee or his estate, the check 
should be marked (1) “Voided—No Issue”, when it is determined that it has 
been erroneously or incorrectly drawn, mutilated or defaced, no credit having 
been claimed in the officer’s account in connection therewith, (2) ‘““Voided—Sub- 
stitute Issued” when (as in (1) supra) a substitute check is issued for which 
credit is claimed, or (3) “canceled”? when credit has been claimed as a dis- 
bursement in a prior period which subsequently is determined to have been er- 
roneous and the amount is not properly due the payee. The dates on which 
credit is reversed for canceled checks should be indicated on the face thereof. 
In cases where the disbursing.officer has blank checks available, the control num- 
ber of a blank check used to make a substitute should be shown on the original 
voided check for which a substitute is issued and in cases where blank checks 
are not available the number of the check used to make a substitute should be 
shown. In the process of rendering checks non-negotiable, a rubber stamp, type- 
writer, etc., should be used and the checks should not be mutilated by cutting 
or perforating in any manner. 

(b) Any undelivered check which is determined to have been erroneously 
issued by a disbursing officer who is not in a position to effect cancellation should 
be rendered non-negotiable by noting thereon the legend “To be canceled” and 
forwarded to the Check Accounting Section, Reconciliation and Clearance Divi- 
sion, General Accounting Office, with a statement showing why it should not be 
delivered and the appropriation and expenditure limitation properly creditable 
with the amount. 

(c) Where it has been determined that an outstanding and unpaid check not 
in the possession of the drawer has been erroneously issued, or the proceeds 
are not otherwise due the payee or his estate, and the Treasurer of the United 
States has been notified to stop payment thereon, the Check Accounting Section, 
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Reconciliation and Clearance Division, General Accounting Office, should be in- 
formed of the reasons therefor, in order that the necessary notations may be 
made on the records before the check is reported for covering into “Outstanding 
Liabilities.” 

(d) Within 10 days after the close of the month each disbursing officer shall 
list all checks canceled during the month on Standard Form No. 1098—Revised, 
Schedule of Canceled Checks. Such form shall be prepared at least in quadrupli- 
cate and numbered consecutively for each fiscal year. Each schedule must be 
completely executed and provide full responses under the several colummar head- 
ings, etc. The original of each of such schedules shall be used by the disbursing 
officer, to support and accompany his account current to the General Accounting 
Office, and one copy will be retained in his files. Two copies, together with the 
canceled checks, shall be forwarded with the statement of depositary account 
and carbon copies of checks or list of checks drawn for the current month, to 
the Check Service Section, Reconciliation and Clearance Division, General 
Accounting Office, one copy of which will be receipted (by rubber stamp) and 
returned to the disbursing officer. 

(e) Voided checks, accompanied by a separate list thereof, in numerical order, 
prepared in duplicate, will also be forwarded by the disbursing officer to the 
Cheek Service Section, Reconciliation and Clearance Division, General Accounting 
Office, with the statement of depositary account and carbon copies of checks or 
list of checks drawn for the current month. (See Paragraph 1 (a).) One copy 
of the list will be receipted (by rubber stamp) and returned to the disbursing 
officer. 


3. SPECIAL INSTRUCTIONS TO DISBURSING OFFICERS IssuING CARD CHECKS 





The reconciliation of card check accounts is greatly hampered by errors made 
in the preparation of such checks and by the failure of Disbursing Officers to 
correct errors in check lists submitted in the form of a machine tabulation. 
Accordingly, the procedures should be as follows: 

(a) Checks should be issued, as far as practicable, in one continuous series 
for one accounting period (month). 

(b) All punched data should be verified where practicable. 

(c) Machine tabulation lists of checks drawn should show a total for each 
1000 checks issued, controlling on digits 999 (example 1-999, 1000-1999, etc.) 
the grand total of which must agree with the total checks drawn as shown 
on the Statement of Depositary Account and Report of Checks Drawn. 

(d) The cover sheets of such lists should show the name of the officer, 
location, period, symbol, inclusive check numbers, and the total number of 
folders or bundles of such lists. . 

(e) All checks voided after the check lists are run, for which substitutes 
are not to be issued, should be deleted from the list and proper deductions 
shown in both the 1000 totals and the grand total. 

(f) The amount of a substitute check which is issued in lieu of another 
check after the list has been run changing the amount of the original check 
should be shown on the check list opposite such check number and the total 

changed accordingly, appropriate deductions or additions being made in the 
1000 total as well as in the recapitulation total. 


4. DISPOSITION OF UNDELIVERED NEGOTIABLE CHECKS, IssSUANCE OF SUBSTITUTE 
CHECKS, UNUSED BLANK CHECKS, AND Lost orn STOLEN CHECKS 


(a) Disbursing officers having in their possession checks issued to pay obliga- 
tions of the United States, the proceeds of which are due, which for any reason 
have remained undelivered for more than SIX full months from the last day 
of the month of issue, and checks directed to be transmitted to the General 
Accounting Office by administrative officers, should forward them to the Claims 
Division, General Accounting Office, for safekeeping and lawful disposition. 

(b) Such checks should be scheduled, in duplicate, giving the name and sym- 
bol number of the disbursing officer and listing each check by number, date, and 
amount. Checks undelivered and forwarded due to indebtedness of payees or 
for other special reasons, should be accompanied by separate letters for each 
payee, giving full particulars with reference to the indebtedness, etc., and citing 
previous correspondence with the General Accounting Office, if any, in each case. 
Such checks will be receipted for on the copy of the forwarding letter or dupli- 
cate listing, which will be returned to the forwarding officer. Where there will 
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be administrative investigation in connection with irregularities, prompt report 
thereof should be made to the General Accounting Office as provided by General 
Regulations No. 50, Supplement No. 1, dated April 4, 1934, 13 Comp. Gen. 491, 
and there should be furnished a statement of the total amount found chargeable 
to the persons concerned, (payee, etc.) and the appropriation(s) and/or fund(s) 
properly creditable with any recoveries. 

In view of the large volume of undelivered mechanically prepared (card) nego- 
tiable checks which are transmitted to the General Accounting Office by various 
disbursing officers, and in consideration of the material saving in employee time 
and a greater degree of accuracy, such officers are authorized to transmit with 
such checks, in lieu of typewritten lists thereof, a mechanical listing, in duplicate 
(receipted copy to be returned to the officer forwarding such checks), of the de- 
tail punched therein, such listing to include the following data: 

(1) Month and year of issue. 

(2) Disbursing Officer’s Symbol. 

(3) Check Number. 

(4) Amount. 

(c) All applications for checks transmitted in compliance with the above 
should be forwarded to the Claims Division, General Accounting Office. Such 
applications should include, when possible, a complete description of the check 
thus obviating further development to secure the proper information needed 
in order to locate the check. 

(d) In cases where there are errors in the names or designations of payees of 
checks drawn on the Treasurer of the United States or other depositaries, and if 
the amounts of the checks are properly due and such checks are otherwise negoti- 
able within a reasonable time (allowing for the negotiation thereof) before the 
close of the fiscal year next following the fiscal year in which issued, the issuing 
disbursing officer may, when one of such checks is returned to him, issue in the 
name of the authorized payee a substitute check in lieu of the returned check. 
Such substitute check should bear the same symbol number, date, check number, 
and amount as the original returned check. The returned check should be 
marked distinctly on the face thereof, “NOT NEGOTIABLE—SUBSTITUTE 
ISSUED UNDER SAME NUMBER”, and should be promptly forwarded by the 
disbursing officer to the Check Service Section, Reconciliation and Clearance 
Division, General Accounting Office, with his statement, in duplicate, covering the 
circumstances requiring the issuance of the substitute check. If the error was in 
the mechanical preparation of the check rather than in the related voucher, the 
original of such statement will be filed with the check thus forwarded and the 
copy will be made a part of the related voucher. Where the name and designa- 
tion of the stated payee on the substitute check differs from the name and 
designation of the payee as stated on the voucher upon the basis of which the origi- 
nal check was issued, the substitute check should be issued only with the approval 
of the officer who originally certified to the correctness of the voucher involved. 
Such approval should be in the form of a certified statement which should be 
forwarded to the disbursing officer, and be attached to the voucher if the same 
is still in the possession of the disbursing officer ; otherwise the disbursing officer 
should forward the statement to the Check Service Section, Reconciliation and 
Clearance Division, General Accounting Office, in duplicate, where the original 
copy will be filed with the voucher in question and the copy thereof will be placed 
on file with the check in lieu of which the substitute was issued. An appropriate 
notation will be made on the copy of the non-negotiable check to reflect the action 
with reference to the original check. The paid substitute check will, upon receipt 
thereof from the Treasury Department, be filed’ with the “non-negotiable” check 
of the same number, date, etc., thus completing the record. 

Transactions relating to the issuance of substitute checks in accordance with 
the procedure outlined above will not be required to be reflected on the accounts 
current of the officers involved, since such transactions do not change the account- 
ability of the said officers. 

In all other cases, especially where the original issuing disbursing officer is no 
longer disbursing at the particular station where the returned checks were issued, 
or where the required statement of the certifying officer is not procurable, the 
checks involving errors in the names or designations of payees should be for- 
warded to the Claims Division, General Accounting Office, accompanied by claim 
and a complete statement of facts, in order that authorizations may be placed 
upon the checks, making them payable upon indorsement by the rightful payees 
in the usual manner. 
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(e) When a disbursing office is permanently discontinued, all undelivered 
issued checks should be forwarded, with schedule, to the appropriate division of 
the General Accounting Office as provided for in sections 2 (b) and 4 (a). 

(f) Disbursing officers returning unused blank checks to the Printing Section, 
Bureau of Federal Supply, Treasury Department, should forward a copy of the 
letter of transmittal to the Check Service Section, Reconciliation and Clearance 
Division, General Accounting Office. When disbursing officers are relieved of 
disbursing duty and the blank checks on hand are transferred to their successors, 
copies of receipts for such checks should be furnished the Check Service Section, 
Reconciliation and Clearance Division, General Accounting Office, by the dis- 
bursing officer transferring such checks. (See in this connection Treasury 
Department Circular No. 8, dated November 8, 1929, and supplements thereto). 

(g) In the event checks are lost or stolen the disbursing officer should imme- 
diately notify the Treasurer of the United States by telegram and the Check 
Service Section, Reconciliation and Clearance Division, General Accounting 
Office, by letter, giving the serial and symbol numbers of such checks. (See also 
in this connection Treasury Department Circular No. 8, dated November 8, 1929, 
and supplements thereto.) 


5. CORRESPONDENCE RELATIVE TO IRREGULARITIES IN THE ISSUANCE, DELIVERY, AND 
NEGOTIATION OF CHECKS 


(a) Upon discovery of any irregularity in the issuance, delivery or negotiation 
of a check, if the check has been paid and has been forwarded to the General 
Accounting Office, a complete report of the facts relative to such irregularity 
sheuld be promptly furnished the Claims Division, General Accounting Office. 
Such reports should include, also, information as to any notice or advice given 
the Treasurer of the United States and/or depositary bank concerned with 
respect to the check, and the amount of any overpayment in the particular account 
together with a statement identifying the appropriation(s) and/or fund(s) 
involved. 

(b) In order that investigations of irregularities may be expedited, informa- 
tion pertaining to, or photostatic copies of, checks will be furnished to persons 
in immediate interest, such as payees or indorsers, for known bona fide uses. 
Photostatic copies of paid checks may be furnished when an accurate description 
of the check and indorsement thereon is not possible and is needed in an investiga- 
tion of the irregularities, or upon a sufficient showing of other necessity therefor. 
Paid checks will be returned only to the Treasurer of the United States, for 
reclamation. 

(c) Any claim presented for the amount of a check recovered and deposited 
in the Treasury should be forwarded, with full administrative report and ref- 
erence to the check involved, to the Claims Division, General Accounting Office, 
for settlement. 

The foregoing regulations (1 to 5) do not apply to individual checking accounts 
maintained in local banks under authority of law. 








6. CHECKS DRAWN ON LocaL BANKS FOR WHICH ACCOUNTING Is MADE TO THE 
GENERAL ACCOUNTING OFFICE AND ACCOUNTING FOR THE PROCEEDS OF OUTSTAND- 
ING, UNPAID AND UNDELIVERED CHECKS So Drawn 


(a) Paid checks drawn by disbursing officers against checking accounts with 
local banks under authority of law for which accounting is made to the General 
Accounting Office shall be forwarded promptly after the close of the accounting 
period by such depositaries, together with a statement of the oflicer’s checking 
account, to the Check Service Section, Reconciliation and Clearance Division, 
General Accounting Office. 

(b) The total amount of all checks which remain unpaid ONE full fiscal year 
from June 30 after the dates thereof shall be withdrawn by the depositing 
officer or his successor as soon as possible after J'une 30 of each year and taken 
up in accounts under the receipt item “Outstanding Liabilities”, and deposited 
in the Treasury of the United States in the same manner as are collections which 
are not available for disbursement. A list of such checks (made in quadrupli- 
cate) shall be forwarded in duplicate with the account for June or July of each 
year. Such list shall contain the name of the disbursing officer and the de- 
positary and give the number and date of check, name and address of payee, pur- 
pose for which drawn, and amount. A copy of such list shall be retained by the 
disbursing officer as part of his official records, and a copy shall be furnished 
the bank with a notice to stop payment on the checks listed thereon. 
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(c) Disbursing officers having in their possession checks drawn on local 
depositaries issued to pay obligations of the United States, which for any reason 
have remained undelivered for more than SIX full months from the last day 
of the month of issue, and checks directed to be transmitted to the General 
Accounting Office by administrative officers, should forward them to the Claims 
Division, General Accounting Office, for safekeeping and lawful disposition. 

(d) Such checks should be scheduled in duplicate, giving the name of the 
depositary and disbursing officer and listing each check by number, date and 
amount. Checks undelivered and forwarded due to indebtednesses of payees or 
for other special reasons, should be accompanied by separate letters for each 
payee, giving full particulars with reference to the indebtedness, etc., and citing 
previous correspondence with the General Accounting Office, if any, in connection 
with the matters. Such checks will be receipted for on the copy of the for- 
warding letter or duplicate listing, which will be returned to the forwarding 
officer. Where there is to be administrative investigation in connection with 
irregularities, prompt report thereof should be made to the General Accounting 
Office as provided by General Regulations No. 50, Supplement No. 1, dated 
April 4, 1984, and there should be furnished a statement of the total amount 
found chargeable to the persons concerned (payee, ete.) and the identification 
of the appropriation(s) and/or fund(s) properly creditable with any recoveries. 

(e) When a check, the amount of which has been carried to “Outstanding 
Liabilities”, is presented for payment, the payee or owner claiming payment 
thereof should be instructed to forward the check and his claim to the Claims 
Division, General Accounting Office, for settlement. 

(f) When a change in disbursing officers occurs, the outgoing officer shall 
verify all checking accounts and prepare a list of all outstanding checks in- 
cluding those of his predecessor or predecessors as of that date, which shall 
be turned over to his successor and a copy of such lists shall accompany the 
possession slip to the Check Service Section, Reconciliation and Clearance 
Division, General Accounting Office. The incoming disbursing officer shall pre- 
serve the list of outstanding checks and subsequently take action thereon as 
hereinabove provided, 

LINDSAY C. WARREN, 
Comptroller General of the United States. 


GENERAL REGULATIONS NO. 92 
Supplement No. 1 
May 8, 1947 


SIGNATURE CARD 


General Regulations No. 92 dated February 6, 1940, 19 Comp. Gen. 1047, pre- 
scribing Standard Form No. 1099, Signature Card, for use by all departments, 
establishments, and agencies of the Federal Government and the municipal 
Government of the District of Columbia, in connection with certain classes of 
benefit payments, such as retirement, pension, annuity, insurance, benefit compen- 
sation, ete., are hereby rescinded and it will no longer be necessary to secure such 
signature cards. 

LInpDsAy C. WARREN, 
Comptroller General of the United States. 


GENERAL REGULATIONS NO. 106 
October 9, 1946 


ACCOUNTING FOR PAY ROLL DEDUCTIONS AND CASH COLLECTIONS 


a tT TO THE “CIVIL SERVICE RETIREMENT AND DISABILITY 


1. The Civil Service Retirement Act of May 22, 1920, 41 Stat. 618, and the acts 
in amendment thereof, direct that there be deducted and withheld from the basic 
salary, pay, or compensation of each employee subject to the provisions of said 
acts, a sum equal to 2% per centum of such employee’s basic salary, pay, or 
compensation after July 31, 1920, and prior to July 1, 1926; a sum equal to 3% 
per centum of such employee’s basic salary, pay, or compensation from and after 
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July 1, 1926, and prior to July 1, 1942; and a sum equal to 5 per centum of such 
basic salary, pay, or compensation for services rendered on and after July 1, 1942. 


DEposit or DEDUCTIONS 


2. The amounts so deducted and withheld from the basic salary, pay, or com- 
pensation of each employee are required to be deposited into the Treasury of the 
United States to the credit of the trust fund receipt account “8135.2 Contributions, 
Civil Service Retirement and Disability Fund.” 

3. At the end of each month each disbursing officer making deductions on 
account of the Civil Service Retirement and Disability Fund, except those in the 
Postal Service, will transmit with his accounts to the General Accounting Office a 
list, on Standard Form No. 1096, Schedule of Voucher Deductions, of the pay rolls 
and vouchers on which such deductions are currently made showing for each the 
disbursing officer’s voucher number, the period covered therein, and the tvutal 
amount of such deductions. 

4. On the disbursing officer’s account current for the department, establishment, 
agency, or bureau for which he disburses the salaries, pay, or compensation, there 
will be recorded in the Adjustments column on the Receipts side and opposite the 
account “8135.2 Contributions, Civil Service Retirement and Disability Fund” the 
amount of the civil service retirement deductions included in the pay rolls, etc., 
for which credit is currently claimed, while the amounts deposited into the Treas- 
ury for which personal credit certificates of deposit have been executed will be 
shown on the Payments side in the space provided for ““Treasury Deposits.” 


PosTaL SERVICE 


5. Transfer of the amount estimated to be due the Civil Service Retirement 
and Disability Fund from Postal Service appropriations will be made for each 
month upon settlement by the General Accounting Office, and such amount 
will be credited to the retirement fund receipt account hereinabove specified. 
Final settlement of the exact amounts deducted will be made at the close of 
each quarter. There will be shown on Postal Service pay rolls the deductions 
made on account of the Civil Service Retirement and Disability Fund. 


ADJUSTING ERRORS IN DEDUCTIONS 


6. When an erroneous amount has been deducted from the pay of an em- 
ployee due to error in (1) stating the gross amount earned, (2) computing an 
amount short or in excess of the proper deduction, and/or (3) making deduc- 
tion from an employee “not within the act”, adjustment thereof will be made 
on the next pay roll or pay voucher on which the employee’s name appears, as 
an increase or decrease of his current retirement deductions, with correspond- 
ing decrease or increase of the net amount due the employee. 

7. Care must be taken to see that not only the regular (current) pay roll 
deductions but also the adjustments necessary to correct errors are properly 
recorded as retirement deductions to the employee’s individual earnings records, 


GOVERNMENT-OWNED CORPORATIONS 


8. Disbursing officers for Government-owned corporations who render ac- 
counts current to the General Accounting Office will follow the procedure 
hereinabove described for accounting for deductions from the salary, pay, or 
compensation of the corporation’s employees on account of the “retirement 
fund”. 

9. Effective January 1, 1947, disbursing officers of Government-owned cor- 
porations who do not render accounts current to the General Accounting Office 
and who make payment of pay rolls and vouchers for personal services which 
include deductions for the account of the “retirement fund” will prepare a 
letter of transmittal explaining the source and purpose for which the enclosed 
amount is remitted, identifying by voucher number and period the paid rolls 
or vouchers on which such retirement fund deductions were made and the 
amount thereof. A check payable to the “Treasurer, U. 8S.” for the total 
amount of such deductions should be drawn by the said disbursing officer of 
the corporation and forwarded with the letter of transmittal to the U. 8. Civil 
Service Commission, Retirement Division, Washington 25, D. C., where the 
amount will be currently scheduled and deposited into the Treasury of the 
United States in the manner ‘provided for other cash collections received by 




















~~ —_ 


APPENDIX 977 


the said Retirement Division. See Special Procedure for Accounting for Cash 
Collections below. 


DepucTions From COMPENSATION Dug DECEASED EMPLOYEES 


10. Claims for payments of basic compensation and allowances on account of 
personal service rendered prior to their death by former employees, which are 
required to be settled in the General Accounting Office, will, in those cases where 
the employees were subject to the Civil Service Retirement Act, be submitted 
and settled in the amount of 95 per cent of the gross amount earned, and the 
retirement deduction of 5 per cent will be stated on the regular pay roll of 
the organization to which the employees were last attached and included in 
the total of retirement fund deductions deposited by the disbursing officer, and 
the claims submitted to the General Accounting Office shall clearly indicate the 
pay roll on which the said retirement deductions were included. Claims of 
compensation due deceased employees of the Postal Service will be settled by 
the General Accounting Office on a net basis, as heretofore. 


INDIVIDUAL ACCOUNT RECORDS 


11. Appropriate individual account records must be maintained by each de- 
partment, establishment, and agency of the Government, including Government- 
owned corporations, for accumulating current pay roll deductions for each of 
its employees within the purview of the Civil Service Retirement Act, as 
amended. (See in this connection General Regulations No. 102, Second Revi- 
sion, 25 Comp. Gen. 940, prescribing a standard form of “Individual Pay Card”.) 
The total of such deductions for each calendar year must be transcribed to the 
corresponding Retirement Record Card, Civil Service Commission Form 2806. 
Also see General Regulations No. 100, 23 Comp. Gen. 1003, wherein “control 
accounts” are prescribed for reflecting the total of retirement fund deductions 
as represented by the various individual account records. 

12. Since the Individual Pay Card and the Retirement Record Card are re- 
quired to be maintained on a calendar year basis, General Regulations No. 100 
will be modified to require that the related general ledger control accounts be 
maintained on the calendar year basis. (See Civil Service Commission Retire- 
ment Circular No. 120, dated December 6, 1945.) 


SPecIAL PROCEDURE FOR ACCOUNTING FoR CASH COLLECTIONS 


13. Commencing as soon as practicable, employees from whose salary, pay, 
or compensation no deductions were made for the Civil Service Retirement and 
Disability Fund, and who are required to deposit to the said fund sums equal 
to the deductions which would have been made had they been within the pur- 
view of the Civil Service Retirement Act, as amended, plus interest (5 U. S. C. 
736b) ; employees who are required to redeposit retirement refunds, plus in- 
terest (5 U. S. C. 733); and employees who desire to deposit additional sums 
in multiples of $25 (5 U. S. C. 719-1) will remit the required amounts direct 
to the U. 8. Civil Service Commission, Retirement Division, Washington 25, D. C., 
where appropriate accounts receivable will be maintained for each such em- 
ployee, and where such collections will be currently scheduled for deposit into 
the Treasury according to the applicable receipt accounts of the Civil Service 
Retirement and Disability Fund. All such remittances by check, draft, or money 
order should be drawn payable to the order of the Treasurer, U. S., Washington, 
D. C. However, no such remittances (deposits) should be forwarded to the 
Civil Service Commission until such time as the employee is notified in writing 
by the Commission to do so. 

14. The said Retirement Division will execute a receipt for each collection, 
in such number of copies as to provide for distribution as follows: 

1, Original to remitter, 

2. Copy to Personnel Office or other office of the agency where remitter’s re- 
tirement deduction records are kept, to be attached to or filed with the 
employee’s retirement record card, and 

8. Copy retained by the Retirement Division, Civil Service Commission, for 
its administrative use. 

15. General Regulations No. 54, 6 Comp. Gen. 879, and all supplements thereto 
are hereby rescinded. 


LInpsAy C. WARREN, 
Comptroller General of the United States. 
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October 14, 1946 


REQUISITION FOR DISBURSING FUNDS AND ACCOUNTABLE 
WARRANT 





1. Paragraphs 12, 13, and 14 of General Regulations No. 43, dated May 22, 1925, 
4 Comp. Gen. 1096, and Supplement No. 3 thereto, dated December 9, 1936, 16 
Comp. Gen. 1128, are rescinded and the procedures herein prescribed will be fol- 
lowed in lieu thereof. 

2. Effective January 1, 1947, Standard Form No. 1027, Requisition for Disburs- 
ing Funds, is declared obsolete, and effective the same date requisitions for dis- 
bursing funds will be prepared on Treasury Department Form No. 427—A, Requi- 
sition for Disbursing Funds and Accountable Warrant, which form will be 
stocked by the Public Printer subject to requisition by all departments and estab- 
lishments. The continued use of Treasury Form No. 427, Requisition for Dis- 
bursing Funds and Accountable Warrant, by the War and Navy Departments 
will not be affected by these Regulations. 

3. Treasury Form No. 427—A will be printed in sets of an original and five 
copies. In the space reserved for binding, each copy will show its use and ulti- 
mate destination. The sets will be made up with snap-out interleaved carbon 
paper. 

4. The administrative office preparing Treasury Form No. 427-A will fill in all 
blank spaces in the upper portion of the form (requisition) except the warrant 
number; in the middle portion of the form (warrant) only the amount of the 
warrant will be filled in; and in the remaining portion of the form (appropriation 
listings) all columns will be filled in. In the preparation of the form, care 
should be taken to insure that all copies of the form are entirely legible. If it is 
found necessary to use the reverse of the form for additional appropriation 
listings, the snap-out carbons should be withdrawn and used a second time. 

5. The request for issuance of a warrant for disbursing funds must be recom- 
mended by the head of the administrative bureau or division of a department or 
independent establishment having knowledge of the status of the disbursing offi- 
cer’s accounts, and signed by the head of the department or independent estab- 
lishment or his duly designated agent. 

6. Before signing a requisition the approving official should satisfy himself that 
the disbursing officer’s accounts are in order and that the funds requested are not 
in excess of his usual current needs and should be placed to his credit. If there 
has been delinquency in the rendition of his accounts, a waiver of such delinquency 
should accompany the requisition. A separate requisition should be prepared 
for each checking account symbol. 

7. The administrative office preparing the requisition should retain the last 
or sextuplicate copy of the form and forward the original and all other copies of 
the form direct to the Division of Bookkeeping and Warrants, Treasury Depart- 
ment, Washington 25, D. C. 

8. Upon receipt of these regulations, each department, establishment, and 
agency is requested to make requisition upon the Public Printer for a supply of 
Treasury Form No. 427—A, Requisition for Disbursing Funds and Accountable 
Warrant, estimated to meet its needs, in order that all printing requisitions sub- 
mitted may be combined and the forms printed in one edition. 







































Lainpsay CC. WARREN, 
Comptroller General of the United States. 






GENERAL REGULATIONS NO. 108 
‘ November 21, 1946 


STANDARD FORMS AND PROCEDURE FOR TRANSPORTATION OF 
PASSENGERS 











General Regulations No. 46, issued October 16, 1925, 5 Comp. Gen. 1050, and 
Supplements Nos. 1 and 2 thereto, issued May 6, 1926, 5 Comp. Gen. 1056, and 
October 6, 1926 [unpublished], respectively, prescribing the standard forms of 
U. 8. Government requests for transportation and U. 8S. Government transporta- 
tion identification card and the procedures pertaining thereto, and General Regu- 
lations No. 75, issued June 26, 1931, 10 Comp. Gen. 581, prescribing the standard 
forms and procedure for the billing of transportation charges for persons, freight, 
and express, insofar as the latter regulations pertain to the billing of transporta- 
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tion eharges for persons, are hereby rescinded and the following new standard 
forms and procedure are prescribed in lieu thereof, effective April 1, 1947: 


U. S. GOVERNMENT REQUEST For TRANSPORTATION FORMS 


1. The following new standard forms for requesting the transportation of pas- 
sengers by common carriers are hereby prescribed and published for general use 
throughout the United States Government service, in lieu of all other forms of 
like character now being used for this purpose: 


Standard Form No. 1138, U. S. Government Request for Transportation— 
Type A Book Cover (front and back—outside and inside). 

Standard Form No. 1139, U. S. Government Request for Transportation— 
Type A, original. 

Standard Form No. 1139a, Memorandum of U. S. Government Request for 
Transportation—Type A. 

Standard Form No. 1140, U. 8S. Government Request for Transportation— 
Type B Book Cover (front and back—ontside and inside). 

Standard Form No. 1141, U. 8S. Gqvernment Request for Transportation— 
Type B, original. 

Standard Form No. 114la, Memorandum of U. S. Government Request for 
Transportation—Type B. 

(Specimen forms of the U. 8S. Government Requests for Transportation herein 
prescribed are attached.’ 


PRINTING AND BINDING 


2. (a) The size of the above-prescribed standard forms, with the exception of 
Standard Form No 1140, will be 8% by 3% inches including binding. Standard 
Form No. 1140 will be 8% by 16% inches including binding. The original re- 
quests for transportation, Standard Forms Nos. 1139 and 1141, will be printed 
on light green paper and the memorandum copies thereof, Standard Forms Nos. 
1139a and 1141a, will be printed on white paper. U. S. Government Request for 
Transportation—Type A, original, Standard Form No. 1139, together with the 
memorandum copy thereof, Standard Form No. 1139a, will be.bound 25 requests 
to the book in U. 8S. Government Request for Transportation—Type A Book Cover, 
Standard Form No. 1138. U. 8. Government Request for Transportation—Type 
B, original, Standard Form No. 1141, together with the memorandum copy thereof, 
Standard Form No. 1141a, will be bound 100 requests to the book (5 requests to 
the page) in U. S. Government Request for Transportation—Type B Book 
Cover, Standard Form No. 1140. 

(b) The new forms of U. 8S. Government Request for Transportation, Standard 
Forms Nos. 1139, 1139a, 1141, and 114la, will be prenumbered when printed 
(numbers will be printed in black only) and such numerals will be immediately 
preceded by symbol letters (also in black and capital letters only), approved 
in advance by the Comptroller General of the United States for the purpose of 
identifying the Government agency using same. In connection with the use of 
the new forms of transportation requests, there are hereby prescribed, as set 
forth in Appendix A,? revised symbol letters for the several departments, 
independent establishments, and agencies of the Government, and such symbol 
letters should always be included in any reference to the serial number of said 
new forms of transportation request. Symbol letters required by agencies not 
listed in the said Appendix A, or any variation from the prescribed symbol 
letters, must be requested in writing and authorized by written approval of the 
Comptroller General of the United States. The serial numbers of transporta- 
tion requests for each department, independent establishment, or agency of the 
Government will begin with the number “1” and continue numerically thereafter 
until the serial number for a department, establishment, or agency reaches the 
number “999,999”, at which time the transportation request numbers will again 
begin with the number “1”. However, separate series of serial numbers for 
Type A and Type B requests must not be used and the present (single) series 
of serial numbers may be continued to the new forms of requests prescribed 
herein. A single series of serial numbers must run consecutively through all 
requests regardless of the type or types ordered. 


1 Specimen forms omitted. 
* Appendix A omitted, 
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(c) No departure from the exact specifications of the standard forms herein 
prescribed will be permitted, but this will not be construed to prevent a depart- 
ment, independent establishment, or agency from ordering printed on the forms 
used by it, when more economical and advantageous to do so, the name of the 
department or establishment, name of bureau or service, place of issue, title of 
issuing officer, and designation of appropriation of fund chargeable. 

(d) The above-prescribed forms will be printed only at the Bureau of Engrav- 
ing and Printing and requisitions therefor should be addressed to the Treasury 
Department, Bureau of Federal Supply (Printing Section). 

(e) The printing of Government requests for transportation by commercial 
concerns is strictly prohibited. 


UTILIZATION OF U. S. GOVERNMENT REQUEST FOR TRANSPORTATION FORMS OF THE 
OLD SERIEs 


3. The present supply of unused Government request for transportation forms 
of the old type on hand in the departments, independent establishments and 
agencies, and at the Bureau of Engraving and Printing will be used until 
exhausted. : 




























ACCOUNTABILITY FoR U. S. GOVERNMENT REQUESTS FOR TRANSPORTATION 





4. Appropriate accountability records must be maintained by the departments 
and establishments of the United States Government for the purpose of controlling 
the stock of printed transportation requests on hand and for fixing the account- 
ability upon the employees responsible for their issuance and use. Each officer 
and employee of the United States Government having custody of Government 
transportation requests should be held accountable therefor and chargeable with 
the amount which is required to be paid by the United States by reason of im- 
proper use of such requests resulting from fault or negligence. 


Use or U. 8. GOVERNMENT REQUESTS FOR TRANSPORTATION 





5. (a) United States Government requests for transportation will be fur- 
nished by competent administrative authority for presentation by persons travel- 
ing on official business, based on proper travel authority, to transportation com- 
panies in the United States, including the Pullman Company, interurban electric 
railway companies, motor bus lines, or air lines, and to steamship lines having 
ports in the United States, for exchange by them for specified passenger, sleeping- 
car, parlor-car, steamship stateroom, or other commonly recognized transportation 
accommodations, and should be used, when practicable, to obtain all official trans- 
portation when the amount involved is $1 or more. 

(b) REQUESTS FoR TRANSPORTATION—TyYPE A (Standard Form No. 1139). In 
those cases where the traveler is authorized to issue transportation requests 
for his own use, Type A book(s) of blank transportation request forms will be 
issued to him, and the traveler will sign such requests once only in the space 
provided thereon for “Signature of issuing officer-traveler”’. The official issuing 
Type A book of blank requests to a traveler will show the transaction in the 
space provided therefor on the inside front cover of the book, Standard Form 
No. 1138, over his bona fide signature. The traveler should maintain a record 
of all requests issued by him and of all unnegotiated requests which are spoiled 
or canceled for any reason, such record to be kept on the stub to which the 
memorandum of the request for transportation is attached. When there is no 
further need for unused requests, when separated from Government service, or 
when all of the requests contained in a book have been exhausted, the book of 

; unused requests or empty cover thereof, as the case may be, should be returned 
immediately to the official who issued such book of requests to the traveler. 
Books returned to the issuing officer containing unused requests may be reissued 
in blank to other travelers until the requests are exhausted, the return and reissue 
thereof to be shown in the spaces provided therefor on the inside front and back 
cover of the transportation request book. When all of the spaces provided for 
this purpose have been used, the unused transportation requests contained in 
books returned to the issuing officer should be effectively voided, accounted for, 
and returned through proper administrative channels to the Treasury Depart- 
ment, Bureau of Federal Supply (Printing Section). 


(c) Requests FoR TRANSPORTATION—TyPe B (Standard Form No. 1141). 
Type B transportation requests when signed and issued by an authorized issuing 
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officer other than the traveler are for use only by the traveler named therein for 
securing the transportation specified. Type B transportation requests should 
not be issued in blank to travelers to be signed by them both as issuing officer 
and traveler. 

(d) In order that the lowest possible fares for Government travel may be 
secured, and that the contract of carriage may at all times be clearly under- 
stood by all parties concerned, it is incumbent upon officials issuing requests, 
and upon travelers authorized to issue requests for their own use, to ascertain 
the lowest fare of the class that will adequately furnish the desired transporta- 
tion and to issue transportation requests accordingly. When transportation 
and/or accommodations exceeding those authorized under current Standardized 
Government Travel Regulations are used, the excess cost thereof will be collected 
by the proper Government official from the traveler. 

(e) Through tickets, excursion tickets, reduced-rate round-trip or party tickets 
should be secured whenever practicable and economical. 

(f) Separate transportation requests should be issued for parlor, chair, or 
sleeping accommodations when same are not included in the cost of passage 
ticket. 


PREPARATION OF GOVERNMENT REQUESTS FOR TRANSPORTATION 


6. In preparing Government requests for transportation careful attention 
should be given to all instructions and details in arrangements, especially to the 
stub attached to the original request headed “CARRIER’S STUB”, which must 
not be detached or covered by marks or writing since it is for the sole use of 
the carrier. Transportation requests should be filled in by typewriter, pen, or 
indelible pencil, and a legible memorandum thereof must always be secured. The 
information to be inserted in the spaces provided therefor on the transportation 
request form is as follows: 


(Good until) Date —To avoid the unauthorized use of lost trans- 
portation requests, care should be exercised when setting the limitary 
date to provide for the definite invalidation of the request at the earliest 
practicable date. 

Name of the Government office to be billed. 

Name of the carrier or company on which drawn. 

Name of person to be furnished transportation; if a party, the name of 
person in charge and the number of other persons in the party. 

Point of departure. 

Destination. 

Complete route showing initial letters of each carrier and names of junc- 
tion points via which ticket is to be issued, and classes of service between 
junctions in mixed travel. 

Appropriation or fund chargeable. 

Authorization or object—Identifying reference to authority for travel (serial 
number and/or date of travel order) must be entered on the transporta- 
tion request either by the traveler or by the administrative officer who ex- 
amines same prior to payment. 


The class of transportation, number of persons, seat or sleeping accommodations 
desired, and number of pounds of baggage authorized to be transported in excess 
of the weight carried free by transportation companies will be indicated in the 
block provided for this purpose. A blank space is also provided in this block in 
which to describe accommodations such as staterooms on river and coastwise 
steamships or air sleeper service, when same are not included in the cost of 
passage ticket, and other authorized accommodations for which no specific pro- 
vision is made on the request form. All unused spaces in this block should be 
canceled by drawing a line through them. 


EXCHANGE OF U. 8S. GOVERNMENT REQUESTS FOR TRANSPORTATION AT TICKET OFFICES 


7. To obtain transportation and/or accommodations, Government requests for 
transportation completely filled out and validated by an authorized issuing officer 
other than the traveler, or by an issuing officer-traveler (before reaching ticket 
window), as the case may be, should be exchanged at a ticket office. When 
requests are presented at an office not supplied with the proper ticket forms, at 
a non-agency station, or at a station at which the ticket office is not open for the 
sale of tickets before departure of train, conductors will honor requests as follows: 
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982 APPENDIX 






(a) If the destination is a point on conductor's run, the request may be honored 
to destination without exchange, and traveler’s receipt secured in the space pro- 
vided therefor on the face of the request. 

(b) If the destination is a point beyond the conductor’s run, conductor will 
honor the request to the first station en route at which proper form of ticket can 
be issued in the usual way, endorsing on back of request over his signature the 
points between which request was honored without ticket. When the request is 
exchanged at an intermediate ticket office, it should show clearly that transpor- 
tation was furnished from point of origin of travel and not from the intermediate 
point at which the ticket is exchanged. 

(c) When a request presented on the train calls for transportation beyond the 
line of the initial carrier or beyond the train conductor's run and it is impossible 
to exchange it before reaching the station at which the traveler leaves the train, 
or before reaching the end of the conductor’s run, as the case may be, the con- 
ductor must obtain a statement signed by the traveler, completely describing the 
transportation request and certifying to the points between which the traveler has 
been carried and the reason why the request could not be exchanged, such record 
to be turned in with the conductor’s train collections. After securing such state- 
ment, the conductor should endorse on the request over his signature the stations 
between which honored and return it to the traveler who, immediately after 
leaving the train, will present the request to the ticket agent of the line on which 
it is drawn, and on which it was honored by the conductor for exchange for a 
ticket to the destination named therein. Such request should not be honored by 
the ticket agent of the carrier on which the journey will be continued, as payment 
thereon by the Government in that case would necessitate securing a waiver from 
the initial carrier on which it is drawn. 


IDENTIFICATION OF TRAVELERS 


8. (a) When a traveler signs a request (Type A) as issuing office: traveler, 
the carrier will require him to exhibit the book from which the request was taken, 
in order to ascertain the name of the person to whom the book of requests was 
issued, and will then require him to establish his identity as the person to whom 
such book of requests was issued. When a traveler, upon request, fails to pro- 
duce the book from which the request was taken, the ticket agent should refuse 
to honor the transportation request and require the traveler to pay cash for his 
transportation, the amount thereof to be later included, if proper, in the traveler’s 
voucher as an item for reimbursement. 

(b) The above requirement as to means of identification does not apply to 
Type B transportation requests which are filled out and signed by an authorized 
issuing officer other than the traveler, ready for use by the traveler named therein 
for transportation specified. Ticket agents should exercise at least ordinary care 
in assuring themselves of the identity of a traveler who presents a Type B re- 
quest. 


TRANSPORTATION DIFFERING FRoM THAT SPECIFIED IN GOVERNMENT REQUEST FOR 
TRANSPORTATION 


9. (a) Carriers must furnish transportation of the class or character and be- 
tween the points specified in the request. The United States Government will not 
be responsible for excess costs oceasioned by violation of these instructions. 
Transportation exceeding that called for on the face of the request must be paid 
for by the traveler when obtained and not billed against the Government. 

(b) Where exceptional conditions require the issuance of transportation 
and/or accommodations differing from that specified in the request, the traveler 
should record, in the space provided on the reverse of the form, the actual serv- 
ices furnished, the reason for the difference, and sign the statement. Any addi- 
tional charges resulting from furnishing services or accommodations in excess 
of those called for on the face of the request should be collected by the carrier 
from the traveler and not billed against the Government, the notation by the 
traveler on the reverse of the request being, in such situation, only for purposes 
of adjustment between the traveler and the Government where the traveler may 
claim reimbursement. 

(c) Transportation furnished by a carrier other than the one named on the 
face of the request is transportation differing from that specified in the request, 
and in such case the carrier should require the traveler to record, in the space 
provided on the reverse of the form, the name of the carrier actually furnishing 
the transportation and to sign the statement. 
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(d) Except as provided in paragraphs (b) and (c), supra, transportation 
requests must not be altered and requests showing erasures or alterations should 
not be honored. 


REFUSAL OF CARRIER TO HONOR TRANSPORTATION REQUESTS 


10. Should an agent of any transportation company refuse to accept a request, 
the facts must be reported immediately to the central office of the Government 
department or independent establishment through the official who furnished the 
request to the traveler. 


SPOILED OR CANCELED TRANSPORTATION REQUESTS 


11. All transportation requests spoiled or canceled for any reason should be 
marked “Canceled” and forwarded immediately, through the official who furnished 
the request(s), to the administrative office where the accountability records are 
kept, there to be accounted for and returned through proper administrative chan- 
nels to the Treasury Department, Bureau of Federal Supply (Printing Section). 


MEMORANDUM OF GOVERNMENT REQUEST FOR TRANSPORTATION 


12. (a) When the original Government request for transportation is sur- 
rendered to the carrier, a legible memorandum copy thereof, properly filled out 
and showing the estimated cost (ticket agent’s valuation of ticket) of’ the trans- 
portation furnished, will be forwarded in accordance with administrative instruc- 
tions. Connectively, the attention of administrative officers is invited to the 
provisions of General Regulations No. 100, issued October 4, 1948, 23 Comp. Gen. 
1003, which require that in those offices in which the memorandum of the trans- 
portation request is the document to be used in recording the obligation for trans- 
portation procured, it is essential that the memorandum copy be sent to the 
administrative office maintaining the fund accounts immediately upon delivery of 
the original transportation request to the carrier. ‘ 

(b) When the service furnished varies from that specified in the request, the 
traveler should record, in the space provided on the reverse of the memorandum 
of the transportation request form, the actual transportation furnished and the 
reason for the difference. 


UNCOMPLETED JOURNEYS 


13. Travelers leaving trains or other conveyances short of destination specified 
on ticket, after having surrendered ticket or coupon of ticket, must secure a state- 
ment of the service rendered to that point from the train conductor or person 
in charge of conveyance. When traveler surrenders sleeping or parlor-car ac- 
commodations short of destination, statement must also be obtained from the con- 
ductor or person in charge of the conveyance. <A statement of fact must be 
furnished for each interrupted air trip in tle course of which the plane is grounded 
or any part of the air trip canceled short of destination, such statement to include 
a description of the services furnished upon the resumption of travel. These 
statements in each case must be forwarded immediately to the central office of 
the Government department or independent establishment through the official 
who furnished the request, giving serial number of each request involved. 


UNvuseEpD TICKETS 


14. (a) Under no circumstances shall an employee attempt to secure a refund 
from a transportation company for an unused ticket or portion thereof obtained 
on a Government transportation request. 

(b) When a traveler discontinues a trip short of destination and further need 
for unused ticket(s) or portion(s) thereof has ceased, and when the time limit on a 
round-trip ticket bas expired, unused ticket(s) or portion(s) thereof secured on 
Government transportation requests must be forwarded immediately to the cen- 
tral office of the Government department or independent establishment through 
the official who furnished the request(s), together with explanatory statement 
as to why ticket(s) or such portion(s) thereof was (were) not used. When the 
traveler fails to comply with the foregoing and an accounting period for the 
traveler occurs while he is still in possession of an unused ticket, or portion(s) 
thereof, there should be withheld in his expense account a sufficient amount to 
cover the cost of same pending a proper accounting therefor. 
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Crarms AGAInst COMMON CARRIERS FOR THE VALUE OF UNUSED PASSENGER TICKETS 
orn Portions THEREOF 


15. In order that the General Accounting Office may properly audit and settle 
accounts involving deductions for, or collections received by reason of, unused 
tickets or portions thereof, the following procedure is prescribed : 

(a) Upon deduction of an amount representing the value of an unused ticket 
or portion thereof from the voucher on which the covering transportation request 
is billed, a full description of the unused ticket or portion thereof will be noted on 
the voucher, 

(b) Upon deduction of an amount representing the value of an unused ticket 
or portion thereof from a voucher other than that on which the covering trans- 
portion request was billed, a full description of the unused ticket or portion thereof 
will be noted on the voucher on which the deduction is made, together with a 
reference to the transportation request on which the ticket was issued and the 
disbursing officer’s voucher covering payment for same. 

(c) When a deduction is made in accordance with the provisions of paragraphs 
(a) and (b), the unused ticket or portion thereof will be forwarded by the 
administrative office making the deduction to the carrier and copy of the letter 
of transmittal will be attached to the voucher involved. 

(d) If deductions cannot be made administratively as hereinabove outlined, 
the department or agency involved should bill the carrier for the amount due 
and should request that the remittance (drawn to the order of the Treasurer of 
the United States) be made direct to the indicated office of the billing agency, 
and upon receipt of such remittance same will be promptly listed on the schedule 
of collections then current. 

(e) In cases where bills are issued to the carrier for refunds of amounts 
representing the value of unused tickets or portions thereof, in accordance with 
the provisions of paragraph (d), the unused tickets or portions thereof will be 
forwarded to the carrier along with the billing. 

(f) In the event the carrier declines to remit the value of unused tickets or 
portions thereof, the administrative (billing) office should furnish to the Claims 
Division, General Accounting Office, Washington, D. C., a copy of the billing, con- 
taining references to transportation request numbers and disbursing officers’ 
voucher numbers covering payment therefor, and copies of correspondence with 
the carrier, for appropriate action. 


ELIMINATION OF WAIVERS 


16. This office will not take exception to the elimination of waivers on requests 
honored by one class of carriers but naming on the face thereof another of the 
class of carriers, provided the cost of the service actually furnished is not in 
excess of that originally authorized and that the traveler is required by the 
carrier furnishing the transportation to record on the reverse of the request the 
name of the carrier and the service actually furnished, the reason for the differ- 
ence, and sign the statement. 


Lost oR STOLEN TRANSPORTATION REQUESTS 


17. (a) Lost or stolen transportation requests should be reported promptly to 
the central office of the Government department or independent establishment 
through the official furnishing the request, and a copy of such report should be 
sent to the General Accounting Office without delay. Extreme care should be 
exercised to report the name of the person to whom issued and the correct symbol 
and serial numbers of the lost or stolen requests and books. 

(b) Under no circumstances should transportation requests which have been re- 
ported lost or stolen, and subsequently recovered, be used to obtain transportation 
or accommodations. Blank or completely filled out transportation requests, not in 
books, which have been reported lost or stolen, if subsequently recovered should 
be immediately marked canceled by the officer or employee recovering same and 
promptly forwarded to the issuing officer who should record the canceHation 
thereof on the proper transportation request accountability record and forward 
the request through proper administrative channels to the Treasury Department, 
Bureau of Federal Supply (Printing Section). Transportation requests in books 
which have been reported lost or stolen, if subsequently recovered should be 
marked canceled and forwarded by the finder direct to the Treasury Department, 
Bureau of Federal Supply (Printing Section), which office should promptly ad- 
vise the administrative office concerned of all transportation requests so received. 
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PUBLIC VOUCHER FOR TRANSPORTATION CHARGES 


18. (a) Public Voucher for Transportation Charges (original), Standard Form 
No. 1113, and memorandum therefor, Standard Ferm No. 1113a, which were 
prescribed by General Regulations No. 97-Revised, issued January 21, 1946, 25 
Comp, Gen. 924, for use by carriers as the standard forms on which to bill their 
charges against all branches of the U. S. Government service for the transporta- 
tion of freight or express, are hereby prescribed and published for use by carriers 
in full conformity with all of the provisions of said General Regulations No. 97- 
Revised, pertaining thereto, as the standard forms on which to bill their charges 
against all branches of the U. 8S. Government service for the transportation of 
passengers. 

(b) Carriers may either purchase the said voucher forms from the Superin- 
tendent of Documents, Government Printing Office, Washington, D. C., or print 
the forms themselves or have them printed by any association of carriers or 
a commercial printer. It is understood, however, that in reproducing the said 
voucher forms outside the Government Printing Office, the exact size, wording, 
and arrangement as prescribed by the Comptroller General of the United States 
must be adhered to, and, while no minimum as to the grade of paper will be 
set, this office will rely upon the carriers to provide a paper stock of reasonable 
grade and reserves the right to impose such requirement. Inquiries with respect 
to the cost of the said voucher forms should be addressed to the Superintendent 
of Documents, Government Printing Office, Washington, D. C. (The current 
prices are 30 cents per 100 for Standard Form No. 1113 and 25 cents per 100 for 
Standard Form No. 1113a, and remittance should accompany the order.) 

(c) Bills involving charges for transportation and accommodations furnished 
on Government requests for transportation of the old series (Standard Form 
No. 1030) may continue to be submitted on Public Voucher for Transportation 
of Passengers (Standard Form No. 1067) which form will be continued to be 
furnished to carriers by the Government Printing Office. Bills involving 
charges for transportation and accommodations furnished on the _ herein- 
prescribed Government requests for transportation (Standard Forms Nos. 1139 
and 1141) will be submitted on Public Voucher for Transportation Charges 
(Standard Form No, 1113). All bills must be rendered direct to the issuing 
bureau or office shown on the face of the transportation request. Carriers 
should make a special effort to include as many subvouchers as possible on each 
voucher form, since such practice will materially reduce the number of forms 
used and Government checks issued, and expedite the payment and audit of trans- 
portation charges. In the interest of economy the carrier will furnish to the 
department or establishment billed only one memorandum copy, Standard Form 
No. 1113a, with each voucher form unless specifically authorized in advance 
by the Comptroller General of the United States to furnish extra copies. 

(d) Bills involving charges for the transportation of freight or express must 
not be included on the same voucher with those involving the transportation of 
passengers and, in order that the class of charges involved in the voucher can 
be readily determined, the words “PASSENGER”, “FREIGHT”, or “EXPRESS”, 
as the case may be, should be printed or otherwise placed by the carrier in a 
conspicuous manner immediately above the title of the voucher form (Standard 
Form No. 1113) and memorandum thereof (Standard Form No. 1113a) on which 
the bill is rendered. 

(e) In those instances where the showing of information or facts additional 
to those shown on the transportation request as surrendered by the traveler to 
the agent (or conductor) at the time of procuring the ticket (or service) is con- 
sidered necessary to support or explain charges claimed, a statement of such 
facts or explanation should be made on a separate paper attached to the request 
or voucher (Standard Form No. 1113), or on said latter form itself if space 
permits, but in no event should the request itself be subjected to notations in 
the auditing process by the carrier, except to show carrier’s audited value, since 
it is essential that the information appearing on the transportation request upon 
completion of the transaction between the traveler and the ticket agent or con- 
ductor in procuring and furnishing the ticket or service be clearly reflected at 
all times and not impaired by subsequent notations. 


FRANK L. YATES, 
Acting Comptroller General of the United States. 
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GENERAL REGULATIONS NO. 109 
December 20, 1946 


STANDARD FORMS AND PROCEDURE FOR GOVERNMENT 
ADVERTISING 


General Regulations No. 66, issued January 30, 1928, 7 Comp. Gen. 861, and 
Supplement No. 1 thereto, issued June 14, 1928, 7 Comp. Gen. 870, prescribing the 
standard forms and procedure for Government advertising, are hereby rescinded 
and, effective immediately, the following new standard forms and procedure for 
Government advertising, under the provisions of the Act of June 20, 1878, 20 
Stat. 216 (44 U. S. C. 322), section 3828, Revised Statutes (44 U. S. C. 324), and 


paragraph 12 of the Act of August 2, 1946, Public No. 600 (60 Stat. 806, 809), will 
be used in lieu thereof: 





U.S 





. GOVERNMENT ADVERTISING ForRMS 


1. The following new standard forms for Government advertising are hereby 
prescribed and published for general use throughout the U. 8. Government service, 
in lieu of all other forms of like character now being used for this purpose: 


Standard Form No. 1142, Statement of Advertising Rates—Original 
Standard Form No. 1142a, Statement of Advertising Rates—Memorandum 
Standard Form No. 1143, Advertising Order—Original 

Standard Form No. 1143a, Advertising Order—Memorandum 

Standard Form No. 1144, Public Voucher for Advertising—Original 
Standard Form No. 1144a, Public Voucher for Advertising—Memorandum 


PRINTING 
2. (a) The size of the above-prescribed forms will be 8 by 10% inches. The 
original voucher for advertising, Standard Form No. 1144, will be printed on the 
reverse of the original advertising order, Standard Form No. 1143. The memo- 
randum voucher for advertising, Standard Form No. 1144a, will be printed on 
the reverse of the memorandum advertising order, Standard Form No. 1148a 
The statement of advertising rates—original, the advertising order—original, 
and the voucher for advertising—original will be printed on white paper. The 
statement of advertising rates—memorandum, the advertising order—memoran- 
dum, and the voucher for advertising—memorandum will be printed on yellow 
paper. 

(b) No departure from the exact specifications of the standard forms herein 
prescribed will be permitted, but this will not be construed to prevent a depart- 
ment or establishment from ordering printed on the forms used by it, when more 
economical and advantageous so to do, the name of the department or establish- 
ment and bureau or office, title of official(s) authorized to order publication, 
title of certifying officer(s), and designation of appropriation or fund chargeable. 

(c) Upon receipt of these regulations each department, establishment, and 
agency is requested to make requisition upon the Public Printer for a supply of 
the new standard forms estimated to meet its needs, in order that all requisitions 
submitted may be combined and the forms printed in one edition. However, in 
the interest of economy, the present supply of unused Standard Forms Nos, 1052, 
1053, 1054, and 1054a on hand in the departments and establishments and at the 
Government Printing Office will be used until exhausted. 


STATUTORY PROVISIONS WITH Respect To GOVERNMENT ADVERTISING 


3. (a) The Act of June 20, 1878, 20 Stat. 216 (44 U.S. C. 322), provides, in part, 
as follows: 


“All advertisements, notices, proposals for contracts, and all forms of 
advertising required by law for the several departments of the Government 
may be paid for at a price not to exceed the commercial rates charged to 
private individuals, with the usual discounts; such rates to be ascertained 


from sworn statements to be furnished by the proprietors or publishers of the 
newspapers proposing so to advertise. * 


(b) Section 8828, Revised Statutes (44 U. S. 0. 324), provides that 
“No advertisement, notice, or proposal for any executive department of 
the Government, or for any bureau thereof, or for any office therewith con- 
nected, shall be published in any newspaper whatever, except in pursuance of 
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a written authority for such publication from the head of such department: 
and no bill for any such advertising, or publication, shall be paid unless there 
be presented, with such bill, a copy of such written authority.” 


(c) Paragraph 12 of the Act of August 2, 1946, Public No. 600 (60 Stat. 806, 
809), provides, in part, as follows: 


“The head of any department may delegate to subordinate officials * * * 
(3) the authority vested in him by section 3828, Revised Statutes (44 U. S. C. 
324), to authorize the publication of advertisements, notices or proposals,” 


STATEMENTS OF ADVERTISING RATES 


4. (a) Sworn statements of commercial advertising rates, rendered on Stand- 
ard Form: No. 1142, and memorandum therefor, Standard Form No. 1142a, must 
be furnished by the proprietors, publishers or authorized representatives of 
newspapers, or other publications in which Government advertisements are 
placed, to each department and establishment, or bureau or office thereof, adver- 
tising, and the rates so furnished shall govern the amount to be paid. 

(b) Sworn statements of commercial advertising rates need not be renewed 
until rates are changed, or unless specially required. 

(c) The original statement of advertising rates, Standard Form No. 1142, 
must be submitted to the General Accounting Office with the first voucher paid 
to the publisher for advertising under those rates. 


DELEGATION OF AUTHORITY TO ADVERTISE 


5. (a) Delegation of authority to advertise may be exercised only by heads 
of departments and establishments. That is to say, when such authority is 
delegated by the head of a department or establishment, it may not be redele- 
gated. The delegation of authority to advertise may be prepared in general 
letter form or assigned by suitable regulations, signed by the head of the depart- 
ment or establishment, and should specify the limitations of authority granted, 
particularly with respect to the-period of time covered by the authority. 

(b) A copy of the general letter or regulation delegating authority to adver- 
tise must be submitted to the General Accounting Office with the first voucher 
making payment thereunder. Reference to the general letter or regulation will 
be made, in the space provided for the purpose, on all subsequent advertising 
orders placed during the period embraced in the authorizing general letter or 
regulation. 


COMPOSITION OF ADVERTISING Copy 


6. Extreme care should be exercised to insure that the specifications for adver- 
tising to be set other than solid be definite, clear, and specific since no allowance 
will be made for paragraphing or for display or leaded or prominent headings, 
unless specifically ordered, or for additional space required by the use of type 
other than that specified in the sworn statement of advertising rates on file in the 
General Accounting Office. Specifications for advertising other than solid will 
accompany the advertisement copy submitted to the publisher with the advertis- 
ing order, and copies of both documents will be transmitted to the General 
Accounting Office with the voucher. A sample of solid line advertisement set 
up in accordance with the usual Government requirements is shown on Standard 
Form No. 1148, Advertising Order. 


PUBLIC VOUCHER FOR ADVERTISING 


7. The original voucher for advertising, Standard Form No. 1144, and memo- 
randum therefor, Standard Form No. 1144a, will be used by publishers as the 
standard forms on which to bill their charges against all branches of the U. 8S. 
Government service for advertising published in accordance with official orders 
therefor stated on the advertising order, Standard Form No. 1143, printed on 
the reverse of the original advertising voucher form. 


PROOF OF PUBLICATION 


8. (a) Every account for official advertising rendered should be accompanied 
by a copy of each issue of the publication in which the advertisement appeared. 
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However, if copies of the publication are not available, it will be satisfactory 
if an affidavit of publication is furnished in lieu thereof. 


(b) Copies of newspapers submitted as proof of publication should not be for- 
warded to the General Accounting Office as a part of the disbursing officer’s 
account, but should be attached to the memorandum voucher and retained in 
the administrative accounting office until settlement of the disbursing officer’s 
account, after which they may be disposed of. 


Linpsay ©. WARREN, 
Comptroller General of the United States. 


Standard Ferm Ne. 1142 


UniTeo STATES GOVERNMENT 


STATEMENT OF ADVERTISING RATES 


eR ssascineniastisvcinihin 





"(Pull name of publication) 
EE ie Sick ic derehinctecnit amines 


OD sik chsbhibnts tian tinpaemarsiniiels 





On this ............... day of ........................ ....., one thousand nine hundred and —_....... 









personally appeared before me, -........... -__.-.-.-. a ert 


(Title of officer sdministering cath) 





in and for the county and State aforesaid, ............ siaeaean 


= “(Name eof publisher or proprietor or his representative) 


who, being duly sworn according to law, declares that he is the —»»_»_»E>_E 
(Publisher, proprietor, ete.) 


seen cineca tice teaaiatilorececaseina hiatal irin-iatoceinddehpetipidihtaieglsftAh iol ines tsceidbiidanigeaenaeed publication 
















(Pull name of publication) (Daily, weekly, ete.) 
NN se Sack acarneclgag MIE cc sea cetoe eee toreesbnnsal aden neinteebesimntis tay LD 
(City, town, or village) 
County of - vain ET... ---ssenemeey and that the 
following schedules of rates for advertising i in said publication ai are e the commercial rates charged to pri- 


vate individuals, with the usual discounts: . 








LINE RATES: 


I i cities , counted _| LINE for first insertion, $_.. 
(Insert size of type) space basis 


Each subsequent insertion, $............_. 


OTHER RATES: 
Rate per _.. ET ee re -point type for first insertion, $._... siete 


(inch, square, ‘word, “er folio) (Size of type) 














Each subsequent insertion, $............ 


A discount of _........ per cent will be made from the above regular rates on all bills for advertising 

for the . 
= ~~ (Department o "establishment, pureas | or. w office) 
Standard Form No. 11)2a is same as 


word "Memorandum" is printed in lieu 
of lines for signature and the jurat. 













Subscribed and sworn to before me this... day of... 19. 
[seat] 








A copy of printed commercial rates must be sent with this statement 


+ Insert size of type in which advertisements are set. If be used other than that stated hereon or that may be specially ordered, no allowance 
will be made for additional space on that account in auditing bills. 

The departments and establishments prefer counted-line rates, as they furnish Pome opportunities Sut etetaio and pr in the settle 
ment of bills than do rates based upon the apace line, inch, square, word, or folio. If commercial rates of a publication are by the space line, inch. 
square, word, or folio, Government counted-line rates should preferably be quoted which would be relatively the same, or less; etherwiee the said com- 


mercial rates should be quoted in the block rates.” Rates for inch or square must be quoted as per single column. 
2 Line out words not applicable. 


©. © GOVERNMENT Printing OrriCE §=616-—-S1819-1 
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to be set solid, without paragraphing, and without any display in the heading unless otherwise expressly 
authorized in the specifications attached to the advertisement, in the edition of your paper, 


(Give date on which publication is desired) 
provided your charges for the same do not exceed the sworn rates on file or to be filed in this department or 


establishment and such rates are not in excess of the commercial rates charged to private individuals, with 
the usual discounts. 
Respectfully, 


Standard Form No. 1143a is same 
as Standard Form No. 1143, except 
that word "Memorandum" is printed 
in lieu of lines for signature ad 
title. 


INSTRUCTIONS TO PUBLISHERS 


Sworn statements of commercial advertising rates charged to private individuals, with the usual discounts, rendered on 
Standard Form No. 1142, and memorandum therefor, Standard Form No. 1142a, must be furnished by the proprietors, publishers 
or authorized representatives of newspapers or other publications in which Government advertisements are placed to each depart- 
ment and establishment, or bureau or office thereof, advertising and the rates so furnished shall govern the amount to be paid. 
Blank forms upon which to render sworn statements of advertising rates will be furnished by the executive departments and 


eae upon application. Sworn statements so furnished need not be renewed until rates are changed, or unless specially 
requested. 


Extreme care should be exercised to insure that the crocitantions for advertising to be set other than solid be definite, clear, 
and specific since no allowance will be made for paragraphing or for display or leaded or prominent headings, unless specifically 


ordered, or for additional space | by Ae use of are other than that specified in the sworn statement of advertising rates 
for 


on file in the General Accounting Specifications advertising other than solid will accompany the advertisement copy 
submitted to the publisher with the sponuiion order and copies of both documents will be transmitted to the General Accounting 


Office with the voucher. The following is a sample of solid line advertisement set up in accordance with the usual Government 
requirements. 


TREASURY DEPARTMENT, Office of the 
Supervising Architect, Washington, D. C., May 16, 
1913.—Sealed proposals will be received at this office 
until 3 o'clock p. m. on the 20th day of June, 1913, 

ned, for an electric vault-protection 

United States Post office at Indian- 

apolis, Ind., in sccordance with the specification, 

of which may be bed at this office or at the 

of of the custodian at the discretion of the Super- 

vising Architect, O. Weaderoth, Supervising Archi- 
tect. 


Your bill for this service should be rendered upon the voucher form printed on the reverse hereof immediately after the last 


insertion of the advertisement. The voucher, together with a marked copy of each issue of the paper containing the advertise- 
ment, should be addressed to 


If copies of the publication are not available, it will be satisfactory if'a an affidavit of publication is furnished in heu thereof. 


IMPORTANT 


Charges for advertising when a cut, matrix, stereotype, or electrotype is furnished will be based on actual space used and no 
allowance will be made for shrinkage. 


In no case shall an advertisement extend beyond the date and edition herein named for publication. 


U. 8. GOVERNMENT PRINTING OFFICE 16—61373-1 
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Standard Form ay Vou. No Seana eal aa Bean aa 
ber 90 188 PUBLIC VOUCHER FOR ADVERTISING ene 
Gea. Reg. No. 108 Bu. Vou. No. . 
WD ies 
Voucher prepared at... 


THE UNITED STATES, Dr., To 











cecee nen cer ene oes ecwegeceeceeo nce mncenccccence 


“(Give date and place) 


(Publisher or proprietor or his representative) 





es SSS ss 


To publication of attached advertisement in the above-named publication, a3 authorized by the attached Advertising Order, on 








paste advertisement cli; from publication, includ: ” SPS 
pan lower soe cong of voucher) nope . 





= = 


nord cca) 
8 


LINES for first insertion 


OD cnesrisdstinttinnninntniananinanentintss a 





snnsinlicaditiaittbind subsequent insertions of ........ counted } LINES each at 


~ (Number) {cpece 


tins ssc coe see 6 he oe bee mene see e & 


I Crcicctcsenien INO TIED cccacnisntinsininsiniciespsetninminaasis OR ce 
(Size of type! (inch, square, word, or folio) (Number of inches, squares, 





for first insertion at _.......... 


(inch, square, word, or folio) 


iecieitiiaaiaeaitatiaainininsig CUE GRIT ccnininnisinantcsiinininiasnninitipuiibe cial neienadias 
(Number of inches, squarcs, words, or folios) 











(Inch, square, word, or folio) 
> I certify that the above account is correct and just; that payment therefor has not been| Amount - 


i received; and that the rates charged are not in excess of the rates shown on our sworn statement| Less discount at 
zz of advertising rates dated -...._.............-..-..--.--- Which covers the period during which the}. percent. 
SE advertising billed was published. 

: ? Payee - iideiientt --.---. | Amount due 

& Per nT 









I certify that the above attached advertisement appeared in the publication { (Payee must not use thie 
| 















































ID aditcicitndncetcctneeecinnss oaieiiadte lind — Differences... 
(Give dates advertisement was published) | 
and that the account as stated is correct and proper for payment i 
ee --- - - 
SIGN Amount verified; correct for 
ONLY | 
SD sianciik-iinataiheaiaiaedictatiedddbtidiinee line || (Signature or initials) 
ACCOUNTING CLASSIFICATION @ ive Office) 
Appropriation, limitation, Recventatenthe Limitation of project 
eeweeesoe eee cecee - | secccecceeccccces 
| COST ACCOUNT OBJECTIVE CLASSIFICATION 
Allotment symbol Amount Se — — - ~ —- 
Symbol Amount | Symbol Amount 
| prs ennai on _——= — ne 
eeecccccccccccecwcenecesccecoee eccccccecccccce | - etesse 
. : { om Treasurer of the United States 
Paid by Check No. ..... , dated ,19 SI alas ----{ “jn faver of poyee named shor 





! Line out words not applicable * Should be signed in the name of the person, firm, or corporation given in the heading, apd when in the name of a Orm or corporation the 
capacity of the person signing must appear after “Tithe.” Example: “The Wasbington Lewler Co., per Joba Smith, Treasurer.” 


“If the ability to certify and authority to approve are combined in one person, one signaiure only {s necessary; otherwise the approving officer wil) sign in the blank space below 
“Approved for $ ........--.----- ." and over bis official title. 10-1371 
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ones tae he 
Contra General, B . PUBLIC VOUCHER FOR ADVERTISING 


Gen. Reg. No. 100 a Wi TR etiteriecepneainet 


TSB, ccerccncsnccenesetceegnninpienretenan icdeatiburdicainmirccpraiaiaeenece 


(Department or ‘establishasent, bureau or office) 


I iii eithcrtiiacel innpetliinnpinnniobucieitiinashcintaibsadphtadinlinainomtt 
(Give date and place) 


Se ee a i TO a cacicnnin bled encewichapnncretenennbbonioneseneni “ 


(Name of publication) 





(For use of paying office) 








=e 
































To publication of hed advertisement in the aboos-named publication, as authorized by the attached Advertising Order, on 
a — 
| (AR Se ee ie ge Dollars | Cte 
LINE RATES ( Pena eee Bnr eae r{eounted \ LIN 
(Nae of type) (Nunfber) \epace 
‘ 
WD wnstiticcpcteonegnecappiiisioncsce oo PEPTNO 6 ce oe we ne 6 40 









counted om 
a }LINES each at 








OTHER RATES (_.................-point per .... wiheseneengienteeaiigdenmments 
(Size of type) (Number of tnthes, squares, 
words, or folios) 





for first insertion at dicteentrsuscghasimambscnian 
ach, square, word, or folio) 













































































IE ccicatenintestenediititnsanios an 
ee —— — ———— eo 
Amount on | eoccccencoccce. Ps. 
Less discount at 
eS — 
Amount due..... a 
SS 
MEMORANDUM [Payee must net use 
| Rs ceiertectreticgnannie 
: Sa 
| 
| siihllientidincasinkeietbiesastanguaios |asszosncs 
i Amount verified; correct for. 
{| 
i] (Signature or initials) 
- $4 ACCOUNTING CLASSIFICATION (for completion by Ad 
—===— ——— SS SS 
Aperepriation, mtaasion, | Apgecpelation thie Limitation or project | 
4 | COST ACCOUNT | OBJECTIVE CLASSIFICATION 
Allotment symbol Amount Geetew |- a ——|— ne 
7 Symbol Amount | Symbol | Amount 
o oo eae nee a ae 
Paid by Check No. .....-..0--0--e----- ea-oeuy dated wide cdots Ble a pee eeR Siu) {eee 





' Line out words pot applicable * Should be signed in the name of the person, firm, or corporatico given in the heading, and when in the name of a firm or corporation the 
eapacity of the person signing must appear alter “Title.” Example: “The Washington Leader Co., per Joho Smith, Treasurer.” 


If the ability to certily and authority to approve are combined in one person, one signature only is necessary; otherwise the approving off.cer will sign ia the blank space below 
“Approved for $ «” and over bis official title. 10-8187 
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GENERAL REGULATIONS NO. 110 
February 12, 1947 


STANDARD VOUCHER AND PROCEDURE FOR PAYMENT OF TORT 
CLAIMS AGAINST THE UNITED STATES 


1. The Federal Tort Claims Act, 60 Stat. 842, 843, which is Title IV of the Leg- 
islative Reorganization Act of 1946, approved August 2, 1946, provides in part as 
follows: 


“Sec. 403. (a) Subject to the limitations of this title, authority is hereby 
conferred upon the head of each Federal agency, or his designee for the 
purpose, acting on behalf of the United States, to consider, ascertain, adjust, 
determine, and settle any claim against the United States for money only, ac- 
cruing on and after January 1, 1945, on account of damage to or loss of prop- 
erty or on account of personal injury or death, where the total amount of the 
claim does not exceed $1,000, caused by the negligent or wrongful act or omis- 
sion of any employee of the Government while acting within the scope of his 
office or employment, under circumstances where the United States, if a 
private person, would be liable to the claimant for such damage, loss, injury, 
or death, in accordance with the law of the place where the act or omission 
occurred.” 


2. The act further provides that any award made thereunder shall be paid by 
the head of the Federal agency concerned out of appropriations that may be 
made for that purpose, and that the acceptance of such award “shall be final 
and conclusive on the claimant, and shall constitute a complete release by the 
claimant of any claim against the United States and against the employee of 
the Government whose act or omission gave rise to the claim, by reason of the 
same subject matter.” 

8. Section 420 of the act, supra, 60 Stat. 845, provides: 


“Every claim against the United States cognizable under this title shall 
be forever barred, unless within one year after such claim accrued or within 
one year after the date of enactment of this Act, whichever is later, it is 
presented in writing to the Federal agency out of whose activities it arises, 
if such claim is for a sum not exceeding $1,000; or unless within one year 
after such claim accrued or within one year after the date of enactment of 
this Act, whichever is later, an action is begun pursuant to part 3 of this 
title. In the event that a claim for a sum not exceeding $1,000 is presented 
to a Federal Agency as aforesaid, the time to institute a suit pursuant to 
part 3 of this title shall be extended for a period of six months from the 
date of mailing of notice to the claimant by such Federal agency as to the 
final disposition of the claim or from the date of withdrawal of the claim 
from such Federal agency pursuant to section 410 of this title, if it would 
otherwise expire before the end of such period.” 


4. In order to provide uniformity of procedure and a simplified method of effect- 
ing payments of such claims, the following standard forms and procedure are 
prescribed, effective immediately, for use in the executive departments and inde- 
pendent establishments, and corporations whose primary function is to act as, and 
while acting as, instrumentalities or agencies of the United States, whether or not 
authorized to sue or be sued in their own names, provided, that this shall not be 
construed to include any private contractor in the performance of a contract with 
the United States: 


Standard Form No. 1145 Voucher for Payment Under Federal Tort Claims 
Act (original—white paper, size 8 by 1014 inches) 
Standard Form No. 1145a Same as above (memorandum—yellow paper) 


5. Provision has been made on the prescribed forms for the usual accounting 
information as well as (1) amount claimed, (2) date claim accrued, (3) amount 
of award, compromise, or settlement, (4) brief description of claim, (5) accept- 
ance by claimant, (6) approval by head of Federal agency, or his designee for the 
purpose, and (7) certification by the authorized certifying officer. Such mem- 
oranda, documents, reports, and exhibits as will explain the action taken may be 
attached to the original voucher form, in order that such records may be retained 
in the files of this office. 

6. The original of the letter of the head of the Federal agency appointing the 
designee for the purpose, bearing the autographic signature of the designee, should 
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be promptly forwarded by him to the Audit Division, General Accounting Office, 
Washington 25, D. C. 

7. Upon receipt of these regulations each department, establishment, or agency 
is requested to make requisition upon the Public Printer for a supply of the 
standard forms herein prescribed which is estimated to meet its needs, in order 
that all requisitions submitted may be combined and the forms printed in one 
edition. 








Linpsay C. WARREN, 
Comptroller General of the United States. 







EFFICIENCY RATING DATA TO BE SHOWN ON STANDARD FORM NO. 
1126, PAY ROLL CHANGE SLIP 


[B-45107] 






JANUARY 7, 1947. 
The Heads of Departments, Independent Establishments, and Others Concerned: 


In the second paragraph on page 4 of General Regulations No. 102, Second 
Revision, issued by this office under date of June 28, 1946, 25 Comp. Gen. 940, 
the sentence, “When used to record a change by reason of an automatic within- 
grade promotion, the date of the last official efficiency rating must be shown on the 
change slip,” is construed as requiring the date of final approval of a rating by 
the proper Efficiency Rating Committee. Also the official adjective rating of an 
employee receiving an automatic within-grade promotion must be shown in the 
“Remarks” space on the change slip together with the date of approval, unless the 
data with respect thereto are available in connection with the performance of 
an “on-the-site” audit, or are included in personnel actions attached to pay rolls 
or pay roll change slips, as provided on page 4 of General Regulations No. 102, 
Second Revision. 
















Linpsay C. WARREN, 
Comptroller General of the United States. 







ADVANCE DECISION REQUESTS BY SUBORDINATE OFFICERS 
[B-62476] 





DECEMBER 13, 1946. 
To the Heads of Executive Departments, Independent Establishments, and Others 
Concerned: 

Section 8 of the act of July 31, 1894, 28 Stat. 207, 208, as amended, 42 Stat. 24, 
provides, in part, that the head of any executive department, or other establish- 
ment not under any of the executive departments, may apply for and the Comp- 
troller General of the United States shall render his decision upon any question 
involving a payment to be made under them. 

In recent years—presumably due to the stress of emergency conditions or to an 
erroneous assumption as to the provisions of the law—it has been a more or less 
general practice in some of the departments and establishments for heads of 
bureaus or other officials subordinate to the head of the department or establish- 
ment to apply for such decisions, and this Office, in some instances, in order to 
avoid delaying the Government business has rendered decisions in response to 
applications not made strictly as provided in the above-cited act. However, be- 
cause of the widespread growth of this practice and for other reasons which 
should be apparent it should be discontinued—otherwise the request for decision 
in such cases may be denied. 




















LinpsAy C. WARREN, 
Comptroller General of the United States. 









INDEX DIGEST 


ABSENCES: 

See Leaves of Absence. 
ACCOUNTANTS: 

Status of services of firms as personal or non- 


Page | ADVERTISING— Continued. 
Newspapers—Continued. 
Delegation of authority. See Delegation of 
Authority, administrative officers, news- 


personal—accounting services furnished 
under contract to be entered into with 
War Assets Adm. pursuant to sec. 5 (b), 
Surplus Property Act of 1944, for facilities 
of firm together with coordinated services 
of its employees without supervision or 
control by Govt. are those of firm itself and 
must be considered as nonpersonal in na- 
ture; therefore, compensation payments 
thereunder will not be subject to maxi- 
mum compensation limitation imposed 
on personal service contracts by sec. 15, 
administrative expense act of Aug. 2, 1946, 
regardless of means employed to determine 
amount of compensation payable under 
such contract 


paper advertising. 
Orders—forms and procedure generally — 
Gen. Regs. 109, Dec. 20, 1946... ..._...- 
Proof of publication—in general—Gen. 
Regs. 109, Dec. 20, 1946. 
Rates—statements of—forms and proce- 
dure generally—Gen. Regs. 109, Dec. 20, 


Vouchering, etc., procedure—in general— 
Gen. Regs. 109, Dee. 20, 1946. 


AFFIDAVITS: 
Antistrike legislation: 


As being prerequisite to compensation 
payment—in absence of better evidence 
of compliance with antistrike provisions 
of sec. 305, Government Corporations 


Appros. Act. 1917, execution of affidavit 
substantially in form contained herein, 
required by said section to he considered 


ACCOUNTING FORMS: 
See Forms, accounting. 
ACCOUNTS: 


as prima facie evidence of compliance, is 
Depositary: P 


a necessary prerequisite to payment of 
salary to any employee whose compensa- 
tion is paid from funds subject to said 
provisions, without regard to his na- 
tionality or whether he is a national of 
foreign country in which he renders 
an stutapsbbes . 
Form of—while form of affidavit for use in 
making payments of salaries from funds 
subject to antistrike provisions of sev, 
305, Government Corporations Appros. 
Act, 1947, primurily is for administrative 
consideration, G. A. O. will require 
certificate of compliance to be made part 


Check matters. See, generally, Checks. 
Deposit lists—in general—Gen. Regs. 91— 
Second Revision, Jan. 9, 1947 
Statement of Depositary Account and Re- 
port of Checks Drawn—form and pro- 
cedure generally—Gen. Regs. 91—Second 
Revision, Jan. 9, 1947 
United States commissioners. See Commis- 
sioners, United States. 
ADVANCE PAYMENTS: 
See Payments, advance. 
ADVERTISING: 
Bid matters other than solicitation of bids. 


See Bids. 

Newspapers: 

Authorization requirements—applicability 
to advertisements in “Engineering 
News-Record”—requirement of sec. 
3828, R. 8., that advertisements pub- 
lished in newspapers be authorized by 
head of department is applicable to ad- 
vertisements in publication ‘“ Engineer- 
ing News-Record”’ which, while devoted 
to business reports, advertising, etc., re- 
lating exclusively to fields of engineering 
and construction, contains news and in- 
formation of general and current nature 
such as may be found in ordinary news- 
papers; and claims for payment for ad- 
vertisements inserted therein should be 
handled in accordance with Gen. Regs. 
No, 66, 7 C. G. 861 [superseded by Gen. 
Regs. No. 109, 26 C. G. 986], prescribing 
voucher forms, etc., for such services. 
22 C. G. 606, distinguished 

Composition of copy, in generai—Gen. 
Regs. 109, Dec. 20, 1946 


of pay rolls on which employees subject 

to such or similar provisions are paid 

their compensation 
Period to be covered by: 

Antistrike provisions of sec. 401, Third 
Deficiency Appro. Act, 1946, do not re- 
quire that affidavit for use in making 
payments of salaries under appropri- 
ations which are subject to such pro- 
visions contain averment that en- 
ployee has not struck ayainst Govt. 
prior to eflective date of act 

Should affidavits for use in making pay- 
ments of salaries under appropriations 
which are subject to antistrike pro- 
visions of sec. 401, ‘Third Deficiency 
Appro. Act, 1946, not contain state- 
ment in futuro, new affidavit would be 
required each pay period; however, as 
such antistrike provisions are appli- 
cable to appropriations for fiscal year 
1947, there is no objection to acceptance 
of affidavit effective “during the fiscal 
year 1917” 
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AFFIDAVITS— Continued. 
Dependency: 
Persons in loco parentis: 
Officers’ explanatory affidavit substan ti- 
ating status: 

Affidavit submitted by Navy officer 
in support of claim for increased 
rental and subsistence allowances on 
account of dependents (grandmother 
in loco parentis) which merely alleges 
grandmother’s appointment as legal 
guardian and which is not in sufli- 
cient detail to permitdetermination 
that grandmother stood in loco 
parentis to him within meaning of 
sec. 4, Pay Readjustment Act of 
1942, as amended, may not be re- 
garded as establishing officer's right 
to increased allowances on her 






In order that G. A. O. may have 
sufficient information upon which to 
base determination that person has 
stood in loco parentis to officer claim- 
ing increased rental and subsistence 
allowances on account of dependents 
(person in locu parentis) under sec. 4, 
Pay Readjustment Act of 1942, as 
amended, there should be submitted 
in support of such claim a detailed 
explanatory affidavit relating infor- 
mution set forth in this decision with 
respect to alleged in loco parentis 
iin dhs tibitindns 

Nonuse of mercenary means in obtaining 
appointment: 
Applicability: 
Foreign Service Reserve officers: 

Foreign Service Reserve officers, ap- 
puinted or assigned by Sec. of State 
under provisions of Foreign Service 
Act of 1946, who are to occupy posi- 
tions of equal responsibility and im- 
portance as are occupied by Foreign 
Service oflicers and who ure invested 
with authority to exercise function 
of Govt. in their own right and on 
their own responsibility, are required 
to file, at time of appointment, and 
also when commissioned by the 
President by and with advice and 
consent of Senate as diplomatic or 
consular officers, affidavit prescribed 
in 5 U. 8. Code 21a to effect that no 
consideration has been paid for such 
I i dc tis 

Foreign Service Reserve officers, when 
commissioned pursuant to Foreign 
Service Act of 1946 as diplomatic or 
consular officers by the President 
by and with advice and consent of 
Senate, are required to file affidavit 
prescribed in 5 U. S. Code 2la to 
effect that no consideration has been 

paid for such appointment __....... 





Page | AFFIDA VITS—Continued. 
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Nonuse of mercenary means in obtaining 
appointment—Continued. 
Applicability—Continued. 
Foreign Service Staff personnel: 
Forelgn Service Staff officers, when 
commissioned pursuant to Foreign 
Service Act of 1946 as diplomatic or 
consular officers by the President by 
and with advice and consent of Sen- 
ate, are required to file affidavit 
prescribed in 5 U. S. Code 2la to 
effect that no consideration has been 
paid for such appointment__.__-_.._- 
Generally, Foreign Service Staff 
officers or employees who, by virtue 
of their appointment by Sec. of State 
pursuant to provisions of Foreign 
Service Act of 1946, are to exercise 
function of Govt. in their own right 
and on their own responsibility, are 
required to file, at time of appoint- 
ment, affidavit prescribed in 5 U. 8. 
Code 21a to effect that no considera- 
tion has been paid for such appoint- 
ment; however, such affidavit is not 
required of Foreign Service Staff 
officers who aid or assist in perform- 
ance of duties of office where title is 
in another. _- 
Promotions—promotions of Foreign 
Service officers to higher classes by the 
President by and with advice and 
consent of Senate, in accordance with 
provisions of Foreign Service Act of 
1916, constitute new appointments, so 
that such officers are required to file 
affidavit prescribed in 5 U. 8. Code 21a 
to the effect that no consideration has 
been paid for such appointment 


AGENTS: 


Government—authority— Govt. liability for 
acts beyond scope of—whicre agent of 
Govt. acts in excess of authority vested in 
him, his act, from legal standpoint, is no 
longer act of Govt. for which it could be 
obligated, it having been held that one 
entering into contract with officer or em- 
Ployee of Govt. is charged with notice of 
limitations placed upon authority of 
officer or employee to obligate U. 8 


AIRPORTS AND AIRWAYS: 


Washington National Airport—time record- 
ing device use—prohibition in act of Feb. 
24, 1894, against use of recording clocks in 
executive departments in Washington, has 
reference to use of such devices in Wash- 
ington, only, and does not preclude pur- 
chase from otherwise available appropri- 
ated funds of time recording clocks for use 
at Washington National Airport which, 
by reason of act of Oct. 31, 1945, as ratified 
by Va. General Assembly, establishing 
Dist. of Col.-Va. boundary, is to be re- 
garded as hocated within Commonwealth 
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ALLOWANCES: Page | APPOINTMENTS — Continued. 

For other than general matters, see the ap- naval or military organizations, appoint- 
propriate heading elsewhere in this index- ment of naval reservist as midshipman at 
digest. Naval Academy was tantamount to dis- 

Saved pay and allowances. See Pay, saved charge from Naval Reserve 
pay and allowances. Civil service laws and Classification Act ex- 

Scope of administrative authority to fix emptions: 

“allowances,” in general: Services outside continental U. S.: 

Authority granted Philippine War Dam- Exemption as applying to employment of 
age Com. by sec. 101 (b), Philippine persons in U. S. for assignment 
Rehabilitation Act of 1946, to fix “‘allow- abroad—under authority provided by 
ances” of its employees having been Dept. of State Appro. Act, 1947, for 
coupled with authority to fix compensa- employment of persons outside conti- 
tion “without regard to * * * the nental limits of U. 8. without regard to 
Classification Act of 1923, as amended,” civil service and classification laws, 
term “allowances” as used therein must Office of Foreign Liquidation, State 
be viewed as having reference to such Dept., in carrying out its functions 
allowances as would affect compensa- and activities relating to disposal of 
tion, and, therefore, may not be regarded surplus property abroad, may not 
as authority to fix per diem allowance in employ persons in U. 8. for assignment 

lieu of subsistence—forming no part of outside continental limits thereof- __- 
employee’s compensation—without re- Exemption as applying to other than 
gard to existing limitations native labor—under authority pro- 
Authority granted Philippine War Dam- vided by Dept. of State Appro. Act, 
age Com. by sec. 101 (b), Philippine 1947, for employment of persons out- 
Rehabilitation Act of 1946, to fix “‘com- side continental limits of U. 8. with- 
pensation and allowances” of its em- 2 out regard to civil service and classifi- 
ployees “‘withoutregardto * * * the cation laws, Office of Foreign Liquida- 
Classification Act of 1923, as amended,” tion, State Dept., in carrying out its 
does not include authority to grant leave functions and activities relating to dis- 
in excess of that prescribed by annual posal of surplus property abroad, may 
leave act of Mar. 14, 1936, which is ap- employ not only native labor at pre- 
plicable to ‘‘all civilian employees of the vailing local wage rates but, also, U. S. 
United States wherever stationed” citizens while outside continental 

ANNUAL LEAVE: limits of U. 8 

See Leaves of Absence, annual, Prospective or retroactive application of 
ANNULMENT OF MARRIAGE: statutory exemption authority—au- 

Effect as to legitimacy of children—here- thority of Office of Foreign Liquida- 
after, G. A. O. will not question credits of tion, State Dept., to employ persons 
increased rental and subsistence allow- outside continental limits of U. S. 
ances under Pay Readjustment Act of 1942 without regard to civil service and 
on account of unmarried minor children of classification laws in carrying out its 
marriages null in law and marriages an- functions and activities respecting 
nulled as void or voidable, unless and until disposition of surplus property abroad 
such children, in particular case, are found having been first granted by Dept. of 
by court to be illegitimate; however, such State Appro. Act, 1947, funds appro- 
credits must be supported by showing of priated by said act may only be used 
support by officer concerned such as is re- for payment of compensation to per- 
quired by decision in 24 C. G. 233 in case of sons who were so employed subsequent 
divorced officers, information in certificate to July 1, 1946, or for services rendered 
there required to be adjusted as may be thereafter by personnel who may have 
necessary under circumstances of each been so employed prior to that date__ 

645 Effective date: 
Constructive date for appointees who pre- 

See, also, Affidavits, nonuse of mercenary viously lost appointment opportunity 
means in obtaining appointment; Promo- because of military service: 
tions. Appointment failure due to reasons 

As constituting acceptance of resignation or other than actual military service: 
discharge from another office under same Act of July 31, 1946, fixing, for pur- 
appointive and discharge authority—since poses of determining compensation 
Regular Navy, which includes midship- rate and seniority, constructive date 
men at Naval Academy, and Naval Re- ’ of appointment of Postal Service 
serve are under jurisdiction of same author- appointees who previously lost op- 
ities, and in view of prohibition in Naval portunity for appointment from list 
Reserve Act of Feb. 28, 1925, against Naval of eligibles “because of military 
Reserve members being members of other service” as earliest date of appoint- 


754496—48—65 


Page 
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APPOINTMENTS—Continued. 
Effective date—Continued. 








Constructive date for appointees who pre- 
viously lost appointment opportunity 
because of military service—Con. 

Appointment failure due to reasons 
other than actual! military ‘service— 
Continued. 

ment of eligible standing lower on 
list, is inapplicable in case of ap- 
pointees who, when reached on 
register prior to military service, had 
failed to be appointed not because of 
military service but because of 
physical disqualification, refusal of 
appointment on account of other 
employment, or inability to accept 
on account of being unable to secure 
release from other employment... .. 
Person pn list of eligibles for appoint- 
ment in Postal Service who failed to 
reply to inquiry of availability and 
subsequently enlisted in Marine 
Corps because of imminence of in- 
duction into armed forces is not, 
upon appointment after his Marine 
Corps service, entitled to be consid- 
ered under act of July 31, 1946, as 
having been appointed as of earliest 
date of appointment of eligible 
standing lower on list, for purposes 
of determining rate of compensation 
and seniority, in absence of showing 
that failure initially to receive ap- 
pointment was due to Marine Corps 

Person on list of eligibles for appoint- 
ment in Postal Service who, when 
reached for appointment, was 
passed over and not offered appoint- 
ment solely because it was known 
that his induction into armed forces 
was imminent is entitled, upon ap- 
pointment after military service, to 
be considered as having been ap- 
pointed as of earliest date of appoint- 
ment of eligible standing lower on 
list, for purposes of determining rate 
of compensation and seniority, as 
provided by act of July 31, 1946, in 
case of appointees who previously 
had failed to receive appointment 
from list of eligibles “because of 
military service” 

Provided Civil Service Com. deter- 
mine that person’s: failure prior to 
military service to accept proba- 
tional appointment from list of eli- 
gibles did not remove his name from 
list and that it remained thereon 
until after he had entered military 
service and lower eligible was ap- 
pointed, such person, upon proba- 
tional appointment after military 
service, is entitled under act of July 
31, 1946, as having lost opportunity 

for appointment because of military 

service, to be considered for com- 
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Effective date—Continued. 
Constructive date for appointees who pre- 


viously lost appcintment opportunity 

because of military service—Con. 
Appointment failure due to reasons 

other than actual_military service— 

Continued. 
pensation rate purposes as having 
been appointed as of date lower 
eligible was appointed subsequent 
to his entry into military service. 
Compare 26 C. G. 485 

Date to be used: 

Under act of July 31, 1946, fixing, for 
compensation rate and seniority pur- 
poses, constructive date of appoint- 
ment of appointees who previously 
lost opportunity for appointment 
from list of eligibles because of mili- 
tary service as earliest date of ap- 
pointment of eligible standing lower 
on list, date of appointment of Postal 
Service appointee who had trans- 
ferred his eligibility from register for 
one State to that for another should 
be determined by use of State register 
on which he originally was carried as 
it existed at time he lost opportunity 
for appointment because of military 

Under act of July 31, 1946, fixing for 
compensation rate and seniority pur- 
poses, constructive date of appoint- 
ment of appointees who previously 
lost opportunity for appointment 
from list of eligibles because of mili- 
tary service as earliest date of ap- 
pointment of lower eligible, date of 
appointment of veteran who, prior to 
military service, had declined ap- 
pointment for personal reasons and 
later lost gpportunity for appoint- 
ment because of military service, or 
imminence thereof followed by ac- 
tual service, is to be taken as date of 
appointment of lower eligible follow- 
ing later, and not earlier, occasion of 
failure to receive appointment__-_.- 

Effect of appointment of person not on 
same eligible list—in case of person on 
list of eligibles for appointment in 

Postal Service in whose stead, because 

of his being in military service, another 

person not on list was temporarily ap- 
pointed, date of appointment in con- 
nection with subsequent employment, 
for purposes of determining rate of 
compensation and seniority rights, 
may be held to be that of temporary 
appointment, in consonance with act 
of July 31, 1946, fixing constructive date 
of appointment of appointees, who 
previously lost opportunity for ap- 
pointment from list of eligibles because 
of being in military service, as earliest 
date of appointment of eligible stand- 
ing lower “‘on the same list.’’___._.... 
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APPOINTMENTS-—Continued. 


Effective date—Continued. 

Constructive date for appointees who pre- 
viously lost appointment opportunity 
because of military service—Con. 

War service appointment preceding pro- 
bational appointment—person who 
had lost opportunity for probational 
appointment because of military 
service and who, after such service, 
was given war service indefinite ap- 
pointment in Postal Service pending 
certification for probational appoint- 
ment is not entitled to any increased 
rate of compensation prior to date of 
probational appointment, by virtue of 
act of July 31, 1946, fixing for compen- 
sation rate purposes, upon probational 
appointment, constructive date of ap- 
pointment of appointees who pre- 
viously lost opportunity for appoint- 
ment from list of eligibles because of mil- 
iltary service as earliest date of appoint- 
ment of eligible standing lower on list_- 

Initial salary rates. See Compensation, 
initial salary rates. 

Reappointments. See Compensation, reem- 
ployment; Officers and Employees, reinstate- 
ments. 

Without compensation—in general—in ab- 
sence of statutory authority, original ap- 
pointee to position in Federal service may 
not legally waive his ordinary right to 
compensation fixed by or pursuant to law 
for position and thereafter be estopped 
from claiming and receiving compensation 
previously waived; however, where, in 
connection with each appointment, com- 
pensation is fixed administratively pur- 
suant to law under lump-sum appropria- 
tion, there is no legal objection to adminis- 
trative determination that compensation 
will not be paid to particular appointee--- 


APPROPRIATIONS: 


Authorized or made—since statutory author- 
ization of appropriations does not consti- 
tute appropriation or expand availability 
of appropriations thereafter made in ab- 
sence of specific provisions to indicate such 
purpose, it will be necessary—in view of 
provisions of sec. 403 (c), Federal Tort 
Claims Act, for payment of property dam- 
age and personal injury or death claims, 
based on Govt. employees’ negligence, 
from appropriations to be made therefor 
(which appropriations are thereby au- 
thorized)—that appropriations for U. S. 
Section, International Boundary and 
Water Com., U. S. and Mexico, for fiscal 
year 1948, and thereafter, specially provide 
for payment of claims under said act 

Availability: 

See, also, applicable specific headings else- 
where in this index-digest. 
Budget estimate conclusiveness: 
Inasmuch as funds specifically have 
been made available by Dept. of 
Labor Appro. Act, 1947, for personal 
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Availability—Continued. 


Budget estimate conclusiveness—Con. 
services for department’s bureaus and 
offices and for allotment from appro- 
priation for Wage and Hour Div. to 
other bureaus and offices for perform- 
ance of services for such division, use of 
appropriation item ‘Contingent Ex- 
penses”’ for personal services for Wage 
and Hour Div. by another bureau of 
department is precluded by provision 
restricting its use to cases where “ap- 
propriations for expenses are not spe- 
cifically made,” despite fact that 
budget estimates for contingent ex- 
penses included amount for intra- 
departmental services--.........-.---- 

In view of provisions of sec. 4, act of 
Aug. 5, 1882, prohibiting employment 
of persons at seat of government or pay- 
ment for personal services from contin- 
gent expense appropriation, in absence 
of specific statutory provision therefor, 
inclusion of amount in budget esti- 
mates for appropriation item ‘‘Con- 
tingent Expenses, Department of 
Labor, 1947,” for performance of per- 
sonal services by Bureau of Labor 
Statistics for other departmental bu- 
reaus, offices, etc., may not be re- 
garded as making appropriation item, 
which does not specifically provide for 
personal services in Dist. of Col., 
available for such services_--........- 

Entertainment. See Entertainment. 

Meals or quarters for employees and fami- 

lies—expenditures for meals furnished 

pursuant to authority in sec. 3, act of 

Mar. 5, 1928, to civilian employees of 

Civil Aeronautics Adm. and their im- 

mediate families at isolated air-naviga- 
tion facilities may not be charged to ap- 
propriations made available for salaries, 
but are chargeable to appropriation 
“Maintenance and operation of air- 
navigation facilities,’ included in Dept. 
of Commerce Appro. Act, 1947, if it be 
administratively determined that such 
expenditures are necessary in operation 
and maintenance of air-navigation facili- 


Civil Aeronautics Administration—avail- 
ability for furnishing meals to civilian em- 
ployees and families—expenditures for 
meals furnished pursuant to authority in 
sec. 3, act of Mar. 5, 1928, to civilian em- 
ployees of Civil Aeronautics Adm. and 
their immediate families at isolated air- 
navigation facilities may not be charged to 
appropriations made available for salaries, 

but are chargeable to appropriation 

‘‘Maintenance and operation of air-naviga- 

tion facilities,” included in Dept. of 

Commerce Appro. Act, 1947, if it be ad- 

ministratively determined that such ex- 

penditures are necessary in operation and 
maintenance of air-navigation facilities... 
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APPROPRIATIONS — Continued. 
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Contingent expenses: Fiscal year—Continued. 
Availability for personal services. See different fiscal years to cover inland and 
Personal Services, appropriation apail- ocean shipments, obligation for each part 
ability, contingent erpense appropriations. of movement is to be considered as sepa- 
Use for purpose otherwise specifically rate and distinct, and appropriation cur- 
provided for—inasmuch as funds specif- rent as of date each bill of lading is served 
ically have been made available by upon carrier is chargeable with portion 
Dept. of Labor Appro. Act, 1947, for of transportation covered thereby-.--_- 961 
personal services for department’s Appropriation chargeable with traveling 
bureaus and offices and for allotment expenses: 
from appropriation for Wage and Hour Cost of transportation furnished on 
Div. to other bureaus and offices for Govt. transportation requests which 
performance of services for such division, were exchanged for tickets near close 
use of appropriation item “Contingent of one fiscal year in order to insure 
Expenses” for personal services for Wage reservation of suitable Pullman ac- 
and Hour Div. by another bureau of commodations for travel to be per- 
department is precluded by provision formed in following fiscal year is charge- 
restricting its use to cases where “‘appro- able to appropriation current at the 
priations for expenses are not specifically time travel actually is performed. 23 
made,” despite fact that budget esti- C. G. 197, distinguished - --_..._...... 131 
mates for contingent expenses included Transportation by rail, bus, or airplane 
amount for intradepartmental services.. 545 to port of embarkation procured on 
Emergency Fund for the President—avail- through ticket for entire trip to overseas 
ability for per diem allowance for service destination may be regarded as begin- 
personnel at headquarters—funds aillo- ning of continuous journey, so that 
cated to Sec. of Interior from ““Emergency cost of entire trip is chargeable to 
Fund for the President’? in connection appropriation current at time through 
with operation of coal mines, being avail- ticket is purchased and obligation is 
able for expenditure “without regard to tec nen nal = arenes A 961 
the provisions of law regulating the ex- Where it is necessary to purchase sepa- 
penditure of Government funds,” are rate tickets in different fiscal years for 
available for payment of per diem in lieu various parts or segments of journey, 
of subsistence to Naval Reserve officer who appropriation properly chargeable 
was ordered from his home for temporary with each separate item of transporta- 
active duty with Coal Mines Adm., even tion expense would be appropriation 
though fact that such officer was not away current at date of purchase of ticket 
from his designated post of duty within for each particular portion of journey; 
meaning of sec. 12, Pay Readjustment Act and if transportation requests be used, 
of 1942, as amended, would preclude use obligation arises when transportation 
of naval appropriations for such purpose.. 902 is procured on request. -._............- 961 
Federal Communications Commission— Where return portion of round-trip 
availability for participation in interde- ticket purchased for transportation 
partmental boards, commissions, etc.— beginning in one fiscal year was can- 
inhibition in sec. 9, act of Mar. 4, 1909, celled, thereby necessitating purchase 
against incurrence or payment of expenses of separate return ticket in following 
of commissions, councils, ete., having been fiscal year, entirely new obligation is 
removed by sec. 214, Independent Offices incurred, so that appropriation current 
Appro. Act, 1946, in respect to ‘‘inter- at date of purchase of return ticket is 
agency groups engaged in authorized chargeable with cost thereof... .....- 961 
activities of common interest” to agencies Philippine War Damage Commission— 
i} involved, funds currently appropriated to availability for official entertaining—pro- 
4 Federal Communications Com. are avail- vision of sec. 101 (a), Philippine Rehabilita- 
: able for expenses of Commission’s partici- tion Act of 1946, for payment of “necessary 
: pation in activities of Radio Technical traveling and other expenses”’ of members 
4 Commission for Aeronautics—composed of Philippine War Damage Commission 
a of representatives of interested Federal without regard to existing statutory limita- 
t agencies and private organizations—pro- tion may not be regarded as authorizing 
4 vided Federal Communications Com. reimbursement of expenses of official enter- 
; determine that participation is essential taining in Philippines; nor may such 
' to its authorized functions_............... 354 expenses be charged to Commission’s funds 
4 Fiscal year: on basis of authority of sec. 101 (b) of said 
fi Appropriation chargeable with household act to “make such expenditures, as may 
t effects transportation—where, in case of be necessary to carry out its functions,” in 
employee’s household effects moving absence of showing that expenses were 
from within U. 8S. to overseas point, necessary to enable Commission to carry 


separate bills of lading are issued in AR 281 
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Officers—Continued. 


APPROPRIATIONS— Continued. 
Post Office Department: 


Availability for fees incident to recording 
of leases—current Post Office Dept. 
appropriation for rent, etc., for post 
office quarters may be used for payment 
of fees incident to recording of post office 
leases for purpose of protecting Govt.’s 
rights in leased premises by giving notice 
of existing tenancy to prospective lessees 
or purchasers, provided voucher evidenc- 
ing such expenditure is accompanied by 
explanation of necessity therefor 

Availability for payment of claims under 
Federal Tort Claims Act—in view of 
fact that sec. 424 (a), Federal Tort Claims 
Act of Aug. 2, 1946, effects partial repeal 
of act of June 16, 1921, as amended, inso- 
far as it relates to authority of Post- 
master General to pay personal or prop- 
erty damage claims based on negligence 
accruing on and after Jan. 1, 1945, 
moneys appropriated by act of July 20, 
1946, to enable Postmaster General to 
settle such claims under 1921 act, as 
amended, may be regarded as available 
for payment of negligence claims under 
provisions of sec. 403 of 1946 act 

Transfer of amounts due Civil Service 
Retirement and Disability Fund—Gen. 
Regs. 106, Oct. 9, 1946 


Administration as provided by said sec. 
201, would not jeopardize his commission 
or rank, notwithstanding inhibitions of 
secs. 1222 and 1224, R. S., regarding 
civilian employment of Army officers__- 
Temporary Army of U. S.—concurrent 
membership in Officers’ Reserve Corps— 
officers serving on active duty in 
Army of U.S., without component, under 
temporary wartime appointments made 
pursuant to act of Sept. 22, 1941, as 
amended, may accept appointments in 
higher grades in Officers’ Reserve Corps 
under sec. 37, National Defense Act, as 
amended, without thereby vacating 
their temporary appointments under 
which they will continue to serve on 
active duty until termination thereof by 
operation of law, so long as such officers 
are not called to active duty under their 
reserve corps appointments... - .. ._- 


ARMY EMERGENCY RELIEF: 
Status as Government agency, in general— 


Army Emergency Relief, charitable and 
benevolent corporation organized for bene- 
fit of personnel of Army of U. S., which, 
while directed by War Dept. officials by 
virtue of their office and administered, 
for most part, by Govt. personnel, con- 


ducts its lawful functions without inter- 
ference or assistance by Govt., is not 
agency of Govt 
ASSIGNMENTS: 
See Claims, assignments. 
ATTACHMENTS: 
Compensation, pay, etc.—Government em- 


Transfers: 

Between departments and establish- 
ments. See Departments and Establish- 
ments, services between. 

Effect on scope of appropriation availabil- 
ity—funds from Dept. of Labor appro- 
priation item ‘Contingent Expenses, 


1947,”’ which is not available for direct 
payment to department’s Bureau of 
Labor Statistics for personal services 
incident ‘to statistical tabulations for 
Wage and Hour Div., may not be made 
available for such services by means of 
transfer to working fund pursuant to 
provisions in 31 U. 8. Code 686; nor may 
said funds be used to reimburse Bureau 
of Labor Statistics appropriation, after 
fact, on basis of considering costs as 
falling under object classification “‘Other 
Contractual Services”’ rather than direct 
reimbursement for personal services - - - . 


ployees—Federal tax indebtedness—ce- 
cision of Supreme Court of U. 8. in Fed- 
eral Housing Administration v. Burr, 309 
U. 8. 242, to effect that Federal Housing 
Adm., having been authorized by law to 
“sue and be sued,’’ was amenable to civil 
process in form of garnishment by third 
party for employee’s salary, has no appli- 
cation to authorize collection of employee’s 
Federal tax indebtedness by distraint 
and levy under secs. 3690, 3692, and 3710, 
Internal Revenue Code, contrary to rule 
that current salary of employee still in 
service may not be involuntarily set off 


ARMY: 
Officers: 
Civil office acceptance or holding prohibi- 


against such indebtedness (23 C. G. 911) 
AWARDS: 
Suggestions, inventions, etc.: 


tion—applicability as to international 
agency, United Nations Relief and 
Rehabilitation Admin.—in view of sec. 
201, act of June 30, 1944, providing that 
officers of Govt. detailed to United 
Nations Relief and Rehabilitation Ad- 
min. shall retain “rights, benefits, 
privileges, and status” of officers of 
Govt., detail of Army officer on active 
list to Administration, with his Army 
pay and allowances for account of 


Awards made, but not paid, under special 
statute—anteceding general statute— 
act of Dec. 3, 1945, relating to cash rewards 
for suggestions of Post Office Dept. and 
Postal Service employees—although re- 
pealed by sec. 14, administrative expense 
statute of Aug. 2, 1946, which provides for 
cash awards for suggestions of civilian em- 
ployees generally—may be regarded as 
though it were continued by said sec. 14 
with modifications contained in such sec- 
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AWARDS—Continued. 
Suggestions, inventions, etc.—Continued. 

tion, and, therefore, payment presently 

may be made of awards made in accord- 

ance with regulations of Postmaster Gen- 

eral under 1945 act on account of sugges- 

tions adopted on or after Dec. 3, 1945, and 

og eS eee eee 
Operation of special statute as affected by 

later repealing general statute: 

Act of Dec. 3, 1945, relating to cash re- 
wards for suggestions of Post Office 
Dept. and Postal Service employees— 
although repealed by sec. 14, adminis- 
trative expense statute of Aug. 2, 1946, 
which provides for cash awards for 
suggestions of civilian employees gen- 
erally—may be regarded as though it 
were continued by said sec. 14 with 
modifications contained in such sec- 


Provision in sec. 14, administrative ex- 
pense statute of Aug. 2, 1946, repealing 
other acts in conflict with authority 
therein for payment of cash awards to 
employees for suggestions resulting 
in improvement or economy in opera- 
tions of department, does not super- 
sede or repeal that part of act of June 
26, 1944, authorizing payment of cash 
rewards to Interior Dept. employees 
for inventions made in course of their 
employment which improve tech- 
nological or scientific processes, and, 
therefore, payments of cash rewards 
to employee inventors may be made 
from available appropriations in ac- 
cordance with 1944 act............--.- 

Retroactive operation of authorizing 
statute—cash rewards may not be paid 
for suggestions of Postal Service em- 

ployees adopted during fiscal year 1946 

prior to act of Dec. 3, 1945, authorizing 

Postmaster General to pay rewards for 

suggestions, there being nothing in act, 

either express or implied, which would 
warrant its retroactive application -_-_- 
BANKRUPTCY: 

Referees—eligibility for appointment—Na- 
tional Guard members—person who was 
appointed by Governor of Iowa as officer 
of Iowa National Guard and who per- 
formed duties as member thereof under 
laws of State of Iowa, although entitled to 
pay and allowances from U. S., is to be 
regarded as holding office of profit or emolu- 
ment under laws of State within meaning 
of sec. 35, National Bankruptcy Act, as 
amended, so as to be ineligible thereunder 
for appointment to office of referee in bank- 

BANKS AND BANKING: 

Check matters. See Checks. 

Depositaries—accounts. See Accounts, de- 
positary. 
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Executory contract for sale of surplus 
Govt. real property under which 
offeror paid 10 percent of purchase 
price as earnest money deposit may, 
prior to date specified for payment 
of balance due, be rescinded by 
mutual assent and refund made to 
offeror of earnest money deposit, 
provided it be administratively de- 
termined that such rescission is in 
best interests of U. 8., notwith- 
standing that ultimate sales prices 
of property when subsequently dis- 
posed of may be less than originally 
provided for in rescinded contract -- 

Holdings herein respecting right to 
rescind by mutual assent executory 
contract for sale of surplus Govt. 
real property and to refund to offeror 
earnest money deposit which Govt. 
may retain as liquidated damages in 
event of failure of offeror to pay bal- 
ance of purchase price within time 
specified are based upon fundamen- 
tal principles of law of contracts and, 
in absence of statute or regulation 
to contrary, such principles would 
apply with equal force to any offeror 
whether veteran, holder of priority 
other than that of veteran, or holder 
of no priority rights..............-- 

Liquidated damage provision in exe- 
cutory contract for sale of surplus 
Govt. real property authorizing re- 
tention by Govt. of earnest money 
deposit paid by offeror in event of 
his failure to pay balance of purchase 
price within time specified is for 
enforcement pursuant to its terms 
without ngcessity of examining into 
question of actual damages; and, 
even though amount of actual dam- 
ages suffered by Govt. as result of 
offeror’s default be less than re- 
tained earnest money deposit, there 
is no legal basis for refunding any 
SS EEE 

Under executory contract for sale of 
surplus Govt. real property which 
provided that Govt. may retain 
earnest money deposit paid by offeror 
as liquidated damages in event 
offeror fails to pay balance of pur- 
chase price within time specified, 
Govt. has vested right to retain 
such earnest money deposit upon 

offeror’s default, and there is no 

authority to waive such liguidated 
damage provision or to refund any 
part of deposit retained as liquidated 
damages legally accruing to Govt_.- 
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BIDDERS— Continued. Page | BIDS—Continued. 
Deposits—Continued. Acceptance or rejection—Continued. 


Furnishing deficiencies—effect on con- 
tract awards. See Bids, acceptance or 
rejection, security furnishing deficiencies. 

Qualifications: 

As basis for acceptance or rejection of bid, 
in general—fact that award must be 
made after advertising for proposals does 
not require acceptance of bid submitted 
by one not qualified to perform neces- 
sary services; that is, public interest 
requires that contract be awarded only 
to lowest responsible bidder 

Prior experience, satisfactory installations, 
ete.—where, on basis of report of Dist. of 
Col. Water Div. engineer that bidder 
submitting lowest bid for water chlori- 
nating equipment has not met require- 
ments of bid specifications that accepted 
bidder must show certain prior experi- 
ence and satisfactory installation of 
similar equipment, Board of Commis- 
sioners, Dist. of Col., has determined 
that interest of Govt. will best be served 
by accepting higher, and only other, bid, 
which offers equipment of known de- 
pendability and generally superior qual- 
ity, objection to acceptance of such high- 
er bid is not required 

Qualities for consideration, in general—in 
selecting lowest “responsible” bidder to 
be awarded contract after advertising for 
proposals, public officers are required to 
consider not only financial resources but, 
also, judgment, skill, and -integrity of 
bidder and to inquire as to his fitness 
and ability successfully to fulfill contract 
requirements 

Right to award, in general—in connection 
with awarding of public contracts, no 
bidder acquires absolute right to an award 
of public business but, rather, public in- 
terest is first for consideration in making 
such awards 


BIDS: 


Acceptance or rejection: 

Bidders’ qualifications. See Bidders, qual- 
ifications. 

Bidders’ right to acceptance, in general— 
in connection with awarding of public 
contracts, no bidder acquires absolute 
right to an award of public business but, 
rather, public interest is first for con- 
sideration in making such awards. 

Failure to furnish something required by 
invitation, in general—otherwise low bid 
for furnishing supplies may not be sum- 
marily rejected because of bidder’s failure 
to furnish something (such as sample of 
supplies, 16 C. G. 65) that is required in 
the invitation to bid but which does not 
affect, in any way, price, quality, etc., of 
articles to be furnished 


Security furnishing deficiencies: 

Fact that high bidder in response to in- 
vitation to bid for purchase and re- 
moval of certain condemned buildings 
failed, inadvertently, to accompany 
his bid with cash deposit guaranteeing 
performance, as required by invitation 
to bid, being merely immaterial de- 
ficiency in bid and in nowise affecting 
bid price or prejudicing other bidders, 
affords no legal basis for not awarding 
contract to such otherwise eligible high 
bidder, who furnished required de- 
posit on day immediately following 
day bids were opened 

Failure of bidder to submit bid bond 
with its bid, as required by invitation 
to bid, is not material deficiency in 
bid, but, rather, it is an informality 
which may be waived by contracting 
officer when in public interest to do so- 

Evaluation—stenographic reporting serv- 
ices. See, generally, Contracts, stenographic 
reporting. 

Informalities—waiver—security funishing 
deficiencies. See Bids, acceptance or rejec- 
tion, security furnishing deficiencies. 

“Invitation for bids” provisions. See Con- 
tracts, specifications, 

Mistakes: 

See, also, Contracts, reformation. 

Constructive notice—only one bid re- 
ceived—in absence of anything on face 
of sole bid to put contracting officer on 
notice of probability of error therein— 
there being no basis for comparison of 
bids—acceptance by Govt. in good faith 
without knowledge of factors used in 
computing bid must be regarded as con- 
summating valid and binding contract-- 

Effect of execution of formal contract after 
allegation of error—where contractor, 
after alleging error in quoting price on 
box shooks as f. o. b. mill in response to 

invitation which provided for f. 0. b. 

destination, executed contract and pro- 

ceeded with delivery, such contract is 
presumed to express final understanding 
of parties and such error of contractor 
which was due solely to its negligence in 
preparation of bid and not contributed 
to by Govt. must be regarded as uni- 
lateral—not mutual—and, therefore, does 
not entitle contractor to relief; and any 

modification of contract to change f. 0. b. 

point would be void for want of consider- 

ation moving to Govt 
F. o. b. shipping point price quoted as 

f. o. b. destination price—where con- 

tractor, after alleging error in quoting 

price on box shooks as f. o. b. mill in 
response to invitation which provided 
for f. o. b. destination, executed contract 









































































































































































































































































































































Eee 























aT SR 





+a 














1004 


BIDS—Continued. 
Mistakes—Continued. 








and proceeded with delivery, such con- 
tract is presumed to express final under- 
standing of parties and such error of 
contractor which was due solely to its 
negligence in preparation of bid and not 
contributed to by Govt. must be re- 
garded as unilateral—not mutual—and, 
therefore, does not entitle contractor to 
relief; and any modification of contract to 
change f. 0. b. point would be void for 
want of consideration moving to Govt_- 
Negligence—inference where invitation 
is clear and unambiguous—where invi- 
tation to bid was clear and unambiguous 
as to equipment to be furnished and con- 
tracting officer had no notice of alleged 
error of sole bidder in extending unit 
price as total price until after award, 
such mistake must be regarded as uni- 
lateral—not mutual—due solely to bid- 
der’s negligence or oversight, and as not 
affording any legal basis for modifying 
price specified in bid which, having been 
accepted by Govt. in good faith, con- 
summated valid and binding contract -- 
Price extension errors—where invitation 
to bid was clear and unambiguous as to 
equipment to be furnished and con- 
tracting officer had no notice of alleged 
error of sole bidder in extending unit 
price as total price until after award, 
such mistake must be regarded as uni- 
lateral—not mutual—due solely to bid- 
der’s negligence or oversight, and as not 
affording any legal basis for modifying 
price specified in bid which, having been 
accepted by Govt. in good faith, con- 
summated valid and binding contract -- 


Offer and acceptance matters, See Contracts, 


offer and acceptance. 


Rejection. See Bids, acceptance or rejection. 
BOARDS AND COMMISSIONS: 
Interdepartmental—participation by private 


interests as affecting availability of Federal 
agencies’ funds—inhibition in sec. 9, 
act of Mar. 4, 1909, against incurrence or 
payment of expenses of commissions, 
councils, ete., having been removed by 
sec. 214, Independent Offices Appro. Act, 
1946, in respect to “interagency groups en- 
gaged in authorized activities of common 
interest” to agencies involved, funds cur- 
rently appropriated to Federal Communi- 
cations Com. are available for expenses of 
Commission’s participation in activities of 
Radio Technical Commission for Aeronau- 
tics—composed of representatives of in- 
terested Federal agencies and private or- 
ganizations—provided Federal Communi- 
cations Com. determine that participation 
is essential to its authorized functions 


Purpose and effect of statutory prohibition, 


in general—purpose and effect of sec. 9, 
act of Mar. 4, 1909, is to prohibit incurring 
or paying expenses incident to creation of 
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commissions, councils, boards, or similar 
bodies by executive branch of Govt. 
through its inherent power to make ap- 
pointments and incur expenses, unless 
specific legislative authority for such body 
is first granted by appropriation or other- 


BONDS: 
Bid—furnishing deficiencies— effect on con- 


tract awards. See Bids, acceptance or re- 
jection, security furnishing deficiencies. 


Performance—failure to furnish—effect on 


contract awards. See Bids, acceptance or 
rejection, security furnishing deficiencies. 


BOOKS, PERIODICALS, AND 


NEWSPAPERS: 


Newspapers: 


Advertising. See Advertising, newspapers. 
Publication “Engineering News-Record’’ 
as constituting— Publication ‘‘Engineer- 
ing News-Record,” which, while de- 
voted to business reports, advertising, 
etc., relating exclusively to fields of en- 
gineering and construction, contains 
news and information of general and 
current nature such as may be found in 
ordinary newspapers, is regarded as 
“newspaper” 


CARDS: 
Signature cards—standard form use discon- 


tinuance—Gen. Regs. 92, Supp. 1, May 8, 


CERTIFICATES: 
General certificates on vouchers and in- 


voices—transportation of families of trans- 
ferred civilian employees— Gen. Regs. 88— 
Revised, Supp. 2, Dec. 16, 1946__- 


In lieu of factual notations on pay rolls, 


vouchers, ete.—special certification on pay 
rolls that employees have met require- 
ments for periodic within-grade advance- 
ments under sec. 402, Federal Employees 
Pay Act of 1945, in lieu of factual notations 
as to length of service since last salary 
advance, efficiency rating, satisfactory 
service and conduct, etc., required pur- 
suant to Gen. Regs. No. 34, Supp. No. 10, 
23 C. G. 995, and Gen. Regs. No. 102, 
Second Revision, 25 C. G. 940, would not 
meet audit requirements of this office ___-- 


CERTIFYING OFFICERS: 
Decision requests. See General Accounting 


Office, decisions. 


Erroneous payment recovery responsibility — 


Responsibility for collection of erroneous 
lump-sum leave payment made to em- 
ployee under sec. 1, act of Dec. 21, 1944, as 
for separation from service when, in fact, 
he transferred to another agency under 


same leave system, does not attach to 
certifying officer of agency to which trans- 


ferred; and collection from employee is not 
matter in which G. A. O. primarily is 
concerned but is for consideration by 
responsible certifying officer in agency 


Page| BOARDS AND COMMISSIONS— Page 
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Page| CERTIFYING OFFICERS—Con. Page 
Liability—Continued. 
Lump-sum payments for leave—Con. 
Transfer or separation and reappoint- 
ment to position under same leave 


CERTIFYING OFFICERS—Con. 
from which employee transferred, who is 
to be looked to and held responsible 
under his bond for any resulting loss..... 578 

Liability: 


Anti-strike legislation matters—G. A. O., 
in auditing vouchers covering payments 
of salaries from appropriations which are 
subject to anti-strike provisions of sec. 
501, Depts. of State, Justice, Commerce, 
and Judiciary Appro. Act, 1947, will 
rely solely upon certificate of certifying 
officer for compliance therewith and 
will hold him responsible for any illegal 
or erroneous payments resulting when 
evidence he accepts is other than affida- 
vit such as statute prescribes as prima 
facie evidence; however, if such pay- 
ments are legal when made, certifying 
officer will not be held liable therefor as 
result of employee’s subsequent act 

In general—generally, certifying officer is 
responsible for any losses resulting from 
his erroneous certification of facts on 
Govt. voucher, and he must assume 
responsibility for correctness of state- 
ments and computations of his sub- 
ordinates unless it can be shown that 
neither he nor his subordinates, in 
exercise of reasonable care and diligence, 
could have known true facts; that is, 
certifying officer may not escape liability 
for losses resulting from his improper 
certification merely by stating that he 
was not in position to ascertain of his 
personal knowledge that each item was 
correctly stated. 

Lump-sum payments for leave: 

Transfer or separation and reappoint- 
ment to position under same leave 
system: 

It is responsibility of certifying officer, 
in certifying lump-sum leave pay- 
ment under sec. 1, act of Dec. 21, 
1944, as for separation from service, 
to ascertain that purported separa- 
tion is in fact actual separation 
from service of one or more work 
days rather than merely resignation 
or discharge and reemployment in 
another agency resulting in transfer 
from one agency to another under 
same leave system on account of 
which such lump-sum payment is 
not authorized 
Responsibility for collection of erro- 
neous lump-sum leave payment 
made to employee under sec. 1, act 
of Dec. 21, 1944, as for separation from 
service when, in fact, he transferred 
to another ageficy under same leave 
system, does not attach to certifying 
officer of agency to which trans- 
ferred; and collection from employee 
is not matter in which G. A. O. 
primarily is concerned but is for 
consideration by responsible certi- 


system—Continued. 
fying officer in agency from which 
employee transferred, who is to be 
looked to and held responsible under 
his bond for any resulting loss 


Relief: 


Administrative determination of non-neg- 
ligence, etc., as basis—under sec. 2, act 
of Dec. 29, 1941, authorizing relief of cer- 
tifying officer of liability whenever 
Comptroller General finds that officer 
could not have ascertained actual facts 
by reasonable diligence and inquiry and 
that U. 8. has received value for pay- 
ment, certifying officer, being specifical- 
ly responsible by statute for correctness 
of computations, may not be relieved of 
liability for overpayment resulting from 
erroneous computation of voucher certi- 
fied by him on basis that it had been 
administratively determined that over- 
payment occurred without fault or 
negligence on part of officer 

Erroneous lump-sum payments for leave— 
where, due to facts and circumstances 
which reasonably could not have been 
ascertained by him prior to payment, 
certifying officer certifies lump-sum leave 
payment under sec. 1, act of Dec. 21, 
1944, as for separation from service, 
without knowledge of employee's re- 
employment in Federal service under 
same leave system without break in 
service, constituting transfer on account 
of which such lump-sum payment is not 
authorized rather than separation from 
service, such facts and circumstances 
would be for consideration in relieving 
certifying officer of liability for resulting 


Erroneous retirement deduction refunds— 
certifying officer who, in certifying 
voucher covering refund of retirement 
deductions, relied upon then available 
official records indicating that payee 
thereof had less than five years’ credit- 
able service toward retirement, and 
could not, by exercise of reasonable 
diligence and inquiry, have ascertained 
that payee had, in fact, more than five 
years’ creditable service, which would 
have precluded refund in view of de- 
ferred annuity provision in sec. 7, Civil 
Service Retirement Act, as amended, 
will be relieved of responsibility for 
resulting erroneous payment under 
authority vested in Comptroller Gen- 
eral by sec. 2, act of Dec. 29, 1941 


CHECKS: 
Blank—disposition, in general—Gen. Regs. 


91—Second Revision, Jan. 9, 1947 
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CHECKS— Continued. 
Cancellation—in general—Gen. Regs. 91— 
Second Revision, Jan. 9, 1947 

Copies: 
Furnishing to payees, indorsers, ete.— 
Gen. Regs. 91—Second Revision, Jan. 9, 






Submission to G. A. O.—Gen. Regs. 91— 
Second Revision, Jan. 9, 1947.......... 
Correspondence—irregularly issued, nego- 
tiated, or delivered checks—in general— 
Gen. Regs. 91—Second Revision, Jan. 9, 


Data required on—in general—Gen. Regs. 
91—Second Revision, Jan. 9, 1947.......- 
Delivery—erroneous—correspondence pro- 
cedure, etc.—Gen. Regs. 91—Second Re- 
GID, FE: Cp rnccreneubrenaanerinnens 
Documents, etc., which may be submitted 
to G. A. O. in lieu of copies—Gen. Regs. 
91—Second Revision, Jan. 9, 1947__.....-.- 
Duplicate and substitute—issuance proce- 
dure, in general—Gen. Regs. 91—Second 
Revision, Jan. 9, 1947 
Forgeries: 
Correspondence procedure, etc.—Gen. 
Regs. 91—Second Revision, Jan. 9, 1947_. 
Same or similar name cases: 
Government’s rights and obligations, in 
general: 

In absence of decision by Federal 
courts respecting Govt.’s liability 
where check intended for one person 
and made payable to such person 
erroneously is delivered to another 
of same name who is not entitled 
thereto, it is necessary, as condition 
precedent to Govt.’s liability, that 
there be shown negligence on part of 
administrative office which resulted 
in issuance of check to wrongful 
payee and, also, that bank or person 
who cashed check could not, by ex- 
ercise of reasonable diligence, have 
ascertained that wrongful payee did 
not have any right to check ____-__- 

Where Govt. check is received and 
negotiated by person other than in- 
tended payee, but of same name, 
U. 8. has right to refuse payment of 
check when presented to it, or to 
recover proceeds thereof if payment 
was made prior to discovery of im- 
proper endorsement and negotia- 
tion, unless Govt. is precluded from 
setting up forgery or lack of authority 
of negotiator to have endorsed check. 

Issuance—erroneously issued checks gener- 
ally—correspondence, etc., procedure— 
Gen. Regs. 91—Second Revision, Jan. 9, 1947 - - 

Lists of checks drawn: 

Form and procedure generally—Gen. Regs. 
91—Second Revision, Jan. 9, 1947__..... 
Mechanical tabulation of punch-card 
checks in lieu of—Gen. Regs. 91—Second 
Revision, Jan. 9, 1947 





Page | CHECKS—Continued. 
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Lest or stolen—notification requirements— 
Gen. Regs. 91—Second Revision, Jan. 9, 

More than one fiscal year old, outstanding 
liabilities. See Checks, outstanding liabili- 
ties. 

Negotiation by person having same or similar 
name as payee. See Checks, forgeries, same 
or similar name cases. 

Outstanding liabilities: 

Checks drawn on local banks—deposit, 
listing, etc., procedure generally—Gen. 
Regs. 91—Second Revision, Jan. 9, 1947_. 

Claims procedure generally—Gen. Regs. 
91—Second Revision, Jan. 9, 1947__..... 

Paid check relinquishment by G. A. O.— 
Gen. Regs. 91—Second Revision, Jan. 9, 

Paid check transmission to G. A. O.—checks 
drawn on local banks, in general—Gen. 
Regs. 91—Second Revision, Jan. 9, 1947__. 

70 Payees—errors in names or designations— 
correction procedure generally—Gen. Regs. 
91—Second Revision, Jan. 9, 1947......... 

Punch-card checks—preparation and listing 
generally—Gen. Regs. 91—Second Revi- 
ib cikncbedecccbentametless 

Reclamation—claims for amounts reclaimed, 
in general—jurisdiction—Gen. Regs. 91— 
Second Revision, Jan. 9, 1947. __.......... 

Statement of Depositary Account and Re- 
port of Checks Drawn—form and proce- 
dure generally—Gen. Regs. 91—Second 
Revision, Jan. 9, 1947..................... 

Stop payment orders—procedure generally— 
Gen. Regs. 91—Second Revision, Jan. 9, 

Uncollectible—reporting procedure general- 
ly—Gen. Regs. 91—Second Revision, Jan. 

Undelivered: 

Applications for where previously trans- 
mitted to G. A. O.—ir general—Gen. 
Regs. 91—Second Revision, Jan. 9, 1947. 

Disposition: 

Checks drawn on local banks—Gen. 
Regs. 91—Second Revision, Jan. 9, 
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In general—Gen. Regs. 91—Second Revi- 
I i ines 
Unpaid: 

Change in disbursing officers—verification, 
listing, etc., by outgoing officer—Gen. 
Regs. 91—Second Revision, Jan. 9, 1947_- 

More than one fiscal year old. See Checks, 
outstanding liabilities. 

970 | CIVIL AERONAUTICS ADMINIS- 
TRATION: : 

Appropriations. See Appropriations, 

Aeronautics Administration. 
CIVIL SERVICE: 

Exemptions. See Appointments, civil service 

laws and Classification Act exemptions. 
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CIVIL SERVICE COMMISSION: Page| CLOCKS: 


Jurisdiction—efficiency rating-systems—un- 
der specific provisions of sec. 6 (c), act of 
Jan. 3, 1946, authorizing Administrator of 
Veterans’ Affairs to prescribe regulations 
governing automatic within-grade promo- 
tion of civil-service exempt doctors, den- 
tists, and nurses of Dept. of Medicine and 
Surgery, Administrator may establish 
efficiency ratings for within-grade-promo- 
tion purposes without regard to general 
provisions of subsequently enacted act of 
July 31, 1946, requiring approval by Civil 
Service Com. of efficiency rating systems 
used for employees in executive branch of 
Govt., which latter act does not provide, 
either expressly or by implication, for re- 
peal of prior statutes 


CLAIMS: 


Aiding or assisting in prosecution—notify- 
ing prospective claimants of amounts 
due—administrative agency should not 
take any action to reopen or to adjust cases 
where it is believed underpayments were 
made under provisions of lump-sum leave 
payment statute of Dec. 12, 1944 


Assignments—air mail transportation rev- 
enues—assignment of moneys due or to 
become due air carrier under certificate of 
public convenience and necessity for 
transportation of mail at temporary rate 
established by Civil Aeronautics Board— 
arrangement contemplating series of sepa- 
rate contracts which come into existence 
only after service has been rendered pur- 
suant to order of Post Office Dept.—may 
not be regarded as covering amounts due 
or to become due “under a contract provid- 
ing for payments aggregating $1,000 or 
more” within meaning of Assignment of 
Claims Act of 1940 and, therefore, is void 
under sec. 3477, R. S. as amended, insofar 
as concerns Govt 

Payment by disbursing, etc., officers in 
lieu of G. A. O. settlement. See General 
Accounting Office, settlements, payments by 
disbursing, etc., officers in liew of. 


CLASSIFICATION: 


Change as constituting allocation of new 
position or revaluation of old—where posi- 
tion of employee on military furlough was 
allocated to higher grade on basis of in- 
creased responsibilities attaching before 
and after entering military service, alloca- 
tion action must be regarded as creating 
entirely new position rather. than as re- 
allocation, and change in compensation 
constituted promotion which was not 
effeetive until employee’s restoratlon to 
civilian duty 

Exemptions. See Appointments, civil service 
laws and Classification Act eremptions. 

Initial salary rates. See Compensation, in- 
itial salary rates, 


Time recording and job timing device—use 
prohibition as applied to Washington Na- 
tional Airport—prohibition in act of Feb. 
24, 1899, against use of recording clocks in 
executive departments in Washington, has 
reference to use of such devices in Wash- 
ington, only, and does not preclude pur- 
chase from otherwise available appropri- 
ated funds of time recording clocks for use 
at Washington National Airport which, 
by reason of act of Oct. 31, 1945, as ratified 
by Va. General Assembly, establishing 
Dist. of Col.-Va. boundary, is to be re- 
garded as located within Commonwealth 


Commissioned warrant officers—status as 
“officers”—commissioned warrant officers 
of Coast Guard, whether serving under 
temporary, acting, or permanent appoint- 
ments, may not be regarded as “‘officers” 
within meaning of sec. 3, act of Feb. 21, 
1946, as extended to Coast Guard by as- 
similation provisions of sec. 10 thereof, 
permitting boards of officers to consider 
and recommend certain officers of Regular 
Navy and Marine Corps for involuntary 
retirement 

Warrant officers—status as “‘officers”— 
warrant officers of Coast Guard, whether 
serving under temporary, acting, or per- 
manent appointments, may not be re- 
garded as “‘officers” within meaning of sec. 
3, act of Feb. 21, 1946, as extended to Coast 
Guard by assimilation provisions of sec. 
10 thereof, permitting boards of officers to 
consider and recommend certain officers of 
Regular Navy and Marine Corps for in- 
voluntary retirement 


COLLECTIONS: 


Accounting, disposition, etc.—public proper- 
ty damage reparation payments. Sce 
property, public, damage, loss, or destruc- 
tion, disposition of amount recovered. 


COMMERCE DEPARTMENT: 


Coast and Geodetic Survey—officers’ status 
as members of “armed forces,” in gen- 
eral—fact that commissioned officers of 
Coast and Geodetic Survey are entitled, 
while assigned to military duty with Army 
or Navy pursuant to sec. 16, act of May 
22, 1917, to receive same pay and allow- 
ances as military officers of relative rank, 
may not be regarded as constituting officer 
of such service “‘member of the armed 
forces” as defined in sec, 2 (a), Armed 
Forces Leave Act of 1946........-...-.---- 


COMMISSIONERS: 


United States: 
Concurrent holding of office of clerk, © 
deputy clerk, etc., of U. S. Court—ag- 
gregate compensation limitation—quar- 
terly adjustments—in settlement of ac- 
counts of U, S. commissioner also holt- 
ing position of deputy clerk of U. 8. 





COMMISSIONERS—Continued. 


United States—Continued. 
district court, who may receive aggre- 
gate compensation not exceeding rate of 
$3,000 per annum (28 U. 8S. Code 569), 
computation of aggregate compensation 
limitation should be made on quarterly 
Fees: 
Limitation on yearly amount: 
Proration for fractional year: 

In case of U. S. commissioner ap- 
pointed after Jan. 1 of any calendar 
year, provision of sec. 3, act of 
Aug. 1, 1946, imposing a limitation of 
$7,500 on amount of compensation 
commissioner may receive in that 
capacity “for any one calendar 
year” (exclusive of additions un- 
der sec. 521, Federal Employees 
Pay Act of 1945, as amended), is 
not to be applied to require pay- 
ment of only pro rata proportion of 
$7,500 for his period of service in 
that calendar year; instead, earned 
fees up to $7,500 may be paid for 
EE otincennteneedaiones Ss 

Provision of sec. 3, act of Aug. 1, 
1946—effective Sept. 1, 1946—im- 
posing limitation of $7,500 on 
amount of compensation U. §. 
commissioner may receive in that 
capacity “for any one calendar 
year’’ (exclusive of additions un- 
der sec. 521, Federal Employees 
Pay Act of 1945, as amended), is 
not to be applied to require pay- 
ment of only prorata proportion of 
$7,500 for period Sept. 1 through 
Dec. 31, 1946; instead, commis- 
sioner may be paid earned fees up 
to $7,500 for such period _...._...- 

Retroactive operation of limiting 
statute—act of Aug. 1, 1946—effec- 
tive Sept. 1, 1946—amending act of 

May 28, 1896, to provide new sched- 

ule of fees for U. 8. commissioners, 

and imposing, by sec. 3 thereof, 
limitation of $7,500 on amount of 
compensation which may be received 
as commissioner for any one cal- 
endar year (exclusive of additions 
under sec. 521, Federal Employees 

Pay Act of 1945, as amended), has 

no retroactive operation to require 

inclusion of fees earned prior to Sept. 

1, 1946, under 1896 act as part of $7,500 

limitation 


COMMISSIONS: 


See Boards and Commissions. 


COMPENSATION: 


Additional: 

See, also, Compensation, double; Officers and 
Employees, holding two positions. 

Differential. See Compensation, differen- 
tial. 
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Page | COMPENSATION— Continued. 
Additional—Continued. 


Federal restrictions applicability to em- 
ployment in office of U. S. Property and 
Disbursing Officer—retired warrant offi- 
cer appointed by State Adjutant General 
as chief clerk in Office of U. 8. Property 
and Disbursing Officer does not hold 
office, incompatible or otherwise, under 
Federal Government other than his of- 
fice as retired warrant officer, although 
compensated from allotted Federal funds, 
and, therefore, concurrent receipt of 
retired pay and civilian compensation 
in such position would not be in con- 
travention of additional compensation 
prohibition of sec. 1765, R. S...........-- 

From sources other than U. S.—applica- 
bility of prohibition—in view of prohibi- 
tion in act of Mar. 3, 1917, against Govt. 
officers or employees receiving any 
salary, or supplement thereto, from 
sources other than Govt. in connection 
with services as such officers or employ- 
ees, Army officer on detail to United 
Nations Relief and Rehabilitation Adm. 
for duty in China, pursuant to sec. 201, 
act of June 30, 1944, would be prohibited 
from receiving allowance from Adminis- 
tration to supplement Army pay and al- 
lowances in order to meet increased liv- 
ing costs in China due to inflation_-__._- 

Night work. See Compensation, night 
work, 

Percentage increase in lieu of overtime 
compensation—entitlement as affected 
by number of hours worked per week— 
employees of Library of Congress whose 
compensation is administratively fixed 
on hourly basis pursuant to statutory 
authority without regard to Classifica- 
tion Act are entitled to percentage 
addition to compensation “‘in lieu of 
overtime” prescribed for employees 
under legislative branch by sec. 502, 
Federal Employees Pay Act of 1945, as 
amended, irrespective of number of hours 
I bc ccistipcntioeencdswiin 

Postal Service—act of May 21, 1946. See 
Compensation, Postal Service, increases 
under act of May 21, 1948. 


Affidavits. See Affidavits. 
Aggregate limitation: 


Applicability to compensation fixed at dis- 
cretionary rate exceeding $10,000 per an- 
num—since basic compensation received 
by persons employed under contract or 
otherwise without regard to civil service 

or classification laws at maximum per 

diem rate of $40, rate in excess of $10,000 
per annum, pursuant to authority in sec. 

8, Military Appro. Act, 1947, may not, 

in view of $10,000 aggregate compensa- 

tion limitation provision of sec. 603 (b), 

Federal Employees Pay Act of 1945, as 

amended, be increased under sec. 602 (b) 
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COMPENSATION — Continued. 


Aggregate limitation— Continued. 
of said act, authorizing percentage in- 
creases in basic compensation ‘“‘specifi- 
cally prescribed by statute,”’ such aggre- 
gate compensation limitation is not ap- 
plicable to basic compensation of such 
employees. 26 C. G. 227, amplified___- 

Applicability to members of staff of U. S. 
representatives to United Nations—indi- 
vidual appointed to staff of representa- 
tive of U. S. to United Nations, pursuant 
to sec. 7, United Nations Participation 
Act of 1945, without regard to civil service 
and classification laws may be compen- 
sated at per annum basic salary rate in 
excess of $10,000 but not in excess of 
$12,000 rate which is maximum author- 
ized to be paid to representatives under 
said act; and such staff employee need 
not be regarded as subject to $10,000 per 
annum aggregate compensation limita- 
tion of sec. 7 (b), Federal Employees Pay 
Act of 1946. 

Applicability to overtime compensation of 
persons employed without regard to civil 
service and classification laws—where 
person employed under contract or other- 
wise, without regard to civil service or 
classification laws, on per diem basis 
at rate less than $10,000 per annum fixed 
administratively under authority of sec. 
8, Military Appro. Act, 1947, is entitled 
to overtime compensation under sec. 201, 
Federal Employees Pay Act of 1945, for 
work in excess of 40 hours in any work- 
week during pay period, aggregate 
compensation restriction of sec. 603 (b) 
of 1945 pay act, as amended, is applicable 
to limit total compensation—basic plus 
overtime—to rate not in excess of $10,000 
per annum for pay period 

Applicability to overtime compensation of 
wage board, etc., employees compen- 
sated on annual or monthly basis—per 
annum employees of Govt. Printing 
Office whose compensation is fixed by 
Public Printer pursuant to provisions in 
44 U. 8. Code 40, and, hence, are within 
purview of sec. 203, Federal Employees 
Pay Act of 1945, authorizing payment of 
overtime compensation in accordance 
with forty-hour week statute of Mar. 28, 
1934, to employees whose basic compen- 
sation is fixed on annual or monthly 
basis by wage boards or similar adminis- 
trative authority, are subject to $10,000 
per annum aggregate compensation limi- 
tation of sec. 603 (b) of 1945 act, as amend- 
ed, insofar as concerns basic plus over- 
time compensation for any pay period_. 

Applicability to persons employed without 
regard to civil service and classification 
laws, in general—inasmuch as compen- 
sation of persons employed by Office 
of Foreign Liquidation, State Dept., 


Page | COMPENSATION — Continued. 


Aggregate limitation—Continued. 
without regard to civil service or classifi- 
cation laws in connection with surplus 
property disposal outside continental 
limits of U. 8., pursuant to authority in 
Dept. of State Appro. Act, 1947, would 
not be increased or otherwise affected 
by Federal Employees Pay Acts of 1945 
or 1946, such employees are not subject 
to $10,000 per annum aggregate compen- 
sation limitation imposed by sec. 7 (b) of 
1946 pay act. Amplified by 26 C. G. 


United States commissioners. See Com- 
missioners, United States, fees, limitation 
on yearly amount. 

Allowances: 
In kind: ; 
Appropriation chargeable—expenditures 
for meals furnished pursuant to author- 
ity in sec. 3, act of Mar. 5, 1928, to 
civilian employees of Civil Aeronautics 
Adm. and their immediate families at 
isolated air-navigation facilities may 
not be charged to appropriations made 
available for salaries, but are charge- 
able to appropriation “Maintenance 
and operation of air-navigation facili- 
ties,”’ included in Dept. of Commerce 
Appro. Act, 1947, if it be administra- 
tively determined that such expendi- 
tures are necessary in operation and 
maintenance of air-navigation facil- 


Meals for employees’ families, in gen- 
eral—under authority in sec. 3, act of 
Mar. 5, 1928, for furnishing subsistence 
to civilians employed in field, meals 
may be furnished to employees and 
their immediate families where, due to 
isolated location of post of duty, meals 
cannot reasonably be obtained from 
commercial sources, provided reason- 
able value of such meals be deter- 
mined and deducted from compensa- 
tion which otherwise would be pay- 
able to employee 

Appointment matters generally. See Ap- 
point ments. 

Appropriation availability. See Personal 
Services, appropriation availability. 

Death. See Death Compensation. 

Deceased employees—decedents’ estates 
matters, See Decedents’ Estates, compen- 
sation. 

Deductions: 

Meals and quarters furnished by Govern- 
ment. See Compensation, allowances, in 
kind, 

Retirement. See Retirement, civilian de- 
ductions. 

Demotions—initial salary rates. See Com- 
pensation, initial salary rates. 

Detailed employees. See Details. 
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Effect of employees’ family status— where, 
in extending principles of Classification 
Act to field positions pursuant to sec. 2, 
act of July 3, 1930, salary rate for position 
outside continental U. S. has been ad- 
ministratively fixed to include compen- 
sation differential in view of living con- 
ditions or costs and resulting recruit- 
ment difficulties, administrative discre- 
tion in matter may not be so exercised as 
to pay lower salary rate, by excluding 
differential, to particular incumbent 
who resides with other employed mem- 
bers of his family, on basis that need for 
differential does not exist under such 
a 

Night work. See Compensation, night work. 

Status as being part of basic compensation 
in applying dual compensation restric- 
tions—restriction of sec. 212, act of June 
30, 1932, as amended, against receipt by 
retired military, etc., personnel of re- 
tired pay at rate which, when combined 
with “annual rate of compensation” 
from civilian position, equals or exceeds 
$3,000 per annum, has reference to basic 
civilian compensation, and, therefore, 
salary differential payable in certain 
eases of civilian employment outside 
continental U. S., being part of basic 
compensation, is for inclusion in apply- 
ing such restriction....................- 

District of Columbia employees. See Dis- 

trict of Columbia, employees; District of 

Columbia, school teachers. 

Double: 

See, also, Compensation, additional; Offi- 
cers and Employees, holding two positions. 

Civilian employees on military duty—em- 
ployee performing limited training duty 
as naval reservist—notwithstanding dual 
compensation laws, sec. 4, Naval Re- 
serve Act of 1938, relating to right of 
Naval Reserve members to receive com- 
pensation attached to civilian employ- 
ment in addition to pay and allowances 
to which entitled under that act, is to be 
regarded as permitting payment of civi- 
lian compensation to employee who, as 
authorized by sec. 313 of said act, receives 
pay for performing limited training duty, 
in form of aerial flights, on days outside 
of his regular workweek, during period 
in which he is in inactive status in Naval 
Reserve as distinguished from full time 
training or active-duty status___......_. 

Leaves of absence—concurrent civilian 
and military duty. See Compensation, 
double, military personnel on civilian duty: 

Military personnel on civilian duty: 
Civilian employment during period of 

terminal leave: 
Cancellation of unexpired leave—fact 
that unexpired portion of leave 
granted retired Navy officer pending 
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Double—Continued. 


Military personnel on civilian duty—Con. 
Civilian employment during period of 
terminal leave—Continued. 

release from active duty was can- 
celed and officer retained on active 
duty does not affect character of 
leave as “terminal leave’ within 
meaning of act of Nov. 21, 1945, au- 
thorizing civilian employment of 
personnel of armed forces cn military 
terminal] leave, so as to preclude pay- 
ment of compensation, concurrently 
with receipt of active-duty pay and 
allowances, for civilian services ren- 
dered by officer prior to effective 
date of cancellation of the leave._--- 


Enlisted personnel generally—provi- 
sions of act of Nov. 21, 1945, permit- 
ting ‘‘any person”’ to enter or reenter 
employment in Federal Govt. while 
on military terminal] leave and con- 
currently to receive civilian com- 
pensation and military pay and 
allowances, are to be regarded as 
applicable to enlisted personnel to 
whom, by virtue of Armed Forces 
Leave Act of 1946, were extended 
right to military terminal leave 
which previously was right of com- 
missioned officers, only 


While awaiting orders pending retire- 
ment—where orders directing Naval 
Reserve officer and Marine Corps 
Reserve officer, upon completion of 
.examination for retirement, to await 
orders pending action on retirement 
proceedings and to proceed to their 
homes, did not grant leaves of absence 
for period between termination date 
of their hospitalization and date of 
retirement, during which time they 
were employed in civilian positions, 
such officers may not be regarded as 
having been in “terminal leave” status 
within meaning of act of Nov. 21, 1945, 
so as to be entitled concurrently to 
civilian compensation and military 
pay and allowances for such period - . - 

While on leave pending effective date of 
disability retirement—Army officer 
who was employed in civilian position 
during period of leave of absence grant- 
ed immediately prior to retirement 
under orders directing him to proceed 
to his home in connection with his re- 
lease from active duty on account of 
physical disability is to be regarded 
as having been in a “terminal leave” 
status within meaning of act of Nov. 
21, 1945, so as to be entitled concur- 
rently to civilian compensation and 
military pay and allowances during 
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Application of restriction as being 
abridgement of civilian reemploy- 
ment rights—in case of retired Navy 
enlisted man, employed in civilian 
position when recalled to active 
duty, who, after return to inactive 
status, becomes entitled under act 
of July 24, 1941, as amended, to re- 
tired pay computed on pay of his 
active-duty temporary commis- 
sioned rank, application of restric- 
tion of sec, 212, act of June 30, 1932, 
as amended, as to concurrent receipt 
of civilian compensation and retired 
pay on account of commissioned 
service does not constitute abridge- 
ment of his reemployment rights 
under Selective Training and Serv- 
ice Act of 1940, as amended—such 
restriction being operative in respect 
of retired pay only 

Civilian compensation, emoluments, 
etc., to be considered in applying 
limitation—monetary allowance for 
quarters, etc., prescribed for certain 
civilian employees on duty in foreign 
countries is not part of basic com- 
pensation to be included in applying 


restriction of sec. 212, act of June 30, 
1932, as amended, against receipt by 
retired military, etc., personnel of 
retired pay at rate which, when com- 
bined with “annual rate of compen- 
sation” from civilian position equals 
or exceeds $3,000 per annum 


Employment as consultant—retired 
officers who. under sec. 14 (a), act of 
Jan. 3, 1946, are employed in Dept. of 
Medicine and Surgery, Veterans’ 
Adm., on fee basis as consultants, 
that is, to act in advisory capacity 
as to problems and questions pre- 
sented by administrative officers 
rather than to perform duties im- 
posed by law or to be under control 
of administrative officials, do not 
occupy civilian “office or position” 
as used in sec. 212, act of June 30, 
1932, as amended, limiting to $3,000 
per annum combined amount of 
retired pay and civilian compensa- 
tion, notwithstanding term ‘“com- 
pensation” as used therein includes 


Employment by Army Emergency 
Relief—Army Emergency Relief, 
charitable and benevolent corpora- 
tion organized for benefit of person- 
nel of Army of U. 8., which, while 
directed by War Dept. officials by 
virtue of their office and adminis- 


tered, for most part, by Govt. person- 
nel, conducts its lawful functions 
without interference or assistance by 
Govt., is not agency of Govt., and, 
therefore, retired Army officer may 
be employed by Army Emergency 
Relief without regard to dual com- 
pensation limitation of sec. 212, act 
of June 30, 1932, as amended 


Employment by contract—Navy offi- 
cer who, upon retirement for dis- 
ability not incurred in combat with 
enemy, with retired pay at rate in 
excess of $3,000 per annum, is to be 
regularly employed under personal 
service contract to perform duties 
imposed by law upon Navy Dept. 
subject to direct administrative con- 
trol and supervision will be regarded 
as holding civilian position within 
meaning of dual compensation pro- 
visions of sec. 212, act of June 30, 
1932, as amended, so as to require 
that officer elect to receive his retired 
pay or compensation attached to 
civilian position 


Employment by Navy officers’ mess— 
person employed by Navy officers’ 
mess ashore (open or closed) is to be 
regarded as “‘holding a civilian office 
or position * * * under the United 
States Government” within mean- 
ing of sec. 212, act of June 30, 1932, as 
amended, limiting to $3,000 per an- 
num combined rate of retired pay 
and civilian compensation, and, 
therefore, retired officer—not other- 
wise excepted from operation of 
statute—receiving retired pay and . 
also civilian compensation as Navy 
officers’ mess employee either from 
appropriated funds or nonappropri- 
ated mess funds is subject to restric- 
tions of statute 


Employment in Office of U. S. Prop- 
erty and Disbursing Officer—retired 
warrant officer appointed by State 
Adjutant General as chief clerk in 
Office of U. S. Property and Dis- 
bursing Officer does not hold office, 
incompatible or otherwise, under 
Federal Government other than his 
office as retired warrant officer, al- 
though compensated from allotted 
Federal] funds, and, therefore, con- 
current receipt of retired pay and 
civilian compensation in such posi- 
tion would not be in contravention 
of dual compensation limitation of 
sec, 212, act of June 30, 1932, as 
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pay—Continued. 

In general—retired officer of armed 
forces may be given permanent 
civilian employment if neither re- 
tired pay nor civilian compensation 
exceeds $2,500 per annum so that dual 
employment restriction of act of 
July 31, 1894, as amended, does not 
apply, and if total amount of retired 
pay and civilian compeasation be 
limited to $3,000 per annum as re- 
quired by dual compensation limita- 
tion of sec. 212, act of June 30, 1932, 
I ge nlann pine menneanpowts 

Limitation as applied to fees—fees paid 
to consultants are ‘‘compensation”’ 
within meaning of sec. 212, act of 
June 30, 1932, as amended, limiting 
to $3,000 per annum combined 
amount of retired pay and compen- 


Officers retired for disability, in 
general—officer of armed forces who 
was retired for disability incurred 
under such conditions as to be ex- 
cepted from operation of dual em- 
ployment restriction of act of July 
31, 1894, as amended, and, also, dual 
compensation limitation of sec. 212, 
act of June 30, 1932, as amended, is 
entitled while holding civilian posi- 
tion to receive salary of civilian 
position and at same time receive 
his full retirement pay, even though 
his retired pay equals or exceeds 


Part-time, intermittent, temporary, 
etc., employment: 

Retired Army officer employed as al- 
ternate to principal senior medical 
officer during such officer’s absence 
from his part-time position may 
not be regarded as incumbent of 
“civilian office or position”’ within 
meaning of sec. 212, act of June 30, 
1932, as amended, limiting to $3,000 
per annum combined rate of re- 
tired and civilian pay, except on 
those days when he fills position, 
and on each of such days his re- 
tired pay should be reduced so 
that when combined with his 
civilian pay for that day combined 
rate will not exceed $3,000 per 
annum limitation..............._- 

Retired officer of armed forces in 
receipt of retired pay exceeding 
$2,500 per annum is not precluded 
by dual employment restriction of 
act of July 31, 1894, as amended, 
from accepting temporary employ- 

ment in civilian position, regard- 
less of whether appointment be as 
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pay—Continued. 
Part-time, intermittent, temporary, 
etc., employment—Continued: 
consultant, expert, or otherwise; 
however, under dual compensa- 
tion limitation of sec. 212, act of 
June 30, 1932, as amended, officer 
must elect to receive either retired 
pay or pay for civilian position 
during period of employment if 
retired pay equals or exceeds $3,000 


Retired officer of armed forces in re- 
ceipt of retired pay of less than 
$3,000 per annum and also holding 
temporary civilian position may 
not, in view of $3,000 per annum 
dual compensation lhmjtation of 
sec. 212, act of June 30, 1932, as 
amended, concurrently receive 
retired pay and compensation from 
civilian position at combined rate 
in excess of $3,000 per annum. --_- 

Retired enlisted man awarded dis- 
ability retirement pay as Army of 

U. 8. officer—where disability retire- 

ment pay for period of Army of 

U. 8. commissioned service was ret- 

roactively awarded under act of 

Apr. 3, 1939, as amended, to person 

who had been in receipt of civilian 

compensation and retired pay as 

Army enlisted man, only difference 

between his enlisted retired pay and 

total amount which could have ac- 
crued as retirement pay is to be con- 
sidered as retired pay “‘for or on ac- 
count of services as a commissioned 
officer” in applying, over period 

prior to award, limitation in sec. 212, 

act of June 30, 1932, as amended, on 

combined amount of civilian com- 
pensation and retired pay which 

SF OIE. icc sencwiniesecice 

Retired enlisted men entitled to re- 
tired pay on temporary commis- 
sioned rank: 

Enlisted men or retired enlisted men 
of Navy who, pursuant to secs. 
8 (a) or 8 (b), or sec. 10, as amended, 
act of July 24, 1941, become entitled 
to retired pay computed on pay of 
their active-duty temporary com- 
missioned rank may not waive 
computation on such basis and 
elect to receive retired pay based 
on enlisted ratings, so as to render 
themselves exempt from limitation 
of sec. 212, act of June 30, 1932, as 
amended, on combined rate of civil- 

ian compensation and retired pay 
“for or on account of” commis- 
sioned service which may be re- 
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Retired personnel—Continued. 
Concurrent retired and civilian service 
pay—Continued. 
Retired enlisted men entitied to re- 
tired pay on temporary commis- 
sioned rank—Continued. 
ceived. Statements to contrary 
in prior decisions no longer will be 
followed 

Navy enlisted men placed on retired 
list pursuant to sec. 8 (a), act of 
July 24, 1941, or retired enlisted 
men advanced thereon pursuant 
to sec. 8 (b) of said act, with re- 
tired pay computed on pay of 
active-duty temporary commis- 
sioned rank held at time of incur- 
rence of physical disability, are to 
be regarded as in receipt of retired 
pay “for or on account of” com- 
missioned service within meaning 
of sec. 212, act of June 30, 1932, as 
amended, so as to be subject to 
restriction therein on combined 
rate of civilian compensation and 
retired pay which may be re- 


Retired Navy enlisted men who, as 
provided by sec. 10, act of July 24, 
1941, as amended, are returned to 
inactive status with retired pay 
computed on pay of temporary 
commissioned rank held while on 
active duty after retirement are to 
be regarded as in receipt of retired 
pay “for or on account of”’ commis- 
sioned service within meaning of 
sec. 212, act of June 30, 1932, as 
amended, so as to be subject to re- 
striction therein on combined rate 
of civilian compensation and re- 
tired pay which may be received -- 

Foreign Service personnel. See Affidavits, 

nonuse of mercenary means in obtaining 

appointment. 

Forty-hour week (act of Mar. 28, 1934). See 

Compensation, wage-board, etc., employees. 

Holidays. See Sundays and Holidays, com- 

pensation. 

Increases. See Compensation, additional; 

Compensation, periodic within-grade ad- 

vancements; Compensation, Postal Service, 

automatic promotions; Compensation, Pos- 

tal Service, increases under act of May 21, 

1946; Compensation, rates. 

Initial salary rates: 

Employees in excepted positions given 
probational appointments—effect of ret- 
roactive approval under E. O. No. 9259 at 
higher rate—Civil Service Com.’s action 
in approving probational appointment of 
excepted employee at higher salary than 
that (minimum of grade) at which ad- 
ministratively appointed—which action 


754496—48—66 


was taken under authority of E. O. No. 
9259 to approve, retroactively, probation- 
al appointment of employees serving in 
excepted positions when reached for ap- 
pointment from competitive list at lower 
salary rate, approval not previously 
having been obtained because reduction 
to such lower salary was not made— 
must be viewed as merely validation or 
consummation of appointment as made, 
and not as operating to increase salary 
retroactive to date of appointment 

Postal Service. See, generally, Compen- 
sation, Postal Service. 

Reallocations of positions—general. rule— 
rule in decision of Nov. 27, 1946, 26 C. G. 
368, as amplified herein, to effect that 
initial salary rate of employees in Classi- 
fication Act positions to which trans- 
ferred, promoted, demoted, reinstated 
or reemployed may be fixed on basis of 
highest salary attained in any prior 
Govt. position, is applicable in cases of 
reallocation of occupied positions from 
Classification Act grades and from 
grades under E. O. No. 6746 

Related matter of constructive appoint- 
ment date for appointees who previously 
lost appointment opportunity because of 
military service. See Appointments, ef- 
fective date, constructive date for appoint- 
ees who previously lost appointment oppor- 
tunity because of military service. 

Restoration following demotion—correc- 
tion of administrative error in fixing 
initial rate—in case of employee who had 
been reduced in position and grade and 
later restored to same position and grade 
without benefit of salary rate, above 
grade minimum, previously received 
therein, due solely to administrative 
belief that restoration at grade minimum 
was required where restoration was in 
different division and previous salary 
was incident to demotion from higher 
grade rather than on account of within- 
grade salary advancements, employee's 
salary rate may be adjusted retroactively 
effective to date of restoration, provided 
no administrative regulation, practice, or 
policy would prevent such adjustment - 

Returning veterans—employees not pre- 
viously under Classification Act reem- 
ployed in positions thereunder—decenni- 
al census per diem employees on military 
furlough whose unclassified positions 
were not converted during military serv- 
ice to positions under Classification Act 
prior to July 1, 1945—effective date of 
compensation increases prescribed for 
Classification Act employees by Federal 
Employees Pay Act of 1945—as was done 
for employees remaining on civilian 
duty, are not entitled as matter of right, 
upon employment for first time in Class- 
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ification Act positions after military 
service, to initial salary rate exceeding 
per annum equivalent of their former 
rate, plus within-grade advancements 
under sec. 402 of said 1945 act based upon 
military and creditable prior civilian 


Transfer from unclassified to classified 
position: 

Effect of Federal Employees Pay Act in- 
creases—where, in case of employee 
serving in unclassified position, ad- 
ministrative action was not taken to 
grant salary increase on July 1, 1946, 
coraparable to that prescribed by Fed- 
eral Employees Pay Act of 1946, effec- 
tive July 1, 1946, for employees subject 
to Classification Act, initial salary rate 
of employee, upon transfer within 
same agency to classified position in 
grade equivalent to that of former 
position, may not exceed rate actually 
received on July 1, 1946, and if there be 
no identical rate in classified grade, 
next lower rate must be paid-_-_.-...- 

Inclusion of administrative basic rate in- 
crease in unclassified position—in case 
of employee who was transferred with- 
in same agency on July 1, 1946, from 
unclassified position to classified posi- 
tion in grade equivalent to that former- 
ly held, action now may be taken to fix 
employee’s initial salary rate—retro- 
active to date of transfer—at such step 
above minimum of classified grade as 
will give her benefit of administrative 
salary increase, comparable to increase 
prescribed by Federal Employees Pay 
Act of 1946, effective July 1, 1946, for 
employees subject to Classification 
Act, that she would have received had 
she remained in unclassified position 
on and after July 1, 1946_-..-........- 

Transfer, promotion, demotion, reinstate- 
ment, etc., in general: 
General rule: 

Initial salary rate of employee in classi- 
fied position to which transferred, 
promoted, demoted, reinstated, or 
reemployed may, within discretion 
of administrative office—if appro- 
priations are available—be fixed at 
such rate above minimum of grade as 
will not exceed highest salary at- 
tained in any prior Govt. position, it 
being immaterial that employee sub- 
sequently occupied one or more posi- 
tions at lower salary rate or without 
compensation; however, such rule, 
being in effect modification of exist- 
ing rules, may not be given retro- 
active effect as to cases already proc- 
essed. 24 C. G. 226; id. 368, over- 
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General rule—Continued. 

Initial salary rate of employees in 
Classification Act positions to which 
transferred, promoted, demoted, 
reinstated, etc., may, within admin- 
istrative discretion and available 
funds, be fixed at rate within range of 
salaries in grade to which transferred, 
etc., up to highest rate attained in 
any prior position in executive branch 
of Govt. (including wholly owned 
Govt. corporations), or, if such high- 
est rate is not identical with any rate 
in grade, next higher rate may be 
paid; however, such rule, as herein 
amplified, may not be applied to 
cases heretofore processed. 26 C.G. 
I oni cinta tinbinibinoe 

Rate in prior position in legislative 
branch of Govt. as basis—upon reem- 
ployment in position under Classifica- 
tion Act in executive branch of Govt., 
salary rate received by employee in 
prior position in legislative branch may 
not be used as basis for fixing his initial 
salary above minimum of grade, under 

rule in decision of Nov. 27, 1946, 26 

C. G. 368, as amplified, with respect 

to fixing of initial salary rates of em- 

ployees, upon transfer, promotion, re- 
employment, etc., in classified posi- 
tions, on basis of highest salary at- 
tained in prior Govt. position... -..-- 

Rate in prior temporary position as 
basis—salary rate of prior temporary 
position in executive branch of Govt., 
whether or not such position was under 

Classification Act, may be used in 

applying rule in decision of Nov. 27, 
1946, 26 C. G. 368, to effect that initial 
salary rate of employees in Classifica- 
tion Act positions to which transferred, 
promoted, demoted, reinstated or re- 
employed may be fixed on basis of 
highestesalary attained in any prior 
INE: . Sadabacdiccnaseribecs 

Transfer, reinstatement, etc., to tempo- 
rary position—rule in decision of Nov. 
27, 1946, 26 C. G. 368, as amplified 
herein, to effect that initial salary rate 
of employees in Classification Act posi- 
tions to which transferred, promoted, 
demoted, reinstated or reemployed 
may be fixed on basis of highest salary 
attained in any prior Govt. position, is 
applicable in case of employees trans- 
ferred, reinstated, etc., to temporary 
positions under Classification Act-__- 


Interns at Federal hospitals, clinics, etc.: 
Applicability of maximum permissible 


stipend, in general—interns employed on 
student-training basis under agreements 
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COMPENSATION — Continued. 
Interns at Federal hospitals, clinics, etce.— 


Continued. 
providing for initial 15-month period 
of training at annual stipend in excess of 
maximum which was subsequently 
prescribed by Civil Service Com. pursu- 
ant to E. O. No. 9750 for such training 
period will be eligible to receive maxi- 
mum stipend prescribed for second year, 
in excess of that set forth in agreements 
upon completion of their first year of 
training under existing agreements—it 
being assumed that it is administrative 
intent to pay maximum stipend pre- 


Maximum permissible stipend as including 
lump-sum payment for leave—maximum 
stipend prescribed by Civil Service Com. 
pursuant to E. O. No. 9750 for interns 
employed on student-training basis, 
which covers all benefits in nature of 
compensation, may not be regarded as 
including lump-sum annual leave pay- 
ments authorized under act of Dec. 21, 
1944, so that trainee may be paid lump 
sum for all annual leave to his credit at 
date of separation from service, regard- 
less of fact that during year in which such 
payment is made he had received pre- 
scribed maximum stipend 

Maximum permissible stipend as including 
night pay differential and overtime and 
holiday compensation—base stipend of 
interns employed on student-training 
basis, whose rates of compensation are 
determined by head of department con- 
cerned pursuant to E. O. No. 9750, at not 
to exceed maximum stipend approved by 
Civil Service Com., may be fixed admin- 
istratively so as to permit additional 
payments of overtime, night pay differ- 
ential, and holiday pay, under secs. 201, 
301, and 302, respectively, of Federal Em- 
ployees Pay Act of 1945, as amended, so 
long as total amount paid during any 
one year of training does not exceed pre- 
scribed maximum 

Period of time to be covered by maximum 
permissible stipend—persons employed 
as interns on student-training basis 
whose positions are excluded from pro- 
visions of Classification Act by E. O. 
No. 9750, providing that head of depart- 
ment concerned shall determine rates of 
compensation, total stipends not to ex- 
ceed rates approved by Civil Service 
Com., may be paid their full annual 
stipend on basis of 43 weeks’ training at 
‘“*home”’ hospital, remainder of year to be 
occupied on affiliation at another hos- 


Leaves of absence. See Leaves of Absence. 

Limitations: 

Aggregate limitation. See Compensation, 
aggregate limitation. 


Rates. See Compensation, rates, limita- 
tions. 

United States commissioners. See Com- 
missioners, United States. 


Military, naval, etc., personnel. See Pay. 
Night work: 


Daylight saving time changeover during 
tour of duty—employees within purview 
of night differential prqvisions of sec. 301, 
Federal Employees Pay Act of 1945, as 
amended, who worked from 12 midnight 
to 8a. m. on May 11, 1947, when time for 
Dist. of Col. was changed from standard 
to daylight saving time by advancing 
clock one hour at 2 a. m. pursuant to 
order issued under act of Apr. 30, 1947, 
are entitled to payment for 5 hours at 
night rate; likewise, on last Sunday of 
Sept. 1947 when there will be return to 
standard time, such employees would be 
entitled to payment for 7 hours at night 


Extra pay for as being for inclusion in com- 
pensation during leave with pay—em- 
ployee subject to forty-hour week statute 
of Mar, 28, 1934, and regularly working 
on rotating day and night shifts should 
be paid at day rate for portion of author- 
ized period of leave with pay during 
which he would have been assigned to 
day shift, and at night rate, including 
differential, for portion during which he 
would have been assigned to night shift. 
24 C. G. 39, amplified 

Interns at Federal hospitals, clinics, ete.— 
base stipend of interns employed on 
student-training basis, whose rates of 
compensation are determined by head of 
department concerned pursuant to E. O. 
No. 9750, at not to exceed maximum 
stipend approved by Civil Service Com., 
may be fixed administratively so as to 
permit additional payments of overtime, 
night pay differential, and holiday pay, 
under secs. 201, 301, and 302, respec- 
tively, of Federal Employees Pay Act of 
1945, as amended, so long as total amount 
paid during any one year of training does 
not exceed prescribed maximum 

Persons compensated at discretionary 
rates, in general—persons appointed by 
contract or otherwise at per diem rates of 
compensation not to exceed $40 per day, 
pursuant to sec. 8, Military Appro. Act, 
1947, are entitled, under applicable cir- 
cumstances, to night pay differential 
provided by sec. 301, Federal Employees 
Pay Act of 1945, as amended, and to pre- 
mium pay for holiday work under sec. 
302 of act, as amended 


Overtime: 


Compensatory time off in lieu of. See 
Leaves of Absence, overtime, in lieu of over- 
time compensation. 
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Contrect employees generally— persons ap- 
pointed by contract or otherwise at per 
diem rates of compensation fixed pur- 
suant to sec. 8, Military Appro. Act, 
1947, being civilian officers or employees 
of Govt., may be paid overtime compen- 
sation under sec, 201, Federal Employees 
Pay Act of 1945, for employment in ex- 
cess of 40 hours jn any administrative 
workweek if otherwise entitled thereto, 
notwithstanding administrative intent 
that such per diem rates represent total 
compensation payable for services ren- 
dered in any one day regardless of num- 
ber of hours worked. -.............--... 

Daylight saving time changeover during 
tour of duty—employees whose tours of 
duty on May 11, 1947, were reduced one 
hour by change at 2 a. m. from standard 
to daylight saving time in Dist. of Col. 
effected pursuant to order issued under 
act of Apr. 30, 1947, may be charged with 
one hour’s annual leave, and appropriate 
explanation may be entered in “‘Re- 
marks” space provided in ““Time and 
Attendance Report’ without showing 
exact hour of absence; likewise, similar 
notation may be entered for one over- 
time hour worked on last Sunday of Sept. 
1947 when there will be return to stand- 
GR DIR ittitinitgtitechipvinsdcncvasvebon 

Discretionary compensation rate intended 
as total compensation—persons ap- 
pointed by contract or otherwise at per 
diem rates of compensation fixed pur- 
suant to sec. 8, Military Appro. Act, 
1947, being civilian officers or employees 
of Govt., may be paid overtime compen- 
sation under sec. 201, Federal Employees 
Pay Act of 1945, for employment in ex 
cess of 40 hours in any administrative 
workweek if otherwise entitled thereto, 
notwithstanding administrative intent 
that such per diem rates represent total 
compensation payable for services ren- 
dered in any one day regardless of num- 
ber of hours worked _-.................- 

Effect of statutory aggregate compensa- 

tion limitation: 

Where person employed under contract 
or otherwise, without regard to civil 
service or classification laws, on per 
diem basis at rate less than $10,000 per 
annum fixed administratively under 
authority of sec. 8, Military Appro. 
Act, 1947, is entitled to overtime com- 
pensation under sec. 201, Federal Em- 
ployees Pay Act of 1945, for work in 
excess of 40 hours in any workweek 
during pay period, aggregate compen- 
sation restriction of sec. 603 (b) of 1945 
pay act, as amended, is applicable to 
limit total compensation—basic plus 
overtime—to rate not in excess of 
$10,000 per annum for pay period... -- 
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Effect of statutory aggregate compensa- 
tion limitation—Continued. 

Per annum employees of Govt. Printing 
Office whose compensation is fixed by 
Public Printer pursuant to provisions 
in 44 U. 8. Code 40, and, hence, are 
within purview of sec. 203, Federal 
Employees Pay Act of 1945, authoriz- 
ing payment of overtime compensa- 
tion in accordance with forty-hour 
week statute of Mar. 28, 1934, to em- 
Ployees whose basic compensation is 
fixed on annual or monthly basis by 
wage boards or similar administrative 
authority, are subject to $10,000 per 
annum aggregate compensation lim- 
itation of sec. 603 (b) of 1945 act, as 
amended, insofar as concerns basic plus 
overtime compensation for any pay 


Forty-hour week (act of Mar. 28, 1934). 
See Compensation, overtime, wage-board, 
etc., employees. 

Immigration and Naturalization Service 
employees—appropriation availability— 
act of Aug. 22, 1940, making appropria- 
tion (for salaries) credited with amounts 
collected from transportation interests 
as extra compensation for overtime serv- 
ice of Immigration and Naturalization 
Service inspectors and employees pur- 
suant to act of Mar. 2, 1931, available for 
payment of “‘such compensation,’ does 
not affect availability of current salaries 
and expenses appropriation of Service 
for payment of extra compensation for 
overtime service as provided by 1931 
act, even though such extra compensa- 
tion may not be collectible from trans- 
portation interest by reason of provisions 
of said act exempting certain interests 
from liability therefor_.................-. 

Interns at Federal hospitals, clinics, etc.— 
base stipend of interns employed on 
student-training basis, whose rates of 
compensation are determined by head 
of department concerned pursuant to 
E. O. No. 9750, at not to exceed maxi- 
mum stipend approved by Civil Service 
Com., may be fixed administratively so 
as to permit additional payments of 
overtime, night pay differential, and 
holiday pay, under secs. 201, 301, and 
302, respectively, of Federal Employees 
Pay Act of 1945, as amended, so long as 
total amount paid during any one year 
of training does not exceed prescribed 

“Purchase and hire” construction work 

employees: 

Entitlement as affected by total hours 
worked in week—‘‘purchase and hire” 
construction work employees whose 
rates of pay are prescribed under 
general administrative authority to 


Page 
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Overtime—Continued. 
“Purchase and hire” construction work 
employees—Continued. 
conform with local prevailing wage 
scales are not within purview of 40- 
hour-week statute of Mar. 28, 1934, 
applicable to employees whose wages 
are established by ‘“‘wage boards or 
other wage-fixing authorities,”’ so that 
such employees may, pursuant to 
prospectively effective administrative 
determination, be paid overtime com- 
pensation for hours worked in excess 
of 8 daily, without regard to total hours 
ST 
Forty-hour-week statute of Mar. 28, 
1934, applicability—‘purchase and 
hire’ construction work employees 
whose rates of pay are prescribed under 
general administrative authority to 
conform with local prevailing wage 
scales are not within purview of 40- 
hour-week statute of Mar. 28, 1934, 
applicable to employees whose wages 
are established by “‘wage boards or 
other wage-fixing authorities.’’._.....- 
Sundays and holidays—time in addition 
to that for which premium holiday pay 
received—employee who was ordered to 
perform official duties away from his 
headquarters on holiday falling within 
his basic 40-hour workweek may be 
compensated under sec. 302, Federal 
Employees Pay Act of 1945, as amended, 
at holiday rates for both travel time and 
actual work time within his regular duty 
hours, and may be paid at overtime rates 
for time worked outside of his regular 
I tinct cacitinecotethademnastaeintions 
Travel time—Forest Service employees 
traveling to and from fires, ete.—time 
consumed by field employees of Forest 
Service, Agriculture Dept., outside their 
regular daily or weekly tours of duty in 
traveling to and from site of fire by 
horseback, truck (either as driver or 
passenger), or in airplane as parachute 
jumper, and during hours normally 
allotted for sleep, may be regarded as 
work and all such time in excess of 40 
hours in any one workweek may be 
compensated for as overtime pursuant 
to sec. 201, Federal Employees Pay Act 
of 1945. 25 C. G. 317, modified. .......- 
U. S. Employment Service employees 
detailed to State agencies: 
Employees of U. S. Employment Serv- 
ice, Labor Dept., detailed to State 
employment agency pending oppor- 
tunity to acquire eligibility for State 
employment, pursuant to act of July 
26, 1946, are to be regarded as not 
subject to provisions of sec. 604 (a), 
Federal Employees Pay Act of 1945, 
with respect to establishment of 40- 
bour basic workweek, but as having 
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Overtime—Continued. 
U. S. Employment Service employees 
detailed to State agencies—Continued. 
same hours of work as similarly situ- 
ated State employees; and such employ- 
ees are not subject to overtime compen- 
sation provisions of sec. 201 of said act _. 
Only in case where State laws or regula- 
tions provide for payment of overtime 
compensation for work in excess of 
basic workweek, which may be more 
or less than forty hours, would those 
employees of U. 8. Employment 
Service, Labor Dept., detailed to 
State employment agency pending 
opportunity to acquire eligibility for 
State employment, pursuant to act of 
July 26, 1946, be entitled to overtime 
compensation, and rate would be for 
assimilating to that used in computing 
overtime compensation of State em- 
ployees—overtime compensation and 
rates authorized by Federal Employ- 
ees Pay Act of 1945 not being for 
SE, bic cit aaistidedmnnteceeet 
Wage-board, etc., employees—alien and 
native employees outside U. S., in 
general—alien and native employees of 
naval activities in Philippine Islands 
whose wages are fixed on hourly or per 
diem basis by Sec. of Navy through 
wage boards or similar administrative 
procedure under act of July 16, 1862, in 
accordance with prevailing local rates 
are subject to provisions of 40-hour week 
statute of Mar. 28, 1934, requiring that 
overtime be paid for work in excess of 
40 hours a week, and, therefore, there 
may not be established for such employ- 
ees administrative 48-hour workweek 
with straight-time rates for work re- 
quired in excess of 40 hours a week__._.- 
Witness service period—Govt. employees 
subpoenaed as witnesses in U. S. Courts 
arefentitled to overtime compensation 
when employees’ administrative work- 
week would have required them to 
perform overtime work on days on which 
they appeared in court, but they are not 
entitled to overtime compensation when 
days in question are not included in their 
regularly established workweek _...---_- 
Part time—Sundays and holidays. See 
Sundays and Holidays, compensation. 
Pay Readjustment Act. See Pay. 
Pay rolls. See Pay Rolls. 
Periodic within-grade advancements: 
Acceleration for purpose of equalizing 
compensation of veterans and non- 
veterans—administrative authority to 
reemploy returning veterans in positions 
of higher classification than that of 
positions held upon entry into armed 
forces may not be viewed as including 
authority to grant within-grade salary 
advancements at time of reemployment, 
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COMPENSATION— Continued. 
Periodic within-grade advancements—Con. 
or at any time thereafter, without regard 
to length of service, efficiency, or conduct 
in contravention of uniform within- 
grade salary-advancement plan _pre- 
scribed by sec. 402, Federal Employees 
Pay Act of 1945, so as to place returning 
veterans on parity with nonveteran 
employees who occupied same status as 
veteran when he entered armed forces -- 
Date to be commenced—employee not 
previously under Classification Act re- 
stored after military service to position 
thereunder—where employee who oc- 
cupied position not subject to Classifi- 
cation Act prior to his military service 
was restored after military service in 
position subject to said act, within- 
grade salary advancements authorized 
by sec. 402, Federal Employees Pay 
Act of 1945, on basis of credit for mili- 
tary service and prior civilian service 
need not be delayed until beginning of 
pay period following his restoration but 
may be granted simultaneously with 
restoration, provided period of service 
entitling him to last advancement 
expired before beginning of pay period 
ee 
Efficiency rating requirements: 

Employee for whom no efficiency rating 
was “on record” on date he became 
eligible, from time standpoint, for 
within-grade salary advancement pur- 
suant to sec. 402, Federal Employees 
Pay Act of 1945, as required by regula- 
tions of Civil Service Com. respecting 
advancements under said section, is 
not entitled to advancement as of such 
date on basis of subsequently approved 
eficiency rating....................... 

Under sec. 402, Federal Employees Pay 
Act of 1945, which authorizes counting 
of military service toward within-grade 
salary advancement without regard to 
efficiency rating requirements thereof, 
there is no authority to grant within- 
grade advancement, after employee’s 
return from military service, without 
regard to such requirements where 
period of civilian service is necessary, 
in conjunction with prior military 
service, to complete prescribed waiting 
period; and it is immaterial that, had 
employee not returned to civilian duty 
until after advancement was otherwise 
due, it could have been granted with- 
out efficiency rating.....-...........- 

Cire. Letter B-45107, Jan. 7, 1947 

“Equivalent increase in compensation” as 
cutting off prior service credit and be- 
ginning new waiting period. See, gen- 
erally, Compensation, periodic’ within- 
grade advancements, waiting period com- 
mencement. 
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Periodic within-grade advancements—Con. 
Maximum compensation rate attained in 
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prior grade—employee who was receiv- 
ing maximum salary rate of grade CAF-5 
prior to military service is entitled, upon 
restoration after military service to posi- 
tion in grade CAF-7, entrance salary of 
which is same as maximum of lower 
grade, to be restored at salary step of 
higher grade which will allow credit for 
all military service and otherwise credit- 
able prior civilian service toward within- 
grade salary advancements under sec, 
402, Federal Employees Pay Act of 1945_ 


Number of steps authorized upon initial 


employment in Classification Act posi- 
tion—employee who occupied position 
not subject to Classification Act prior to 
his military service but who was restored 
thereafter to position subject to said act 
is not limited to one step within-grade 
salary advancement under sec. 402, 
Federal Employees Pay Act of 1945, 
upon restoration, but may be given num- 
ber of within-grade salary advancements 
otherwise earned on basis of his military 
service and prior civilian service 


Pay Roll Change Slip deta requirements— 


Cire. Letter B-45107, Jan. 7, 1947 


Pay-roll data requirements—special certi- 


fication on pay rolls that employees have 
met requirements for periodic within- 
grade advancements under sec. 402, 
Federal Employees Pay Act of 1945, in 
lieu of factual notations as to length of 
service since last salary advance, effi- 
ciency rating, satisfactory service and 
conduct, etc., required pursuant to Gen. 
Regs. No. 34, Supp. No. 10, 23 C. G. 995, 


and Gen. Regs. No. 102, Second Revi- 
sion, 25 C. G. 940, would not meet audit 
requirements of this office 
Retention rights—employees converted 


from Classification Act rates to local 
prevailing rates—in view of provisions 
in current appropriation acts for Dist. 
of Col. and Interior Dept. for paying 
National Capital Parks per diem emp- 
loyees at rates “‘not exceeding current 
rates of pay for similar employment in 
the District of Columbia,” such em- 
Ployees whose pay rates are to be 
converted from Classification Act 
schedules to hourly schedules deter- 
mined by wage-board procedure may 
not be saved within-grade salary adv- 
ancements previously earned under 
Classification Act if total rate, includ- 
ing such within-grade advancements, 
would exceed prevailing local rate... _- 


Service credits: 
Military Government service: 


In general—employees who, after mili- 
tary or naval serviee, entered civilian 
employment with Military Govern- 
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ment authorities are entitled, upon 
making timely application for man- 
datory restoration pursuant to E. O. 
No. 9711, to count such civilian war 
transfer service as well as their mili- 
tary service toward within-grade 
salary advancement under sec. 402, 
Federal Employees Pay Act of 


Reemployment not effected pursuant 
to mandatory rights—employees 
who failed to make timely applica- 
tion for mandatory restoration to 
civilian positions as required by 
E. O. No. 9711 after civilian employ- 
ment with Military Government 
authorities upon which they entered 
after military service may, in admin- 
istrative discretion, be credited both 
with military service and civilian 
service under said E. O. toward 
within-grade advancement in ac- 
cordance with provisions of sec. 402, 
Federal Employees Pay Act of 1945_ 

Military, naval, etc., service: 

See, also, Compensation, periodic 
within-grade advancements, waiting 
period commencement. 

Effect of intervening Military Gov- 
ernment service—employees who, 
after military or naval service, 
entered civilian employment with 
Military Government authorities 
are entitled, upon making timely 
application for mandatory resto- 
ration pursuant to E. O. No. 9711, to 
count such civilian war transfer 
service as well as their military 
service toward within-grade salary 
advancement under sec. 402, Federal 
Employees Pay Act of 1945 

Employees not previously under 

Classification Act restored to 
positions thereunder: 

Employee who occupied position not 
subject to Classification Act prior 
to his military service, but who 
was restored thereafter to position 
subject to said act is not limited to 
one step within-grade salary ad- 
vancement under sec. 402, Federal 
Employees Pay Act of 1945, upon 
restoration, but may be given 
number of within-grade salary 
advancements otherwise earned on 
basis of his military service and 
prior civilian service 

Decennial census employees who, at 
time of entry upon military duty, 
held war service indefinite ap- 
pointments in unclassified posi- 
tions with compensation at per 
diem rates are entitled, upon re- 


Employees not previously under Clag- 
sification Act restored to positions 
thereunder—Continued. 

storation, reinstatement, or re- 
employment in permanent posi- 
tions under Classification Act after 
military duty, to count military 
service and creditable prior civilian 
service toward otherwise proper 
within-grade salary advance- 
ments *under sec. 402, Federal 
Employees Pay Act of 1945 
Employees previously serving at or 
near top of grade restored in 
higher grade after military service: 
Employee who was receiving maxi- 
mum salary rate of grade CAF-5 
prior to military service is en- 
titled, upon restoration after mili- 
tary service to position in grade 
CAF-7, entrance salary of which 
is same as maximum of lower 
grade, to be restored at salary step 
of higher grade which will allow 
credit for all military service and 
otherwise creditable prior civilian 
service toward within-grade salary 
advancements under sec. 402, 
Federal Employees Pay Act of 


Employee who was receiving sixth 
or next-to-last salary rate in his 
grade (CAF-3) when he entered 
military service in 1944 was en- 
titled, upon reemployment on 
July 1, 1946, after military service, 
in next higher grade (CAF-4), to 
salary rate giving him benefit of 
his former rate (third rate in grade 
CAF-4) as increased by Federal 
Employees Pay Acts of 1945 and 
1946, plus two within-grade ad- 
vancements accruing under sec. 
402 of 1945 act on basis of military 
and creditable prior civilian serv- 
ice, even though he would have 
been limited to one such advance- 
ment had he been restored in his 
former grade 

Reemployment not effected pursuant 
to mandatory rights: 

In accordance with Civil Service 
Regs. (effective July 1, 1945) under 
Federal Employees Pay Act of 
1945 relating to service credit for 
within-grade salary-advancement 
purposes pursuant to sec. 402 of 
act, former employee who, upon 
discharge from military service, 
did not desire to exercise her re- 
employment rights and resigned, 
but was later reappointed to 
another position in same grade 
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Reemployment not effected pursuant 

te mandatory righte—Continued. 
held prior to military service is 
entitled to count military service 
toward within-grade salary ad- 
vancement; however, reappoint- 
ment having been effected more 
than 30 days (including break in 
service) after separation from 
military service, prior civilian 
service may not be credited_._... 


Administrative office, upon rein- 
statement or reemployment of 
former employees after military, 
merchant marine, etc., service, 
may in its discretion give credit 
for such service toward within- 
grade advancements under sec. 402 
Federal Employees Pay Act of 
1945, notwithstanding fact that 
any mandatory restoration rights 
which employees may have had 
expired prior to reinstatement or 
reemployment 


Employees who are reinstated or 
reemployed (not in accordance 
with mandatory restoration 
rights) in agency other than one 
they left to enter armed forces or 
merchant marine, may, in discre- 
tion of employing agency, be 
credited with such service toward 
within-grade advancement under 
sec. 402, Federal Employees Pay 
Act of 1945, whether or not period 
for exercising mandatory restora- 
tion rights had expired prior to 
such reinstatement or reemploy- 
ment. 26 C. G. 138, amplified. 


Employees who failed to make 
timely application for mandatory 
restoration to civilian positions 
as required by E. O. No. 9711 
after civilian employment with 
Military Government authorities 
upon which they entered after 
military service may, in adminis- 
trative discretion, be credited 
both with military service and 
civilian service under said E. O. 
toward within-grade advancement 
in accordance with provisions of 
sec. 402, Federal Employees Pay 
Act of 1945 

Restoration in higher grade after mili- 

tary, etc., service, in general—where 

employee, after military service, is 
reinstated in grade higher than one 
in which previously employed, he 
may, under sec. 402, Federal Em- 
ployees Pay Act of 1945, be given 
within-grade salary advancements 
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Service credits—Continued. 


Military, naval, etc., service—Continued. 


in such higher grade based upon so 
much of lis prior creditable civilian 
and military service as is not re- 
quired to be used to establish his 
right to salary rate equivalent to 
entrance salary of higher grade-.-._- 
Restoration to former grade following 
reemployment in lower grade after 
military duty—employee who, be- 
cause of his reemployment after 
military duty at maximum rate of 
grade, CAF-5, lower than that, 
CAF-7, of position held upon enter- 
ing armed forces, was precluded 
from receiving within-grade salary 
advancement to which he otherwise 
would have been entitled under sec. 
402, Federal Employees Pay Act of 
1945, on basis of military service is 
entitled, upon reinstatement to posi- 
tion in former grade, entrance salary 
of which is same as maximum of 
lower grade, to such within-grade 
advancement effective from date of 
reinstatement in former grade-__._. 


Seasonal, “when actually employed,”’ 
or other part-time employees—sea- 
sonal, “when actually employed,” 
or other part-time employees who 
are otherwise within purview of 
within-grade salary-advancement 
provisions of sec. 402, Federal Em- 
ployees Pay Act of 1945, are entitled 
from and after July 1, 1945—effective 
date of said act—upon restoration to 
civilian positions after military duty, 
to count all of their military service 
toward within-grade advancement 
in same manner as regular full time 
employees. Compare 20 C. G. 789 
al . 

Nonpay periods: 

Period between military, etc., service 

and civilian employment: 

In accordance with Civil Service 
Regs. (effective July 1, 1945) under 
Federal Employees Pay Act of 
1945 relating to sérvice credit for 
within-grade salary-advancement 
purposes pursuant to sec. 402 of 
act, employee who was absent in 
nonpay status in excess of 30 days 
including break in service—that 
is, one or more days not covered 
by administratively granted fur- 
lough or*by leave without pay— 
either between civilian and mili- 
tary service or between military 
and civilian service, may not re- 
ceive credit for any part of period 
in such nonpay status toward 
within-grade advancement... _._- 
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Periodic within-grade advancements—Con. Periodic within-grade advancements—Con. 
Service credite—Continued. Service credits—Continued. 
Nonpay periods—Continued. Time prior to military, etc., service: 
Period between military, etc., service Effect of break in service between 
and civilian employment—Con. military, etc., service and civilian 
Civil Service regulation of Dec. 5, employment: 
1946, promulgated pursuant to In accordance with Civil Service 
Federal Employees Pay Act of Regs. (effective July 1, 1945) under 
1945, prescribing maximum period Federal Employees Pay Act of 
of 120 calendar days between date 1945 relating to service credit for 
of discharge from armed forces and within-grade salary-advancement 
date of restoration to civilian duty Purposes pursuant to sec. 402 of 
which may be credited toward act, employee restored under pro- 
within-grade salary advancement, visions of Selective Training and 
does not operate to grant benefits Service Act, of 1940, as amended, 
prior to its effective date, so that to civilian position more than 30 
employees may not be granted days (including break in service) 
within-grade salary advancements after separation from military 
on basis of such regulation prior to service may not count prior civil- 
beginning of next pay period fol- ian service toward within-grade 
lowing effective date of regulation 754 salary advancement-.___......_-- 30 
Periods preceding or following Mili- In accordance with Civil Service 
tary Government service after Regs. (effective July 1, 1945) under 
military service: Federal Employees Pay Act of 1945 
Employees who, after civilian serv- relating to service credit for with- 
ice with Military Government in-grade salary-advancement pur- 
authorities upon which they en- poses pursuant to sec. 402 of act, 
tered after military service, do not former employee who, upon dis- 
avail themselves of mandatory charge from military service, did 
reemployment rights under E. 0. not desire to exercise her reemploy- 
No. 9711, are not entitled to count ment rights and resigned, but was 
for within-grade advancement later reappointed to another posi- 
purposes any portion of 120 calen- tion in same grade held prior to 
dar days allowed under Civil military service is entitled to 
Service regulations for periods in count military service toward 
nonpay status intervening be- within-grade salary advancement; 
tween termination of military however, reappointment having 
service and entry into Military been effected more than 30 days (in- 
Government service and between cluding break in service) after sep- 
such civilian service and date of aration from military service, prior 
restoration to former civilian civilian service may not becredited. 30 
 iine iicitihdn ine sbhiade 754 In view of purpose of Civil Service 
Employee who, after military serv- Regs. under Federal Employees 
ice, was employed in civilian ca- Pay Act of 1945 relating to service 
pacity with Military Government credit for within-grade advance- 
authorities is entitled upon timely ment that each prescribed period of 
application for mandatory resto- service may be considered sepa- 
ration pursuant to E. O. No. 9711, rately, fact that employee was in 
to count toward within-grade nonpay status (including break in 
advancement under sec. 402, Fed- service) between termination of 
eral Employees Pay Act of 1945, military service and restoration to 
periods in nonpay status, not in civilian duty—which affected serv- 
excess of 120 calendar days, between ice credit in waiting period subse- 
termination of military service quent to that period in which 
and entry into Military Govern- prior civilian service is creditable— 
ment service and between such does not operate to deny employee 
civilian service and date of resto- salary advancement based in part 
ration to former civilian position.. 754 upon such prior civilian service. 
Related matter of constructive appoint- 26 C. G. 30, and id. 506, modified 
ment date for appointees who pre- Soh PONE. 22a eese oes. - wen ecee- 943 


viously lost appointment opportunity 
because of military service. See 
Appointments, effective date, construc- 
tive date for appointees who previously 
lost appointment opportunity because 
of military service. 


Employees not previously under Classi- 


fication Act restored to positions 
thereunder: 


Employee who occupied position 


not subject to Classification Act 
prior to his military service but 
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COMPENSATION — Continued. 
Periodic within-grade advancements—Con. 


Service credits—Continued. 
Time prior to military, etc., service— 
Continued. 

Employees not previously under 
Classification Act restored to posi- 
tions thereunder—Continued. 

who was restored thereafter to posi- 
tion subject to said act is not 
limited to one step within-grade 
salary advancement under sec. 402, 
Federal Employees Pay Act of 
1945, upon restoration, but may be 
given number of within-grade 
salary advancements otherwise 
earned on basis of his military 
service and prior civilian service -- 
Decennial census employees who, at 
time of entry upon military duty, 
held war-service indefinite ap- 
pointments in unclassified posi- 
tions with compensation at per 
diem rates are entitled, upon 
restoration, reinstatement, or re- 
employment in permanent posi- 
tions under Classification Act after 
military duty, to count military 
service and creditable prior civilian 
service toward otherwise proper 
within-grade salary advancements 
under sec. 402, Federal Employees 
Pay Act of 1065............-...... 

Restoration in higher grade after 
military, etc., service, in general— 
where employee, after military serv- 
ice, is reinstated in grade higher 
than one in which previously em- 
ployed, he may, under sec. 402, 
Federal Employees Pay Act of 1945, 
be given within-grade salary ad- 
vancements in such higher grade 
based upon so much of his prior 
creditable civilian and military 
service as is not required to be used 
to establish his right to salary rate 

equivalent to entrance salary of 
BROT GRD. 25. asinine enee-- ‘ 
War-industry service—seasonal, ‘‘when 
actually employed,” or other part-time 
employees—employees who are other- 
wise within purview of within-grade 
salary-advancement provisions of sec. 
402, Federal Employees Pay Act of 
1945, are entitled from and after July 1, 
1945—eflective date of said act—upon 
restoration after war-industry service, 
to count all of their service in private 
industry under war transfer, as defined 
by Civil Service Com., toward within- 
grade advancement. Compare 22 C. 
G. 969, and 23 id. 877 
War transfer service: 
Reemployment not effected pursuant 
to mandatory rights: 

Administrative office, upon rein- 
statement or reemployment of 

former employees after war trans- 
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30 


734 


Periodic within-grade advancements— Con. 
Service credits—Continued. 


War transfer service—Continucd. 
Reemployment not effected pursuant 
to mandatory rights—Continued. 

fer service, may in its discretion 
give credit for such service toward 
within-grade advancements under 
sec. 402, Federal Employees Pay 
Act of 1945, notwithstanding fact 
that any mandatory restoration 
rights which employees may have 
had expired prior to reinstatement 
or reemployment._._.........-..-- 
Employees who are reinstated or re- 
employed (not in accordance with 
mandatory restoration rights) in 
agency other than one they left to 
perform service on war transfer, 
may, in discretion of employing 
agency, be credited with such 
service toward within-grade ad- 
vancement under sec. 402, Federal 
Employees Pay Act of 1945, 
whether or not period for exercising 
mandatory restoration rights had 
expired prior to such reinstate- 
ment or reemployment, 26 C. G. 
138, amplified 


Waiting period as affected by inability to 


receive increment of $200 or more due to 
statutory aggregate compensation limi- 
tation—fact that employee receiving ini- 
tial salary rate of $9,975 per annum in 
either grade P-8 or CAF-15 is precluded 
from receiving compensation increments 
of $200 or more established for such 
grades by sec. 13, Classification Act, as 
amended, except to extent of $25, because 
of $10,000 per annum aggregate compen- 
sation limitation of sec. 7, Federal Em- 
ployees Pay Act of 1946, does not entitle 
employee to within-grade advancement 
under sec. 402, Federal Employees Pay 
Act of 1945, to extent of such limitation, 
prior to completion of 18 months of serv- 
ice in grade as required by said sec. 402-- 


Waiting period commencement: 


Completion date of service requirements 
for last advancement v. date payment 
commenced—date on which employee 
receives within-grade salary advance- 
ment pursuant to sec. 402, Federal 
Employees Pay Act of 1945, that is, 
beginning of pay period following com- 
pletion of necessary twelve or eighteen 
months’ service without equivalent 
increase in compensation, is to be re- 
garded as date of commencement of 
waiting period for next within-grade 
advancement, rather than date prior to 
beginning of such pay period on which 
employee completes necessary service 

Effect of administrative increases in 
basic compensation prior to statutory 
applicability of Classification Act— 

percentage increases in basic compen- 
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COMPENSATION— Continued. 
Periodic within-grade advancements—Con. 


Waiting period commencement—Con. 


Waiting period commencement—Con. 


sation authorized by sec. 405, Federal 
Employees Pay Act of 1945, for em- 
ployees subject to Classification Act, 
which were granted administratively 
on July 1, 1945, to attorneys and engi- 
neers of Bonneville Power Adm. whose 
grades and salaries had been fixed ad- 
ministratively in accordance with 
Classification Act, do not constitute 
“equivalent increase” within meaning 
of within-grade advancement provi- 
sions of section 402 of said act, so as to 
start new waiting period for within- 
grade advancement, even though said 
employees were not placed under 
Classification Act by statute until en- 
actment of act of Oct. 23, 1945 

Effect of restoration to higher salary— 
where employee, because of administra- 
tive misunderstanding or mistake, was 
reemployed after military duty at 
maximum rate of grade lower than 
that held upon entering armed forces, 
his right to within-grade salary ad- 
vancement under sec. 402, Federal 
Employees Pay Act of 1945, on basis 
of military service, upon reinstatement 
to position of like seniority, status, and 
pay to his former position is not de- 
feated by original restoration to lower 
grade, unless reinstatement resulted in 
“equivalent increase in compensation”’ 
within meaning of said sec. 402, in 
which event, period for next within- 
grade advancement would begin on 
date of such reinstatement 

Effect of temporary service at higher 
salary—assistant collector of customs 
temporarily serving as acting collec- 
tor—assistant collector of customs 
compensated at rate of $5,180 per an- 
num who, while serving as acting col- 
lector of customs during vacancy in 
that office, is paid compensation ($6,230 
per annum) attached to office of collec- 
tor of customs pursuant to 19 U. 8. 
Code 8 until such time as person duly 
appointed qualifies therefor, is to be 
regarded as having received ‘‘equiva- 
lent increase in compensation” upor? 
such temporary promotion within 
meaning of sec. 402, Federal Employees 
Pay Act of 1945, so as to begin new wait- 
ing period for within-grade salary ad- 
vancement. 21 C. G. 773, distin- 


Employees not previously under Classifi- 
cation Act restored after military serv- 
ice to positions thereunder at higher 
salary—where, in case of decennial 
census employees employed in unclas- 
sified positions at per diem rates prior 
to military service, difference between 
per annum equivalent of their for- 
mer rates and minimum rates (includ- 


ing increases prescribed by Federal 
Employees Pay Act of 1945) of Classifi- 
cation Act grades to which assigned 
after military duty constitutes ‘‘equiv- 
alent increase” in compensation within 
meaning of within-grade salary-ad- 
vancement provisions of sec. 402 of 
1945 act, military service and prior 
civilian service may not be credited 
towards within-grade advancements 
based upon salary and grade to which 


Restoration at higher salary after mili- 
tary service as result of Federal Em- 
ployees Pay Act basic increases— 
where, in case of decennial census em- 
ployees employed in unclassified posi- 
tions at per diem rates prior to military 
service, difference between per annum 
equivalent of their former rates and 
minimum rates (including increases 
prescribed by Federal Employees Pay 
Act of 1945) of Classification Act grades 
to which assigned after military duty 
constitutes “equivalent increase’ in 
compensation within meaning of with- 
in-grade salary-advancement provi- 
sions of sec. 402 of 1945 act, military 
service and prior civilian service may 
not be credited towards within-grade 
advancements based upon salary and 
grade to which assigned 

Restoration in higher grade after mili- 

tary service as result of position 
allocations or reallocations, organ- 
izational changes, etc.: 

Employee who, upon return from 
military service, was prevented 
from being restored to his former 
position, which had been reallocated 
in absentia to higher grade, by reason 
of its being occupied by employee 
with higher retention status, and 
who was appointed to position of 
like seniority, status, and pay com- 
parable with his original position as 
reallocated is entitled to count 
military service toward within- 
grade salary advancements under 
sec. 402, Federal Employees Pay 
Act of 1945, from effective date of 
reallocation of original position, same 
as if he had been restored thereto-- 

Where position of employee on mili- 
tary furlough has been reallocated 
to higher grade but, for personal rea- 
sons, employee is reemployed after 
military service in entirely different 
position in such higher grade, re- 
employment must be regarded as a 
promotion and waiting period for 
within-grade salary advancement 
under sec. 402, Federal Employees 
Pay Act of 1945, begins to run from 
date of such reemployment 
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Restoration in higher grade after mili- 
tary service as result of position 
allocations or reallocations, organ- 
izational changes, etc.—Cont inued. 

Where position of employee on mili- 
tary furlough was allocated to higher 
grade on basis of increased responsi- 
bilities attaching before and after 
military service, allocation action 
must be regarded as creating entirely 
new position rather than as consti- 
tuting reallocation, and, upon res- 
toration after military service to 
position as so allocated, resulting 
increase in compensation—more 
than equivalent of within-grade 
advancements which would have 
accrued during military service—has 
effect of eliminating all military 
service from consideration for within- 
grade advancement under sec. 402, 
Federal Employees Pay Act of 1945. 
25 C. G. 882, amplified. _............ 

Where positions of employees on 
military furlough were, on basis 
of increased duties or responsi- 
bilities some of which attached to 
positions after former incumbents 
entered military service, allocated 
to higher grades—as distinguished 
from being reallocated (25 C. G. 419) 
or allocated on basis of increased 
duties or responsibilities all of which 
attached prior to military service 
(25 C. G. 882)—resulting increases 
in compensation, upon reemploy- 
ment of employees in such higher 
grades after military service, have 
effect of eliminating all military 
service from consideration for within- 
grade salary advancement under sec. 
402, Federal Employees Pay Act of 
1945 (26 C. G. 100) 


Postal Service: 
Automatic promotions: 
Counting of military, naval, etc., service— 


reemployment after expiration of 
mandatory rights—former Postal 
Service employee whose continuity 
of “service’’ required for purposes of 
service-credit provisions of sec. 25, 
Postal Service pay statute of July 6, 
1945, was broken when he failed to 
request restoration after military 
service within period specified in sec. 8, 
Selective Training and Service Act of 
1940, as amended, for mandatory res- 
toration, has no vested right under 
said sec. 25, upon reinstatement, to 
count military service; however, it 
is within administrative discretion to 
credit such service, provided rein- 
statement be in grade not above that 
to which he would have progressed had 
his service been continuous 
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Counting of service as temporary em- 
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ployee prior to permanent appointment 
—temporary Postal Service employees 
of custodial service who are compen- 
sated pursuant to sec. 14 (1), Postal 
Service pay statute of July 6, 1945, at 
respective rates of Grade 1 provided 
for regular employees of custodial serv- 
ice may not, when given permanent 
appointments to same positions, count 
service rendered under their temporary 
appointments immediately preceding 
their permanent appointments toward 
one year’s satisfactory service in each 
grade required by said statute for 
automatic promotion to next higher 


Counting of service in different classes 


of positions—Pcstal Service employ- 
ees who transfer either to or from 
Rural Delivery Service may not count 
service in positions from which trans- 
ferred toward “‘one year’s satisfactory 
service in each grade” required for 
automatic promotion purposes under 
Postal Service pay statute of July 6, 


Related matter of constructive appoint- 


ment date for appointees who pre- 
viously lost appointment opportunity 
because of military service. See Ap- 
pointments, effective date, constructive 
date for appointees who previously lost 
appointment opportunity because of 
military service. 


Substitute employees: 


Changes in class of office as affecting 
continuity of service—fact that, 
during his military service, post 
office in which substitute clerk had 
been employed prior to military 
service was relegated to lower class 
but restored to its former classifica- 
tion before his release from military 
service and reinstatement as sub- 
stitute clerk would not constitute 
break in service depriving him of 
credit, for automatic promotion 
purposes, under sec. 25, Postal Serv- 
ice pay statute of July 6, 1945, and 
sec. 2, act of Mar. 6, 1946, for past 
continuous civilian and military 


—in case of substitute railway postal 
clerk appointed to regular position 
and subsequently relegated to sub- 
stitute position, regular service may 
not be counted for purpose of pro- 
motion as substitute 


Effect of prior advances in grade as 


regular pursuant to act of July 6, 
1945—substitute railway postal 
clerk with service prior to July 1, 
1945, appointed to regular position, 
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Automatic promotions—Continued. 

Substitute employees—Continued. 
advanced four grades pursuant to 
Postal Service pay statute of July 6, 
1945 (compare sec. 1, act of Mar. 6, 
1946), and subsequently relegated 
to substitute position at correspond- 
ing grade of regular position is not 
required to wait for automatic 
promotion until he has served one 
year under second substitute ap- 
pointment for each of four grades 
thus gained but may be promoted 
after one year’s service under such 
appointment 


Increases under act of May 21, 1946—rural 
carriers serving triweekly routes—rural 
carrier serving one triweekly route, who 
is compensated pursuant to sec. 17 (c), 
Postal Service pay statute of July 6, 
1945, on same basis as full time rural 
carrier serving route one-half length of 
that served by triweekly carrier, and 
not on basis of one-half compensation 
payable for six-day route of equal length, 
is entitled to full $400 per annum addi- 
tional compensation authorized by sec. 1, 
act of May 21, 1946. 25 C. G. 823, ampli- 
fied 

Initie!l salary rate upon appointment as 
regular after substitute service—sub- 
stitutes with service prior to Jaly 1, 1945, 
in different branch—substitute em- 
ployee in Postal Service prior to July 1, 
1945, who is appointed as regular after 
that date in different branch of service 
is not entitled to benefits of sec. 1, act of 
Mar. 6, 1946, authorizing substitute em- 
ployees in service prior to July 1, 1945, 
upon appointment to regular positions, 
to be placed in salary grade to which 
they would have progressed had their 
original appointments been made to 
regular position of grade 1, plus four 
grades, but is restricted to “salary 
grade corresponding to the salary as a 
substitute,” as provided by Postal 
Service pay statute of July 6, 1945 


Postmasters: 


Adjustments on account of changes in 
gross receipts—act of July 6, 1945, sav- 
ing clause operation—sec. 8 (b), 
Postal Service pay statute of July 6, 
1945, providing that annual compensa- 
tion of incumbent postmaster shall 
not be readjusted to conform to salaries 
provided in sec. 8 (a) thereof, except 
for decrease in gross postal receipts to 
amount for which lower salary grade 
is provided, may not be regarded as 
saving salaries of postmasters beyond 
initial adjustment under statute as of 
July 1, 1945; and after such date sala- 
ries of postmasters must be computed 
and fixed at beginning of each fiscal 


Postmasters—Continued. 
year in accordance with sec. 8 (a) of 
said statute 

Person conducting fourth-class office in 
lieu of nonfunctioning postmaster— 
where postmaster at fourth-class post 
office with no accrued annual or sick 
leave to his credit submitted his res- 
ignation and ceased to function as 
Postmaster, thereby creating vacancy 
in office until installation of successor, 
person who assumes and properly 
performs duties of such postmaster is 
egtitled, under provisions in 39 U. 8. 
Code 39, to be paid compensation of 
postmaster for period of such service 
from appropriation ‘Compensation to 
Postmasters”—office to be conducted 
under former postmaster’s bond and 
in his name during such period 

Promotion from substitute to regular, in 
general: 

During military service—there exists no 
authority to administratively promote 
substitute Postal Service employee to 
regular position while on military fur- 
lough during which employee is not in 
his civilian position 

Rights based upon seniority or military 
service—there is no authority for retro- 
active promotion, after military duty, 
of Postal Service employees from sub- 
stitute to regular positions on basis 
that, because of seniority, they would 
previously have been so promoted had 
they not entered upon military service. 

Rural carriers generally: 

Effect of changes in length of routes— 
rural carriers serving routes on June 
30, 1945, whose salaries were adjusted 
as of July 1, 1945, pursuant to sec. 17 (g), 
Postal Service pay statute of July 6, 
1945, by assigning them in one of four 
grades, depending upon length of 
route served, retain salary applicable 
to grade assigned, even though length 
of route be increased or decreased after 
July 1, 1945—amount of salary, after 
such grade adjustment, being for com- 
putation under sec. 17 (a) of act at rate 
prescribed for such grade based upon 
actual distance of route served and 
fixed compensation applicable to par- 


Saturdays in nonduty status—in view 
of sec. 6, Postal Service pay statute of 
July 6, 1945, providing for granting 
annual and sick leave with pay to Post- 
al Service employees exclusive of Sat- 
urdsays, Sundays and holidsys, and 
sec. 17 (8) of said act, fixing compenss- 
tion of rural carriers on basis of per- 
formance of services “‘six days 8 week,”’ 
absences of rural carriers on Saturdays 
may not be charged against their 
annual or sick leave, nor may such 
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Postal Service—Continued. 

Rural carriers generally—Continued. 
carriers be compensated for Saturdays 
when no service is rendered. 25C.G. 
ee ee 

Special-delivery messengers temporarily 

assigned as rural carriers—special- 
delivery messengers assigned as rural 
carriers in emergency, under authority 
of act of Dec. 23, 1944, should be placed 
on leave without pay from their regular 
positions and compensated as rural car- 
riers in accordance with sec. 17 (f), Postal 
Service pay statute of July 6, 1945—it 
being assumed that rural-carrier ,and 
special-delivery duties could not effi- 
ciently be combined within eight hours, 
so that sec. 22 (c) of latter act, authoriz- 
ing employment of special-delivery 
messengers at other duties at their 
regular compensation rate when their 
regular duties do not require eight 
hours’ work in ten, would not be for 
CTA ER is cncbberesncatenctveteincey 

Substitute employees: 

Minimum guarantee upon reporting 
pursuant to official order: 
Broken tours of duty: 

For purpose of applying provisions 
of sec. 2, Postal Service pay statute 
of July 6, 1945, guaranteeing at 
least two hours’ employment for 
substitute employees who report 
for duty pursuant to official order, 
in case of substitute employee 
whose tour of duty of more than 
two hours’ duration is interrupted 
by meal period—absence from 
duty such as ordinarily would 
occur during workday of regular 
employee—period of employment 
after meal period is to be consid- 
ered as continuation of duty for 
which employee originally was 
ordered to report and not as sepa- 
rate employment. 25 C. G. 232, 
Th, tet deenieenniatenitheenweee 

Where interval between hours of em- 
ployment required by schedule of 
employment of substitute postal 
employee during his daily tour of 
duty is at such time or of such 
duration that period following in- 
terval reasonably may not be re- 
garded as continuation of original 
employment but as separate and 
distinct period of employment, 
employee should be compensated 
for not less than two hours follow- 
ing each time he reports for duty, 
pursuant to two-hour minimum 
employment guarantee provisions 
of sec. 2, Postal Service pay statute 
SE CR iinioendpontardene 
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Substitute employees— Continued. 
Minimum guarantee upon reporting 
pursuant to official order—Con. 
Broken tours of duty—Continued. 
Where, pursuant to regular daily 
schedule of employment, services 
of substitute postal employee are 
not required for two hours inter- 
vening between three-hour fore 
noon duty period (7 a. m. to 10 
a. m.) and one-hour afternoon 
duty period (12 noon to 1 p. m.), 
intervening two-hour period is to 
be regarded as luncheon period 
and following afternoon period as 
continuation of his forenoon duty 
period, so that two-hour minimum 
employment guarantee provisions 
of sec. 2, Postal Service pay statute 
of July 6, 1945, are inapplicable to 
require compensation for more 
than one hour for afternoon duty 
Salary rate upon reduction from regular: 
While sec. 1, act of Mar. 6, 1946, pro- 
vides for four grade advancement 
when substitute postal employee 
with service prior to July 1, 1945, is 
appointed regular clerk, there is no 
requirement for reduction below 
substitute grade corresponding 
numerically with regular grade held 
by employee when relegated to sub- 
III conndieccameanneceso< 
Surplus railway postal clerks who 
have been released from their regular 
assignments and employed as sub- 
stitutes should be paid at hourly 
rates—established by sec. 16 (k), 
Postal Service pay statute of July 6, 
1945, as amended—for substitute 
railway postal clerk grades corre- 
sponding numerically with grades 
theretofore held as regular employ- 
ees, but not to exceed rate of maxi- 
mum grade (grade 9) established by 
said sec. 16 (k), as amended, for sub- 
stitutes. 26 C. G. 96, amplified___- 
Temporary rural carrier serving route of 
retiring reguler carrier—under sec 17 (f), 
Postal Service pay statute of July 6, 
1945, salary of temporary rural carrier 
who was paid at same rate paid regular 
carrier on leave without pay pending 
action on his application for disability 
retirement should be adjusted to grade 
1 as for temporary rural carrier serving 
route “‘for which there is no regular car- 
rier,” effective day following regular 
carrier’s separation—date notice author- 
izing his retirement was received in ad- 
ministrative office—rather than at be- 
ginning of pay period following date of 
regular carrier’s separation 
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Administrative—within-grade advance- 
ments for purpose of equalizing com- 
pensation of veterans and nonveterans— 
administrative authority to reemploy 
returning veterans in positions of higher 
classification than that of positions held 
upon entry into armed forces may not be 
viewed as including authority to grant 
within-grade salary advancements at 
time of reemployment, or at any time 
thereafter, without regard to length of 
service, efficiency or conduct, in contra- 
vention of uniform within-grade salary- 
advancement plan prescribed by sec. 
402, Federal Employees Pay Act of 1945, 
so as to place returning veterans on 
parity with nonveteran employees who 
occupied same status as veteran when he 
entered armed forces 

Automatic: 

Civilian employees generally. See Com- 
pensation, periodic within-grade ad- 
vancements. 

Postal Service. See Compensation, Post- 
al Service, automatic promotions. 

Effective date—retroactive application of 
regulations authorizing counting of mili- 
tary service for completion of probation- 
ary period—immigration patrol inspec- 
tors who entered military service from 
probational positions prior to completion 
of one year’s satisfactory service required 
for promotion to next higher grade may 
not be promoted administratively to 
such higher grades after return from mili- 
tary service retroactive to date of Civil 
Service regulation of Mar. 12, 1946, which 
provided for crediting of military service 
for completion of probationary periods__ 

Initial salary rates. See Compensation, 
initial salary rates, 

Periodic within-grade advancements. See 
Compensation, periodic within-grade ad- 
vancements, 

Postal Service. See Compensation, Postal 
Service. 

Veterans’ Administration doctors, den- 
tists, and nurses—efficiency ratings— 
under specific provisions of sec. 6 (c), act 
of Jan. 3, 1946, authorizing Administra- 
tor of Veterans’ Affairs to prescribe 
regulations governing automatic within- 
grade promotion of civil-service exempt 
doctors, dentists, and nurses of Dept. of 
Medicine and Surgery, Administrator 
may establish efficiency ratings for 
within-grade promotion purposes with- 
out regard to general provisions of sub- 
sequently enacted act of July 31, 1946, 
requiring approval by Civil Service 
Com. of efficiency rating systems used 
for employees in executive branch of 
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Alien and native employees outside U. S., 
in general—generally, salary and wage 
rates paid alien and native employees 
outside continental limits of U. S. admin- 
istratively may be adjusted either up- 
ward or downward to accord with vary- 
ing special circumstances and local pre- 
vailing wages and living conditions 

Increases under Federal Employees Pay 

Act: 

Crafts, Protective, and Custodial Serv- 
ice, grades 9 and 10—under subsecs. (a) 
and (b) of sec. 12, Federal Employees 
Pay Act of 1946, substituting new sal- 
ary ranges for grades 9 and 10, respec- 
tively, of Crafts, Protective, and Cus- 
todial Service, each employee will re- 
tain his relative position in grade and 
receive as basic compensation new rate 
of compensation specified therein (old 
basic rate plus $200 to maintain differ- 
entials between other grades which 
existed prior to adjustments under act 
of Aug. 1, 1942, as increased by $20 by 
sec. 405 (a), Federal Employees Pay 
Act of 1945) for salary step occupied by 
him plus 14 percent provided by sec. 2 
(a) of 1946 act computed upon such new 
basic rate 

Members of District of Columbia inspec- 

tion, etc., boards: 

In absence of any provision in Federal 
Employees Pay Act of 1945, limiting 
its benefits to those employees whose 
positions were established and whose 
basic rates of compensation had been 
fixed on effective date thereof, part- 
time employees occupying new posi- 
tions on special appeal board and 
electrical examining board provided 
for in Dist. of Col. Appro. Act, 1947, 
are entitled to basic compensation 
increases authorized by sec. 602 (b) 
of 1945 act, and sec. 4, Federal Em- 
ployees Pay Act of 1946, which spe- 
cifically includes any increase com- 
puted pursuant to sec. 602 (b) of 1945 


Members of boards of inspection of 
Dist. of Col. who are intermittently 
employed on per diem or per annum 
basis at rates prescribed by Dist. of 
Col. Appro. Acts, 1946 and 1947, and 
act of June 29, 1940, are employees 
occupying positions in Dist. of Col. 
municipal government within mean- 
ing of Federal Employees Pay Acts 
of 1945 and 1946, and, therefore, rates 
provided by said appropriation acts, 
being basic rates ‘“‘specifically pre- 
scribed by statute,” should be in- 
creased pursuant to secs. 602 (b) and 
4 of 1945 and 1946 pay acts, respec- 
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Increases under Federal Employees Pay 
Act—Continued 

Salary fixed by statute—rate fixed by 
statute subsequent to compensation 
increase statute—in absence of any 
provision in Federal Employees Pay 
Act of 1945, limiting its benefits to 
those employees whose positions were 
established and whose basic rates of 
compensation had been fixed on effec- 
tive date thereof, part time employees 
occupying new positions on special 
appeal board and electrical examining 
board provided for in Dist. of Col. 
Appro. Act, 1947, are entitled to basic 
compensation increases authorized by 
sec. 602 (b) of 1945 act, and sec. 4, Fed- 
eral Employees Pay Act of 1946, which 
specifically includes any increase com- 
puted pursuant to sec. 602 (b) of 1945 

Work week including periods both before 
and after July 1, 1946—employees re- 
quired to work on June 30, 1946, as part 
of their administrative workweek end- 
ing on July 6 should be compensated 
for services rendered up to midnight 
on June 30 at rates provided in Federal 
Employees Pay Act of 1945, rather 
than at increased rates authorized by 
Federal Employees Pay Act of 1946, 
effective on July 1, although, under 
sec. 604 (b) of 1945 act, total salary for 
involved pay period, including por- 
tions of fiscal years 1946 and 1947, is 
authorized to be charged to appropria- 
tion available at end of pay period.__- 

Infteal rates upon transfer, promotion, 

reinstatement,etc. See Compensation, 

tnitial salary rates. 

Limitations: 

See,*also, Compensation, aggregate limi- 
tation. 

Cempensation limitation to that provided 
in Classification Act—limitation in 
sec. 6 (a) (4), act of Mar. 31, 1947— 
establishing Office of Selective Service 
Records—that compensation of officers 
and employees appointed without 
regard to Classification Act shall “not 
be in excess of that provided in said 
Act” has reference to $10,000 aggregate 
compensation limitation in sec. 603 
(b), Federal Employees Pay Act of 
1945, as amended, rather than to 
specific minimum “rate” prescribed 
by Classification Act for each grade at 
which all new appointments there- 
under are required to be made 

Contract services: 
Classification Act rate applicable—per 

diem equivalent of “highest rate 
payable under the Classification 

Act” prescribed by sec. 15, adminis- 

trative expense statute of Aug. 2, 
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Contract services—Continued. 
1946, as maximum compensation 
rate which may be paid for other- 
wise authorized personal services of 
experts or consultants procured by 
contract is not limited to highest 
rate payablelunder Classification Act 
for similar services but may be maxi- 
mum rate prescribed by said act (at 
present, $38.46 per day) -.........._- 
Scope of general statutory limitation: 
Accounting services furnished under 
contract to be entered into with 
War Assets Adm. pursuant to sec. 
5 (b), Surplus Property Act of 
1944, for facilities of firm together 
with coordinated services of its 
employees without supervision or 
control by Govt. are those of firm 
itself and must be considered as 
nonpersonal in nature; therefore, 
compensation payments there- 
under will not be subject to maxi- 
mum compensation limitation im- 
posed on personal service contracts 
by sec. 15, administrative expense 
act of Aug. 2, 1946, regardless of 
means employed to determine 
amount of compensation payable 
under such contract. -_..........- 
Maximum compensation limitation 
prescribed by sec. 15, adminis- 
trative expense act of Aug. 2, 1946, 
providing for procurement of 
otherwise authorized personal 
services by contract, is not for 
application in case of firms or or- 
ganizations when service con- 
tracted for clearly is of nonpersonal 
nature, but, rather, is for applica- 
tion exclusively to type of indi- 
vidual services of purely personal 
nature contemplated by Classi- 
BE Beinenccacorsnncnstansvede 
Contract for stenographic reporting 
services awarded in accordance 
with advertising dor bids require- 
ments of sec. 3709, R. 8., pursuant 
to sec. 15, administrative expense 
statute of Aug. 2, 1946, not being 
one for personal services of indi- 
vidual selected on basis of ability 
and qualifications but one for fur- 
nishing of completed product, is to 
be regarded as contract for per- 
formance of nonpersonal services 
as to which maximum compensa- 
tion limitation prescribed by said 
sec. 15 with respect to otherwise 
authorized personal services pro- 
cured by contract does not apply. 


Members of staff of U. S. representatives 


to United Nations—individual ap- 
pointed to staff of representative of U. 8. 
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Rates—Continued. 
to United Nations, pursuant to sec. 7, 
United Nations Participation Act of 
1945, without regard to civil service and 
classification laws may be compensated 
at per annum basic salary rate in excess 
of $10,000 but not in excess of $12,000 rate 
which is maximum authorized to be paid 
to representatives under said act 

National Capital Parks employees con- 
verted from Classification Act to Dist. 
of Col. prevailing rates—in view of pro- 
visions in current appropriation acts for 
Dist. of Col. and Interior Dept. for pay- 
ing National Capital Parks per diem 
employees at rates “‘not exceeding cur- 
rent rates of pay for similar employment 
in the District of Columbia,” such em- 
ployees whose pay rates are to be con- 
verted from Classification Act schedules 
to hourly schedules determined by wage- 
board procedure may not be saved 
within-grade salary advancements pre- 
viously earned under Classification Act 
if total rate, including such within-grade 
advancements, would exceed prevailing 


Piece- work employees, in general—Navy 
Dept. employees regularly paid on piece- 
work basis may be compensated for 
annual leave, sick leave, holidays, and 
authorized absences from duty at aver- 
age hourly rate of pay determined by 
dividing total production earnings of 
particular employee, exclusive of any 
overtime compensation, for 20 full days 
of operation by 160 hours (number of 
hours regularly worked during 20-day 


U. S. Employment Service employees de- 
tailed to State agencies—present salaries 
of employees of U. 8. Employment 
Service, Labor Dept., detailed to State 
employment agency pending oppor- 
tunity to acquire eligibility for State 
employment, pursuant to act of July 26, 
1946, need not be adjusted in view of com- 
pensation restriction contained in said 
act unless such salaries substantially 
exceed those of similarly situated State 
employees, regardless of number of 
hours in basic workweek for State em- 


Reappointments, reinstatements, etc. 
Compensation, initial salary rates. 
Reduction— initial salary rates. See Com- 
pensation, initial salary rates. 
Reemployment: 

Initial salary rates. See Compensation, ini- 
tial salary rates. 

Returning veterans— initial salary rates. 
See Compensation, initial salary rates, 
returning veterans. 

Strike restrictions. See Officers and Em- 

ployees, engaging in strikes, etc. 
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Transfers: 


Initial salary rates. See {Compensation, 
initial salary rates. 

Obligations of agencies between which 
transfer occurs—compensation of em- 
ployee whose traveling and transporta- 
tion expenses are authorized under sec. 1, 
administrative expense statute of Aug. 
2, 1946, upon transfer from one depart- 
ment to another—whether by separa- 
tion and reappointment or by informal 
notice of transfer—is for payment by 
department in which currently em- 
ployed up to effective date of transfer, 
and on and after that date such salary 
would be chargeable to agency to which 
transferred, regardless of when necessary 
travel to new post of duty is commenced. 


Travel time: 


Overtime compensation. See Compensa- 
tion, overtime, travel time. 
Premium holiday pay. See Sundays and 


Holidays, compensation, premium pay, 
travel time. 


United States commissioners. See Com- 


missioners, United States. 


Wage-board, etc., employees: 


Overtime. See Compensation, overtime, 
wage-board, etc., employees. 

Saving of prior rates upon conversion from 
Classification Act rates—in view of 
provisions in current appropriation acts 
for Dist. of Col. and Interior Dept. for 
paying National Capital Parks per diem 
employees at rates “not exceeding 
current rates of pay for similar employ- 
ment in the District of Columbia,” such 
employees whose pay rates are to be 
converted from Classification Act sched- 
ules to hourly schedules determined by 
wage-board procedure may not be saved 
within-grade salary advancements previ- 
ously earned under Classification Act 
if total rate, including such within-grade 
advancements, would exceed prevailing 


Sundays and holidays. See Sundays and 
Holidays, compensation. 

What constitutes wage establishment by 
“wage boards or other wage-fixing 
authorities” —‘‘purchase and hire’”’ con- 
struction work employees whose rates 
of pay are prescribed under general 
administrative authority to conform 
with local prevailing wage scales are not 
within purview of 40-hour week statute 
of Mar. 28, 1934, applicable to employees 
whose wages are established by “‘wage 
boards or other wage-fixing authorities’. 


Waivers: 


College student internees—college or 
university students—undergraduate or 
graduate—who are to. be employed in 
Federal service as part of educational 
institution’s “‘internship’”’ program for 
performance of regular work of agency in 
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Waivers—Continued. 

positions which would ordinarily fall in 
competitive civil service may not agree 
in writing, and in advance of appoint- 
ment, to waive their ordinary right to 
compensation fixed by law for such 


In general—in absence of statutory author- 
ity, original appointee to position in 
Federal service may not legally waive 
his ordinary right to compensation fixed 
by or pursuant to law for position and 
thereafter be estopped from claiming 
and receiving compensation previously 
waived; however, where, in connection 
with each appointment, compensation 
is fixed administratively pursuant to 
law under lump-sum appropriation, 
there is no legal objection to administra- 
tive determination that compensation 
will not be paid to particular appointee. 

What constitutes—fees—fees paid to con- 

sultants are “‘compensation” within mean- 

ing of sec. 212, act of June 30, 1932, as 
amended, limiting to $3,000 per annum 
combined amount of retired pay and 

Within-grade periodic advancements. See 

Compensation, periodic within-grade ad- 

vancements, 


COMPENSATORY TIME:, 


See Leaves of Absence, overtime; Sundays and 
Holidays, compensatory time. 


CONTRACTS: 


Awards. See Bids; Contracts, offer and 

acceptance, 

Cost-plus: 

Guards, watchmen, etc.—applicability of 
statutory prohibition against employ- 
ment of detective agency employees— 
subcontract with detective agency for 
protective armed guard and watchman 
services entered into by cost-plus-a-fixed- 
fee contractor performing warehousing 
services in connection with disposal of 
surplus property does not constitute 
hiring or direct employment by Govt. of 
services of agency or its employees in 
contravention of prohibition in act of 
Mar. 3, 1893, against employment by 
Govt. of employees of Pinkerton De- 
tective Agency or similar agency, so as 
to preclude reimbursement of cost of 

Termination—settlements under Con- 
tract Settlement Act—effect as to juris- 
diction to consider subsequent claims— 
where, pursuant to Contract Settlement 
Act of 1944, agreement was entered into 
finally settling rights and liabilities of 
Govt. and contractor under terminated 
cost-plus contract, excepting, among 
others, item of cost which had been 
collected back from contractor as result 
of exception taken thereto by G. A. O., 
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reclaim voucher thereafter presented to 
this office proposing payment of such 
item may not be regarded as matter 
properly for decision here, but is for 
settlement by administrative determina- 
tion in accordance with provisions of 
act and Joint Termination Reg. pro- 


Damages: 


Actual—delays resulting from Govern- 
ment’s failure to furnish preference or 
priority rating—even though notation of 
War Production Board preference rating 
on cover of bid specifications for con- 
struction project be regarded as obligat- 
ing Govt. to furnish exact rating referred 
to so that contractor readily could obtain 
all necessary materials, Govt., upon 
failure to furnish such rating, would not 
be liable under provisions of construction 
contract involved for damages resulting 
from delay occasioned thereby, but 
would be required only to relieve con- 
tractor from payment of liquidated 
damages by reason of delay............. 

Liquidated—delays—strikes—absence of 
provision excusing delay—under supply 
contract providing for assessment of 
liquidated damages in event of contrac- 
tor’s default in meeting its shipping 
schedule, but containing no provision 
for excusing contractor for delay in per- 
formance for any cause, there is no legal 
basis for granting extension of time 
without assessment of liquidated dam- 
ages because of delay occasioned by 
contractor’s inability to transport 
necessary material from warehouse to its 
plant due to trucking strike—cause not 
shown to be attributable to act of God, 
law, or other party 


Employees’ pecuniary, etc., interest. See 


Contracts, officers’ and employees’ pecuniary, 
etc., interest. 


Exchanges—old or used equipment, etc. 


See related heading: Sales, old or used 
equipment, etc., sold in purchasing new. 


Families of Government employees. See 


Contracts, officers’ and employees’ pecuniary 
etc., inierest, contracts with families. 


General supply schedules: 


Purchases elsewhere: 
Assessment of excess cost against em- 
ployee responsible—loss sustained by 
vendor from which open-market pur- 
chase of gasoline was made at price in 
excess of that under General Schedule 
of Supplies contract, Govt. not being 
liable for excess, may not be assessed by 
Govt. for benefit of vendor against 
employees responsible for such un- 
authorized purchase, matter being 
Solely for adjustment between em- 
ployees and vendor 
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eral—where procurement of gasoline 
on open market at price in excess of 
that stipulated in applicable General 
Schedule of Supplies contract was due, 
not to public exigency, but to error on 
part of purchasing officer in determin- 
ing that no General Schedule of Sup- 
plies contract for gasoline existed, such 
open-market purchase is to be regarded 
as beyond scope of said officer’s au- 
thority, and, therefore, there is no au- 
thority for charging appropriated 
moneys with any amount in excess of 
price set forth in General Schedule of 
Supplies contract................----. 


In general—articles or supplies contrac- 


ted for under General Schedule of 


Supplies must be procured under such 
contracts except in case of exigency or 
emergency requiring such immediate 
delivery as could not be effected by 
ordering from General Supply con- 


Government liability for acts in sovereign 
capacity—U. S., as contractor, cannot be 
held liable for obstruction of performance 
of particular contract resulting from its 
public and general acts as sovereign, so 
that action of Civilian Production Adm. 
in delaying construction of building to be 
leased to Govt., causing increase in cost 
thereof, creates no liability on part of Govt. 


Priority system: 


Fact that there was delay by Govt., 
acting in its sovereign capacity 
’ through Civilian Production Adm., 
in granting contractor authority to 
build quarters to be leased by it to 
Govt. as post office, with result that 
cost of construction had increased 
over that contemplated by contractor 
in preparing its bid, may not be re- 
garded as legal basis for increasing 
annual rental stipulated in agreement 
to construct and lease building... .. 
Even though notation of War Produc- 
tion Board preference rating on cover 
of bid specifications for construc- 
tion project be regarded as obligating 
Govt. to furnish exact rating referred 
to so that contractor readily could 
obtain all necessary materials, 
Govt., upon failure to furnish such 
rating, would not be liable under 
provisions of construction contract 
involved for damages resulting from 
delay occasioned thereby, but would 
be required only to relieve contractor 
from payment of liquidated damages 
by reason of delay.................. 


866 


Proposal acceptance delays. See Con- 
tracts, offer and acceptance, acceptance 
delays. 


Leases. See Leases. 
Mistakes—bids. See Bids, mistakes. 
Modification: 
Bid mistakes, See Bids, mistakes. 
Government agents’ authority, in gen- 
eral—when right to performance of con- 
tract strictly in accordance with con- 
tract terms is vested in Govt., no officer 
or employee has authority to modify such 
terms except in interests of Govt 


Offer and acceptance: 
See, also, Bids. 
Acceptance delays: 
Binding effect of acceptance as affected 


by offerer’s inaction or acquiescence— 
failure of Govt. promptly to accept 
offerer's proposal to erect building and 
lease space therein for post office quar- 
ters may not be regarded as defect pre- 
cluding consummation of binding 
contract upon acceptance, in absence 
of evidence that proposal was with- 
drawn prior to acceptance, that offerer, 
when notified of acceptance, considered 
it untimely, or that he registered 
eee ee 


Liability for increased costs resulting 


from delay—failure of Govt. promptly 
to accept offerer’s proposal to erect 
building and lease space therein for 
post-office quarters may not be regard- 
ed as any legal basis for increasing 


rental rate stipulated in accepted pro- 
posal to compensate offerer for in- 
creased costs of construction allegedly 
resulting from such delayed accept- 
ance, in absence of evidence that pro- 
posal was withdrawn prior to accept- 
ance, that offerer, when notified of 
acceptance, considered it untimely, or 
that he registered prompt protest -___- 
Acceptance differing from offer—price ad- 
justment provisions—where contracting 
officer, in accepting bid for furnishing 
laundry services during fiscal year 1947 
at stipulated unit price “Plus O. P. A. 
permitted increase,”’ inserted, without 
bidder’s assent, then permitted increase 
of 16 percent, whereas bid contemplated 
stipulated unit price plus any existing 
authorized increase as well as any addi- 
tional increase that subsequently might 
be authorized by Office of Price Adm., 
such change—being material—consti- 
tuted rejection by Govt. and counter- 
proposal, and, therefore, purported 
agreement should be set aside and serv- 
ices for remainder of fiscal year readver- 
tised. ; 
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Offer and acceptance—Continued. 
Duration of offer, in general—determina- 
tion of reasonable time for accepting 
offer which fails to specify time for ac- 
ceptance is to be made by consideration 
of all circumstances in case varying 
within wide limits according to facts__- 
Formal contract execution nonessential- 
ity—binding contract is consummated 
upon acceptance of bid, notwithstanding 
that formal contract contemplated in 
accepted bid has not been executed -_-. 
Officers’ and employees’ pecuniary, etc., 
interest—contracts with families—per- 
sonal service contracts—in view of irreg- 
ular and intermittent character of services 
performed by persons who are required to 
be available at any time for telephone 
switching operations of weather observa- 
tion at fire danger stations of Forest Serv- 
ice, and administrative determination that 
it is impracticable to fix compensation of 
such persons solely upon basis of time 
actually employed, such services are not to 
be regarded as requiring performance there- 
of by regular Govt. employees under Govt. 
direction and supervision, so that said 
services may be procured by contract with 
private individuals, including members 
of immediate families of Forest Service 


Payments—price matters. See Contracts, 

price. 

Performance: 

Excusing of, in general—if party charges 
himself with obligation under contract 
which at time was possible of perform- 
ance, he must abide by it unless per- 
formance is rendered impossible by act 
of God, by law, or by other party, and 
unforeseen difficulties, however great, 
will not excuse performance unless terms 
of contract provide for dispensation --_- 

Frustration or delay by sovereign acts, in 
general—U. S., as contractor, cannot be 
held liable for obstruction of perform- 
ance of particular contract resulting 
from its public and general acts as sover- 
eign, so that action of Civilian Produc- 
tion Adm. in delaying construction of 
building to be leased to Govt., causing 
increase in cost thereof, creates no lia- 
bility on part of Govt. as contractor ---- 

Personal services. See Personal Services. 


Price: 


Adjustment: 
Absence or removal of Govt. price con- 
trols: 

Contract price subject to ceiling price 
change—inasmuch as gasoline was 
not returned to price-fixing control 
of Office of Price Adm. after July 25, 

1946, date of extension of Emergency 
Price Control Act of 1942 which ex- 
pired on June 36, 1946, so that such 
Office could not authorize price 
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Adjustment—C ontinued. 
Absence or removal of Govt. price con- 

trole—Continued. 
adjustment, contractor furnishing 
gasoline under contract providing 
fixed price which would be subject 
to adjustment in accordance with 
any increase or decrease in maxi- 
mum price established by that 
Office, is not entitled, because of 
market price advance, to any 

amount in excess of fixed price_- 

In general—while Emergency Price 
Control Act of 1942 authorized estab- 
lishment of maximum prices for 
various commodities and provided 
penalties for sales at higher prices, 
it did not prohibit sales at prices 
lower than maximum nor did it pro- 
vide for rescission or amendment 
of contracts in event of increase or 
removal of maximum prices estab- 
EN We Wo encocbcteuscsaccoun 


Determination where not specified in 
contract—contract of sale which makes 
no reference to price will be construed as 
implying agreement that buyer shall pay 
reasonable price on what property is 
reasonably worth, that is, its market 
price or value. See court cases cited_.. 

Removal of Govt. controls as affecting 
determination where price is specified 
as established ceiling on shipment 
date—where, on date of shipment of 
material under contract providing, 
“Price to be established ceiling at date 
of shipment,” such material had been 
“decontrolled” by Office of Price Ad- 
ministration and, therefore, basis upon 
which price was to be determined was 
not in existence at time of shipment, 
such price-fixing provision may not be 
regarded as controlling, so that con- 
tractor may be paid what material 
reasonably is worth, that is, its market 
EE RE ictecumisnnentannnindacw’e 


Price-fixing orders—effect of absence or 


removal of Govt. controls. See, generally, 
Contracts, price. 


Reformation: 


See, also, Bids, mistakes. 

In general—mistake, to justify reformation 
of instrument, must have been made in 
drawing instrument and not in making 
contract out of which it grew, that is, 
it must occur in reducing to writing 
contract upon which parties had agreed, 
and, also, mistake must be material, 
affecting substantially rights and obli- 
gations of parties; nor is it enough to 
justify reformation that court is satis- 
fied that parties would have come to 
certain agreement had they been aware 
of facts........ paetnatnaredonwe canis 
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standing and condition that it would be- 


Intention of parties not expressed—neces- 
sity for statement by contracting officer 
as to intention—in absence of statement 
from contracting officer who signed con- 
struction contract that his intention was 
other than that expressed in contract as 

“ written, contract may not be reformed 

to insert price adjustment clause on 
basis that in reducing agreement to 
writing such clause was omitted by 
mutual mistake and, therefore, contract 
did not express actual agreement of 
parties; and statements by officers in 
charge of construction, who conducted 
preliminary negotiations but were not 
parties to contract, may not be accepted 
in lieu of such statement. 

Mistake of fact: 

In general—mistake as to existing situa- 
tion which leads either one or both 
parties to enter into contract which 
they would not have entered into had 
they been advised of actual facts will 
not justify reformation of contract - - - - 

Mistake as to actual costs used as basis 
for negotiating lump-sum price— 
where contract, stipulating lump-sum 
price for relocating contractor’s rail- 
road appurtenances for convenience of 
Govt., expressed understanding of 
Parties at time it was executed, in- 
formed as they were, alleged mistake 
of contractor in incorrectly determin- 
ing amount of actual costs to be used 
as basis for negotiating lump-sum 
price, being unilateral rather than 
mutual mistake, constitutes no basis 
for reformation of contract so as to 
authorize payment of additional 
amount to compensate contractor for 
costs actually incurred in performing 


Mistake as to wharfage charge applic- 
able to contract terminalling services— 
where contract for terminalling services 
represented intention and under- 
standing of Govt. contracting officer 
and contractor, informed as they were, 
at time of entering into contract, 
alleged error of contractor in using 
other than applicable wharfage rate 
in computing its price, being unilater- 
al—not mutual—mistake which in no- 
wise was contributed to by contract- 
ing officer, constitutes no basis for 
reformation of contract to provide 
for increase in price to eompensate 
contractor for wharfage it was required 
to pay at rate higher than that con- 


Releases—time of taking effect—release 
delivered subject to occurrence of condi- 
tion precedent—absolute release of Govt. 
by lump-sum contractor which was exe- 
cuted and delivered on verbal under- 


come operative only after payment by 
Govt. of claim for reimbursement of over- 
time premium costs incurred in perform- 
ance of contract does not operate as bar 
to payment of overtime compensation 


Sales of Government property. See Sales. 
Specifications—legal effect of cover-page 


notations—in absence of any warranty or 
guaranty respecting War Production 
Board preference rating in construction 
contract, notation of rating—under which, 
in its original form, contractor readily 
could obtain materials but which had 
been amended to eliminate certain lumber 
items prior to submission of accepted bid— 
on cover of specifications issued to bidders 
does not constitute contract provision 
that any particular rating would be grant- 
ed or that such priority orders would be 
granted as would enable contractor to com- 
plete work within contract period 


Stenographic reporting: 


Applicability of limitation on rates payable 
to experts—contract for stenographic re- 
porting services awarded in accordance 
with advertising for bids requirements of 
sec. 3709, R. 8., pursuant to sec. 15, ad- 
ministrative expense statute of Aug. 2, 
1946, not being one for personal services of 
individual selected on basis of ability and 
qualifications but one for furnishing of 
completed product, is to be regarded as 
contract for performance of nonpersonal 
services as to which maximum compen- 
sation limitation prescribed by said sec. 
15 with respect to otherwise authorized 
personal services procured by contract 
does not apply 

Cash bonus offers—invitations to bid on 
furnishing stenographic reporting serv- 
ices for Federal Communications Com. 
at no cost to Govt. may, with view to 
securing lower prices to general public 
for copies of transcripts of proceedings be- 
fore Com., require bidders to state maxi- 
mum prices at which copies of trans 
scripts would be sold to public and pro- 
vide that bids offering bonus payments 
to Govt. will not be considered or ac- 
cepted; and bids properly may be eval- 
uated on basis, among others, of pro- 
posed charges to public. 

Delegation of contracting 
under sec. 12, administrative expense 
statute of Aug. 2, 1946, authorizing head 
of any department to delegate to sub- 
ordinates power “pertaining to the em- 
ployment * * * of personnel,’’ head 
of department may, in general, delegate 
authority vested in him by sec. 15 of act 
respecting employment by contract of 
temporary or intermittent services of 
experts or consultants or organizations 
thereof, including stenographic report- 
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ing services, provided such delegation 
be not precluded by appropriation or 
other act authorizing procurement of 


Page | CORPORATIONS—Continued. 
Government—Continued. 
Property damage. See Property, public, 
damage, loss, or destruction. 
COST-OF-LIVING ALLOWANCE: 
442| Foreign service—reduction during family’s 


Limitation of prices on copies for general 
public—invitations to bid on furnish- 
ing stenographic reporting services for 
Federal Communications Com. at no 
cost to Govt. may, with view to se- 
curing lower prices to general public 
for copies of transcripts of proceedings 
before Com., require bidders to state 
maximum prices at which copies of 
transcripts would be sold to public and 
provide that bids offering bonus pay- 
ments to Govt. will not be considered or 
accepted; and bids properly may be 
evaluated on basis, among others, of 
proposed charges to public 

Termination—cost-plus contracts. See Con- 

tracts, cost-plus, termination. 


CONVENTIONS, CONFERENCES, 


ASSOCIATIONS, ETC.: 

Applicability of legislation prohibiting pay- 
ment of expenses connected with, in 
general: 

Prohibition in sec. 8, act of June 26, 1912, 
against use of appropriated funds for 
payment of expenses of attendance at 
meetings or conventions does not apply 
unless meeting or convention is of mem- 
bers of society or association 

Purpose of prohibition in sec. 8, act of 
June 26, 1912, and of act of Feb. 2, 1935, 
against use of appropriated funds for 
expenses of attendance at meetings or 
conventions, was to prohibit use of 
public funds for expenses of employees 
attending meetings or conferences held 


absence from station—employee who, 
during his family’s temporary absence 
from his overseas post of duty, incurred no . 
expenses for their “subsistence, services, 
commodities, and other living expenses” 
on account of which cost of living allowance 
as for employee “with family” was author- 
ized pursuant to Budget Circ. No. A-8, 
Revised, is to be regarded as having had his 
family status changed by reason of such 
absence, so that his cost of living allowance 
should be predicated upon basis that he 
was “without family” during period of 


Fees—Federal employees serving in State 
courte—jury service on nonworkdays— 
sec. 3, act of June 29, 1940, requiring 
crediting of fees received by Federal 
employee for jury service in State court 
against amount of compensation payable 
by U. 8. “for such period as such em- 
ployee may be absent on account of jury 
service,” has no application to jury fees 
received subsequent to July 1, 1945— 
effective date of Federal Employees Pay 
Act of 1945—by per annum employee . 
who performed jury service on non- 
workdays not included within his 
administrative workweek for which he 
was not compensated by U. 8 

Leaves of absence. See Leaves of Absence, 


to transact business or affairs of society court. : 
or association, in which case employee— Witnesses. Seo Winesees. 
pore ean sr -tad ganr ho deposits, forfeiture; Contracts, 
principal recipient of benefits accruing . Geile ads” Dotgeniition: tomes, 
damages; Personal Injuries; Property, 
private, damage, loss, or destruction; Prop- 
erty, public, damage, loss, or destruction. 
DAYLIGHT SAVING TIME: 
See Time, daylight saving. 
DEATH COMPENSATION: 
Delegation of authority under Federal Tort 
Claims Act—Gen. Regs. 110, Feb. 12, 1947. 
Federal Tort Claims Act applicability to 
other than executive agencies—definition 
of term “Federal agency” by sec. 402(a), 
Federal Tort Claims Act, as including 
“the executive departments and independ- J 
ent establishments” of Govt. is not to be 
regarded as excluding any agency (except 
as otherwise specifically provided) from 
operation of said act, so that authority 
provided thereby for administrative settle- 
ment of property damage, personal injury « 
or death claims is applicable to Library of } 
Congress, which is legislative establish- 


Attendance, registration, ete., fees—appro- 
priation availability—attendance of South- 
western Power Adm. employees at meet- 
ings to acquaint public with program and 
functions of Adm. in order to accomplish 
its authorized objectives is not within 
prohibitions in sec. 8, act of June 26, 1912, 
and act of Feb. 2, 1935, against use of 
appropriated funds for expenses of attend- 
ance at meetings, and, therefore, registra- 
tion fees exacted from persons participat- 
ing in such meetings may be considered as 
reimbursable traveling expense, if deter- 
mined necessary to further “marketing of 
electric power and energy’’ within meaning 
of current appropriation for ‘Operation 
and maintenance.” ...................-.. 

CORPORATIONS: 

Government: 

Employee salary deductions—retirement 
fund—Gen. Regs. 106, Oct. 9, 1946 
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erty incident to their service, payment 


DEATH COMPENSATION—Con. 
Forms and procedure for vouchering claims 


under Federal Tort Claims Act—Gen. 

Regs. 110, Feb. 12, 1947 

Requirement for specific appropriation for 
payment of claims under Federal Tort 
Claims Act: 

It will be sufficient, to fulfill requirement 
of sec. 403(c), Federal Tort Claims Act, 
for specific appropriation for payment 
of property damage and personal injury 
and death claims based on negligence, 
settlement of which is authorized there- 
by, if appropriations to be made for U. 8. 
Section, International Boundary and 
Water Com., U. 8. and Mexico, contain 
specification of availability for purpose 
of payment of such claims in each of three 
categories of appropriations made for 
activities of Com.—separate specific 
appropriation not being required 

Since statutory authorization of appro- 
priations does not constitute appropria- 
tion or expand availability of appro- 
priations thereafter made in absence of 
specific provisions to indicate such pur- 
pose, it will be necessary—in view of 
provisions of sec. 403(c), Federal Tort 
Claims Act, for payment of property 
damage and personal injury or death 
claims, based on Govt. employees’ 
negligence, from appropriations to be 
made therefor (which appropriations are 


992 


may not be made to heirs or legal repre- 
sentatives of individuals who die prior to 
or simultaneously with damage, loss, etc.; 
nor may such payment be made if death 
occurs under circumstances where it is not 
known whether loss, damage, etc., oc- 
curred simultaneously with death or prior 
or subsequent thereto 


Retirement deductions: 


Recordings and deposit procedure—Gen. 
Regs. 106, Oct. 9, 1946 

U. S. Govt. designated as beneficiary— 
effect of designation, disposition of re- 
tirement fund credits, ete.—deceased 
employee who had unqualifiedly desig- 
nated U.S. Govt. as beneficiary of retire- 
ment fund credit, as permitted by Civil 
Service Retirement Act, as amended (5 
U. 8. Code 724 (f)), and regulation there- 
under, is to be regarded as having in- 
tended to make donation “for the benefit 
of civil-service employees generally” 
within meaning of sec. 10 of said act; and 
award of Govt.’s claim in such amount 
should be approved under trust fund 
appropriation account, “Civil Service 
Retirement and Disability Fund,” with 
direction that check be drawn in favor 
of Treasurer of U. 8. for deposit to receipt 
account, “‘Donations, Civil Service Re- 
tirement and Disability Fund” 


thereby authorized)—that appropria- 
tions for U. 8S. Section, International 
Boundary and Water Com., U. S. and 
Mexico, for fiscal year 1948 and thereafter 


DECISIONS: 
See General Accounting Office, decisions. 


DEFENSE PLANT CORPORATION: 
Vessels—damages—claims against other 


specially provide for payment of claims 
under said act 


See Gratuities. 


DECEDENTS’ ESTATES: 


Compensation—retirement deductions—re- 
cording and deposit procedure—Gen. 
Regs. 106, Oct. 9, 1946 

Gratuities—six months’ death. See Gratui- 
ties, six months’ death. 
Lump-sum payments for annual leave of 
civilian employees. See Leaves of Absence, 
annual, lump-sum payments, beneficiaries 
or estates of decedents, 
Medical treatment expenses of military, 
naval, etc., personnel—civilian medical 
and hospital expenses incurred by Naval 
Reserve officer while in ‘“‘on duty’’ status 
at his home for which reimbursement is 
authorized under sec. 1586, R. S., may be 
paid in event of his death to his widow, 
provided satisfactory evidence is sub- 
mitted that such expenses were actually 
paid by her 

Property losses, etc., of military or naval 

service personnel—in general—under Mili- 

tary Personnel Claims Act of 1945, as ex- 

tended by act of Dec. 28, 1945, authorizing 
reimbursement to naval personnel and 
civilian employees of Navy Dept. for dam- 
age, loss, or destruction of personal prop- 


Government corporations—funds of In- 
land Waterways Corp., being available 
for operation of business of common car- 
rier by water, are available for payment 
of property (barges, etc.) damage claims 
asserted by Defense Plant Corp. which 
arose out of performance by former corpora- 
tion of its authorized functions, even 
though such claims may not be enforceable 
by suit in view of principle laid down in 
Defense Supplies Corp. v. United States 
Lines Co., 148 F. 2d 311 


DELEGATION OF AUTHORITY: 
Administrative officers: 


Contracting for expert or consultant serv- 
ices—under sec. 12, administrative ex- 
pense statute of Aug. 2, 1946, authorizing 
head of any department to delegate to 
subordinates power “‘pertaining to the 
employment * * * of personnel,” 
head of department may, in general,’ 
delegate authority vested in him by sec. 
15 of act respecting employment by con- 
tract of temporary or intermittent serv- 
ices of experts or consultants or organi- 
zations thereof, including stenographic 
reporting services, provided such dele- 
gation be not precluded by appropriation 
or other act authorizing procurement of 
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DELEGATION OF AUTHORITY— Page DEPARTMENTS AND ESTAB- Page 


Continued. LISHMENTS—Contiaoued. 
Administrative officers—Continued. personnel of Army of U. S., which, while 


Further delegation by one delegated— 
newspaper advertising—Gen. Regs. 109, 


Newspaper advertising—in general—Gen. 


986 


directed by War Dept. officials by virtue 
of their office and administered, for most 
part, by Govt. personnel, conducts its 
lawful functions without interference or 


Regs. 109, Dec. 20, 1946 986 
Scope in general of authorization to dele- 

gate determination authority respecting 

matters “within” agency—authorization 

in Third Deficiency Appro. Act, 1946, 

for head of any constituent agency of 

Office for Emergency Management to 


assistance by Govt., is not agency of Govt 
DEPOSITARIES: 
Accounts. See Accounts, depositary. 
DEPOSITS: 
Bidders. See Bidders, deposits. 
DETAILS: 
Military, naval, etc., personnel: 


delegate to subordinates authority to 
make determinations necessary for con- 
duct of administrative management 
“within” agency extends only to per- 
sonnel matters or, at most, to intra- 
agency functions or matters involving 
internal operations of agency, and not 
to determinations, such as one required 
of head of agency by act of Mar. 3, 1905, 
with respect to inclusion of illustrations, 
etc., in printed matter, for guidance and 
performance of authorized functions of 
another agency (Govt. Printing Office 
in this instance) 

Settlement, etc., of claims under Federal 
Tort Claims Act—Gen. Regs. 110, Feb. 


See Compensation, initial salary rates. 


DEPARTMENTS AND ESTABLISH- 


MENTS: 

Heads—authority—delegation of. See Dele- 

gation of Authority, administrative officers. 

Services between: 

Furnishing of space, utilities, etc., in 
public buildings: 

Payment of rent—under provisions of 
sec. 60, act of June 30, 1932, as amended, 
there is no authority for payment of 
rent by one Govt. agency for premises 
under control of another such agency. 

Payment procedure—under provisions 
of sec. 601, act of June 30, 1932, as 
amended, respecting interagency serv- 
ices, reimbursement of cost of special 
building services—electric current, 
heat, water and janitor service—fur- 
nished in connection with occupancy 
of office space by local draft board in 
U. 8. courthouse should be effected by 
adjustment between appropriations 
in accordance with provisions of Gen. 
Regs. No. 98, 23 C. G. 998, ifand when 
agreement is reached between agencies 
respecting actual cost of performing 
such services; however, there is no 
authority for payment of rent for space 


Repairs and improvements. See Public 
Buildings, repairs and improvements. 
Status of Army Emergency Relief—Army 
Emergency Relief, charitable and benevo- 
lent corporation organized for benefit of 


677 


Civilian duty: 
Travel, etc., expense reimbursement: 
United Nations Relief and Rehabilita- 
tion Adm. duty: 

Army officer on detail to United 
Nations Relief and Rehabilitation 
Adm. pursuant to sec. 201, act of 
June 30, 1944, may receive pay- 
ment from Administration for 
official expenses, not personal to 
officer, provided payment is made 
on basis of expenses actually in- 
curred and not in form of com- 
muted allowance ; 

In view of prohibition in act of Mar. 
3, 1917, against Govt. officers or 
employees receiving any salary, or 
supplement thereto, from sources 
other than Govt. in connection 
with services as such officers or 
employees, Army officer on detail 
to United Nations Relief and Re- 
habilitation Adm. for duty in 
China, pursuant to sec. 201, act of 
June 30, 1944, would be prohibited 
from receiving allowance from 
Administration to supplement 
Army pay and allowances in order 
to meet increased living costs in 
China due to inflation ___-. aoe 

United Nations Relief and Rehabilita- 
tion Adm., in general—in view of sec. 
201, act of June 30, 1944, providing that 
officers of Govt. detailed to United 
Nations Relief and Rehabilitation 
Adm. shall retain “rights, benefits, 
privileges, and status” of officer of 
Govt., detail of Army officer on active 
list to Administration, with his Army 
pay and allowances for account of Ad- 
ministration as provided by said sec. 
201, would not jeopardize his commis- 
sion or rank, notwithstanding inhibi- 
tions of secs. 1222 and 1224, R. &., 
regarding civilian employment of 
Army officers... ..... 


U. S. Employment Gervice eaupleyees de- 


tailed to State agencies: 

Compensation rates—present salaries of 
employees of U. 8. Employment Serv- 
ice, Labor Dept., detailed to State em- 
ployment agency pending opportunity 
to acquire eligibility for State employ- 
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U. S, Employment Service employees de- 
tailed to State agencies— Continued. 

ment, pursuant to act of July 26, 1946, 

need not be adjusted in view of compen- 

sation restriction contained in said act 
unless such salaries substantially exceed 
those of similarly situated State em- 
ployees, regardless of number of hours 
in basic workweek for State employees. 
Hours of work—employees of U. 8S. Em- 
ployment Service, Labor Dept., de- 
tailed to State employment agency 
pending opportunity to acquire eligi- 
bility for State employment, pursuant 
to act of July 26, 1946, are to be regarded 

as not subject to provisions of sec. 604 (a), 

Federal Employees Pay Act of 1945, 

with respect to establishment of 40-hour 

basic workweek, but as having same 
hours of work as similarly situated State 
employees; and such employees are not 
subject to overtime compensation provi- 
sions of sec. 201 of said act 

Overtime compensation: 

Employees of U. 8. Employment Serv- 
ice, Labor Dept., detailed to State 
employment agency pending opportu- 
nity to acquire eligibility for State 
employment, pursuant to act of July 
26, 1946, are to be regarded as not sub- 
ject to provisions of sec. 604 (a), Federal 
Employees Pay Act of 1945, with re- 
spect to establishment of 40-hour basic 
workweek, but as having same hours 
of work as similarly situated State em- 
ployees; and such employees are not 
subject to overtime compensation pro- 
visions of sec. 201 of said act_-_......_- 

Only in case where State laws or regula- 
tions provide for payment of overtime 
compensation for work in excess of 
basic workweek, which may be more 
or less than forty hours, would those 
employees of U. 8. Employment Serv; 
ice, Labor Dept., detailed to State 
employment agency pending opportu- 
nity to acquire eligibility for State 
employment, pursuant to act of July 
26, 1946, be entitled to overtime com- 
pensation, and rate would be for as- 
similating to that used in computing 
overtime compensation of State em- 
ployees—overtime compensation and 
rates authorized by Federal Em- 
ployees Pay Act of 1945 not being for 
application 

DISBURSING OFFICERS AND 

AGENTS: 

See, also, Foreign Service, accountable officers; 
Post Office Department, Postal Service, 
postmasters. 


Check data submission—requirements and 
procedure generally—Gen. Regs. 91— 
Second Revision, Jan. 9, 1947 


AGENTS— Continued. 

Payments—in lieu of General Accounting 
Office settlement, See General Accounting 
Office, settlements, payments by disbursing, 
etc., officers in lieu of. 

DISCHARGES AND DISMISSALS: 

See, also, Mileage, discharges and dismissals; 
Officers and Employees, separation from 

428 service; Pay, discharges and dismissals; 
Travel Allowance, : 

Bad conduct discharge subsequently 
changed to discharge under honorable 
conditions—effect generally—action of 
Navy Dept. Board of Review, Discharges 
and Dismissals, with approval of Sec. of 
Navy, pursuant to sec. 301, Servicemen’s 
Readjustment Act of 1944, in changing 
bad conduct discharge of former Navy en- 
listed man to discharge under honorable 
conditions for convenience of Govt. has 
effect of entitling man to benefits he would 
have been entitled to receive on discharge 
had he originally received type of dis- 
charge awarded by said board 

DISTRICT OF COLUMBIA: 

Employees: 

Members of inspection, etc., boards: 
Compensation increases under Federal 
Employees Pay Act: 

In absence of any provision in Federal 
Employees Pay Act of 1945, limiting 
its benefits to those employees whose 
positions were established and whose 
basic rates of compensation had 
been fixed on effective date thereof, 
part time employees occupying new 
positions on special appeal board and 
electrical examining board provided 
for in Dist. of Col. Appro. Act, 
1947, are entitled to basic compensa- 
tion increases authorized by sec. 
602 (b) of 1945 act, and sec. 4, Federal 
Employees Pay Act of 1946, which 
specifically includes any increase 
computed pursuant to sec. 602 (b) 


Members of boards of inspection of 
Dist. of Col. who are intermittently 
employed on per diem or per annum 
basis at rates prescribed by Dist. of 
Col. Appro. Acts, 1946 and 1947, 
and act of June 29, 1940, are employ- 
ees occupying positions in Dist. of 
Col. municipal government within 
meaning of Federal Employees 
Pay Acts of 1945 and 1946, and, 
therefore, rates provided by said 
appropriation acts, being basic 
rates “specifically prescribed by 
statute,” should be increased pur- 
suant to secs. 602 (b) and 4 of 1945 
and 1946 pay acts, respectively 

Status as employees of U. S., in general— 
Dist. of Col. employee is not “employee 
of the United States’ entitled ander 
sec, 850, R. S., as amended, to mileage 
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Employeee—Continued. 
and $6 per diem in lieu of subsistence 
incident to attendance as witness on 
behalf of U. S. before U. 8. court outside 
Dist. of Col. Compare 26 C. G. 400.... 
Witness service. See, generally, Witnesses. 
School teachers: 
Reemployment: 
After military, etc., service: 

Even, though individual who had 
accepted appointment as teacher 
in schools of Dist. of Col. had not 
actually entered upon duty as 
teacher prior to entry into military 
service, he may be regarded as 
having held position of teacher so 
as to be entitled, after military 
service, to reemployment benefits 
of sec. 8, Selective Training and 
Service Act of 1940, as amended._.. 

Under reemployment provisions of 
sec. 8, Selective Training and Service 
Act of 1940, as amended, which 
contemplates, as condition prece- 
dent to restoration benefits provided 
for therein, entry into military service 
from position actually occupied, per- 
sons who were already in military 
service when they received notices 
of their appointments—paper trans- 
actions—to positions as Dist. of 
Col. teachers acquired no statutory 
rights of reemployment upon return 
to civilianJservice.................. 

Service credits: 
Military, etc., service: 

Even though individual who had 
accepted appointment as teacher 
in schools of Dist. of Col. had not 
actually entered upon duty as 
teacher prior to éntry into military 
service, he may be regarded as hav- 
ing held position of teacher so as to 
be entitled, after military service, 
to longevity pay increase benefits 
of sec. 6 (aq), Dist. of Col. Teachers’ 
Selery Act of 1045................-- 

Under longevity credit provisions of 
sec. 6 (aq), Dist. of Col. Teachers’ 
Salary Act of 1945, which contem- 
plates, as condition precedent te 
restoration benefits provided for 
therein, entry into military service 
from position actually occupied, 
persons who were already in mili- 
tary service when they received 
notices of their appointments— 
paper transactions—to positions as 
Dist. of Col. teachers acquired no 
statutory rights to longevity in- 
creases upon return to civilian 


Under sec. 6 (ap), Dist. of Col. Teach- 
ers’ Salary Act of 1945, effective 
July 1, 1945, authorizing teachers 

appointed subsequent thereto, to 
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School teachere—Continued. 
Service credite—Continued. 

Military, ete., service—Continued. 
count for longevity increases for 
placement purposes military service 
as equivalent of approved exper- 
ience, teachers who received paper 
appointments prior to July 1, 1945, 
while absent on military duty 
from acceptable teaching duties, 
whether in Dist. of Col. or elsewhere, 
are entitled, in determining their 
salary rate upon entering on duty as 
Dist. of Col. teachers subsequent 
to July 1, 1945, to count military 
service in same manner had they 
received their appointments after 
i = 

DIVORCE: 


145| Decrees—effect of setting aside—where de- 


cree of divorce of Army officer from his first 
wife was set aside subsequent to officer’s 
death by court of competent jurisdiction 
because of fraud, person whom officer mar- 
ried after such decree was obtained may 
not be regarded as having been wife, or 
widow, of such officer to whom payment of 
six months’ death gratuity pay authorized 
by act of Dec. 17, 1919, as amended, may be 
made; rather, first wife, who remained 
officer’s wife and who, upon his death, be- 
came his widow, is entitled to such gra- 


145| Rental, quarters, and subsistence allow- 


145 


ances—contribution to wife’s support as 
condition to entitlement after interlocu- 
tory decree—even though, generally, officer 
claiming increased rental and subsistence 
allowances on account of dependent (law- 
ful wife) is relieved from showing de- 
pendeacy in fact, nevertheless, where 
Navy officer was not required to provide 
any part of his wife’s future support under 
interlocutory divorce judgment obtained 
by’ her in Calif., which judgment does not 
sever marital status but continues parties 
as husband and wife, and evidence pre- 
sented shows no actual contribution to 
wife’s support following such judgment, 
he is not entitled to increased allowances 
on her account after date of jJudgment...... 
EMPLOYEES: 
See Officers and Employees. 
ENLISTMENT ALLOWANCE: 
See Gratuities, enlistment allowance. 
ENLISTMENTS: 
Extensions—involuntary extensions gener- 
ally—effect of absence without leave dur- 
ing enlistment—in absence of statutory 
mandate requiring Marine Corps enlisted 
men to make good time lost on account of 
unauthorized absence during period of en- 
listment, enlistment of such enlisted men 
is not to be regarded as having been in- 
voluntarily extended by Alnav 155, issued 
pursuant to act of Dec. 13, 1941, authoriz- 
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Page| FAMILY ALLOTMENT AND AL- Page 
LOWANCE—Continued. 
702} Dependents of Army enlisted men, in 
general—Continued. 


ENLISTMENTS— Continued. 
ing involuntary extensions of enlistments 


Minority enlistments in Regular Navy, in 


general—in view of provisions of secs. 1418, 
1419, and 1420, R. 8., respecting minority 
enlistments in Regular Navy of boys be- 
tween 14 and 18 years of age under certain 
conditions, enlistment of naval reservist 
in Regular Navy—when more than 18 but 
less than 21 years of age—for remainder of 
his minority (until 21 years of age) immedi- 
ately following discharge from legal minor- 
ity enlistment in Naval Reserve does not 
constitute legal enlistment in Regular 
Navy, so as to authorize payment of en- 
listment allowance provided by sec. 10, Pay 
Readjustment Act of 1942, as amended.... 


ENTERTAINMENT: 


Philippine War Damage Commission—offi- 
cial entertaining—provision of sec. 101(a), 
Philippine Rehabilitation Act of 1946, for 
payment of “necessary traveling and other 
expenses” of members of Philippine War 
Damage Commission without regard to 
existing statutory limitation may not be 
regarded as authorizing reimbursement of 
expenses of official entertaining in Philip- 
pines; nor may such expenses be charged 
to Commission’s funds on basis of author- 
ity of sec. 101 (b) of said act to “make such 
expenditures, as may be necessary to carry 
out its functions,” in absence of showing 
that expenses were necessary to enable 
Commission to carry out_its duties 


EQUIPMENT: 


Sale of old or used equipment in purchasing 
new. See Sales, old or used equipment, etc., 


sold in purchasing new. 


Duration of entitlement—Continued. 
Payment of family allowance authorized 
by sec. 9 (a), Armed Forces Voluntary 
Recruitment Act of 1945, for Army en- 
listed men’s dependents during pres- 
ent war and six months thereafter or 
during enlistment or reenlistment 
contracted prior to July 1, 1946, is not 
authorized subsequent to period of 
present war and six months thereafter 
in case of enlisted man who, at his 
own request, is discharged from one- 
year, eighteen-month, or two-year en- 
listment, entered into prior to July 1, 
1946, for purpose of immediately re- 
enlisting for three years, should term 
of reenlistment extend beyond such 


Where Army enlisted men voluntarily 
extend their one-year, eighteen-month, 
or two-year enlistments, entered into 
prior to July 1, 1946, to maximum of 
three years authorized by sec. 3, 
Armed Forces Voluntary Recruit- 
ment Act of 1945—time served in 
original enlistment to be credited on 
amended enlistment—family allow- 
ance authorized by sec. 9 (a) of said 
act for dependents during present war 
and six months thereafter or during 
enlistment or reenlistment contracted 
prior to July 1, 1946, may be paid to 
end of such enlistment, as extended, 
even though term thereof extend be- 
yond wartime period 


ESTATES OF DECEDENTS: 

See Decedents’ Estates. 

EVIDENCE: 

Sufficiency—telegram transmission charges. 
See Telegrams, evidence required in support 
of charges. 

FAMILY ALLOTMENT AND AL- 
LOWANCE: 

Dependents of Army enlisted men, in 

general: 

Duration of entitlement: 

Family allowance authorized by sec. 9 (a), 
Armed Forces Voluntary Recruitment 
Act of 1945, for Army enlisted men’s 
dependents during present war and 
six months thereafter or during enlist- 
ment or reenlistment contracted prior 
to July 1, 1946, may not be paid subse- 


Dependents of reservists, in general—re- 
servists’ training-duty periods—Service- 
men’s Dependents Allowance Act of 1942, 
as amended, providing for payment of 
monthly family allowance to dependents 
of Navy enlisted men, including enlisted 
members of reserve components, for any 
period of active service, does not apply 
to enlisted men of Naval Reserve who 
are ordered to active duty for training— 
generally not exceeding fifteen days— 
as distinguished from extended active 
GOEE,, ccvtcccscnntubcsdulsaebiicctniineitt 

FEES: 

Jurors. See Courts, jurors, fees. 

Notaries public. See Notaries Public, fees. 

Recording — leases — appropriation availa- 


quent to period of present war and six 
months thereafter in case of enlisted 
man who, at his own request, was dis- 
charged on or before June 30, 1946, 
from three-year enlistment prior to 
normal expiration thereof for purpose 
of immediately reenlisting for period of 
three years, should term of reenlist- 
ment extend beyond such wartime 


bility—current Post Office Dept. appro- 
priation for rent, etc., for post office quar- 
ters may be used for payment of fees inci- 
dent to recording of post office leases for 
purpose of protecting Govt.’s rights in 
leased premises by giving notice of existing 
tenancy to prospective lessees or pur- 
chasers, provided voucher evidencing such 
expenditure is accompanied by explana- 
tion of necessity therefor 
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FEES— Continued. 

Status as “‘compensation’’—fees paid to con- 
sultants are ‘‘compensstion” within mean- 
ing of sec. 212, act of June 30, 1932, as 
amended, limiting to $3,000 per annum 
combined amount of retired pay and com- 
pensation Pe ee 

United States commissioners. See Commis- 
sioners, United States, fees. 

Witnesses. See Witnesses, fees. 

FOREIGN SERVICE: 

Accountable officers—relief—losses occa- 
sioned by enemy action—provisions of 
sec. 11, Missing Persons Act, authorizing 
administrative officers finally to settle 
accounts of persons involved in certain 
war casualty situations afford no basis 
for administrative relief of Foreign Service 
accountable officer from responsibility for 
losses occasioned by enemy action—such 
provisions being applicable to pay, etc., 
accounts of individuals and not to dis- 
bursing officers’ accounts; rather, matter 
of relief in such situation is one for pres- 
entation to Court of Claims for considera- 
tion (28 U. 8. Code 250 (3), 253) or to the 
Congress for specific relief by private 
legislation 

Filing by officers of affidavits as to nonuse 
of mercenary means in obtaining appoint- 
ment. See Affidavits, nonuse of mercenary 
means in obtaining appointment. 

Leaves of absence. See Leaves of absence, 
annual, Foreign Service. 

Retirement. See Retirement, Foreign Serv- 
ice. 

Transportation of dependents. See, gener- 
ally, Transportation, dependents. 

FORMS: 

Accounting: 

Individual Pay Card—Form  1127-Re- 
vised—retirement deductions— Gen. 
Regs. 106, Oct. 9, 1946 

Retirement Record Card—C. S. C. Form 
2806—recording of yearly total of retire- 
ment deductions—Gen. Regs. 106, Oct. 

Statement of Depositary Account and 
Report of Checks Drawn—Gen. Regs. 
91—Second Revision, Jan. 9, 1947 

Manifold—source from which to be pro- 
cured, appropriation chargeable, etc. See 
Stationery, manifold forms. 

Newspaper advertising procurement, etc.— 
Gen. Regs. 109, Dec. 20, 1946 

Pay Rell Change Slip—Form 1126—within- 
grade salary-advancement efficiency rat- 
ing data requirements—Circ. Letter B- 
45107, Jan. 7, 1947 

Requisition for Disbursing Funds and Ac- 
countable Warrant—use procedure gen- 
erally—Gen. Regs. 107, Oct. 14, 1946 

Vouchers. See Vouchers. 

FUNDS: 

Public—requisitions—forms and procedure 

generally—Gen, Regs, 107, Oct. 14, 1946_. 


Page | FUNDS—Continued. 


Working—availability as affected by limita- 
tions, etc., on use of appropriations from 
which derived—funds from Dept. of Labor 
appropriation item “Contingent Expenses, 
1947,” which is not available for direct 
payment to department’sBureau of Labor 
Statistics for personal services incident to 
statistical tabulations for Wage and Hour 
Div., may not be made available for such 
services by means of transfer to working 
fund pursuant to provisions in 31 U. 8. 


FURLOUGHS: ; 

See Leaves of Absence;. Travel Allowance, 
reenlistment furlough or leave travel. 

GARNISHMENTS: 

See Attachments. 

GAS: 

Rate limitation in District of Columbia— 
effect of change from volumetric to ther- 
mal—change in method of billing for gas in 
Dist. of Col.—in connection with change 
from mixed to natural gas and increase in 
heat value per unit volume—under which 
gas will be billed on thermal rather than 
volumetric basis, is not to be regarded as 
resulting in rate exceeding that (70 cents 
per 1,000 cubic feet) permitted by act of 
Sept. 1, 1916, it appearing that cost in terms 
of heat value will not exceed that con- 
templated by said act although, on volu- 
metric basis, permissible rate would be 


GENERAL ACCOUNTING OFFICE: 
Circular letters: 
Advance decision requests by subordinate 
officers—B-62476, Dec. 13, 1946 
Pay Roll Change Slip data requirements— 
efficiency ratings in connection with 
within-grade salary advancements—B- 
45107, Jan. 7, 1947 
Debt collection matters—assisting account- 
able officers in recovery of erroneous pay- 
ments—responsibility for collection of er- 
roneous lump-sum leave payment made to 
employee under sec. 1, act of Dec. 21, 1944, 
as for separation from service when, in fact, 
he transferred to another agency under 
same leave system, does not attach to cer- 
tifying officer of agency to which trans- 
ferred; and collection from employee is 
not matter in which G. A. O. primarily is 
concerned but is for consideration by re- 
sponsible certifying officer in agency from 
which employee transferred, who is to be 
looked to and held responsible under his 
bond for any resulting loss 
Decisions: 
Advance: 
Discussion of authority to render, in gen- 


Requests. See General Accounting Office, 
decisions, requests, advance decisions. 
Effective date of modification of existing 
rules—initial salary rate of employee in 
classified position to which transferred, 
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GENERAL ACCOUNTING OF- 


FICE—Continued. 


Decisions—Continued. 


promoted, demoted, reinstated, or reem- 
ployed may, within discretion of admin- 
istrative office—if appropriations are 
available—be fixed at such rate above 
minimum of grade as will not exceed 
highest salary attained in any prior Govt. 
position, it being immaterial that em- 
ployee subsequently occupied one or 
more positions at lower salary rate or 
without compensation; however, such 
rule, being in effect modification of exist- 
ing rules, may not be given retroactive 
effect as to cases already processed. 24 
C. G. 226; id, 368, overruled 
Requests: 

Advance decisions: 

Matters not involved in voucher pre- 
sented—under sec. 3, act of Dec. 29, 
1941, providing that authorized cer- 
tifying officers ‘‘shall have the right 
to apply for and obtain a decision by 
the Comptroller General on any 
question of law involved in a pay- 
ment on any vouchers submitted to 
them for certification,” there is no 
authority for certifying officer to 
present or to obtain decision on gen- 
eral question not involved in partic- 
ular voucher before him for certifi- 


Request accompanied by voucher in- 
volving stale claim—voucher which 
covers two-year old expense which 
was under administrative considera- 
tion for almost two years before be- 
ing submitted by certifying officer 
for decision may not be regarded as 
current account as to which there is 
no material doubt such as is proper 
for payment by disbursing officer 
within meaning of par. 2, General 
Regs. No. 50, and, therefore, voucher 
will be transmitted to Claims Divi- 
sion, G. A. O., for consideration and 
settlement as claim 

Requirement that voucher accompany 
request—while, under authority in 
sec. 8, Dockery Act of July 31, 1894, 
as amended, disbursing officers are 
entitled to decisions only upon spe- 
cific questions involved in voucher 
which is properly before them for 
payment, heads of departments or 
establishments may apply for and 
obtain decision upon any question 
involved in payment which dis- 
bursing officer is authorized to make 
or which may arise in consequence 
of any contemplated action by such 
head of department or establish- 


Subordinate officers—practice which has 
grown up in recent years for heads of 
bureaus or other officials subordinate 


Page; GENERAL ACCOUNTING OF- Page 

FICE—Continued. 

Decisions—Continued. 

Requests—Continued. 

to head of department or establish- 
ment to apply for decisions by Comp- 
troller General does not accord with 
provisions of act of July 31, 1894, as 
amended, under which decisions are 
authorized to be rendered upon re- 
quest of “the head”’ of any executive 
department, etc., and such practice 
should be discontinued. Cire. letter of 
Dec. 13, 1946 
Jurisdiction: 

Affidavit form in connection with anti- 
strike legislation—while form o faffidavit 
for use in making payments of salaries 
from funds subject to anti-strike provi- 
sions of sec. 305, Government Corpora- 
tions Appros. Act, 1947, primarily is for 
administrative consideration, G. A, O. 
will require certificate of compliance to 
be made part of pay rolls on which em- 
ployees subject to such or similar provi- 
sions are paid their compensation 

Checks: 

Claims for amounts reclaimed from in- 
dorsers, etc.—Gen. Regs. 91, Second 
Revision, Jan. 9, 1947 

“Outstanding liabilities” claims. 
Checks, outstanding liabilities. 

Claims—terminated cost-plus contracts. 
See, generally, Contracts, cost-plus, ter- 
mination. 

_ Contracts—claims under terminated cost- 
plus contracts. See, generally, Contracts, © 
cost-plus, termination. 

Damages on account of injury, destruc- 
tion, etc., of public property—determina- 
tion as to amount of damages that should 
be recovered on account of damage to 
Govt.-owned vehicle occasioned by acci- 
dent primarily is for administrative con- 
sideration, adjustment and settlement; 
however, where satisfactory settlement 
cannot be effected administratively, 
claim may be forwarded to Claims Div., 
G. A. O., accompanied by complete re- 
port of all pertinent facts 

Decisions in general. See General Ae- 
counting Office, decisions. 

Records: 

Checks: 

Furnishing of copies—Gen. Regs. 91, 
Second Revision, Jan. 9, 1947 

Return of paid checks—Gen. Regs. 91, 
Second Revision, Jan. 9, 1947 

Copies—furnishing—checks—Gen. Regs. 
91, Second Revision, Jan. 9, 1947 

Regulations: 

Checks—procedures generally—No. 
Second Revision, Jan. 9, 1947 

Claims under Federal Tort Claims Act— 
forms and procedure for vouchering— 
No. 110, Feb. 12, 1947_...- i iceatiagiadenta ic 992 
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FICE—Continued. 
Regulations—Continued. 

Expenses of transportation of transferred 
civilian employees’ families—No. 83- 
Revised, Supp. 2, Dec. 16, 1946.......- 

Expenses of transportation of transferred 
civilian employees’ household effects— 
No. 88-Revised, Supp. 2, Dec. 16, 1946. 

Newspaper, etc., advertising—forms and 
procedure—No. 109, Dec. 20, 1946_.....- 

Pay rolls—periodic within-grade advance- 
ment data requirements—special certi- 
fication on pay rolls that employees have 
met requirements for periodic within- 
grade advancements under sec. 402, 
Federal Employees Pay Act of 1945, in 
lieu of factual notations as to length of 
service since last salary advance, efficiency 
rating, satisfactory service and conduct, 
etc., required pursuant to Gen. Regs. 
No. 34, Supp. No. 10, 23 C. G. 995, and 
Gen. Regs. No. 102, Second Revision, 
25 C. G. 940, would not meet audit re- 
quirements of this office................ 

Requisitions for disbursing funds and 
accountable warrants—No. 107, Oct. 14, 


Retirement deductions and collections— 
accounting, etc., procedure—No. 106, 


Revised, amended, or rescinded: 
No. 43, pars. 12, 13, 14, May 22, 1925, and 
Supp. 3, Dec. 9, 1936, rescinded...... 
No. 46, Oct. 16, 1925, and Supps. 1 and 2, 
May 6 and Oct. 6, 1926, respectively, 


No. 54, July 6, 1926, and all Supplements 
thereto (Nos. 1 to 19), rescinded...... 
No. 66, Jan. 30, 1928, and Supp. 1, June 


No. 75, June 26, 1931, rescinded in part _- 
No. 88Revised, Supp. 1, Mar. 4, 1946, 


No. 91-Revised, Sept. 24, 1940, and 

Supp. 1, June 2, 1943, rescinded--.--.-.. 
No. 92, Feb. 6, 1940, rescinded .......... 
No. 100, Oct. 4, 1943, amended _......... 
No. 102-Second Revision, June 28, 1946, 


Signature card standard form—use dis- 
continuance—No. 92, Supp. 1, May 8, 


Voucher forms and procedure for bill- 
ing—passenger transportation—No. 
is ih BE nintintiiumenecenenon 

Travel by privately owned automobile— 
dependents of transferred civilian em- 
ployees—No. 88-Revised, Supp. 2, Dec. 


Settlements—payments by disbursing, etc., 
officers in lieu of—other than current 
accounts—voucher which covers two-year 
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old expense and which was under admin- 
istrative consideration for almost two years 
before being submitted by certifying officer 
for decision may not be regarded as current 
account as to which there is no material 
doubt such as is proper for payment by 
disbursing officer within meaning of par. 2, 
General Regs. No. 50, and, therefore, 
voucher will be transmitted to Claims 
Division, G. A. O., for consideration and 
GENERAL SUPPLY SCHEDULES: 
See Contracts, general supply schedules. 
GRATUITIES: 
Enlistment allowance: 
Naval reservist more than 18 years of age 
enlisting in Regular Navy for minority— 
in view of provisions of secs. 1418, 1419 
and 1420, R. 8., respecting minority en- 
listments in Regular Navy of boys be- 
tween 14 and 18 years of age under cer- 
tain conditions, enlistment of naval.re- 
servist in Regular Navy—when more 
than 18 but less than 21 years of age—for 
remainder of his minority (until 21 years 
of age) immediately following discharge 
from legal minority enlistment in Naval 
Reserve does not constitute legal enlist- 
ment in Regular Navy, so as to authorize 
payment of enlistment allowance pro- 
vided by sec. 10, Pay Readjustment Act 


Requirement for enlistment or reenlist- 
ment within three months of dis- 
charge: 

Computation of three-month period 
from date of reservist’s release from 
active duty or date of discharge—war- 
rant officer of Naval Reserve who, 
while in inactive duty status, enlisted 
in Regular Navy more than three 
months after date of his release from 
active duty, as distinguished from 
date of discharge from Naval Reserve, 
is not entitled to enlistment allowance 
provided by par. 4 of sec. 10, Pay Re- 
adjustment Act of 1942, as amended. 

“Three months” as being ninety days— 
active-service interruption of “ninety 
days” specified in par. 5, sec. 10, Pay 
Readjustment Act of 1942, as added 
by sec. 8, Armed Forces Voluntary 
Recruitment Act of 1945, which is to be 
disregarded in determining continuity 
of active Federal service for enlistment 
allowance computation purposes, may 
not be regarded as meaning three- 
month period and, conversely, period 
of “three months” specified in par. 4 
of said 1942 act, as amended, within 
which enlisted man may enlist or re- 
enlist in regular service after discharge 
and be entitled to enlistment allow- 
ance, may not be considered as ninety 


GENERAL ACCOUNTING OF- Page; GENERAL ACCOUNTING OF- Page 
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GRATUITIES—Continued. 
Enlistment allowance—Continued. 


Time to be included in computation: 
Ninety-day interruptions to be disre- 
garded in determining active-service 
continuity: 

As being three months—active-service 
interruption of ‘ninety days’’ speci- 
fied in par. 5, sec. 10, Pay Readjust- 
ment Act of 1942, as added by sec. 8, 
Armed Forces Voluntary Recruit- 
ment Act of 1945, which is to be dis- 
regarded in determining continuity 
of active Federal service for enlist- 
ment allowance computation pur- 
Poses, may not be regarded as mean- 
ing three-month period and, con- 
versely, period of “three months” 
specified in par. 4 of said 1942 act, as 
amended, within which enlisted 
man may enlist or reenlist in regular 
service after discharge and be en- 
titled to enlistment allowance, may 
not be considered as ninety days... 

Status of day reservist commenced 
travel to report for active duty—day 
Naval Reserve enlisted man in in- 
active duty status necessarily com- 
menced travel in order to report for 
active duty next day, as specified in 
orders recalling him to active duty, 
may be considered day of active 
service to be excluded from 90-day 
period of active-service interruption 
which, under sec. 8, Armed Forces 
Voluntary Recruitment Act of 1945, 
may be disregarded in determining 
continuity of active Federal service 
for enlistment allowance computa- 
tion purposes in connection with 
subsequent enlistment in Regular 


Mustering-out pay—effect of delayed re- 
ceipt of cancellation of release-from- 
active-duty orders—where orders cancel- 
ing Naval Reserve officer’s release-from- 


class of persons whom Sec. of War may 
determine to have been dependent for 
purposes of payment of six months’ death 
gratuity in event of death of designated 
beneficiary prior to payment thereof, has 
reference only to natural father or mother 
of decedent, and, therefore, stepfather 
standing in loco parentis to deceased 
Army enlisted man may not be regarded 
as “parent” entitled to such gratuity 
where death of only designated benefi- 
ciary (mother) occurred prior to the de- 


Steprelatives. See Gratuities, siz months’ 
death, relatives by affinity. 

Widows—effect of setting aside of divorce 
decree—where decree of divorce of Army 
officer from his first wife was set aside 
subsequent to officer’s death by court 
of competent jurisdiction because of 
fraud, person whom officer married after 
such decree was obtained may not be 
regarded as having been wife, or widow, 
of such officer to whom payment of six 
months’ death gratuity pay authorized 
by act of Dec. 17, 1919, as amended, may 
be made; rather, first wife, who remained 
officer’s wife and who, upon his death, 
became his widow, is entitled to such 


GUARDIAN AND WARD: 
Guardianship—in loco parentis status of 


guardian—affidavit submitted by Navy 
officer in support of claim for increased 
rental and subsistence allowances on ac- 
count of dependents (grandmother in loco 
parentis) which merely alleges grand- 
mother’s appointment as legal guardian 
and which is not in sufficient detail to per- 
mit determination that grandmother stood 
in loco parentis to him within meaning of 
sec. 4, Pay Readjustment Act of 1942, as 
amended, may not be regarded as estab- 
lishing officer’s right to increased allow- 


723 


327 


active-duty orders, although issued in RED BIE GINTERE orien n> ---- = 
HOLIDAYS: 
ample time, were not delivered prior to See Sundays and Holidays 
date specified in original orders for rever- i“ 
HOSPITALS: 
sion to inactive duty status, officer may Int tent oud enmen of abi 
retain amounts properly paid pursuant to ean. 


sec. 1, Mustering-Out Payment Act of See Compensation; Leaves of Absence. 


40! Medical treatment. See Medical Treatment. 
HOUSEHOLD EFFECTS: 
Packing, crating, hauling, and shipping. 
See Transportation, household effects. 
HOUSING: 
Renting to Government personnel—effect 


Six months’ death: 

Military Academy cadets, in general— 
cadets at Military Academy are to be 
regarded as officers on active list of Regu- 
lar Army within meaning of six months’ 


death gratuity statute of Dec. 17, 1919, 
as amended, so that, upon death of cadet, 
gratuity, otherwise proper, is payable to 
Person entitled thereto under terms of 


Relatives by affinity—status of stepparent 
as “‘parent”—term “‘parent” used in act 
of Dec. 17, 1919, as amended, to designate 


on right of military, etc., personnel to 
quarters or rental allowance. See Quar- 
ters, quarters allowance; Quarters, rental 


allowance. 
373 | HUSBAND AND WIFE: 
Divorce. See Divorce. 


Marriage—annulment. See Annulment of 


Marriage. 
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INJURIES: 
Personal. See Personal Injuries. 
INLAND WATERWAYS COR- 


Page | LABOR DEPARTMENT—Continued. Page 
Employment Service—Continued. 
Personnel—Continued. 


PORATION: 
Funds—availability—damage claims assert- 
ed by other Government corporations— 
funds of Inland Waterways Corp., being 
available for operation of business of com- 
mon carrier by water, are available for 
payment of property (barges, etc.) damage 
claims asserted by Defense Plant Corp. 
which arose out of performance by former 
corporation of its authorized functions, 
even though such claims may not be en- 
forceable by suit in view of principle laid 
down in Defense Supplies Corp. v. United 
States Lines Co., 148 F. 2d 311____...__--- 


INTERNATIONAL DATE LINE: : 


Per diem in lieu of subsistence—in comput- 
ing per diem in lieu of subsistence, calendar 
day lost by reason of crossing International 
Date Line (west to east) is to be included_-- 


JURORS: 


See Courts, jurors; Leaves of Absence, court. 


LABOR DEPARTMENT: 


Employment Service: 
Personnel: 

Biweekly leave credit upon termination 
of Federal employment on last work- 
day, but before end of biweekly pe- 
riod—employees of State and local 
offices of U. 8. Employment Service 
who, in accordance with act of July 
26, 1946, will have their Federal service 
terminated at close of business Fri., 
Nov. 15, 1946, one day prior to end of 
their biweekly pay period—Saturday 
being nonworkday—will be entitled 
to biweekly annual leave credit of one 
day for that pay period pursuant to 
sec. 2.1, Annual Leave Regs. 

Compensation: 

Employees detailed to State agencies: 
Employees of U. 8. Employment 
Service, Labor Dept., detailed to 
State employment agency pending 
opportunity to acquire eligibility 
for State employment, pursuant to 
act of July 26, 1946, are to be re- 
garded as not subject to provisions 
of sec. 604 (a), Federal Employees 
Pay Act of 1945, with respect to 
establishment of 40-hour basic 
workweek, but as having same 
hours of work as similarly situated 
State employees; and such em- 
ployees are not subject to over- 
time compensation provisions of 
sec. 201 of said act 
Only in case where State laws or 
regulations provide for payment 
of overtime compensation for work 
in excess of basic workweek, which 
inay be more or less than forty 
hours, would those employees of 
U. 8. Employment Service, Labor 


Compensation—Continued. 
Employees detailed to State agen- 
cies—Continued. 

Dept., detailed to State employ- 
ment agency pending opportunity 
to acquire eligibility for State em- 
ployment, pursuant to act of July 
26, 1946, be entitled to overtime 
compensation, and rate would be 
for assimilating to that used in 
computing overtime compensation 
of State employees—overtime com- 
pensation and rates authorized by 
Federal Employees Pay Act of 
1945 not being for application... .. 
Present salaries of employees of U. 8. 
Employment’ Service, Labor 
Dept., detailed to State employ- 
ment agency pending opportunity 
to acquire eligibility for State em- 
ployment, pursuant to act of July 
26, 1946, need not be adjusted in 
view of compensation restriction 
contained in said act unless such 
salaries substantially exceed those 
of similarly situated State em- 
ployees, regardless of number of 
hours in basic workweek for State 


Hours of work—employees detailed to 
State agencies—employees of U. 8. 
Employment Service, Labor Dept., 
detailed to State employment agency 
pending opportunity to acquire eligi- 
bility for State employment, pursuant 
to act of July 26, 1946, are to be re- 
garded as not subject to provisions of 
sec. 604 (a), Federal Employees Pay 
Act of 1945, with respect to establish- 
ment of 40-hour basic workweek, but 
as having same hours of work as simi- 
larly situated State employees; and 
such employees are not subject to over- 
time compensation provisions of sec. 
201 of said act. 


LEASES: 


Damages—lessor’s liability generally—im- 
plied obligation of Govt. as lessee to sur- 
render leased property in as good condition 
as at beginning of tenancy, except for rea- 
sonable wear and tear, damage by ele- 
ments, or by circumstances over which 
Govt. had no control, arises out of relation- 
ship of landlord and tenants and, therefore, 
would appear to exist even though occu- 
pancy be rent free and without formal 
contract 

Offer and acceptance—acceptance delays— 
binding effect of acceptance as affected by 
offerer’s inaction or acquiescence—failure 
of Govts promptly to accept offerer’s proposal 
to erect building and lease space therein for 
post-office quarters may not be regarded as 
defect precluding consummation of bind- 
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LEASES—Continued. 
ing contract upon acceptance, in absence 


of evidence that proposal was withdrawn 
prior to acceptance, that offerer, when 
notified of acceptance, considered it un- 
timely, or that he registered prompt 


Public property—one agency occupying pub- 

lic building under control of another. See 

Departments and Establishments, services 

between, furnishing of space, utilities, etc., 

in public buildings. 

Recording: 

Binding effect of lease upon subsequent 
grantee in absence of recording—lease 
of premises by Federal Govt. in State of 
N. Car. for original term of less than one 
year with option to renew yearly there- 
after for not to exceed four years in lease 
“for more than three years” within 
meaning of N. Car. registration statute 
and, as such, is ineffectual to bind sub- 
sequent grantee of premises to terms of 
lease in absence of recording 

Fees. See Fees, recording, leases. 

Rent: 

Increases: 

Increased construction costs resulting 
from delayed acceptance of offer to 
construct building for leasing—failure 
of Govt. promptly to accept offerer’s 
proposal to erect building and lease 
space therein for post-office quarters 
may not be regarded as any legal basis 
for increasing rental rate stipulated in 
accepted proposal to compensate 
offerer for increased costs of construc- 
tion allegedly resulting from such 
delayed acceptance, in absence of 
evidence that proposal was withdrawn 
prior to acceptance, that offerer, when 
notified of acceptance, considered it 
untimely, or that he registered prompt 


Increased construction costs resulting 
from Government’s delay in granting 
material priority, ete.—fact that there 
was delay by Govt., acting in its sov- 
ereign capacity through Civilian Pro- 
duction Adm., in granting contractor 
authority to build quarters to be leased 
by it to Govt. as post office, with 
result that cost of construction had in- 
creased over that contemplated by 
contractor in preparing its bid, may 
not be regarded as legal basis for in- 
creasing annual rental stipulated in 
agreement to construct and lease 


Repairs and improvements: 

Limitations—rent-free or nominal-rental 
premises—restoration of premises occu- 
Pied by local Selective Service boards 
rent free, upon termination of occupancy, 
is not to be considered as ‘repairs, im- 
provements, or alterations’? within 
meaning of sec. 322 of Economy Act, so 
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that percentage restriction therein as to 
amount that may be expended for re- 
pairs, etc., is not applicable. 

Rent-free or nominal-rental premises. 
See Repairs and Improvements, rent-free 
or nominal-rental premises. 


Term of—renewal option as constituting 


lease one for more than original term— 
lease of premises by Federal Govt. in State 
of N. Car. for original term ofless than one 
year with option to renew yearly thereafter 
for not to exceed four years is lease ‘‘for 
more than three years’ within meaning of 
N. Car. registration statute and, as such, 
is ineffectual to bind subsequent grantee of 
premises to terms of lease in absence of 


LEAVES OF ABSENCE: 
Annual: 


Accrual: 

Biweekly credits—separation from serv- 
ice on last workday, but before end, 
of biweekly period—employees of 
State and local offices of U. S. Employ- 
ment Service who, in accordance with 
act of July 26, 1946, will have their 
Federal service terminated at close 
of business Fri., Nov. 15, 1946, 
one day prior to end of their biweekly 
pay period—Saturday being nonwork- 
day—will be entitled to biweekly 
annual leave credit of one day for that 
pay period pursuant to sec. 2.1, Annual 


During period of voluntary service while 
on military terminal leave—persons 
who, prior to effective date of act of 
Nov. 21, 1945, permitting concurrent 
receipt of civilian compensation and 
military pay and allowances during 
periods of military terminal leave, 
voluntarily rendered civilian service 
during such terminal leave of such 
character as would have entitled them, 
if regularly assigned to civilian posi- 
tions, to leave benefits granted Federal 
employees generally by annual and 
sick leave acts of Mar. 14, 1936, may be 
considered as having earned or accrued 
leave in accordance with provisions of 
leave acts during such civilian service. 

Following transfer from full time to 
“when actually employed” position— 
employee who was transferred without 
break in service from full time per 
annum position to ‘‘when actually em- 
ployed” position in same agency, both 
positions being ‘“‘permanent” or ‘‘in- 
definite” within meaning of Annual 
and Sick Leave Regs., is entitled to 
have his annual and sick leave trans- 
ferred to his credit in new position pur- 
suant to sec. 4.8 of said regulations; 
and, upon completion of service for 
“a period of not less than 1 month” 
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under sec. 1.1 (d) of said regulations, 
employee became subject to said regu- 
lations and earns leave while serving in 


Leave on leave with pay. See Leaves of 
Absence, annual, leave on leave. 
Month-of-service requirement: 
Temporary employee separated from 
service after completing all workdays, 
but before end, of service month— 
temporary employee whose appoint- 
ment effective on Oct. 2, 1946, ended 
on Nov. 30, 1946 (Saturday, non- 
workday and end of pay period), 
and who, therefore, was not in pay 
status on Dec. 1, 1946, date his second 
service month would have expired, 
is not entitled under Annual and 
Sick Leave Regs. to annual leave 
credit as for second “month of serv- 
ice,” although he actually completed 
all prescribed tour of duty within 
limits of appointment 
Use of time worked in excepted posi- 
tion to fulfill requirement—time 
worked by employee appointed to 
excepted position under Civil Service 
Schedule A-I-6 as part time or inter- 
mittent employee, such employee be- 
ing excepted by sec. 6.1 (e), Annual 
and Sick Leave Regs. (then in ef- 
fect), from benefits of leave statutes 
of March 14, 1936, may not be 
coupled with time worked under 
concurrent appointment to excepted 
position under Schedule A-I-14 as 
indefinite employee for purpose of 
determining whether he has per- 
formed “month of service’ within 
meaning of sec. 1.1 (c) of regulations 
so as to be credited with leave as in- 
definite employee. 
“When actually employed” employees: 
“When actually employed” em- 
Ployee accrues leave under current 
Annual and Sick Leave Regs., as 
“permanent” or “temporary” em- 
Ployee, as case may be, only for 
periods of continuous service of 
one month or more, and does not 
accrue leave for month during 
which he is available for duty but 
does not render continuous service 


“When actually employed” em- 
ployee, whether classified as ‘‘per- 
manent” or “temporary” for leave 
purposes under Annual and Sick 
Leave Regs. is entitled to leave 
only for periods of continuous 
service of one month or more; and 
days on which he is not employed 
are not to be regarded as days of 
leave without pay such as would 


Month-of-service requirement—Con. 


“When actually employed”’ employ- 
ees—Continued. 

require reduction in leave credits 

previously earned—effect of break 

in continuity of service being to 

prevent accrual of leave for month 

of service in which such break oc- 


Reduction on account of absence in non- 


pay status: 

Absences totaling less than biweekly 
base-pay hours—in view of provisions 
in sec. 4.3, Annual and Sick Leave 
Regs., that leave credits of perma- 
nent employees shall be reduced 
whenever their absence in nonpay 
status “totals” equivalent of base- 
pay hours in one biweekly period, 
generally, no reduction in leave 
credits is required for absences in 
nonpay status totaling less than 


Return to duty as prerequisite to 
nonreduction—provisions of sec. 
4.2 (a), Annual and Sick Leave Regs., 
requiring return to duty as condition 
to accrual of leave in leave-with-pay 
status, unless failure to return is due 
to certain enumerated causes, are 
to be regarded as applicable with re- 
spect to accrual of leave in leave- 
without-pay status for portion of bi- 
weekly pay period, and it would be 
immaterial whether failure to return 
to duty be voluntary or involun- 
tary on part of employee 

“When actually employed” employees: 
“When actually employed” em- 

ployee who has established his 
right to annual leave either as 
“permanent” or “temporary” em- 
ployee under current Annual and 
Sick Leave Regs. may, to extent 
of his accrued annual leave, be 
carried in leave-with-pay status 
on days when he does not work; 
however, employee may not be 
carried in leave-without-pay status 
for such days so as to require de- 
ductions from his previously 
earned leave credits—effect of 
break in continuity of service 
being to prevent accrual of leave 
for month in which it occurs 
“When actually employed” em- 
Ployee, whether classified as ‘‘per- 
manent” or “‘temporary”’ for leave 
purposes under Annual and Sick 
Leave Regs. is entitled to leave 
only for periods of continuous 
service of one month or more; 
and days on which he is not em- 
Ployed are not to be regarded as 
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Accrual—Continued 

Redaction on account of absence in non- 

pay status—Continued. 
“When actually employed” employ- 

ees—Continued. 

days of leave without pay such as 
would require reduction in leave 
credits previously earned—effect of 
break in continuity of service being 
to prevent accrual of leave for 
month of service in which such 


Temporary employees generally—under 
sec. 2.1 (b), Annual and Sick Leave 
Regs., providing that temporary em- 
Ployee shall be credited with annual 
leave of 244 days “for each month of 
service,”’ and sec. 1.1(g) of said regula- 
tions defining month of service as “‘a 
period in a pay status covering a full 
calendar month or beginning on any 
date of a calendar month and ending 
at the close of business of the preceding 
date in the next calendar month,” an- 
nual leave does not accrue to credit of 
temporary employee until end of serv- 
ice month in which it is earned. 

Census enumerators not having regular 
tour of duty, in general—census enumer- 
ators who are appointed on per hour or 
per diem, when-actually-employed basis 
for definite periods of time not to exceed 
one year or for indefinite period for dura- 
tion of war and six months thereafter 
and who have no regular tour of duty are 
to be regarded as “part-time or inter- 
mittent employees” who “are not re- 
quired to be continuously employed 
during regular tour of duty” within 
meaning of sec. 6.1(e), Annual and Sick 

Leave Regs., and, as such, excluded from 

benefits of annual and sick leave acts of 

Mar. 14, 1936 

Charges for excess travel time—where per 
, diem in lieu of subsistence allowance for 
actual travel time of employee traveling 
with his wife by privately owned auto- 
mobile on mileage basis on change of 
station is used merely to determine max- 
imum amount allowable for transporting 
both employee and his wife, by compari- 
son with cost by common carrier, charg- 
ing of annual leave for travel time in ex- 
cess of that by common carrier—matter 
for administrative consideration—would 
not be in contravention of prohibition 
in sec, 45(a), Standardized Govt. Travel 

Regs. against allowance of per diem 

during period of leave. 

Compensation equivalent 
lump-sum payments. See Leaves of 
Absence, annual, lump-sum payments. 

Daylight saving time change-over during 
tour of duty—employees whose tours of 
duty on May 11, 1947, were reduced one 


hour by change at 2 a. m. from standard 
to daylight saving time in Dist. of Col. 
effected pursuant to order issued under 
act of Apr. 30, 1947, may be charged with 
one hour’s annual leave, and appropriate 
explanation may be entered in “Re- 
marks” space provided in “Time and 
Attendance Report” without showing 
exact hour of absence; likewise, similar 
notation may be entered for one overtime 
hour worked on last Sunday of Sept. 
1947 when there will be return to stand- 


Differential for employees outside U. S.— 
Philippine War Damage Commission 
employees, in general—authority grant- 
ed Philippine War Damage Com. by 
sec. 101(b), Philippine Rehabilitation 
Act of 1946, to fix “compensation and 
allowances” of its employees “‘without 
regard to* * * the Classification Act 
of 1923, as amended,” does not include 
authority to grant leave in excess of that 
prescribed by annual leave act of Mar. 
14, 1936, which is applicable to “‘all 
civilian employees of the United States 


leave after military duty—effect of gen- 
eral accumulation limitation—in view of 
act of Aug. 1, 1941, as amended, con- 
ferring upon employees entering military 
service right to have their annual leave 
remain to their credit until their return, 
Foreign Service officer reinstated in 1945 
after military service may be recredited 
with cumulative annual leave earned 
under sec, 22, act of Feb. 23, 1931, in 1940 
which he had to fhis credit when he 
entered military service, notwithstand- 
ing decisions (17 C. G. 697; 18 id. 467) to 
effect that, under provisions of said sec. 
22, only accumulated annual leave 
available to Foreign Service officer in 
given year is that from four prior calen- 


In general—elimination in current An- 
nual and Sick Leave Regs., effective 
July 1, 1946, of separate definition of 
“indefinite employees,” which ap- 
peared in prior leave regulations, and 
incorporation thereof into definition of 
“permanent employees,” as con- 
tained in said current regulations, in 
nowise affects basis upon which em- 
Ployees coming within former defini- 
tion of “indefinite employees” now 
would be entitled to leave 

Use of time worked in excepted position 
te fulfill month-of-service require- 
ment—time worked by employee ap- 
pointed to excepted position under 
Civil Service Schedule A-I-6 as part 
time or intermittent employee, such 
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Indefinite-period employees—Continued. 
- employee being excepted by sec. 6.1 (e), 
Annual and Sick Leave Regs. (then in 
affect), from benefits of leave statutes 
of March 14, 1936, may not be coupled 
with time worked under concurrent 
appointment to excepted position un- 
der Schedule A-I-14 as indefinite em- 
ployee for purpose of determining 
whether he has performed “month of 
service’’within meaning of sec. 1.1 (c) 
of regulations so as to be credited with 
leave as indefinite employee._._...... 
“When actually employed” employees. 
See Leaves of Absence, annual, “when 
actually employed” employees. 

Interns at Federal hospitals, clinics, 
etc., in general—interns employed on 
student-training basis pursuant to E. O. 
No. 9750 who are entitled to leave as 
“permanent” or “temporary” employ- 
ees, depending upon tenure of employ- 
ment, are to be regarded as in leave- 
without-pay status while out on affili- 
ation—absence for which no compensa- 
tion is payable—so that, in case of ‘‘per- 
manent” employees, such absence would 
result in reduction in leave credits, and, 
with respect to “temporary” employees, 
would result in break in continuity of 
service, thereby precluding crediting of 
leave not only for such period, but, also, 
for month of service in which break oc- 


Interval between last day of work in full 
time position and effective date of “when 
actually employed” appointment—em- 
ployee who was ¢ransferred without 
break in service from full time per annum 
position to “when actually employed” 
position in same agency, both positions 
being “‘permanent” or “indefinite” with- 
in meaning of Annual and Sick Leave 
Regs., may be granted annual leave to 
cover interval between last day of work 
under full time position and effective 
date of “when actually employed” ap- 
pointment or, if employee’s annual leave 
is insufficient to cover such interval, he 
may be placed in leave-without-pay 

Leave on leave: 

Leave covered by lump-sum payment 
upon separation from service—em- 
ployees who, upon separation from service 
on June 28, 1947, due to reduction in force, 
will be paid lump-sum annual leave 
payments pursuant to act of Dec. 21, 
1944, instead of being furloughed in 
accordance with usual practice under 
reduction-in-force regulations, will not 
be entitled to compensation for annual 
leave which would have accrued over 
lump-sum leave period had they been 
placed in leave-with-pay status, in 

view of sec. 30.402 (a), Annual and 
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Leave on leave—Continued. 
Sick Leave Regs., providing for ac- 
crual of leave ‘‘while in a leave-with- 
pay status” if failure to return to duty 
is due to reduction in force..........- 
Leave without pay. See Leaves of Ab- 
sence, annual, accrual, reduction on 
account of absence in nonpay status. 
Return to duty requirement: 
Failure to return due to reduction in 
force: 

Employee who requested and was 
granted his accrued annual leave 
immediately prior to being placed 
on furlough in contemplation of 
separation by reduction in force, 
as authorized by sec. 2.3, Annual 
and Sick Leave Regs., effective 
July 1, 1946, is entitled to receive 
compensation for leave which 
accrued during such period of 
accrued leave, in view of provi- 
sions of sec. 4.2 of said regulations 
providing for accrual of leave while 
in leave-with-pay status even 
though there is no return to duty, 
if “failure to return to duty is due 
to * * * reduction in force.” 
Compare 23 C. G. 638; 24 id, 659; 


Employee who, while on authorized 
leave without pay (maternity) fol- 
lowing period during which 
granted all accumulated annual 
and sick leave, was notified that 
she had been reached for reduction 
in force is entitled to be credited 
with annual leave which accrued 
during period of leave with pay, 
in view of sec. 4.2 (a), Annual and 
Sick Leave Regs., providing for 
accrual of leave while in leave- 
with-pay status even though there 
is no return to duty, if “failure to 
return to duty is due to *** 
reduction in force.”’..............- 

Lump-sum payments: 
Applicability of statutory antistrike 
provisions—appropriation which is 
subject to antistrike provisions of 
sec. 501, Depts. of State, Justice, 
Commerce, and Judiciary Appro. Act, 
1947, is not available for payment of 
lump sum for leave under act of Dec. 
21, 1944, to employee who is separated 
from service without having furnished 
evidence of compliance with such pro- 
visions, even though, under said 1944 
act, lump-sum payment is not re- 
garded as salary or compensation-.- - -- 
Beneficiaries or estates of decedents— 
designation of other than beneficiary 
under retirement act—when employee 
lawfully designates beneficiary under 
applicable retirement act, right of such 
designated beneficiary, upon death of 
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employee, to lump sum due for acerued Rate at which payable: 


annual leave under sec. 2, act of 
Dec. 21, 1944, is absolute and may 
not be divested except by revocation 
of designation, and, therefore, any 
qualifying words used in designation 
naming one person as beneficiary ‘‘for 
retirement only,” and another person 
to receive ‘‘accrued annual leave only,”’ 
may not be given effect so as to defeat 
designated beneficiary’s right to pay- 
ment for such accrued leave. 24 C. G. 
540, amplified 

Certifying officers’ liability. 
Certifying Officers, liability, lump-sum 
payments for leave. 

Final separation prior to refund—in case 
of employee reemployed under same 
leave system prior to expiration of 
period over which lump-sum pay- 
ment for leave had been computed 
pursuant to act of Dec. 21, 1944, and 
shortly thereafter finally separated 
without having made required refund 
of gross compensation covering un- 
expired portion of such period, with 
recredit of leave represented thereby, 
such refund may be effected by de- 
duction from final lump sum due or 
from final salary payment—drawing 
of checks necessary to adjustment, dis- 
position of amount withheld as tax, 
etc., to be in accordance with pro- 
cedure set forth in this decision 

Fiscal year appropriation chargeable—in 
case of employee separated from serv- 
ice in June 1946, lump-sum leave pay- 
ment authorized by act of Dec. 21, 1944, 
is chargeable to 1946 fiscal year appro- 
priation available for such payment 
on date of separation, regardless of 
fact that portion of payment for leave 
extending beyond June 30, 1946, may 
be computed on increased rates au- 
thorized by Federal Employees Pay 
Act of 1946, effective July 1, 1946, or 
that, for administrative reasons, pay- 
ment is not made until after beginning 
of 1947 fiscal year 

Interns at Federal hospitals, clinics, etc., 
in general—maximum stipend pre- 
scribed by Civil Service Com. pur- 
suant to E. O. No. 9750 for interns 
employed on student-training basis, 
which covers all benefits in nature of 
compensation, may not be regarded 
as including lump-sum annual leave 
payments authorized under act of 
Dec. 21, 1944, so that trainee may be 
paid lump sum for all annual leave to 
his credit at date of separation from 
service, regardless of fact that during 
year in which such payment is made 
he had received prescribed maximum 


Administrative compensation rate 
changes becoming effective during 
leave period covered by payment— 
in case of War Dept. wage-board 
employee separated from service 
after new wage schedule has been 
authorized by departmental Wage 
Coordination Board but prior to 
date order is published fixing effec- 
tive date thereof, compensation 
changes effected thereby may not 
be reflected in lump-sum leave pay- 
ment under act of Dec. 21, 1944, for 
leave period extending beyond effec- 
tive date of such schedule; however, 
employee separated after such order 
is published is entitled to have com- 
pensation changes reflected in lump- 
sum payment for leave period ex- 
tending beyond effective date of new 


Compensation rate changes becoming 
effective during leave period covered 
by payment, in general—lump-sum 
payment for leave authorized by act 
of Dec. 21, 1944, upon separation from 
service is not for computation on 
basis of any and all compensation 
changes occurring in interim be- 
tween date of separation and expira- 
tion of leave period to be considered 
in determining amount of such pay- 
ment, but on basis of employee’s 
rights under all applicable laws and 
regulations existing at time of sepa- 
ration which would have affected 
compensation had he remained in 
service for period covered by leave. 

Compensation rate changes by law 

becoming effective during leave 
period covered by payment: 

Lump-sum payment under act of 
Dec. 21, 1944, for accrued annual 
leave of employees who were sep- 
arated after date of approval (May 
24, 1946) of Federal Employees 
Pay Act of 1946 (effective July 1, 
1946) increasing basic rates of com- 
pensation, and whose leave covers 
period extending beyond June 30, 
1946, properly should reflect com- 
pensation changes effected by 1946 
act for so much of period as extends 
beyond June 30, 1946 

Rule set forth in decision in 26 C. G. 
9, respecting rate of compensation 
to be used in computing lump-sum 
payments for leave under act of 
Dec. 21, 1944, to employees who 
were separated after date of ap- 
proval (May 24, 1946) of Federal 
Employees Pay Act of 1946 (ef- 
fective July 1, 1946) and whose 
unused annual leave covered pe- 
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Rate at which payable—Continued. 
Compensation rate changes by law 
becoming effective during leave 
period covered by payment—Con. 
riod extending beyond June 30, 
1946, is for application not only to 
cases involving right of election 
under act of Aug. 1, 1941, as amend- 
ed, to receive payment for leave 
upon entering military service but, 
also, to all cases of separation after 


While employee who was separated 
after May 24, 1946, date of ap- 
proval of Federal Employees Pay 
Act of 1946, effective July 1, 1946, 
is entitled under lump-sum leave 
payment statute of Dec. 21, 1944, 
to have lump sum reflect compen- 
sation increases effected by 1946 
act for the portion of his leave ex- 
tending beyond June 30, 1946, em- 
ployee who was separated prior to 
May 24 is not so entitled, because, 
at time of separation, increases 
were not authorized by statute. 


Final separation prior to refund upon 
reemployment—in case of employee 
reemployed under same leave sys- 
tem prior to expiration of period over 
which lump-sum payment for leave 
had been computed pursuant to act 
of Dec. 21, 1944, refund of gross com- 
pensation covering unexpired por- 
tion of such period is required, for 
deposit as ‘Miscellaneous Receipts,”’ 
and leave represented thereby re- 
credited in second employment, even 
though employee has been finally 
separated shortly after second em- 
ployment and before making re- 
quired refund—final lump-sum pay- 
ment to be computed as of date of 


Inclusion of Postal Service employees’ 
automatic promotions—lump sum 
authorized to be paid under act of 
Dec. 21, 1944, for accrued annual 
leave of Postal Service employee 
upon separation from service at close 
of business of last day of quarter 
when he completes requisite one 
year’s satisfactory service in one 
grade and meets all other require- 
ments for automatic promotion to 
next higher grade on following day 
(beginning of next quarter) pursuant 
to Postal Service pay statute of July 
6, 1945, may be computed at higher 
salary rate which he would have re- 
ceived had he remained in service. 

Postmaster’s salary adjustment be- 

coming due during leave period 

covered by payment—postmaster 


whose annual salary is adjusted ef- 

fective July 1 on basis of gross postal 

receipts for four quarters ending 

Dec. 31, preceding such adjustment, 

pursuant to sec. 8 (a), Postal Service 

pay statute of July 6, 1945, and 

Postal Laws and Regulations of 

1940, as amended, and who is sepa- 

rated from service between last day 

of calendar year and July 1 next fol- 
lowing should be paid lump sum 
under act of Dec. 21, 1944, for that 
portion of his accrued annual leave 
extending beyond July 1, at adjusted 
salary rate effective on such date for 
office from which separated... ..... 
Within-grade salary advancement in- 
clusion: 

Leave period covered by lump-sum 
payment under act of Dec. 21, 
1944, not being “service,” lump 
sum payable for unused leave of 
employee separated from service 
prior to completion of 12 or 18 
months of service, as case may be, 
necessary to entitle him to within- 
grade advancement under sec. 402, 
Federal Employees Pay Act of 
1945, is for computation without 
regard to advancement to which 
the employee might have been 
entitled had he not been separated 
until expiration of leave. 26 C. G. 


Where, prior to date of separation, 
employee has completed requisite 
period of actual service, and has 
met all other conditions, for with- 
in-grade advancement under sec. 
402, Federal Employees Pay Act 
of 1945, fact that, because such ad- 
vancements are not effective until 
beginning of next pay period fol- 
lowing completion of required pe- 
riod of service, advancement was 
not actually received prior to sep- 
aration would not preclude includ- 
ing it in computation of lump-sum 
payment under act of Dec. 21, 
1944, for leave extending beyond 
beginning of next pay period...._. 


Where all conditions precedent to 
within-grade advancement under 
sec. 402, Federal Employees Pay 
Act of 1945, had been met on or 
before date of separation stipulated 
in employee’s 30-day advance no- 
tice of separation because of a re- 
duction in force, such advance- 
ment may be considered in com- 
Putation of lump-sum payment 
for leave under act of Dec. 21, 
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Final separation prior to refund—in 
case of employee reemployed under 
same leave system prior to expiration 
of period over which lump-sum pay- 
ment for leave had been computed 
pursuant to act of Dec. 21, 1944, re- 
fund of gross compensation covering 
unexpired portion of such period is 
required, for deposit as ‘‘Miscella- 
neous Receipts,” and leave repre- 
sented thereby recredited in second 
employment, even though employee 
has been finally separated shortly 
after second employment and before 
making required refund—final lump- 
sum payment to be computed as of 
date of second separation 

Reemployment in temporary position 
following separation from prior tem- 
porary position—employee separated 
from one temporary position and 
employed the next day, without 
break in service, in another tempo- 
rary position under same leave sys- 
tem in different agency, there being 
no right of transfer under sec. 18.9 of 
War Service Regs., as revised, is to 
be regarded as “separated from serv- 
ice’’ and, therefore, entitled to lump- 
sum payment under act of Dec. 21, 
1944, for annual leave to her credit at 
date of separation; and employee 
will not be required to refund any 
part of such lump-sum payment to 
em 

Separation from temporary position in 

which prior leave accrual not credited 

upon transfer from permanent posi- 
tion—where agency, in exercise of its 
discretion under sec. 4.9 (b), Annual 
and Sick Leave Regs., did not credit 
employee, upon transfer from perma- 
nent position in another agency to 
temporary position, with annual leave 
which accrued in permanent position, 
lump-sum leave payment under act of 

Dec. 21, 1944, for accumulated annual 

leave to employee's credit at date of 

transfer may not, upon subsequent 
separation from service, be made by 
agency to which transferred 

Statutory requirement as affecting 
grant of leave immediately prior to 
separation, retirement, etc.: 

Where employee had been given re- 
quired written notice of her sepa- 
tation from service as of certain day, 
because of reduction in force, but, 
prior to actual separation, notice of 
separation purportedly was amend- 
ed so as to extend date of separation 
for additional period of leave with- 
out pay, lump-sum payment for 
leave authorized by act of Dec. 21, 


grant of leave immediately prior to 

Separation, retirement, etc.—Con. 
1944, upon separation from service is 
for computation over period immed- 
iately following date of separation 
designated in original notice and 
not over period following such ad- 
ditional leave without pay 

Employee who is to be placed on fur- 
lough prior to separation by reduc- 
tion in force may, upon request, be 
granted all accumulated and accrued 
annual leave prior to being placed on 
furlough, pursuant to sec. 2.3, An- 
nual Leave Regs., effective July 1, 
1946, notwithstanding prior decisions 
of this office (24 C. G. 511; id. 617; id. 
659; 25 id. 228; 26 id. 119) to effect 
that, in view of lump-sum leave pay- 
ment statute of Dec. 21, 1044, an- 
nual leave could not be granted for 
period immediately prior to sepa- 


Sundays and holidays—lump-sum pay- 


ment under act of Dec. 21, 1944, for 
accrued leave is not to be regarded as 
compensation for holiday or any other 
day falling within period over which 
payment is computed 


Transfer, appointment, or reappointment 


from permanent to temporary posi- 
tion: 

Employees appointed under Tempo- 
rary Civil Service Regs.—in view 
of fact that employees appointed 
pursuant to sec. 2, Reg. VIII, 
Temporary Civil Service Regs., 
providing for temporary appoint- 
ments “pending the establishment 
of a register,”” without time limita- 
tion, are “permanent” employees 
for leave purposes, whereas those 
appointed under sec. 4 of said regula- 
tion for “job employment” of tem- 
porary character, not to exceed six 
months, are “temporary” employees 
for leave purposes, lump-sum pay- 
ment for accumulated and accrued 
annual leave is required under act 
of Dec. 21, 1944, upon transfer of such 
employees between positions cov- 
ered by secs. 4 and 2 of regulations__ 

In general—on basis that annual leave 
is granted to permanent and tempo- 
rary employees according to separate 
systems, although grant of leave to 
both classes of employees is provided 
for by same statute, appointment, 
reappointment, or transfer of em- 
ployee from permanent to temporary 
position without break in service 
may be regarded as transfer to posi- 
tion under “‘different leave system” 
within meaning of sec. 3, act of Dec. 
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Transfer, appointment, or reappoint- 
ment from permanent to temporary 
position—Continued. 
21, 1944, entitling employee to lump- 
sum payment for leave to his credit 
in permanent position, computed as 
of last day of service in such position. 
24 C. G. 726, overruled. -.-.........- 

Transfer, appointment, or reappoint- 
ment from temporary to permanent 
position: 

Employees appointed under Tempo- 
rary Civil Service Regs.—in view of 
fact that employees appointed pur- 
suant to sec. 2, Reg. VIII, Tem- 
porary Civil Service Regs., providing 
for temporary appointments “‘pend- 
ing the establishment of a register,” 
without time limitation, are “‘per- 
manent”’ employees for leave purposes, 
whereas those appointed under sec. 4 
of said regulation for ‘job employ- 
ment” of temporary character, not 
to exceed six months, are “tempo- 
rary” employees for leave purposes, 
lump-sum payment for accumulated 
and accrued annual leave is required 
under act of Dec. 21, 1944, upon 
transfer of such employees between 
positions covered by secs. 4 and 2 of 
Riis kctttdaseccnstccittaicen> 

In general—employee who was trans- 
ferred from temporary to permanent 
position in same agency without 
break in service is entitled under act 
of Dec. 21, 1944, as for a transfer 
between different leave systems (26 
C. G. 259), to lump-sum payment 
for annual leave to his credit on last 
day of service in temporary posi- 


BR iidediitedbncctvcltikinuwiiees 604, 786 


Transfer or separation and reappoint- 
ment to positions under same leave 
systems: 

Neonworkdays intervening—occur- 
rence of nonworkdays between day 
per annum employee leaves service 
of one agency and enters service of 
another, under same leave system, 
need not be regarded as requiring 
application of provisions of lump- 
sum leave payment statute of Dec. 
21, 1944, and leave may be trans- 
ferred in accordance with applicable 
provisions of leave regulations. .--_- 

Temporary to temporary position— 
employee separated from one tem- 
porary position and employed the 
next day, without break in service, 
in another temporary position under 
same leave system in different 
agency there being no right of trans- 
fer under sec. 18.9 of War Service 

Regs., as revised, is to be regarded 
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Annual—Continued. 
Lump-sum payments—Continued. 

Transfer or separation and reappoint- 
ment to positions under same leave 

systems—Continued. 
as “separated from service” and, 
therefore, entitled to lump-sum pay- 
ment under act of Dec. 21, 1944, for 
annual leave to her credit at date of 


Underpayments: 
Administrative adjustments—admin- 
istrative agency should not take any 
action to reopen or to adjust cases 
where it is believed underpayments 
were made under provisions of lump- 
sum leave payment statute of Dec. 

21, 1944, upon employee’s separation 
from service, and all claims filed in 
administrative office respecting such 
underpayments should be trans- 
mitted to G. A. O. for direct settle- 
Claims procedure—administrative 
agency should not take any action 
to reopen or to adjust cases where it 
is believed underpayments were 
made under provisions of lump-sum 

leave payment statute of Dec. 21, 

1944, upon employee's separation 

from service, and all claims filed in 

administrative office respecting such 
underpayments should be trans- 
mitted to G. A. O. for direct settle- 
Part time or intermittent employees— 
Civil Service Schedule A-1-6 employees, 
in general—description of appointees 
under Civil Service Schedule A-1-6 not 
having been changed by Commission 
to include, in addition to those “‘whose 
duties require only a portion of his time, 
or whose services are needed for very 
brief periods at intervals,”’ appointees 
whose appointments contemplate con- 
tinuous employment for periods of one 
month or more, employees appointed 
under such schedule will continue to 
be regarded as part time or intermittent 
employees within meaning of exclusion 
provisions of sec. 6.1 (e), Annual and 

Sick Leave Regs., and as such are not 

entitled to leave under leave act of Mar. 

14, 1936. 25 C. G. 796, amplified 

Postal Service: 

Lump-sum payments. See, generally, 
Leaves of Absence, annual, lump-sum 
payments. 

Rural carriers generally—Saturdays— 
in view of sec. 6, Postal Service pay 
statute of July 6, 1945, providing for 
granting annual and sick leave with 
pay to Postal Service employees ex- 
clusive of Saturdays, Sundays, and 

holidays, and sec, 17 (a) of said act, 
fixing compensation of rural carriers 
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on basis of performance of services ‘“‘six 

days a week,” absences of rural carriers 

on Saturdays may not be charged 
against their annual or sick leave, nor 
may such carriers be compensated for 

Saturdays when no service is rendered. 

25 C. G. 412, amplified 

Rate of compensation payable: 

Employees rotating on shifts for which 
different compensation rates are pay- 
able—employee subject to forty-hour 
week statute of Mar. 28, 1934, and 
regularly working on rotating day and 
night shifts should be paid at day rate 
for portion of authorized period of 
eave with pay during which he would 
have been assigned to day shift, and 
at night rate, including differential, 
for portion during which he would 
have been assigned to night shift. 
24 C. G. 39, amplified 

Lump-sum payments. See Leaves of 
Absence, annual, lump-sum payments, 
rate at which payable. 

Piece-work employees—Navy Dept. 
employees regularly paid on piece- 
work basis may be compensated for 
annual leave at average hourly rate of 
pay determined by dividing total pro- 
duction earnings of particular em- 
ployee, exclusive of any overtime com- 
pensation, for 20 full days of operation 
by 160 hours (number of hours regular- 
ly worked during 20-day period) .- -.-- 

Recredit of prior accrued leave: 

After military duty: 

Permanent employee who entered 
military, naval, or merchant marine 
service is entitled, under sec. 4.11 
(a), Annual and Sick Leave Regs., 
effective July 1, 1946, to have his 
unused leave restored upon being 
reemployed, within 120 days after 
release from service, as ‘‘permanent”’ 
employee within definition in sec. 
1.1 (b) of said regulations, irrespec- 
tive of whether he met statutory 
requirements for mandatory restora- 
tion under sec. 8, Selective Training 
and Service Act of 1940, as amended, 
or whether such appointment was 
new appointment, or reappoint- 
ment or reinstatement in agency 
other than one to which his manda- 
tory restoration rights apply. 25 
C. G. 852, distinguished 

Foreign Service officers—in view of act 
of Aug. 1, 1941, as amended, con- 
ferring upon employees entering 
‘nilitary service right to have their 
annual Jeave remain to their credit 
until their return, Foreign Service 
officer reinstated in 1945 after mili- 
tary service may be recredited with 


After military duty—Continued. 
cumulative annual leave earned 
under sec. 22, act of Feb. 23, 1931, in 
1940 which he had to his credit when 
he entered military service, notwith- 
standing decisions (17 C. G. 697; 18 
id. 467) to effect that, under pro- 
visions of said sec. 22, only accumu- 
lated annual leave available to For- 
eign Service officer in given year is 
that from four prior calendar years-- 

Reemployment prior to expiration of 

period for which lump-sum payment 
made—final separation prior to refund 
for unexpired period—in case of 


employee reemployed under same 


leave system prior to expiration of 
period over which lump-sum payment 
for leave had been computed pursuant 
to act of Dec. 21, 1944, refund of gross 
compensation covering unexpired por- 
tion of such period is required for de- 
posit as “Miscellaneous Receipts,’ 
and leave represented thereby re- 
credited in second employment, even 
though employee has been finally 
separated shortly after second employ- 
ment and before making required 
refund—final lump-sum payment to 
be computed as of date of second sep- 


Separation from service: 


Leave on leave. See Leaves of Absence, 
annual, leave on leave. 

Lump-sum payments. See Leaves of Ab- 
sence, annual, lump-sum payments. 


Service credit status for retirement. See 


Retirement, civilian, service credits. 


Temporary employees: 


Monthly credits, in general—under sec. 
2.1 (b), Annual and Sick Leave Regs., 
providing that temporary employee 
shall be credited with annual leave of 
2% days “for each month of service,” 
and sec. 1.1 (g) of said regulations 
defining month of service as ‘‘a period 
in a pay status covering a full calendar 
month or beginning on any date of a 
calendar month and ending at the 
close of business of the preceding date 
in the next calendar month,” annual 
leave does not accrue. to credit of 
temporary employee until end of 
service month in which it is earned-- 

Separation from service after completing 
all workdays, but before end, of 
service month—temporary employee 
whose appointment effective on Oct. 
2, 1946, ended on Nov. 30, 1946 (Satur- 
day, nonworkday and end of pay 
period), and who, therefore, was not 
in pay status on Dec. 1, 1946, date his 
second service month would have 
expired, is not entitled under Annual 
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and Sick Leave Regs. to annual leave 
credit as for second “month of service,”’ 
although he actually completed all 
prescribed tour of duty within limits 


Between permanent and temporary 
positions—transfer of employee who 
occupied temporary position in one 
agency within meaning of sec. 1.1 (c), 
Annual and Sick Leave Regs., to 


permanent position in another agency. 


is to be regarded as transfer to position 
under different leave system (26 C. G. 
259) within purview of sec. 3, lump- 
sum leave payment statute of Dec. 21, 
1944, and, therefore, annual leave 
which accrued in temporary position 
may not be placed to employee’s credit 
in permanent position 

Effective date of interagency transfers, 
in general—matters respecting credit- 
ing or charging of leave of employee 
whose traveling and transportation 
expenses are authorized under sec. 1, 
administrative expense statute of Aug. 
2, 1946, upon transfer between agen- 
cies—whether by separation and reap- 
pointment or by informal notice of 
transfer—would be governed by 
effective date of transfer, regardless of 
when necessary travel to new post of 
duty commences 

Full time to “when actually employed” 
position—general rule—employee who 
was transferred without break in 
service from full time per annum 
position to “when actually employed” 
position in same agency, both posi- 
tions being “permanent” or “‘indefi- 
nite” within meaning of Annual and 
Sick Leave Regs., is entitled to have 
his annual and sick leave transferred 
to his credit in new position pursuant 
to sec. 4.8 of said regulations; and, upon 
completion of service for “a period of 
not less than 1 month” under sec. 1.1 
(d) of said regulations, employee be- 
came subject to said regulations and 
earns leave while serving in his new 


Nonworkdays intervening between 
employments—occurrence of non- 
workdays between day per annum 
employee leaves service of one agency 
and enters service of another, under 
same leave system, need not be re- 
garded as requiring application of 
provisions of lump-sum leave payment 
statute of Dec. 21, 1944, and leave may 


be transferred in accordance with 
applicable provisions of leave regula- 


‘‘When actually employed” employees: 
Accrual following transfer from full-time 


position—employee who was trans- 
ferred without break in service from 
full-time per annum position to “‘when 
actually employed” position in same 
agency, both positions being “perma- 
nent” or “indefinite” within meaning 
of Annual and Sick Leave Regs., is 
entitled to have his annual and sick 
leave transferred to his credit in new 
position pursuant to sec. 4.8 of said 
regulations; and, upon completion of 
service for ‘‘a period of not less than 1 
month” under sec. 1.1 (d) of said 
regulations, employee became subject 
to said regulations and earns leave 
while serving in his new position 


Employees with appointments of limited 


duration—employee paid on ‘‘when 
actually employed” basis under 
appointment for definite period of 
time not exceeding one year is to be 
regarded as “temporary” employee 
within definition of that term in sec. 
1.1 (c), current Annual and Sick Leave 
Regs., rather than as “permanent” 
employee as defined in sec. 1.1 (b) of 
said regulations, and, if otherwise 
entitled thereto, accrues annual leave 
at rate of 24 days for each month of 


Granting of leave on nonemployment 


days—“when actually employed’”’ em- 

ployee who has established his right 

to annual leave cither as “permanent” 
or “temporary” employee under cur- 
rent Annual and Sick Leave Regs. 
may, to extent of his ‘accrued annual 
leave, be carried in leave-with-pay sta- 
tus on days when he does not work; 
however, employee may not be carried 
in leave-without-pay status for such 
days so as to require deduction from his 
previously earned leave credits—effect 
of break in continuity of service being 
to prevent accrual of leave for month 
in which it occurs 

Month-of-service requirement for leave 

accrual: 

“When actually employed” employee 
accrues leave under current Annual 
and Sick Leave Regs., as “‘perma- 
nent” or “temporary” employee, as 
case may be, only for periods of con- 
tinuous service of one month or more, 
and does not accrue leave for month 
during which he is available for duty 
but does not render continuous serv- 
ice for such period 
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“When actually employed” employees— 

Continued. 

Month-of-service requirement for leave 
accrual—Continued. 

‘‘When actually employed” employee, 
whether classified as “permanent” 
or “temporary” for leave purposes 
under Annual and Sick Leave Regs. 
is entitled to leave only for periods of 
continuous service of one month or 
more; and days on which he is not 
employed are not to be regarded as 
days of leave-without-pay such as 
would require reduction in leave 
credits previously earned—effect of 
break in continuity of service being 
to prevent accrual of leave for month 
of service in which such break 


Court: 


Dist. of Col. employees testifying for 
Government—proceedings outside Dist. 
of Col.—employee of Dist. of Col. gov- 
ernment who is called upon to testify on 
behalf of U. S. in court proceedings out- 
side Dist. of Col. is within purview of act 
of Oct. 14, 1941, prohibiting payment of 
witness fees to employees of Dist. of Col. 
testifying on behalf of U. S.; however, in 
accordance with provisions of said act, 
employee should suffer no loss of salary 
or deduction from accrued annual 


Employees excused from jury service for 
temporary period: 

Employee otherwise entitled to absence 
with pay pursuant to act of June 29, 
1940, on account of jury service may, 
within administrative discretion, be 
informed that, if excused from jury 
duty for one day or even substantial 
portion thereof, he would be expected 
to return to duty or suffer charge 
against his annual leave to extent that 
he failed to return to duty, in case 
where such return would not work 
hardship on employee because of dis- 
tance of court from his residence or 
place of duty, or in case of employee 
engaged on night work. 20 C, G. 181, 


In case of employees who otherwise are 
entitled, on account of jury service, to 
leave of absence with pay under act of 
June 29, 1940, and who are excused by 
the court for periods in excess of one 
day during term of service, such as 
from Friday to Monday, or from Sat- 
urday to Tuesday, court leave of ab- 
sence may not be granted for any day 
within such periods. 

Furlough— without pay. 

Absence, without pay. 

Jury service. See Leaves of Absence, court. 
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Annual—Continued. Military: 


Air Corps Reserve members—civilian em- 
ployees who are members of Air Corps 
Reserve (component of Officers’ Reserve 
Corps), as distinguished from Air Corps 
Enlisted Reserve (component of En- 
listed Reserve Corps), are entitled to 
leave of absence from their civil positions 
without loss of pay when ordered to duty 
for training or instructions, for not to 
exceed 15 days in any one calendar year, 


as provided by act of May 12, 1917, in. 


case of civilian employees who are mem- 
bers of Officers’ Reserve Corps 

Coast and Geodetic Survey officers, in 
general—commissioned officers of Coast 
and Geodetic Survey who are subject to 
leave provisions of sec. 1265, R. §., by 
virtue of sec. 11, act of May 18, 1920, 
assimilating such officers to pay and 
allowances of Navy officers, are within 
purview of provisions of sec. 3 (b), Armed 
Forces Leave Act of 1946, limiting allow- 
ance of full pay for absence with leave to 
maximum of sixty days............-.- ce 

Concurrent civilian employment. See Com- 
pensation, double, military personnel on 
civilian duty. 

Effect of act of Nov. 21, 1945, in general— 
purpose of act of Nov. 21, 1945, permit- 
ting person on military terminal leave to 
enter Govt. employment and concur- 
rently receive civilian compensation and 
military pay and allowances, was not to 
authorize granting of military terminal 
leave but was intended to except pay- 
ment therefor from double compensation 
restrictions; accordingly, said act has no 
application to entitle former Public 
Health Service officers to terminal leave 
payments while employed as civilian 
employees, where officers waived their 
terminal-leave benefits in order that they 
might be separated from service prior to 
effective date (July 29, 1945) of E. O. 
No. 9575, constituting such corps branch 


Employees appointed under sec. 2, Reg. 
VIII, Temporary Civil Service Regs., in 
general—employees receiving appoint- 
ments under sec. 2, Reg. VIII, Tempo- 
rary Civil Service Regs., are to be re- 
garded as temporary employees not en- 
titled to military leave with pay under 
statutes relating to granting of such 
leave to civilian officers and employees 
for training as members of National 
Guard (32 U. 8. Code 75), Officers Re- 
serve Corps of Army (10 U. 8. Code 371), 
and Naval Reserve (34 U. S. Code 853g) - 

Enlisted personnel, in general—provisjons 
of sec. 3, Armed Forces Leave Act of 
1946, that regulations governing granting 
of leave issued by the several Secretaries 
of departments concerned “‘shall provide 
equal treatment for officers and enlisted 
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men” have no effect to authorize extend- 
ing to enlisted men benefits of preexist- 
ing leave laws exclusively applicable to 


Enlisted Reserve Corps members—in 
absence of statutory authority, civilian 
employees who are members of Enlisted 
Reserve Corps may not be granted 
leave of absence with pay from their 
civil positions fur purpose of military 

* training 

Excess: 

Half-pay rights: 

Marine Corps officers, who are entitled 
to benefits of Army leave laws by 
reason of pay and allowance assimi- 
lation provisions of sec. 1612, R. 8., 
are entitled to half pay for leave in 
excess of that authorized by sec. 
3, Armed Forces Leave Act of 1946, 
on basis that half pay for excess 
leave is provided for Army officers 
by sec. 1265, R. 8., which latter pro- 
vision of law is not repealed by 1946 


Provisions of sec. 3, Armed Forces 
Leave Act of 1946, that regulations 
governing granting of leave issued 
by the several Secretaries of depart- 
ments concerned “shall provide 
equal treatment for officers and en- 
listed men” have no effect to au- 
thorize extending to enlisted men 
benefits of preexisting leave laws 
exclusively applicable to officers, so 
that payment of half pay to enlisted 
men for leave in excess of that per- 
mitted by said act is not authorized 
by reason of fact that officers are en- 
titled to half pay for such excess 
leave under sec. 1265, R. S 

Pay equivalent payments: 
Accrued leave exceeding 60 days on Aug. 
31, 1946: 

Coast and Geodetic Survey officers: 

Commissioned officers of Coast and 
Geodetic Survey are not entitled 
to be compensated for accumu- 
lated or accrued leave to« their 
credit on Aug. 31, 1946, in excess of 
sixty days under secs. 4 (b) and 
5 (b), Armed Forces Leave Act of 
1946, on basis that such special 
compensation for unused leave 
may be regarded as part of “pay 
and allowances” of Navy officers 
to which officers of Coast and 
Geodetic Survey are assimilated 
under sec. 11, act of May 18, 1920_- 

Fact that commissioned officers of 
Coast and Geodetic Survey are 
entitled, while assigned to mili- 
tary duty with Army or Navy 
pursuant to sec. 16, act of May 22, 


Pay equivalent payments—C ontinued. 
Accrued leave exceeding 60 days on Aug. 
31, 1946—Continued. 
Coast’and’Geodetic Survey officers— 
Continued. 
1917, to receive same pay and al- 
lowances as military officers of 
relative rank, may not be regarded 
as constituting officer of such 
service “member of the armed 
forces” as defined in sec. 2 (a), 
Armed Forces Leave Act of 1946, 
so as to entitle such officer to 
compensation for accumulated or 
accrued leave to his credit on Aug. 
31, 1946, in excess of sixty days___- 


Leave accrued but unused prior to sepa- 
ration from service—wbere Reserve 
officers of Public Health Service com- 
missioned corps were voluntarily 
separated from service without re- 
ceiving benefit of their accumulated 
leave, in order that they might be 
released from active duty prior to 
effective date (July 29, 1945) of E. O. 
No. 9575, constituting such corps 
branch of armed forces, officers’ right 
to pay and allowances ceased on date 
of termination and there is no author- 
ity whereby payment now may be 
made for leave which was not granted 
while they were in active-duty status_ 


Rate at which payable—retroactive pro- 
motion—in case of officers of Army of 
U. S. and Reserve officers who were 
eligible for one-grade promotions pur- 
suant to War Dept. Cires. Nos. 10 and 
140 coincident with processing for relief 
from active duty, but who, through 
administrative error or oversight, were 
not timely issued promotion orders, 
subsequent orders announcing promo- 
tion of officer as of date he became 
eligible are ineffective to authorize 
payment of pay and allowances of 
higher grade, during terminal leave, 
prior to date of issuance of such promo- 
tion orders. 


Temporary employees, in general—tempo- 
rary employees are not within contem- 
lation of various statutes relating to granting 
of military leave to civilian officers and 
employees for training while members of 
National Guard (32 U. 8. Code 75), 
Officers Reserve Corps of Army (10 
U. 8. Code 371), and Naval Reserve (34 
U. 8. Code 853g)—terms used therein 
having relation to regular or permanent 
employees only. 

Transfer of leave credit—Army of 
U. S. officers appointed in Regular 
Army—commissioned officers of Army 
of U. S. on active duty who are not as- 
signed to any particular component 
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thereof and who are appointed in Regu- 
lar Army pursuant to act of Dec. 28, 
1945, without break in service con- 
tinue to serve on duty as “officers” 
of Army within meaning of Army leave 
acts (sec. 1265, R. 8., and act of July 29, 
1876) and, therefore, may carry forward 
their accumulated leave into their Reg- 
ular Army officer status. 25 C. G. 516, 
amplified 

War service indefinite employees, in 
general—war service indefinite employ- 
ees are to be regarded as permanent em- 
ployees entitled to military leave with 
pay under statutes relating to granting 
of such leave to civilian officers and em- 
ployees for training as members of Na- 
tional Guard (32 U. 8. Code 75), Officers 
Reserve Corps of Army (10 U. 8. Code 
371), and Naval Reserve (34 U. S. Code 


Overtime: 


Compensation equivalent payments—sep- 
aration from service—date of separation 
stated in employee’s advance notice of 
separation due to reduction in force may 
be administratively extended so as to 
include periods covered by compensa- 
tory time off earned by employee pur- 
suant to sec. 202 (a), Federal Employees 
Pay Act of 1945, as amended; however, 
where, due to reasons beyond control of 
employee, compensatory time off is not 
taken prior to separation and no exten- 
sion of date is granted, overtime com- 
pensation should be paid in lieu of com- 
pensatory time off. 
In lieu of overtime compensation: 
Overtime compensation foreclosed by 
aggregate compensation limitation— 
employee who is prohibited by reason 
of $10,000 aggregate compensation 
limitation in sec. 603 (b), Federal Em- 
ployees Pay Act of 1945, as amended, 
from receiving overtime compensation 
may not elect under sec. 202 (a) of act 
to receive compensatory time off in 
lieu of such prohibited overtime com- 
pensation 

Separation from service—date of separ- 
ation stated in employee’s advance 
notice of separation due to reduction 
in force may be administratively ex- 
tended so as to include periods covered 
by compensatory time off earned by 
employee pursuant to sec. 202 (a), 
Federal Employees Pay Act of 1945, as 
amended; however, where, due to 
reasons beyond control of employee, 
compensatory time off is not taken 
prior to separation and no extension of 
date is granted, overtime compensa- 
tion should be paid in lieu of com- 
pensatory time off 
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In lieu of overtime compensation—Con. 
Time limitation for taking—inasmuch 
as option to receive overtime com- 
pensation or to elect to be granted 
compensatory time off in lieu thereof 
expressly is vested in employee by sec. 
202 (a), Federal Employees Pay Act of 
1945, as amended, when proper ad- 
ministrative regulations have been 
prescribed pursuant to said section, 
administrative office generally may 
not fix date, retrospectively effective, 
terminating employee’s right to com- 
pensatory time off so as to require him 
to accept overtime-compensation 
Transfer—under sec. 202 (a), Federal 
Employees Pay Act of 1945, as amend- 
ed, former employees of National 
Housing Agency who were trans- 
ferred, either voluntarily or involun- 
tarily, to Office of Housing Expediter 
pursuant to E. O. No. 9820 properly 
may be credited with compensatory 
time off to which they were entitled on 
date of transfer 


Public Health Service officers. See, general- 


ly, Leaves of Absence, military. 


Sick: 


Accrual: 

During period of voluntary service while 
on military terminal leave—persons 
who, prior to effective date of act of 
Nov. 21, 1945, permitting concurrent 
receipt of civilian compensation and 
military pay and allowances during 
periods of military terminal leave, 
voluntarily rendered civilian service 
during such terminal leave of such 
character as would have entitled them, 
if regularly assigned to civilian posi- 
tions, to leave benefits granted Federal 
employees generally by annual and 
sick leave acts of Mar. 14, 1936, may 
be considered as having earned or ac- 
crued leave in accordance with pro- 
visions of leave acts during such 
civilian service 

Following transfer from full time to 
“when actually employed” position— 
employee who was transferred without 
break in service from full time per 
annum position to “when actually 
employed” position in same agency, 
both positions being ‘“‘permanent”’ or 
“indefinite” within meaning of 
Annual and Sick Leave Regs., is 
entitled to bave his annual and sick 
leave transferred to his credit in new 
position pursuant to sec. 4.8 of said 
regulations; and, upon completion of 
service for ‘‘a period of not less than 
1 month” under sec. 1.1(d) of said 
regulations, employee became subject 
to said regulations and earns leave 
while serving in his new position 
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Use of time worked in excepted posi- 
tion to fulfill requirement—time 
worked by employee appointed to 
excepted position under Civil Serv- 
ice Schedule A-I-6 as part time or 
intermittent employee, such em- 
ployee being excepted by sec. 6.1(e), 
Annual and Sick Leave Regs. (then 
in effect), from benefits of leave 
statutes of March 14, 1936, may not 
be coupled with time worked under 
concurrent appointment to excepted 
position under Schedule A-I-14 as 
indefinite employee for purpose of 
determining whether he has per- 
formed “month of service” within 
meaning of sec. 1.1(c) of regulations 
so as to be credited with leave as 
indefinite employee 

“When actually employed” employees: 
“When actually employed” em- 

ployee accrues leave under current 
Annual and Sick Leave Regs., as 
“permanent” or “temporary’’ em- 
ployee, as case may be, only for 
periods of continuous service of 
one month or more, and does not 
accrue leave for month during 
which he is available for duty but 
does not render continuous service 
for such period 


“When actually employed” em- 
ployee, whether classified as “‘per- 
manent” or “temporary” for leave 
purposes under Annual and Sick 
Leave Regs., is entitled to leave 
only for periods of continuous serv- 
ice of one month or more; and days 
on which he fs not employed are 
not to be regarded as days of leave- 
without-pay such as would require 
reduction in leave credits previ- 
jously earned—effect of break in 
continuity of service being to 
prevent accrual of leave for month 
of service in which such break 


Reduction on account of absence in non- 
pay status: 


Absences totaling less than biweekly 
base-pay hours—in view of provi- 
sions in sec. 4.3, Annual and Sick 
Leave Regs., that leave credits of 
permanent employees shall be 
reduced whenever their absence in 
nonpay status ‘‘totals’’ equivalent 
of base-pay hours in one biweekly 
period, generally, no reduction in 
leave credits is required for absences 
in nonpay status totaling less than 


nonpay status—Continued. 

Return to duty as prerequisite to non- 
reduction—provisions of sec. 4.2(a), 
Annual and Sick Leave Regs., 
requiring return to duty as condi- 
tion to accrual of leave in leave-with- 
pay status, unless failure to return is 
due to certain enumerated causes, are 
to be regarded as applicable with 
respect to accrual of leave in leave- 
without-pay status for portion of 
biweekly pay period, and it would 
be immaterial whether failure to 
return to duty be voluntary or 
involuntary on part of employee-.-_.- 

“When actually employed” employees: 
“When actually employed” em- 

ployee who has established his 
right to annual leave either as 
“permanent” or “temporary” 
employee under current Annual 
and Sick Leave Regs. may, to 
extent of his accrued annual leave, 
be carried in leave-with-pay status 
on days when he does not work; 
however, employee may not be 
carried in leave-without-pay 
status for such days so as to require 
deduction from his previously 
earned leave credits—effect of 
break in continuity of service 
being to prevent accrual of leave 
for month in which it occurs 
‘When actually employed” em- 
ployee, whether classified as “‘per- 
manent” or “temporary” for 
leave purposes under Annual and 
Sick Leave Regs., is entitled to 
leave only for periods of continu- 
ous service of one month or more; 
and days on which he is not em- 
ployed are not to be regarded as 
days of leave-without-pay such as 
would require reduction in leave 
credits previously earned—efiect of 
break in continuity of service being 
to prevent accrual of leave for 
month of service in which such 


excess. See Leaves of Absence, sick, com- 
pensation adjustments for excess. 
Census enumerators not having regular 
tour of duty, in general—census enumer- 
ators who are appointed on per hour or 
per diem, when-actually-employed vasis 
for definite periods of time not to exceed 
one year or for indefinite period for dura- 
tion of war and six months thereafter and 
who have no regular tour of duty are to 
be regarded as “‘part-time or intermittent 
employees” who “are not_required to be 





INDEX DIGEST 1059 


LEAVES OF ABSENCE-—Continued. Page| LEAVES OF ABSENCE-—Continued. Page 
Sick—Continued. 


Sick—Continued. 


continuously employed during regular 
tour of duty” within meaning of sec. 
6.1 (e), Annual and Sick Leave Regs., 
and, as such, excluded from benefits of 
annual and sick leave acts of Mar. 14, 


Compensation adjustments for excess— 
separation from service—reduction in 
force—employee who, after receipt of 
notice of separation by reduction in 
force but prior to effective date thereof, 
submitted her resignation because of 
reduction in force may be regarded as 
having been separated due to reduction 
in force within meaning of sec. 4.6, 
Annual and Sick Leave Regs., so that 
compensation representing sick leave 
granted in excess of that earned need not 
be refunded or deducted from salary 


Granting of immediately upon restoration 
after military duty—provided it be 
administratively determined that physi- 
cal condition of employee entitled to 
reemployment benefits of sec. 8, Selective 
Training and Service Act of 1940, as 
amended, upon termination of his serv- 
ices with armed forces is not such as 
would render him unqualified to per- 
form duties of his former position, such 
employee may be restored to duty and 
upon proper application therefor, im- 
mediately may be granted sick leave to 
extent authorized by current leave regu- 
lations. 24 C. G. 357, amplified 

Indefinite-period employees: 

In general—elimination in current 
Annual and Sick Leave Regs., 
effective July 1, 1946, of separate 
definition of “indefinite employees,” 
which appeared in prior leave regula- 
tions, and incorporation thereof into 
definition of “permanent employees,” 
as contained in said current regula- 
tions, in nowise affects basis upon 
which employees coming within form- 
er definition of ‘indefinite employees” 
now would be entitled to leave 

Use of time worked in excepted position 
to fulfill month-of-service require- 
ment—time worked by employee 
appointed to excepted position under 
Civil Service Schedule A-I-6 as part 
time or intermittent employee, such 
employee being excepted by sec. 6.1 (e), 
Annual and Sick Leave Regs. (then in 
effect), from benefits of leave statutes 
of March 14, 1936, may not be coupled 
with time worked under concurrent 
appointment to excepted position 
under Schedule A-I-14 as indefinite 
employee for purpose of determining 
whether he has performed “month of 
service” within meaning of sec. 1.1 (c) 


Indefinite-period employees—C ontinued. 
of regulations so as to be credited with 
leave as indefinite employee 

“When actually employed” employees. 
See Leaves of Absence, sick, “‘when 
actually employed’”’ employees, 

Interns at Federal hospitals, clinics, etc., 
in general—interns employed on student- 
training basis pursuant to E. O. No. 
9750 who are entitled to leave as “‘per- 
manent” or “temporary” employees, 
depending upon tenure of employment, 
are to be regarded as in leave-without- 
pay status while out on affiliation— 
absence for which no compensation is 
payable—so that, in case of ‘“‘permanent”’ 
employees, such absence would result in 
reduction in leave credits, and, with re- 
spect to “temporary” employees, would 
result in break in continuity of service, 
thereby precluding crediting of leave not 
only for such period, but, also, for month 
of service in which break occurred 

Leave on leave—leave without pay. See 
Leaves of Absence, sick, accrual, reduction 
on account of absence in nonpay status. 

Military duty—recredit of sick leave upon 
return to civilian duty. See Leaves of 
Absence, sick, recredit of prior accrued 
leave, after military duty. 

Part-time or intermittent employees— 
Civil Service Schedule A-1-6 employees, 
in general—description of appointees 
under Civil Service Schedule A-1-6 not 
having been changed by Commission 
to include, in addition to those “whose 
duties require only a portion of his time, 
or whose services are Deeded for very 
brief periods at intervals,”’ appointees 
whose appointments contemplate con- 
tinuous employment for periods of one 
month or more, employees appointed 
under such schedule will continue to be 
regarded as part-time or intermittent 
employees within meaning of exclusion 
provisions of sec. 6.1 (e), Annual] and Sick 
Leave Regs., and as such are not entitled 
to leave under leave act of March 14, 
1936. 25 C. G, 796, amplified 

Postal Service—rural carriers generally— 
Saturdays—in view of sec. 6, Postal 
Service pay statute of July 6, 1945, pro- 
viding for granting annual and sick 
leave with pay to Postal Service em- 
ployees exclusive of Saturdays, Sundays, 
and holidays, and sec. 17 (a) of said act, 
fixing compensation of rural carriers on 
basis of performance of services “‘six days 
a week,” absences of rural carriers on 
Saturdays may not be charged against 
their annual or sick leave, nor may such 
carriers be compensated for Saturdays 
when no service is rendered. 25 C, G. 
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Rate of compensation payable: 

Employees rotating on shifts for which 
different compensation rates are pay- 
able—employee subject to forty-hour 
week statute of Mar. 28, 1934, and 
regularly working on rotating day and 
night shifts should be paid at day rate 
for portion of authorized period of 
leave with pay during which he would 
have been assigned to day shift, and 
at night rate, including differential, 
for portion during which he would 
have been assigned to night shift. 
24 C. G. 30, amplified. .............. 

Piece-work employees—Navy Dept. 
employees regularly paid on piece- 
work basis may be compensated for 
sick leave at average hourly rate of pay 
determined by dividing total produc- 
tion earnings of particular employee, 
exclusive of any overtime compensa- 
tion, for 20 full days of operation by 
160 hours (number of hours regularly 
worked during 20-day period) - - __--._- 

Recredit of prior accrued leave—after 
military duty—permanent employee 
who entered military, naval, or mer- 
chant marine service is entitled, under 
sec. 4.11 (a), Annual and Sick Leave 

Regs., effective July 1, 1946, to have his 

unused leave restored upon being re- 

employed, within 120 days after release 
from service, as “‘permanent’’ employee 
within definition in sec, 1.1 (b) of said 
regulations, irrespective of whether he 
met statutory requirements for manda- 
tory restoration under sec. 8, Selective 
Training and Service Act of 1940, as 
amended, or whether such appointment 
was hew appointment, or reappointment 
or reinstatement in agency other than 
one to which his mandatory restoration 
rights apply. 25 C. G. 852, distin- 


Separation from service—compensation 
adjustments for excess. See Leaves of 
Absence, sick, compensation adjustments 
for excess. 

Service credit status for retirement. See 
Retirement, civilian, service credits. 

Temporary employees—“‘when actually 
employed” employees. See, generally, 
Leaves of Absence, sick, “when actually 
employed” employees. 

Transfers: 

Effective date of interagency transfers, 
in general—matters respecting credit- 
ing or charging of leave of employee 
whose traveling and transportation 
expenses are authorized under sec. 1, 
administrative expense statute of 
Aug. 2, 1946, upon transfer between 
agencies—whether by separation and 
reappointment or by informal notice 
of transfer—would be governed by 
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Transfers—Continued. 
effective date of transfer, regardless of 
when necessary travel to new post of 
duty commences non 

Full time to “when actually employed” 
position—general rule—employee who 
was transferred without break in serv- 
ice from full time per annum position 
to “when actually employed” position 
in same agency, both positions being 

“permanent” or “indefinite” within 

meaning of Annual and Sick Leave 

Regs., is entitled to have his annual 

and sick leave transferred to his credit 

in new position pursuant to sec, 4.8 of 
said regulations; and, upon completion 
of service for “‘a period of not less than 

1 month” under sec, 1.1 (d) of said reg- 

ulations, employee became subject 

to said regulations and earns leave 
while serving in his new position. __. 

“‘When actually employed” employees: 

Accrual following transfer from full 
time position—employee who was 
transferred without break in service 
from full time per annum position to 

“when actually employed” position 

in same agency, both positions being 

“permanent” or “indefinite’’ within 

meaning of Annual and Sick Leave 

Regs., is entitled to have his annual 

and sick leave transferred to his credit 

in new position pursuant to sec, 4.8 of 
said regulations; and, upon comple- 
tion of service for “a period of not less 
than 1 month” under sec. 1.1(d) of said 
regulations, employee became subject 
to said regulations and earns leave 
while serving in his new position. ___- 

Employees with appointments of limited 
duration—employee paid on “when 
actually employed”’ basis under ap- 
pointment for definite period of time 
not exceeding one year is to be regarded 
as “temporary” employee within 

definition of that term in sec. 1,1 (c), 

current Annual and Sick Leave Regs., 

rather than as ‘“‘permmanent’’ employee 
as definedin sec. 1.1 (b) of said regula- 
tions, and, if otherwise entitled there- 

to, accrues annual leave at rate of 244 

days for each month of service -____- 

Month-of-service requirement for leave 

accrual: 

“When actually employed” employee 
accrues leave under current Annual 
and Sick Leave Regs. as “‘permanent”’ 
or “temporary” employee, as case 
may be, only for periods of continu- 
ous service of one month or more, and 
does not accrue leave for month dur- 
ing which he is available for duty 
but does not render continuous 
service for such period 
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' LEAVES OF ABSENCE—Continued. 
Sick—Continued. 
' “‘When actually employed” employees— 
i Continued. «i 
Month-of-service requirement for leave 
accrual—Continued. 

“When actually employed” employee, 
| whether classified as “‘permanent’’ 
j or “temporary” for leave purposes 
i under Annual and Sick Leave Regs. 
is entitled to leave only for periods 
of continuous service of one month 
or more; and days on which he is 
j not employed are not to be regarded 
| as days of leave-without-pay such 

as would require reduction in leave 
credits previously earned—effect of 
break in continuity of service being 

to prevent accrual of leave for month 

of service in which such break 
occurs 
Without pay: 
During period of advance notice of separa- 
tion from service—there is no objection 
to promulgation of regulation by Civil 
Service Com. whereby employees eligi- 
ble for employment or transfer who have 
been reached for reduction in force may 
be granted one-year notices of separa- 
tion, such notice periods to be composed 
of 30 days in duty and pay status, when- 
ever possible; nonduty period for dur- 
ation of any accumulated annual leave; 
and balance of year in furlough status -_ - 

Effect on accrual of annual and sick leave. 

See Leaves of Absence, annual, accrual, 
reduction on account of absence in nonpay 
status; Leaves of Absence, sick, accrual, 
reduction on account of nonpay status. 

Granting of prior to separation from serv- 

ice as affected by lump-sum leave pay- 
ment requirements — when employee 
had been given required written notice 

of her separation from service as of cer- 
tain day,’ because of reduction in force, 
but, prior to actual separation, notice of 
separation purportedly was amended 

so as to extend date of separation for 
additional period of leave without pay, 
lump-sum payment for leave authorized 

by act of Dec. 21, 1944, upon separation 
from service is for computation over 
period immediately following date of 
separation designated in original notice 
| and not over period following such addi- 
| tional leave without pay_...........___. 
Interns at Federal hospitals, clinics, etc., 
in general—interns employed on stu- 

dent-training basis pursuant to E. O. 

No. 9750 who are entitled to leave as 

“permanent” or “temporary” em- 

ployees, depending upon tenure of 

employment, are to be regarded as in 
leave-without-pay status while out on 
affiliation—absence for which no com- 
pensation is payable—so that, in case 
of “permanent” employees, such absence 
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Without pay—Continued. 


would result in reduction in leave credits, 
and, with respect to ‘“‘temporary’’ em- 
ployees, would result in break in con- 
tinuity of service, thereby precluding 
crediting of leave not only for such 
period, but, also, for month of service 
in which break occurred_____.__...___-- 
Interval between last day of work in full- 
time position and effective date of 
“when actually employed” appoint- 
ment—employee who was transferred 
without break in service from full time 
per annum position to “when actually 
employed” position in same agency, 
both positions being “‘permanent’’ or 
“indefinite” within meaning of Annual 
and Sick Leave Regs., may be granted 
annual leave to cover interval between 
last day of work under full-time position 
and effective date of ‘“‘when actually 
employed” appointment, or, if em- 
ployee’s annual leave is insufficient to 
eover such interval, he may be placed 
in leave-without-pay status_......_.___. 
“‘When actually employed” employees, in 
general: 

“When actually employed” employee 
who has established his right to annual 
leave either as “‘permanent” or “‘tem- 
porary” employee under current 
Annual and Sick Leave Regs. may, 
to extent of his accrued annual leave, 
be carried in leave-with-pay status 
on days when he does not work; how- 
ever, employee may not be carried in 
leave-without-pay status for such days 
so as to require deduction from his 
previously earned leave credits—effect 
of break in continuity of service being 
to prevent accrual of leave for month 
in which it occurs... ........:......... 

“When actually employed” employee, 
whether classified as “‘permanent’’ or 
“temporary” for leave purposes under 
Annual and Sick Leave Regs., is 
entitled to leave only for periods of 
continuous service of one month or 
more; and days on which he is not 
employed are not to be regarded as 
days of leave-without-pay such as 
would require reduction in leave 
credits previously earned—effect of 
break in continuity of service being 
to prevent accrual of leave for month 
of service in which such break occurs _-. 


LIBRARY OF CONGRESS: 
Claims settlement authority under Federal 


Tort Claims Act—definition of term “Fed- 
eral agency”’ by sec. 402 (a), Federal Tort 
Claims Act, as including “‘the executive 
departments and independent establish- 
ments” of Govt. is not to be regarded as 
excluding any agency (except as otherwise 
specifically provided) from operation of 
said act, so that authority provided thereby 
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LIBRARY OF CONGRESS—Con. 
for administrative settlement of property 
damage, personal injury or death claims 
is applicable to Library of Congress, which 
is legislative establishment 
MAILS: 
See Transportation, mails. 
MARRIAGE: 
Annulment. See Annulment of Marriage. 
MEALS: 
Furnishing as part of compensation. See 

Compensation, allowances, in kind. 

MEDICAL EXAMINATIONS: 
See Physical Examinations. 

MEDICAL TREATMENT: 
Private: 

Disabled military, naval, etc., personnel 
at home awaiting retirement—in general 
—disabled Naval Reserve officer who 
was discharged from naval hospital and 
ordered to proceed home in active-duty 
status to await completion of retirement 
proceedings under emergency procedure 
designed to make hospital beds available 
for. other patients is to be regarded as 
continuing “‘on duty’? within contem- 
plation of sec. 1586, R. 8., so as to be 
allowed reimbursement of expenses 
incurred while at home for emergency 
civilian medical attention and hospitali- 
zation, in absence of naval hospital, etc., 
facilities 

Inoculations— families of employees trans- 
ferred to overseas stations—while 
charges for inoculations of employee 
when required for travel beyond limits 
of U. S. are reimbursable travel expense 
under par. 75, Standardized Govt. Tra- 
vel Regs., cost of inoculations for mem- 
bers of employee’s immediate family in- 
cident to permanent change of station 
beyond limits of U. 8. may not be con- 
sidered as expense of “‘transportation”’ 
for which he would be entitled to reim- 
bursement under sec. 201 (a), Independ- 
ent Offices Appro. Act, 1946, and E, O. 
No. 9587, issued thereunder... .........- 

Payment of expenses to decedents’ es- 
tates—civilian medical and hospital ex- 
penses incurred by Naval Reserve officer 
while in “on duty”’ status at his home for 
which reimbursement is authorized un- 
der sec, 1586, R. 8., may be paid in event 
of his death to his widow, provided satis- 
factory evidence is submitted that such 
expenses were actually paid by her.---- 

MEETINGS: 
See Conventions, Conferences, Associations, 

Ete. 

MILEAGE: 
Active duty: 
Officer on terminal leave when recalled to 
active duty: 
Naval Reserve officer who had been or- 
dered home incident to his release from 
active duty at expiration of his ter- 


MILEAGE—Continued. 

Active duty—Continued. 

Officer on terminal leave when recalled to 
active duty—Continued. 

minal leave, but who, prior to expira- 
tion of such leave, received and com- 
plied with modifying orders directing 
travel to naval hospital for observa- 
tion and treatment is entitled under 
amended orders only to mileage from 
his last station to hospital and thence 
to his home upon his subsequent re- 
lease from active duty. --_..- 

Where orders detaching Naval Reserve 
officer from active duty and directing 
him to proceed to his home for release 
from active duty at expiration of his 
terminal leave were modified prior to 
expiration of such leave by orders di- 
recting travel to new station for active 
duty, officer is entitled to mileage only 
for travel between station from which 
detached and his new station, and ad- 
vance mileage paid pursuant to sec. 7, 
act of Sept. 7, 1944, “incident to release 
from active duty’”’ should be refunded 

Release from active duty. See Mileage, 
release from active duty. 

Deduction from furlough travel allowance of 
officers enlisting or reenlisting in Regular 
services following discharge or release 
from active duty—Marine Corps Reserve 
officer who, following release from active 
duty after June 1, 1945, enlisted in Regular 
Marine Corps is entitled to furlough travel 
allowance otherwise payable under sec. 6, 
Armed Forces Voluntary Recruitment 
Act of 1945, to persons enlisting or reenlist- 
ing in Regular services following discharge 
or release from armed forces on or after said 
date; however, provisions of said sec. re- 
quiring deduction from furlough travel al- 
lowance of travel allowance payable under 
sec. 126, National Defense Act, applicable 
only to enlisted men, are inapplicable to 
require deduction of mileage paid officer 
in connection with release or discharge 
from service 

Discharges and dismissals. 

Advance orders as condition to payment of 
mileage from last station to home— 
former officers of Regular Corps of Public 
Health Service who, at time of travel 
from last station to home prior to effec- 
tive date of resignation from service, had 
not been issued competent orders direct- 
ing such travel would not now be en- 
titled, under provisions of sec. 12, Pay 
Readjustment Act of 1942, as amended, 
for payment of mileage for travel “‘under 
competent orders” from last station to 
home upon discharge, to mileage for such 
travel on basis of subsequently issued 
orders purporting to direct former offi- 
cers to proceed to their homes incident 
to separation from service - 








MILEAGE—Continued. 
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Public Health Service officers, in general: 
Commissioned officer of Regular Corps, 
Public Health Service, upon discharge 
not result of own misconduct, is enti- 
tled under sec. 12, Pay Readjustment 
Act of 1942, as amended, to mileage 
from his last station to his home, pro- 
vided travel thereto is performed prior 
to effective date of his discharge under 
orders directing such travel; and Govt. 
transportation requests may be issued 
for such travel subject to proper deduc- 
tions being made therefor in settle- 
ment of mileage claim.____........_-- 
Mileage may be paid under provisions of 
sec, 12, Pay Readjustment Act of 1942, 
as amended, for travel by commiis- 
sioned officers of Regular Corps and 
Reserve Corps of Public Health Serv- 
ice from last station to home incident 
to separation from service, whether as 
result of voluntary resignation, or as 
result of discharge, not occasioned by 
misconduct, upon officer’s request and 
for his own convenience or upon initia- 
tive and at instance of Govt., provided 
travel be performed prior to effective 
date of separation from service under 
competent orders directing such travel. 
26 C. G. 18, amplified; 23 id. 401, dis- 
GN chat bacb nctcedseekuac - 


Headquarters: 


Travel by privately owned automobile: 
Rate payable—intra- and extra-head- 
quarters travel combined—where em- 
ployee travels by privately owned auto- 
mobile on mileage basis between points 
within his official station and, on same 
day or during same travel period, trav- 
els to outside point, two travel situa- 
tions being susceptible of segregation, 
all travel should not be paid for at rate 
authorized pursuant to par. 12 (a) (1), 
Standardized Govt. Travel Regs., as 
revised, for travel to outside points 
from points within, but, rather, situa- 
tions should be considered separately 
and former paid for only at rate author- 
ized pursuant to said par. for travel 
wholly within official station limits __- 
Two-mile rule applicability—to extent 
that there may be a conflict between 
provision in par. 3, Standardized 
Jovt. Travel Regs., that place within 
2 miles of traveler’s office or living 
quarters may not be regarded as away 
from his station, and par. 12 (a) (1) of 
said regulations, as revised, author- 
izing payment of mileage for travel by 
privately owned automobile from des- 
ignated posts of duty from whatever 
point therein journey is begun, latter 
should prevail; however, mileage for 
travel to point within 2 miles of trav- 
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Travel by privately owned automobile— 


Continued. 
eler’s office or living quarters may be 
paid only at rate for travel wholly 
within official station limits 


Release from active duty: 
Advance payments: 


Effect of delayec receipt of orders recall- 
ing officer to active duty—where orders 
cancelling Naval Reserve officer’s release- 
from-active-duty orders, although issued 
in ample time, were not delivered 
prior to date specified in original orders 
for reversion to inactive duty status, 
officer may retain advance payment of 
mileage under act of Sept. 7, 1944... _- 

Effect of orders recalling officer to active 
duty while on terminal leave—where 
orders detaching Naval Reserve officer 
from active duty and directing him to 
proceed to his home for release from 
active duty at expiration of his termi- 
nal leave were modified prior to expira- 
tion of such leave by orders directing 
travel to new station for active duty, 
officer is entitled to mileage only for 
travel between station from which de- 
tached and his new station, and ad- 
vance mileage paid pursuant to sec. 7, 
act of Sept. 7, 1944, “incident to release 
from active duty”’ should be refunded. 

Effect of orders received while on ter- 
minal leave directing travel to hospital 
for treatment, etc.—Naval Reserve 
officer who had received advance pay- 
ment of mileage from last station to 
home under act of Sept. 7, 1944, when 
ordered home incident to his release 
fromactiveduty at expiration of his ter- 
minal leave, but who, prior to expira- 
tion of such leave, received and com- 
plied with modifying orders directing 
travel to naval hospital for observation 
and treatment is not entitled to retain 
such advance mileage under his origi- 
nal orders but, rather, is entitled under 
amended orders to mileage from his 
last station to hospital and thence to 
his home upon his subsequent release 
from active duty --....-- Slate peawe 


Effect of orders recalling officer to active 


duty while on terminal leave: 

Naval Reserve officer who had been 
ordered home incident to his release 
from active duty at expiration of his 
terminal leave, but who, prior to expi- 
ration of such leave, received and com- 
plied with modifying orders directing 
travel to naval hospital for observa- 
tion and treatment is entitled under 
amended orders only to mileage from 
his last station to hospital and thence 
to his home upon his subsequent 

release from active duty 
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MILEAGE—Continued. 
Release from active duty—Continued. 
Effect of orders recalling officer to active 
duty while on terminal leave—Con. 
Where orders detaching Naval Reserve 
officer from active duty and directing 
him to proceed to his home for release 
from active duty at expiration of his 
terminal leave were modified prior to 
expiration of such leave by orders 
directing travel to new station for 
active duty, officer is entitled to mile- 
age only for travel between station 
from which detached and his new sta- 
tion, and advance mileage paid pur- 
suant to sec. 7, act of Sept. 7, 1944, 
“incident to release from active duty”’ 
should be refunded 
Routes—circuitous—travel by privately 
owned automobile. See Mileage, travel by 
privately owned automobile, circuitous routes. 
To, from, or between hospitals—officer on 
terminal leave when ordered to hospital 
for treatment, etc.—Naval Reserve officer 
who had been ordered home incident to 
his release from active duty at expiration 
of his terminal leave, but who, prior to 
expiration of such leave, received and com- 
plied with modifying orders directing 
travel to naval hospital for observation 
and treatment is entitled under amended 
orders only to mileage from his last sta- 
tion to hospital and thence to his home 
upon his subsequent release from active 


Travel by privately owned airplane—taxi- 
cab fares to and from airports in addition. 
See Traveling Expenses, fares, taricabs, to 
and from airport used in connection with 
travel by privately owned airplane. 

Travel by privately owned automobile: 
Advantage determinations: 

Administrative determination finality 
administrative determination of ad- 
vantage with respect to travel by pri- 
vately owned vehicles on mileage basis 
authorized or approved pursuant to 
sec. 12 (a) (1), Standardized Govt 
Travel Regs., as revised—it no longer 
being required that determination be 
made that such mode of travel is more 
economical to U. 8.—generally will not 
be questioned by this office, unless 
it clearly appears that such determina- 
tion is at variance with reported facts 
in partivalerenes......<..<.-........-- 

Common carrier comparative costs as 
factor. See Mileage, travel by privately 
owned automobile, common carrier com- 
parative costs. 

Circuitous routes—in general—under pro- 
vision of sec. 12 (a) (1), Standardized 
Govt. Travel Regs., as revised, re- 
lating to mileage for travel by privately 
owned automobile, payment may not 
be made for mileage in excess of that 
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Travel by privately owned automobile—Con. 


shown on mileage tables as distance 
between authorized points of travel, in 
absence of explanation as to official 
necessity for traveling longer distance __- 


Commen carrier comparative costs: 


Bus v. rail—under travel order authoriz- 
ing travel by privately owned auto- 
mobile on mileage basis to and from 
point served by bus and rail, provided 
cost does not exceed that for travel by 
common carrier, mileage may not be 
paid in amount exceeding cost of first- 
class round-trip rail fare (including 
Pullman fare) between points involved 

Immateriality of ignorance of elimina- 
tion of “economy” determination 
requirement—under travel order au- 
thorizing travel by privately owned 
automobile on mileage basis to and 
from point served by bus and rail, 
provided cost does not exceed that for 
travel by common carrier, mileage 
may not be paid in amount exceeding 
cost of first-class round-trip rail fare 
(including Pullman fare) between 
points involved— and it is immaterial 
that travel order was issued without 
knowledge of provisions of sec. 12 (a) 
(1), Standardized Govt. Travel Regs., 
as revised, requiring determination 
that travel by privately owned auto- 
mobile on mileage basis is “more 
advantageous,”’ only, and not separate 
determination as to economy “ 

In general—while, under sec. 12 (a) (1), 
Standardized Govt. Travel Regs., as 
revised, administrative determination 
that travel by privately owned auto- 
mobile on mileage basis is more eco- 


such travel may be authorized admin- 
istratively at specified mileage rate, 
subject to condition that amount 
allowed may not exceed cost of travel 
by common carrier; and such authori- 
zation is to be construcd as adminis- 
trative determination under said regu- 
lations that that mode of travel is 
“more advantageous” to Govt. up to 
but not exceeding common carrier 
cost, which determination ordinarily 
will not be questioned by this office_. 
Transferred employees accompanied by 
family members—where employee's 
change-of-station order, authorizing 
transportation expenses of his immedi- 
ate family, specifies that economy was 
principal factor considered in authoriz- 
ing travel by privately owned auto- 
mobile on mileage basis, but does not 
limit determination of economy to 
consideration of mileage alone, there 
may be reimbursed, under sec. 12 (a) 
(1), Standardized Govt. Travel Regs., 


Page 
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MILEAGE—Continued, 
Travel by privately owned automobile—-Con, 


Common carrier comparative costs—Con. 
as revised, amount equal to total 
authorized mileage and per diem in 
lieu of subsistence for travel time by 
automobile, not in excess of total cost 
of travel by common carrier of em- 
ployee (including per diem) and his 
wife officially traveling in automobile 

Dependents of transferred civilian em- 

ployees—in general—CGen. Regs. &s- 

Revised, Supp. 2, Dec. 16, 1946 

Distances: 

Evidence in lieu of speedometer read- 
ings—in absence of satisfactory ex- 
planation as to reason for employee's 
failure to show meter readings ordinar- 
ily required by Standardized Govt. 
Travel Regs., as revised, in support of 
claims for mileage for travel by pri- 
vately owned automobile, and accept- 
able evidence of ,distances traveled, 
such as certificate by responsible ad- 
ministrative official having knowledge 
of facts, phrase “‘in and around” used 
by employee in his travel voucher may 
not be accepted to authorized pay- 
ment of mileage..................... 

Mileage tables—conclusiveness—under 
provision of sec. 12 (a) (1), Standard- 
ized Govt. Travel Regs., as revised, 
relating to mileage for travel by 
privately owned automobile, payment 
may not be made for mileage in excess 
of that shown on mileage tables as 
distance between authorized points of 
travel, in absence of explanation as to 
official necessity for traveling longer 
distance __- 

Garage rent or storage charges in addition. 

See Storage, private property, vehicles, 

automobiles used on mileage basis. 


Travel to point within two miles of office 
or living quarters—to extent that there 
may be a conflict between provision in 
par. 3, Standardized Govt. Travel Regs., 
that place within 2 miles of traveler's 
office or living quarters may not be re- 
garded us away from his station, and par. 
12 (a) (1) of said regulations, as revised, 
authorizing payment of mileage for 

. travel by privately owned automobile 
from designated posts of duty from 
whatever point therein journey is begun, 
latter should prevail; however, mileage 
for travel to point within 2 miles of 
traveler’s office or living quarters may 
be paid only at rate for travel wholly 
within official station limits. -- ~~... --- 


Witnesses—-Dist. of Col. employees testi- 


fying for Government— Dist. of Col. em- 
ployee is not “‘employee of the United 
States” entitled under sec. 850, R. S., as 
amended, to mileage and $6 per diem in 
lieu of subsistence incident to attendance 
as witness on behalf of U. 8. before U. 8. 
court outside Dist. of Col.; however, such 
employee is entitled to mileage and $3 per 
diem in lieu of subsistence under pro- 
visions of sec. 3, act of Apr. 26, 1926, as 
amended, relating to witnesses generally. 
Compare 26 C. G. 400 


MILITARY ACADEMY: 
Cadets—six months’ death gratuity pay- 


ments, in general—cadets at Military Aca- 
demy are to be regarded as officers on 
active list ofRegular Army within meaning 
of six months’ death gratuity statute of Dec. 
17, 1919, as amended, so that, upon death of 
cadet, gratuity, otherwise proper, is pay- 
able to person entitled thereto under 
terms of statute 


MILITARY LEAVE: 
See Leaves of Absence, military. 
MINORS: 
Guardian and ward. See Guardian and 
Ward, 
MISCELLANEOUS RECEIPTS: 
Damages—public property damage repara- 
tion payments. See Property, public, dam- 
age, loss, or destruction, disposition of 
amount recovered. 
Sales: 

Old or used equipment. See Sales, old or 
used equipment, etc., sold in purchasing 
new, 

Surplus personalty—deduction of sale ex- 
penses prior to deposit. See Sales, 
surplus, obsolete, scrap, etc., property 
and materials, erpenses payable from 
proceeds. 

MUNICIPALITIES: 
See States, subdivisions. 
MUSTERING-OUT PAY: 
See Gratuities, mustering-out poy. 


Headquarters. See Mileage, headquarters, 
travel by privately owned automobile. 

Joint travel—common carrier comparative 
costs. See Mileage, travel by privately 
owned automobile, common carrier com- 
parative costs. 

Temporary duty station travel—in con- 
sonance with provisions of par. 8 (b), 
Standardized Govt. Travel Regs., re- 
specting allowability of daily travel 
costs between place of lodging and place 
of temporary duty where such travel is 
not made by public generally for that 
purpose, mileage for travel by privately 
owned automobile or public transporta- 
tion costs are not payable to employee 
for daily travel between his lodgings in 
Boston, Mass., and place of temporary 
duty in South Boston, it being evident 
that such travel is nothing more than 
that performed daily by persons em- 
ployed at South Boston but residing in 
other Boston areas 
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NATIONAL GUARD: 


For other than general matters, see the 
appropriate heading elsewhere in this 
index-digest. 

Members—eligibility for appointment as 
referees in bankruptcy—person who was 
appointed by Governor of Iowa as officer 
of Iowa National Guard and who per- 
formed duties as member thereof under 
laws of State of Iowa, although entitled to 
pay and allowances from U. S., is to be 
regarded as holding office of profit or 
emolument under laws of State within 
meaning of sec. 35, National Bankruptcy 
Act, as amended, so as to be ineligible 
thereunder for appointment to office of 
referee in bankruptcy 

Property and disbursing officers—status 
with respect to Federal Govt. of position 
in office of—retired warrant officer ap- 
pointed by State Adjutant General as 
chief clerk in Office of U. 8. Property and 
Disbursing Officer does not hold office, 
incompatible or otherwise, under Federal 
Govt. other than his office as retired war- 
rant officer, although compensated from 
allotted Federal funds. See 16 C. G. 232; 
21 id. 38; 305 . 

NAVAL ACADEMY: 


Midshipmen—appointment of naval reserv- 
ist as affecting reserve status—in view of 
prohibition in act of Aug. 29, 1916, against 
members of Naval Reserve Force accept- 
ing employment as officers or enlisted men 


in any branch of military service, and that 
in sec. 4, Naval Reserve Act of Feb. 28, 
1925, against members of Naval Reserve 
being members of other military or naval 
organizations, appointment of reservists 
as midshipmen at Naval Academy termi- 
nated their reserve status, so that no period 
after such appointment may be counted as 
reserve service under sec. 3A, Pay Read- 
justment Act of 1942, as amended, for pay 
purposes 


NAVY: 


Naval Reserve: 

Members becoming members of other 

military or naval organizations, etc.: 

Effect on Naval Reserve status: 

In view of prohibition in act of Ang. 
29, 1916, against members of Naval 
Reserve Force accepting employ- 
ment as officers or enlisted men in 
any branch of military service, and 
that in sec. 4, Naval Reserve Act of 
Feb. 28, 1925, against members of 
Naval Reserve being members of 
other military or naval organiza- 
tions, appointment of reservists as 
midshipmen at Naval Academy 
terminated their reserve status, so 
that no period after such appoint- 
ment may be counted as reserve 
service under sec. 3A, Pay Read- 
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Naval Reserve—Continued. 

Members becoming members of other 
military or naval organizations, etc.— 
Continued. 

Effect on Naval Reserve status—Con. 
justment Act of 1942, as amended, 
for pay purposes : 

Transferred members of Fleet Reserve 
who had served with guerrilla forces 
in Philippines and later with Philip- 
pine Army may not be regarded, by 
reason of prohibition in sec. 4, Naval 
Reserve Act of 1938, against Naval 
Reservists being members of other 
military or naval organizations, as 
having relinquished their de jure 
status as Naval Reservists; rather, 
insofar as Govt. is concerned, such 
reservists may be considered as hav- 
ing had merely de facto status in respect 
of their service with Philippine Army -~ 

Rights generally of personnel transferred 

to Fleet Reserve under special law with 

less than 16 years’ service—Navy en- 
listed inen who were transferred, under 
authority of Naval Appro. Act, 1923, to 

Fleet Reserve with less than 16 years’ 

service in same status with respect to 

pay and allowances as those transferred 
after 16 years’ service are not tu be re- 
garded as having been transferred to 

Fleet Reserve “after more than sixteen 

years’ service” within meaning of sec. 

208, Naval Reserve Act of 1938, as added 

by sec. 3, act of Aug. 10, 1946, respecting 

recomputation of retainer or retired pay 
on account of active duty after transfer _- 

Rights generally of personnel transferred 

to Fleet Reserve with exactly 16 years’ 

service—Navy enlisted man who had 
transferred to Fleet Reserve under sec. 

203, Naval Reserve Act of 1938, with 

exactly sixteen years’ naval service may 

not be considered as having transferred 
thereto “after more than sixteen years’ 
service” within meaning of sec. 208, act 
as added by sec. 3, act of Aug. 10, 1946, so 
as to be entitled to count thereunder 
active duty performed as fleet reservist 
after July 1, 1925, in computation of re- 
tainer or retired pay when in inactive- 

Ee 

Service credits for transfer to Fleet Re- 
serve: 

Enlistments terminated prior to ex- 
piration—under sec. 204, Naval Re- 
serve Act of 1938, as amended, providing 
for transfer of enlisted personnel to Fleet 
Reserve upon completion of at least 20 
years’ “active Federal service,”’ only 
time actually served under minority en- 
listment of less than 4 years or under 
enlistment terminated within 3 months 
prior to expiration of enlistment may be 
considered as ‘‘active Federal service.” 


804 
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Naval Reserve—Continued. 
Service credits for transfer to Fleet Re- 
serve—Continued. 

Minority enlistments of less than 4 
years—under sec. 204, Naval Reserve 
Act of 1938, as amended, providing for 
transfer of enlisted personnel to Fleet 
Reserve upon completion of at least 20 
years’ “‘active Federal service,’”’ only 
time actually served under minority 
enlistment of less than 4 years or under 
enlistment terminated within 3 
months prior to expiration of enlist- 
ment may be considered as “active 
Federal service.’’ 
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Continued. 

Contracts with families. See Contracts, offi- 
cers’ and employees’ pecuniary, etc., interest, 
contracts with families. 

Details. See Details. 

Efficiency ratings: 

Periodic within-grade advancements. 
See Compensation, periodic within-grade 
advancements, efficiency rating require- 
ments. 

Requirement for Civil Service Commission 
approval of rating systems—applicabil- 
ity to Veterans’ Administration doctors, 
dentists, and nurses—under specific 
provisions of sec. 6 (c), act of Jan. 3, 1946, 
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NEGLIGENCE: authorizing Administrator of Veterans’ 
See Death Compensation; Personal Injuries; Affairs to prescribe regulations govern- 
Property, private, damage, loss, or destruc- ing automatic within-grade promotion 
tion. of civil-service exempt doctors, dentists, 
NEWSPAPERS: and nurses of Dept. of Medicine and 
See Advertising, newspapers; Rooks, Period- Surgery, Administrator may establish 
icals, and Newspapers, newspapers. efficiency ratings for within-grade pro- 
NOTARIES PUBLIC: motion purposes without regard to gen- 
Fees—Government employees—notarial eral provisions of subsequently enacted 


services for Government—in view of pro- 
hibition in E. O. No. 977 against employee, 
who is also notary public, from charging or 
receiving any compensation for performing 
notarial act for another employee in his 
official capacity, employee of Reconstruc- 
tion Finance Corp. may not be paid fees 
for notarial services performed after her 
official office hours for War Assets Adm. in 
connection with sale of aircraft to indi- 
vidual buyers and necessary conveyance 
of title 


OFFICE FOR EMERGENCY MAN- 


AGEMENT: 

Delegation by constituent agency heads of 
determination authority respecting mat- 
ters “within” agency—scope of authoriza- 
tion generally—authorization in Third 
Deficiency Appro. Act, 1946, for head of 
any constituent agency of Office for Emer- 
gency Management to delegate to subordi- 
nates authority to make determinations 
necessary for conduct of administrative 
management ‘within’ agency extends 
only to personnel matters or, at most, to 
intra-agency functions or matters involv- 
ing internal operations of agency, and not 
to determinations, such as one required of 
head of agency by act of Mar. 3, 1905, with 
respect to inclusion of illustrations, etc., in 
printed matter, for guidance and per- 
formance of authorized functions of another 
agency (Govt. Printing Office in this 
instance) - . ... 


OFFICERS AND EMPLOYEES: 


Affidavits as to nonuse of mercenary means 
in obtaining appointment. See Affidavits, 
nonuse of mercenary means in obtaining 
appointment. 

Awards for suggestions, inventions, etc. 
See Awards, suggestions, inventions, etc. 


act of July 31, 1946, requiring approval 
by Civil Service Com. of efficiency rating 
systems used for employees in executive 
branch of Govt 
Engaging in strikes, etc.: 
Affidavits. See Affidavits, antistrike legis- 
lation. 
Applicability of statutory restrictions: 
Foreign nationals—in absence of better 
evidence of compliance with antistrike 
provisions of sec. 305, Government 
Corporations Appros. Act, 1947, execu- 
tion of affidavit substantially in form 
contained herein, required by said 
section to be considered as prima facie 
evidence of compliance, is a necessary 
prerequisite to payment of salary to 
any employee whose compensation is 
paid from funds subject to said provi- 
sions, without regard to his nationality 
or whether he is national of foreign 
country in which he renders service - . 
Government contractors’ employees— 
prohibition in sec. 401, Third Defi- 
ciency Appro. Act, 1946, against use of 
appropriations or funds available for 
obligation during fiscal year 1947 to 
pay salary or wages of persons who 
engage in strike against Govt. or who 
are members of organization of Govt. 
employees which asserts right to strike 
against Govt., relates to Govt. em- 
ployees whose salary or wages are pay- 
able directly from appropriated funds 
and does not extend to employees of 
Govt. contractors 
Certifying officers’ responsibility in re- 
spect of compensation payments—G. A. 
O. in auditing vouchers covering pay- 
. ments of salaries from appropriations 
which are subject to anti strike provi- 
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Continued. 


Engaging in strikes, ete.—Continued. 


sions of sec. 501, Depts. of State, Justice, 
Commerce, and Judiciary Appro. Act, 
1947, will rely solely upon certificate of 
certifying officer for compliance there- 
with and will hold him responsible for 
any illegal or erroneous payments result- 
ing when evidence he accepts is other 
than affidavit such as statute prescribes 
as prima facie evidence; however, if such 
payments are legal when made, certify- 
ing officer will not be held liable therefor 
as result of employee’s subsequent act _ - 
Retroactive operation of statutory restric- 
tions—anti-strike provisions of sec. 401, 
Third Deficiency Appro. Act, 1946, do 
not require that affidavit for use in mak- 
ing payments of salaries under appro- 
priations which are subject to such pro- 
visions contain averment that employee 
has not struck against Govt. prior to 
effective date of act_.___._...-- wba 
Scope of statutory restriction on member- 
ship in employee organizations asserting 
right to strike against Government— 
prohibition in sec. 401, Third Defi- 
ciency Appro. Act, 1946, against use of 
appropriations or funds available for 
obligations during fiseal year 1947 to pay 
salary or wages of persons who are mem- 
bers of “organization of Government 
employees”’ which asserts right to strike 
against Govt. is applicable to member- 
ship in any organization having for its 
purpose welfare of, and majority of whose 
voting membership is composed of, 
Govt. employees, and is not limited in 
its application to membership in organi- 
zation composed exclusively of Govt. 
SE adctecse ernie dusecimcndacn 
Statutory restrictions as applied to lump- 
sum payments for leave upon separation 
from service—appropriation which is 
subject to anti-strike provisions of sec. 
501, Depts. of State, Justice, Commerce, 
and Judiciary Appro. Act, 1947, is not 
available for payment of lump sum for 
leave under act of Dec. 21, 1944, to em- 
ployee who is separated from service 
without having furnished evidence of 
compliance with such provisions, even 
though, under said 1944 act, lump-sum 
payment is not regarded as salary or 
CU So Se une 
Strike as affecting payment of accrued 
compensation—stoppage of work by pur- 
chase and hire carpenters of Veterans’ 
Adm. on instructions from their local 
union because of hiring of nonunion 
employees by Govt. constitutes strike 
against Govt. within purview of prohibi- 
tion in see, 401, Third Deficiency Appro 
Act, 1946, against use of any appro- 
priated funds “to pay’—currently— 
salary or wages of any person “‘who en- 
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Continued. 
Engaging in strikes, ete.—Continued. 


gages”’ in strike against Govt., so that 
unpaid compensation earned prior to 
work stoppage may not be paid to such 
employees and no compensation would 
be payable for services rendered there- 
after during fiscal year 1947_____...__._- 


Strike as affecting payment of compensa- 


tion in future—stoppage of work by pur- 
chase and hire carpenters of Veterans’ 
Adm. on instructions from their local 
union because of hiring of nonunion em- 
ployees by Govt. constitutes strike 
against Govt. within purview of pro- 
hibition in sec. 401, Third Deficiency 
Appro. Act, 1946, against use of any ap- 
propriated funds “to pay’’—currently— 
salary or wages of any person “who en- 
gages” in strike against Govt., so that 
unpaid compensation earned prior to 
work stoppage may not be paid to such 
employees and no compensation would 
be payable for services rendered there- 
after during fiscal year 1947 __ 


What constitutes strike—stoppage of 


work by purchase and hire carpenters of 
Veterans’ Adm. on instructions from 
their local union because of hiring of non- 
union employees by Govt. constitutes 
strike against Govt. within purview of 
prohibition in sec. 401, Third Deficiency 
Appro. Act, 1946 


Holding two positions: 
See, also, Compensation, additional; Com- 


pensation, double. 


Acceptance of one office as vacating 


another: 

Officers serving on active duty in Army 
of U. 8., without component, under 
temporary wartime appointments 
made pursuant to act of Sept. 22, 1941, 
as amended, may accept appointments 
in higher grades in Officers’ Reserve 
Corps under sec. 37, National Defense 
Act, as amended, without thereby 
vacating their temporary appoint- 
ments under which they will continue 
to serve on active duty until termina- 
tion thereof by operation of law, so 
long as such officers are not called to 
active duty under their reserve corps 
appointments... ...........-.- 

Since Regular Navy, which includes 
~midshipmen at Naval Academy, and 
Naval Reserve are under jurisdiction 
of same authorities, and in view of 
prohibition in Naval Reserve Act of 
Feb. 28, 1925, against Naval Reserve 
members being members of other 
naval or military organizations, ap- 
pointment of naval reservist as mid- 
shipman at Naval Academy was 
tantamount to discharge from Naval 
Reserve - - 
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Holding two positions—Continued. 
Prohibition as to Army officers accepting 
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AND EMPLOYEES— 


or holding civil office. See Army, 
officers, civil office acceptance or holding 
prohidition.: 
Referees in bankruptcy. See Bankruptcy, 
referees, eligibility for appointment. 
Retired Army officer holding position 
with Army Emergency Relief—Army 
Emergency Relief, charitable and be- 
nevolent corporation organized for 
benefit of personnel of Army of U. &., 
which, while directed by War Dept. 
officials by virtue of their office and 
administered, for most part, by Govt. 
personnel, conducts its lawful functions 
without interference or assistance by 

Govt., is not agency of Govt., and, 

therefore, retired Army officer may be 

employed by Army Emergency Relief 
without regard to dual employment 

restriction of sec. 2, act of July 31, 1894, 

as amended 

Retired military, naval, etc., personnel 
holding Federal civilian positions: 

In general—retired officer of armed 
forces may be given permanent civilian 
employment if neither retired pay nor 
civilian compensation exceeds $2,500 
per annum so that dual employment 
restriction of act of July 31, 1894, as 
amended, does not apply, and if total 
amount of retired pay and civilian 
compensation be limited to $3,000 per 
annum as required by dual compensa- 
tion limitation of sec. 212, act of June 
30, 1932, as amended -_--- baubkabcliees 

Retired enlisted men returned to in- 
active status in active-duty temporary 
commissioned rank—retired Navy 
enlisted man who, as provided by sec. 
10, act of July 24, 1941, as amended, is 
returned to inactive status with com- 
missioned rank held under temporary 
promotion while on active duty after 
retirement does not hold “‘office’’ of 
retired officer, but, rather, continues 
to hold “office” of enlisted man on 
retired list and, therefore, remains 
within exception of retired enlisted 
men from the prohibition in act of 
July 31, 1894, as amended, against 
appointment to, or holding of, more 
CIs CI ink cetnccckncciliuceee 

Temporary civilian employment: 
Civilian employment of temporary 

character, which retired officers of 
armed forces drawing retired pay in 
excess of $2,500 per annum are not 
precluded from holding by dual 
employment restriction of act of 
July 31, 1894, as amended, may be 
of temporary nature either because 
position is temporary or because only 
special or particular task is to be 
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Holding t wo positions—Continued. 


Retired military, naval, etc., personnel 
holding Federal civilian positions— 
Continued. 

Temporary civilian employment--Con. 
performed and order or letter of 
appointment states that employ- 
ment is temporary . 

Retired officer of armed forces in re- 
ceipt of retired pay exceeding $2,500 
per annum is not precluded by dual 
employment restriction of act of 
July 31, 1894, as amended, from 
accepting temporary employment 
in civilian position, regardless of 
whether appointment be as con- 
sultant, expert, or otherwise; how- 
ever, under dual compensation limi- 
tation of sec. 212, act of June 30, 1932, 
as amended, officer must elect to 
receive either retired pay or pay for 
civilian position during period of 
employment if retired pay equals 
or exceeds $3,000 per annum_---__- 

Retired military, naval, etc., personnel 

holding position in office of U. S. Prop- 

erty and Disbursing Officer—retired 
warrant officer appointed by State 

Adjutant General as chief clerk in Office 

of U. S. Property and Disbursing 

Officer does not hold offite, incompatible 

or otherwise, under Federal Govt. other 

than his office as retired warrant officer, 
although compensated from allotted 

Federal funds, and, therefore, concur- 

rent receipt of retired pay and civilian 

compensation in such position would 
not be in contravention of dual employ- 

ment restriction of sec. 2, act of July 31, 

TE, OU IIE inc aninccvindsnncancceve 


Hours of work: 


Forty-hour week statute of Mar. 28, 1934, 
applicability: 

Alien and native employees outside 
U. S.—alien and native employees of 
naval activities in Philippine Islands 
whose wages are fixed on hourly or per 
diem basis by Sec. of Navy through 
wage boards or similar administrative 
procedure under act of July 16, 1862, in 
accordance with prevailing local rates 
are subject to provisions of 40-hour 
week statute of Mar. 28, 1934, requir- 
ing that overtime be paid for work in 
excess of 40 hours a week, and, there- 
fore, there may not be established for 
such employees administrative 48- 
hour workweek with straight-time 
rates for work required in excess of 
CPi e Wie... oc 8c ee 

“Purchase and hire” construction work 
employees—‘‘purchase and hire’ con- 
struction work employees whose rates 
of pay are prescribed under general 
administrative authority to conform 
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Continued. 


Hours of work—Continued. 


Forty-hour week statute of Mar. 28, 1934, 

applicability—Continued. 
with local prevailing wage scales are 
not within purview of 40-hour week 
statute of Mar. 28, 1934, applicable to 
employees whose wages are established 
by “‘wage boards or other wage-fixing 
I icscicte ccnttiitinritindiwsiee 

Overtime—compensation. See Compen- 
sation, orertime. 

Workweek establishment under Federal 
Employees Pay Act—U. S. Employment 
Service employees detailed to State 
agencies—employees of U. S. Employ- 
ment Service, Labor Dept., detailed to 
State employment agency pending op- 
portunity to acquire eligibility for State 
employment, pursuant to act of July 26, 
1946, are to be regarded as not subject to 
provisions of sec. 604 (a), Federal Em- 
ployees Pay Act of 1945, with respect to 
establishment of 40-hour basic work- 
week, but as having same hours of work 
as similarly situated State employees; 
and such employees are not subject to 
overtime compensation provisions of 
SOREN CRI is bikie ci eciicdiniaint 

Jury service. See Courts, jurors; Leaves of 

Absence, court. 

Leaves of absence. See Leaves of Absence. 

Losses occasioned private parties by un- 

authorized acts, judgment errors, etc.— 

Govt. obligation to enforce liability—loss 

sustained by vendor from which open- 

market purchase of gasoline was made at 
price in excess of that under General Sched- 
ule of Supplies contract, Govt. not being 
liable for excess, may not be assessed by 

Govt. for benefit of vendor against em- 

ployees responsible for such unauthorized 

purchase, matter being solely for adjust- 
ment between employees and vendor----- 

Negligence. See Death Compensation; Per- 

sonal Injuries; Property, private, damage, 

loss, or destruction. 

Physical examinations. See Physical Exami- 

nations, civilian employees. 

Promotions. See Classification; Compensa- 

tion, promotions. 

Reinstatements: 

After military duty: 

Application of dual compensation re- 
strictions as being abridgement of 
rights—in case of retired Navy en- 
listed man, employed in civilian posi- 
tion when recalled to active duty, who, 
after return to inactive status, becomes 
entitled under act of July 24, 1941, as 
amended, to retired pay computed on 
pay of his active-duty temporary 
commissioned rank, application of re- 

striction of sec. 212, act of June 30, 


INDEX DIGEST 


Continued. 


Reinstatements—Continued. 


After military duty—Continued. 
1932, as amended, as to concurrent 
receipt of civilian compensation and 
retired pay on account of commis- 
sioned service does not constitute 
abridgement of his reemployment 
rights under Selective Training and 

Service Act of 1940, as amended—such 

restriction being operative in respect 

of retired pay only.................... 
Compensation. See Compensation. 
Persons already in military service when 

appointed to civilian positions—under 

reemployment provisions of sec. 8, 

Selective Training and Service Act of 

1940, as amended, which contem- 

plates, as condition precedent to res- 

toration benefits provided for there- 
in, entry into military service from posi- 
tion actually occupied, persons who 
were already in military service when 
they received notices of their appoint- 
ments—paper transactions—to posi- 
tions as Dist. of Col. teachers acquired 
no statutory rights of reemployment 
upon return to civilian service-______- 
Persons appointed to but not yet on 
duty in civilian positions—even though 
individual who had accepted appoint- 
ment as teacher in schools of Dist. of 

Col. had not actually entered upon 

duty as teacher prior to entry into 

military service, he may be regarded 
as having held position of teacher so 
as to be entitled, after military service, 

to reemployment benefits of sec. 8, 

Selective Training and Service Act of 

1940, as amended ..................- ; 

Reinstatement in sick leave status. See 

Leaves of Absence, sick, granting of im- 

mediately upon restoration after military 

duty. 
Restoration to other than former posi- 

_ tion: 

Acceptance of employment as consti- 
tuting waiver of mandatory rights— 
employee who, because of adminis- 
trative misunderstanding or mis- 
take, was reemployed after military 
duty in grade lower than that of 
position he held upon entering 
armed forces is not, by mere accept- 
ance of such employment, to be 
considered as having waived his 
mandatory right under Selective 
Training and Service Act of 1940, as 
amended, to be reinstated to his 
former position or one of like senior- 
ity, status, and pay; however, rein- 
statement is effective only from date 
of corrective administrative action 
and may not be given retroactive 
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Continued. Continued. 
Reinstatements— Continued. Separation from service—Continued. 


After military duty— Continued. 
Restoration to other than former posi- 
tion— Continued, 

Effective date of corrective action— 
employee who, because of adminis- 
trative misunderstanding or mis- 
take was reemployed after military 
duty in grade lower than that of 
position he held upon entering 
armed forces is not, by mere accept- 
ance of such employment, to be 
considered as having waived his 
mandatory right under Selective 
Training and Service Act of 1940, as 
amended, to be reinstated to his 
former position or one of like senior- 
ity, status, and pay; however, rein- 
statement is effective only from date 
of corrective administrative action 
and may not be given retroactive 


Right to position to which promotion 
might have been made but for military 
service, in general—right of restoration 
after military duty under sec. 8, Selec- 
tive Training and Service Act, as 
amended, is limited to same position 
or one of “like seniority, status, and 
pay,” and does not include position to 
which employee might have been pro- 


moted had he not entered military 


Status as new appointment—ordinarily, 
restoration of veteran to his former 
position or one, of like seniority, status, 
and pay in accordance with Selective 
Training and Service Act of 1940, as 
amended, does not constitute new ap- 
pointment, irrespective of whether he 
was placed on furlough or leave with- 
out pay or whether he was actually 
separated from rolls at time he entered 
mui tary service 

Compensation. See Compensation, initial 
salary rates. 

Separation from service: 

Effective date: 

Extension—grant of compensatory time 
in lieu of overtime compensation— 
date of separation stated in employ- 
ee’s advance notice of separation due 
to reduction in force may be adminis- 
tratively extended so as to include 
periods covered by compensatory time 
off earned by employee pursuant to 
sec. 202 (a), Federal Employees Pay 
Act of 1945, as amended; however, 
where, due to reasons beyond control 
of employee, compensatory time off is 
not taken prior to separation and no 
extension of date is granted, overtime 
compensation should be paid in lieu 
of compensatory time off 


91 


Effective date—Continued. 

Lump-sum payment requirements as 
affecting. See related matter under 
heading: Leaves of Absence, annual, 
lump-sum payments, statutory require- 
ment as affecting grant of leave immedi- 
ately prior to separation, retirement, etc. 

Granting of prolonged advance-notice 
period—there is no objection to promul- 
gation of regulation by Civil Service 

Com. whereby employees eligible for re- 

employment or transfer who have been 

reached for reduction in force may be 
granted one-year notices of separation, 

such notice periods to be composed of 30 

days in duty and pay status, whenever 

possible; non-duty period for duration of 
any accumulated annual leave; and 
balance of year in furlough status 


Status generally on days outside 5-day work- 


week—establishment of 5-day, 40-hour 
workweek, while excusing employees from 
performance of duties on two days each 
week, except when overtime work is re- 
quired, does not remove such employees 
from category of employees of U. 8. during 
such nonworkdays 


Status of employees in office of U. S. Prop- 


erty and Disbursing Officers with respect 
to U. S. Govt.—retired warrant officer 
appointed by State Adjutant General as 
chief clerk in Office of U. S. Property and 
Disbursing Officer does not hold office, in- 
compatible or otherwise, under Federal 
Govt. other than his office as retired war- 
rant officer, although compensated from 
allotted Federal funds. See 16 C. G. 232; 
21 id. 38; 305 


Transfers: 


Effective date—interagency transfers, in 
general—compensation of employee 
whose traveling and transportation ex- 
penses are authorized under sec. 1, ad- 
ministrative expense statute of Aug. 2, 
1946, upon transfer from one department 
to another—whether by separation and 
reappointment or by informal notice of 
transfer—is for payment by department 
in which currently employed up to effec- 
tive date of transfer, and on and after 
that date such salary would be charge- 
able to agency to which transferred, re- 
gardless of when necessary travel to new 
post of duty is commenced 

Transfers on account of retention rights 
in connection with reduction in force— 
status as being for convenience of em- 
ployee or Govt.—where program of re- 
tention and replacement extended to 
veterans and career employees by sec. 
12, Veterans’ Preference Act of 1944, and 
Civil Service Com. regulations there- 
under, may operate to convenience or 
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PACKING, CRATING, 












Continued. 


Transfers—Continued. 


benefit of certain preference-eligible em- 
ployee who is reached for reduction in 
force at station where no position or suit- 
able vacancy exists and who is trans- 
ferred to another geographic locality, 
real purpose of transfer is not for em- 
ployee’s convenience or benefit but to 
enable agency to comply with program 
SD BOHN x 55 acc esk sin ete die 
Witness service. See Witnesses. 


OFFSET: 


See Set-Of,. 


ORDERS: 


For matters of other than a general nature, 
see the appropriate index heading else- 
where in this index-digest. 
Relief-from-active-duty, in general—can- 
cellation—effective date—rule that orders 
to active duty in reserve component are 
not effective to place officer in active duty 
status prior to date of orders or until there 
is, on or subsequent to date of orders, offi- 
cial and necessary compliance therewith 
(8 C. G. 69) is applicable where orders re- 
quiring performance of active duty are in 
form of cancellation of prior orders releas- 
ing officer from active duty_--..........-- 
HAULING, 
ETC., OF HOUSEHOLD EF- 
FECTS: 

See Transportation, household effects, packing, 
crating, hauling, unpacking, etc. 


PANAMA CANAL: 


Employees—transportation of dependents 
and household effects and traveling ex- 
penses. See Transportution, dependents; 
Transportation, household effects; Traveling 
expenses. 


PAY: 


Active duty: 
Hospitalization, medical treatment, etc.: 
Hospitalization, etc., ordered while in 
terminal leave status—Naval Reserve 
officer who proceeded to home under 
orders providing for release from active 
duty upon expiration of terminal leave 
but who, prior to expiration of leave, 
received and complied with modifying 
orders directing travel to naval hospital 
for observation and treatment is to be 
regarded as in continuous active-duty 
status under such orders as modified, 
and entitled to active-duty pay and 
allowances from time terminal leave 
would have expired to date he sub- 
sequently was released from active 


Reservists ordered to “active duty” for 
purposes of—Naval Reserve and Ma- 
rine Corps Reserve officers who, sub- 
sequent to release from active duty, 
are ordered to ‘‘active duty”’ for medi- 
cal treatment, hospitalization, etc., 





40 


INDEX DIGEST 


Hospitalization, medical treatment, etc.— 
Continued. 
and possible consideration for retire- 
ment, are not “employed on active 
duty”’ within meaning of sec. 7, Naval 
Reserve Act of 1938, so as to be entitled 
to active-duty pay and allowances 
thereunder during such period of hospi- 
talization, etc 
Marine Corps Reserve—hospitalization, 
medical treatment, etc. See Pay, active 
duty, hospitalization, medical treatment, etc. 
National Guard—inclusion of foreign serv- 
ice pay—members of National Guard of 
U. 8. territories and possessions who are 
in Federal service or are participating in 
exercises or performing duties prescribed 
in secs. 94, 97, or 99, National Defense 
Act, as amended (encampments, ma- 
neuvers, schools of instruction, etc.), and, 
hence, are entitled to pay in accordance 
with sec. 14, par. two, Pay Readjustment 
Act of 1942, are entitled to precentage 
increase in such pay, as provided by sec. 
2 of said 1942 act, as amended, without 
regard to place of nativity or residence, 
when beyond forty-eight States and 
Dist. of Col. .......... 
Naval Reserve: 
Between effective date of discharge and 
date of reporting back under orders 
not timely issued—Naval Reserve 
officer who had been completely sepa- 
rated from service by orders which, 
upon expiration of his terminal leave, 
revoked his temporary appointment, 
released him from active duty as en- 
listed man, and discharged him from 
Naval Reserve is not entitled to active- 
duty pay and allowances between date 
of such separation and date of reporting 
back for active duty under modifying 
orders cancelling prior orders, which 
modifying orders had not been issued, 
although they had been prepared, 
prior to his separation from service - -. 
Between expiration of terminal leave 
and receipt of orders for further active 
duty—where orders modifying prior 
orders releasing Naval Reserve officer 
from active duty recalled officer to ac- 
tive duty but, even though issued in 
ample time, were not delivered prior to 
expiration of his terminal leave under 
his original orders, officer may not be 
considered as having been on continu- 
ous active duty so as to be entitled to 
active-duty pay and allowances during 
period between date of expiration of 
his terminal leave and date of compli- 
ance with modifying orders_._.......- 
Hospitalization, medical treatment, etc. 
See Pay, active duty, hospitalization, 
medical treatment, etc. 
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PAY—Continued. 
Active duty—Continued. 


Naval Reserve—Continued. 

Temporary rear admirals. See Pay, pro- 
motions, temporary, rear admirals of 
Naval Reserve. 

While awaiting orders pending retire- 

ment: 

Naval Reserve officer who was de- 
tached from duty and ordered home 
to await orders pending retirement 
for length of service and to regard 
himself as relieved of all active duty 
upon being placed on retired list as 
of specified future date is entitled to 
active-duty pay and allowances up 
to date he was relieved of all active 
duty and placed on retired list 

Where orders detaching Naval Reserve 
officer from duty and directing him 
to proceed to his home and thereafter 
to regard himself relieved of all active 
duty upon being placed on retired 
list as of specified future date con- 
tained no alternative instructions in 
event retirement did not become 
effective on that date, officer, whose 
retirement was not effected on date 
contemplated in orders, is not en- 
titled to active-duty pay and allow- 
ances for period between date he was 
to be relieved of active duty and date 
he reported back to active duty upon 
recall thereto 

Officers’ Reserve Corps—temporary Army 

of U.S. officers holding membership in— 
officers serving on active duty in Army 
of U. 8. under temporary wartime ap- 
pointments made pursuant to act of 
Sept. 22, 1941, as amended, who receive 
appointments in higher grades in Offi- 
cers’ Reserve Corps under sec. 37, Na- 
tional Defense Act, as amended, without 
being called to active duty as reserve 
officers, would have no valid claim for 
pay, allowances, ete., of their higher 
grade in Officers’ Reserve Corps, while 
continuing to serve under their tempo- 
rary appointments 

Retired personnel: 

Advancement in rank upon retirement— 
sec. 12 (1), act of June 23, 1938, authoriz- 
ing advancement of Navy line officers 
with combat commendation to next 
higher rank upon retirement, has ref- 
erence to advancement from perma- 
nent and not temporary rank, and, 
therefore, captain of Navy with com- 
bat commendation who was retired 
for length of service under act of May 
13, 1908, in his temporary rank of rear 
admiral (upper half) pursuant to sec. 
10 (b) (2), act of July 24, 1941, as amend- 
ed, is not entitled to active-duty pay 
and allowances of vice admiral upon 
recall to active duty 


Retired personnel—Continued. 

Officer incurring physical disability 
while on active duty subsequent to re- 
tirement for length of service—retired 
Navy officer, retired pursuant to act of 
May 13, 1908, after 30 years’ service, 
whoincurred physical disability within 
purview of sec. 8 (d), act of July 24, 
1941, while on active duty after retire- 
ment is not entitled to continue to re- 
ceive active-duty pay and allowances 
during period of hospitalization and 
terminal leave, provided for in previ- 
ously issued orders, after date Presi- 
dent approved findings of naval retir- 
ing board and recommendations of 
Sec. of Navy, where no contemporary 
or subsequent orders continuing officer 
on duty were issued 

Thirty-first day of month. See Pay, thirty- 
first day of month. 


Additional: 


Aides—to rear admiral of Coast Guard— 
act of July 24, 1941, as amended, estab- 
lishing wartime rank of rear admiral in 
Coast Guard, may not be viewed as re- 
viving superseded provisions of sec. 8, 
act of May 18, 1920, assimilating pay of 
Coast Guard personnel to that of Navy 
personnel, so as to confer right to aide’s 
pay, on basis authorized by law for Navy 
officers, upon aides to rear admirals of 
Coast Guard subsequent to return of 
Coast Guard from Navy to Treasury 
Dept. jurisdiction pursuant to E. O. No. 
9666, effective Jan. 1, 1946. 

Aviation duty. See Pay, aviation duty. 

Diving duty. See Pay, diving duty. 

Gratuities. See Gratuities. 

Longevity. See Pay, longevity. 

Parachute duty. See Pay, parachute duty. 

Sea or foreign shore duty. See Pay, sea or 
foreign shore duty. 


After expiration of enlistment—periods of 


confinement, awaiting trial, ete.— Marine 
Corps enlisted man whose term of enlist- 
ment expired while he was in desertion 
status may not be regarded as having 
accrued pay and allowances while awaiting 
trial and serving sentence of confinement 
imposed by general court martial which 
could have been forfeited under terms of 
sentence, by virtue of provisions of act of 
Dec, 13, 1941, involuntarily extending en- 
listnents in Marine Corps for war period, 
and, therefore, such enlisted man did not 
become entitled to pay representing his 
contribution toward family allowance by 
reason of partial remission of his court- 
muted CGMRSENBG acdedts cd 55 00s s de 


Allotments—family allotment. See Quar- 


ters, quarters allowance, dependents, allot- 
ment for support as condition to entitlement. 
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Aviation duty: 
Aviation reserve officers’ lump-sum pay- 
ments: 

Administrative failure to promote from 
Naval Reserve seaman to aviation 
cadet prior to Sept. 4, 1942—Naval Re- 
serve aviation officer who had not ac- 
tually been promoted from seaman, 
second class, V-5, USNR, to aviation 
cadet until after Sept. 3, 1942, although 
commanding officers had been directed 
to make such promotions upon enact- 
ment of Naval Aviation Cadet Act of 
Aug. 4, 1942, may not be regarded as 
having been promoted prior to Sept. 4, 
1942, so as to be entitled to lump-sum 
payment authorized by sec. 12 of said 
act, pertinent provisions of which were 
suspended by E. O. No. 9268 as to offi- 
cers transferred to grade of aviation 
cadet more than 30 days after approval 

Non-flying officers’ entitlement—$500 
lump sum authorized by sec. 2, act of 
June 16, 1936, as amended, to be paid 
to “any Army Air Corps Reserve 
officer” for each complete year of serv- 
ice when released from active duty is 
payable not only to flying officers but, 
also, to non-flying officers who were 
commissioned in Air Corps Reserve, 
by transfer from other Reserve Corps 
components, or otherwise, without 
having received flight training or aer- 
a 

Release-from-active-duty cancellation 
orders issued but not received prior to 
effective date—w here orders cancelling 
Naval Reserve officer’s release-from- 
active-duty orders, although issued in 
ample time, were not delivered prior to 
date specified in original orders for 
reversion to inactive duty status, offi- 
cer may retain lump-sum payment 
authorized by sec. 12, Naval Aviation 
SE SE nc cnc nccumpeccswens= 

Awaiting trial—after expiration of enlist- 

ment. See Pay, after erpiration of enlist- 
ment, periods of confinement, awaiting trial, 
etc. 

Civilian employees. See Compensation. 

Coast and Geodetic Survey personnel, in 

general—while serving under War or 

Navy Depts.—Coast and Geodetic Survey 

officers transferred to service and juris- 
diction of War or Navy Depts. pursuant 
to sec. 16, act of May 22, 1917, are entitled to 
receive pay and allowances not less than 
received by officers of those services of rela- 
tive rank serving under like conditions ---_- 
Concurrent with civilian compensation. See 
Compensation, double. 


Detailed personnel. See, generally, Details. 
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Discharges and dismissals: 


Revocation of discharge: 
In absence of fraud on part of officer or 
enlisted man discharged, executed 
discharge from military or naval serv- 
ice legally issued by an authorized 
official cannot be revoked so as to re- 
store person so discharged to service for 
pay and allowance purposes - -........ 
Naval Reserve officer who had been 
completely separated from service by 
orders which, upon expiration of his 
terminal leave, revoked his temporary 
appointment, released him from active 
duty as enlisted man, and discharged 
him from Naval Reserve is not en- 
titled to active-duty pay and allow- 
ances between date of such separation 
and date of reporting back for active 
duty under modifying orders cancel- 
ling prior orders, which modifying 
orders had not been issued, although 
they had been prepared, prior to his 
separation from service ---__- 


Withdrawal of appointment revocation, in 
general—where orders cancelling Naval 
Reserve officer’s release-from-active- 
duty orders, although issued in ample 
time, were not delivered prior to date 
specified in original orders for reversion 
to inactive duty status, officer may re- 
tain lump-sum payment authorized by 
sec. 12, Naval Aviation Cadet Act of 


Diving duty: 


Coast Guard personnel continuing to serve 
with Navy after Coast Guard’s return to 
Treasury Dept.—additional pay for div- 
ing duty authorized by act of Aug. 4, 
1942, for Navy officers and enlisted men 
may continue to be paid on and after 
Jan. 1, 1946, to Coast Guard personnel 
who are directed to continue to serve 
as part of Navy pursuant to E. O. No. 
9666, otherwise returning Coast Guard 
from Navy to Treasury Dept. jurisdic- 

Entitlement of Coast Guard personnel by 
assimilation to Navy personnel—fact that 
additional pay for diving duty was not 
authorized for Coast Guard officers and 
enlisted men in either act of June 10, 1922, 
or Pay Readjustment Act of 1942 may 
not be viewed as reviving superseded pro- 
visions of sec. 8, act of May 18, 1920, 
assimilating pay of Coast Guard person- 
nel to that of Navy personnel, so as to 
entitle Coast Guard personnel to diving 
pay, on basis authorized by law for Navy 
personnel, from date (Jan. 1, 1946) Coast 
Guard was returned by Executive order 
from Navy to Treasury Dept. jurisdic- 
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Drill: 
National Guard: 

Inclusion of foreign service pay in com- 
putation—additional pay provided by 
sec. 2, Pay Readjustment Act of 1942, 
as amended, for duty outside continen- 
tal U. S. may not be included in com- 
putation under sec. 14, par. three, of 
said act of armory drill pay of members 
of National Guard of U. S. territories 
and possessions when engaging in 
drills, ete., pursuant to sec. 92, Na- 
tional Defense Act, as amended, such 
additional pay not being part of month- 
ly base pay upon which armory drill 
pay must be computed (26 C. G. 621)- 

Inclusion of period pay in computation— 
in view of exception of “armory drill 
and administrative function pay” in 
sec. 3, Pay Readjustment Act of 1942, 
as amended, pertaining to pay of Na- 
tional Guard officers when in Federal 
service, armory drill pay authorized 
by sec. 14 of said act for National 
Guard officers should be computed on 
basis of pay provided by sec. 1 of act, 
as amended, for pay period applicable 
generally to officers of grade involved, 
although they may have completed 
service necessary to entitle them when 
in Federal service to pay of higher 
period 

“Monthly pay” defined—term ‘‘month- 
ly pay’”’ as used in sec. 14, Pay Read- 
justment Act of 1942, providing for 
computation of National Guard mem- 
bers’ armory drill pay on basis of one- 
thirtieth of monthly pay authorized 
for such persons when in Federal serv- 
ice, means monthly base pay of grade 
held by person concerned 

Encampments. See Pay, training. 
Foreign shore duty. See Pay, sea or foreign 
shore duty. 
Leaves ofabsence. See Leaves of Absence. 
Longevity: 
Service credits: 

Naval Militia service—Massachusetts 
Naval Militia apparently having been 
duly prescribed as part of Organized 
Militia of that Commonwealth, with- 
in contemplation of act of Feb. 16, 
1914, during period 1915-1917, inactive 
service therein during such period 
may be counted for longevity pay pur- 
poses under Pay Readjustment Act 
of 1942, as amended 

Reserve service—reserve status concur- 
rent with service as Naval Academy 
midshipman—in view of prohibition in 
act of Aug. 29, 1916, against members 
of Naval Reserve Force accepting em- 
ployment as officers or enlisted men in 
any branch of military service, and 


Longevity—Continued. 


Service credits—Continued. 

that in sec. 4, Naval Reserve Act of 
Feb. 28, 1925, against members of Naval 
Reserve being members of other mili- 
tary or naval organizations, appoint- 
ment of reservists as midshipmen at 
Naval Academy terminated their re- 
serve status, so that no period after 
such appointment may be counted as 
reserve service under sec. 3A, Pay Re- 
adjustment Act of 1942, as amended, 
for pay purposes 

Retainer pay. See Pay, retainer. 

Retired pay. See Pay, retired, longevity 
credits. 

Maneuvers. See Pay, training. 

Missing, interned, or captured persons— 
statutory pay-continuance provisions as 
affecting rights following missing, etc., 
status termination—parachute duty pay— 
military personnel rated as parachutists 
whose additional pay for parachute duty 
authorized by sec. 18, Pay Readjustment 
Act of 1942, as amended, was continued by 
virtue of sec. 2 of Missing Persons Act, as 
amended, while in captured, missing in 
action, etc., status, are not entitled to para- 
chute pay upon return to military control 
until parachute jumping again becomes 
essential part of their military duty with- 
in meaning of said sec. 18, notwithstanding 
fact such personnel may, upon return, 
come within purview of par. 5, Army 
Regs. 35-1495, Dec. 1, 1944, including cer- 
tain interruptions of duty as parachute 


Parachute duty—period following termina- 
tion of captured, missing, etc., status— 
military personnel rated as parachutists 
whose additional pay for parachute duty 
authorized by sec. 18, Pay Readjustment 
Act of 1942, as amended, was continued by 
virtue of sec. 2 of Missing Persons Act, as 
amended while in captured, missing in 
action, etc., status, are not entitled to para- 
chute pay upon return to military control 
until parachute jumping again becomes 
essential part of their military duty within 
meaning of said sec. 18, notwithstanding 
fact that such personnel may, upon return, 
come within purview of par. 5, Army 
Regs. 35-1495, Dec. 1, 1944, including cer- 
tain interruptions of duty as parachute 


See, also, related heading: Pay, lungevity. 

Rights of National Guard officers entitled 
to armory drill pay—in view of exception 
of “armory drill and administrative 
function pay” in sec. 3, Pay Readjust- 
ment Act of 1942, as amended, pertaining 
to pay of National Guard officers when 
in Federal service, armory drill pay 
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authorized by sec. 14 of said act for 
National Guard officers should be com- 
puted on basis of pay provided by sec. 1 
of act, as amended, for pay period appli- 
cable generally to officers of grade in- 
volved, although they may have com- 
pleted service necessary to entitle then 
when in Federal service to pay of higher 


Effective date—officers not promoted 
when eligible under general policy—in 
case of officers of Army of U. S. and 
Reserve officers who were eligible for one- 
grade promoticns pursuant to War 
Dept. Cires. Nos. 10 and 149 coincident 
with processing for relief from active 
duty, but who, through administrative 
error or oversight, were not timely issued 
promotion orders, subsequent orders 
announcing promotion of officer as of 
date he became eligible are ineffective to 
authorize payment of pay and allow- 
ances of higher grade, during terminal 
leave, prior to date of issuance of such 
promotion orders 

Temporary: 

Rear admirals of Naval Reserve—Naval 
Reserve officer on active duty who was 
appointed temporarily to rank of rear 
admiral in Naval Reserve, although 
assimilated under sec. 14, Pay RKead- 
justment Act of 1942, to active duty 
pay and allowances of Regular Navy 
officer of “corresponding grade and 
length of service,” is not entitled to pay 
of rear admiral (upper half) as pro- 
vided by sec. 2, act of June 30, 1942, for 
rear admirals of upper half ‘‘on the 
active list of the line’”’ J 

Saved pay and allowances—effect of stat- 
utery increases of pay in permanent 
status—under provisions of sec. 7 (a), 
act of July 24, 1941, as amended, saving 
to Marine Corps personnel pay and 
allowances to which entitled ‘‘at the 
time” of temporary promotion, com- 
missioned warrant officer who was 
saved maximum pay and allowances 
authorized by sec. 8, Pay Readjust- 
ment Act of 1942, at time of his tem- 
porary promotion is not entitled to 
saved pay and allowances computed 
on basis of increased rates of pay sub- 
sequently provided by sec. 2, act of 
June 29, 1946, for commissioned war- 
rant officers, subject to new maximum 
limitation on pay and allowances pre- 
scribed therein 


Retainer: 


Naval Reserve: 

Change from one-third to one-half rate— 
effect of active duty after transfer to 
Fleet Reserve—Fleet Reserve member 
transferred thereto pursuant to sec, 


Naval Reserve—Continued. 
203, Naval Reserve Act of 1938, with 16 
but less than 20 years’ service who per- 
formed active duty after transfer 
which, if added to his prior service, 
would exceed 20 years, is not entitled 
under sec. 208, as added by sec. 3, act of 

Aug. 10, 1946, authorizing continuing 

of such duty in computing percentage 

rate of retainer or retired pay, to have 
his pay computed on basis of one-half 
of base pay received when transferred 
as for over 20 years’ service, rather than 
on one-third basis authorized for 16 but 
less than 20 years’ service 

Concurrent service with Philippine 
guerrilla forces or Philippine Army— 
transferred members of Fleet Reserve 
who, while in inactive status, had 
served with guerrilla forces in Philip- 
pines and with Philippine Army and 
whose pay for such services was 
charged, directly or indirectly, to 
appropriated funds made available to 

Govt. of Commonwealth of Philip- 

pines for expenses of maintenance and 

operation of its army may not be re- 
garded as entitled to payment of re- 
tired or retainer pay for any period 
during which they received pay for 
services with guerrillas or with Philip- 
pine Army 

Election to receive pay under act of Aug. 

10, 1946, or prior laws: 

Enlisted nan who transferred to Fleet 
Reserve under provisions of sec. 204, 
Naval Reserve Act of 1938, as 
amended by act of Aug. 10, 1946, 
thereby exercising election provided 
in sec. 9 of 1946 act to have his re- 
tainer pay computed on basis pro- 
vided for in sec, 204, as amended, 
may not thereafter elect to have his 
retired pay computed in accordance 
with provisions of said sec. 204 in 
effect prior to the 1946 amending 


Enlisted man who, under provisions of 
sec. 204, Naval Reserve Act of 1938, 
transferred to Fleet Reserve prior to 
Aug. 10, 1946—date of act amending 
said 1938 act—may not exercise elec- 
tion under provisions of sec. 9 of 1946 
act to have his retainer pay com- 
puted in accordance with provisions 
of sec. 204 as amended by 1946 act 
and, upon retirement, elect to have 
his retired pay computed on basis 
provided by provisions of sec. 204 in 
effect prior to Aug. 10, 1946 

Enlisted man who, under provisions 
of sec. 204, Naval Reserve Act of 1938, 
transferred to Fleet Reserve prior to 
Aug. 10, 1946—date of act amending 
said 1938 act—may, pursuant to sec. 9 
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PAY—Continued. 
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Naval Reserve—Continued. 
Election to receive pay under act of Aug. 


10, 1946, or prior laws—Continued. 

of 1946 act, elect to receive his retainer 

and retired pay under provisions of 

law in effect immediately prior to 

enactment of 1946 act 
Increases for conduct marks—Fleet 
Reserve members whose average con- 
duct marks for 20 or more years were 
less than 95 percent of maximum re- 
quired for payment of 10 percent addi- 
tional retainer or retired pay author- 
ized by sec. 203, Naval Reserve Act of 
1938, are not entitled to such increase 
for conduct in recomputation of their 
retainer or retired pay under sec. 208, 
as added by sec. 3, act of Aug. 10, 1946, 
on basis that at time of their release 
from active duty after transfer their 
average marks for conduct were not 
less than 95 percent of maximum 
Longevity credits: 
Active duty after transfer to Fleet 

Reserve: 

Navy enlisted man who had trans- 
ferred to Fleet Reserve under sec. 
203, Naval Reserve Act of 1938, 
with exactly 16 years’ naval ser- 
vice may not be considered as 
having transferred thereto ‘‘after 
more than 16 years’ service’’ with- 
in meaning of sec. 208, act as 
added by sec. 3, act of Aug. 10, 
1946, so as to be entitled to count 
thereunder active duty performed 
as fleet reservist after July 1, 1925, 


in computation of retainer or re-. 


tired pay when in inactive duty 


Navy enlisted men who were trans- 
ferred under authority of Naval 
Appro. Act, 1923, to Fleet Reserve 
with less than 16 years’ service in 
same status with respect to pay 
and allowances as those trans- 
ferred after 16 years’ service are not 
to be regarded as having been 
transferred to Fleet Reserve “‘after 
more than 16 years’ service” with- 
in meaning of sec. 208, Naval 
Reserve Act of 1938, as added by 
sec. 3, act of Aug. 10, 1946, respect- 
ing recomputation of retainer or 
retired pay on account of active 
duty after transfer 

Provision in sec. 208, Naval Reserve 
Act of 1938, as added by sec. 3, 
act of Aug. 10, 1946, authorizing 
recomputation of retainer or 
retired pay of members of Fleet 
Reserve on basis of active duty 
performed subsequent to July 1, 
1925, while extended to reservists 
who returned to inactive status 
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Active duty after transfer to Fleet 
Reserve—Continued. 
prior to enactment of 1946 act, is 
to be regarded, in view of proviso 
thereto, as limited to active duty 
performed during period of 
National Emergency declared by 
the President during which time 
reservists may be called to active 
duty without their consent..___- 
Additional service authorized by act 
of Sept. 7, 1944, in general—Navy 
enlisted men transferred to Fleet 
Reserve, either prior or subsequent 
to June 1, 1942, and receiving retainer 
pay under Naval Reserve Act of 1938 
are to be regarded as in receipt of 
“retired pay’? within meaning of 
sec. 11, act of Sept. 7, 1944, making 
service credit benefits of act retro- 
active to June 1, 1942, for personnel 
in receipt of “retired pay” on Sept. 
7, 1944, and therefore, transferred 
members of Fleet Reserve who, on 
Sept. 7, 1914, were entitled to receive 
retainer pay are entitled to have such 
pay recomputed on basis of all serv- 
ice now creditable under 1944 act ___- 
Additional service authorized by Pay 
Readjustment Act of 1942, as 
amended, subsequent to transfer to 
Reserve—in computing retainer pay 
of Navy enlisted man transferred to 
Fleet Reserve (or Fleet Naval 
Reserve) prior to June 1, 1942, effec- 
tive date of Pay Readjustment Act of 
1942, there may be counted such 
service which man had when trans- 
ferred as is authorized to be counted 
for longevity pay purposes by pro- 
visions of act, as amended, including 
inactive service in State Naval 
Militia unit duly prescribed as part 
of Organized Militia within con- 
templation of act of Feb. 16, 1914, or 
subsequent similar legislation_.____ 
Fractional year’s service—while, under 
sec. 9, Pay Readjustment Act of 
1942, as amended, longevity increases 
are payable only for each 3 years’ 
service, Navy enlisted man who 
transferred to Fleet Reserve pursu- 
ant to sec. 203, Naval Reserve Act of 
1938, with 17 years and 6 months of 
active service is entitled under sec. 
204 of said act, as amended, provid- 
ing that fractional year of 6 months 
or more shall constitute full year in 
computing years of active Federal 
service and base and longevity pay, 
to permanent additions (longevity) 
computed on 18 years’ service, for 
retainer or retired pay purposes-.--- 
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Fleet Reserve member who was 
recalled to active duty would be 
entitled, in recomputation of his 
retainer pay after such active duty 
under sec. 208, Naval Reserve Act 
of 1938, as added by sec. 3, act of 
Aug. 10, 1946, to 2% percent of his 
active-duty pay, exclusive of any 
credit for longevity pay purposes 
on account of inactive time in 
Fleet Reserve, multiplied by 
number of years of active Federal 

Provision in sec. 208, Naval Reserve 

Act of 1938, as added by sec. 3, act 

of Aug. 10, 1946, authorizing com- 

putation of retainer or retired pay 
on basis of enlisted pay received 
at time inactive duty status is 
resumed, may not be regarded as 
authorizing counting of inactive 
duty performed in Fleet Reserve 
in determining permanent addi- 
tions to which entitled in com- 
putation of retainer or retired pay 
upon release from active duty and 
resumption of inactive duty status. 


Service credits for fractional or percent- 


age rate purposes: 
Active duty after transfer to Fleet 


Reserve: 
Navy enlisted man who had trans- 
ferred to Fleet Reserve under sec. 
203, Naval Reserve Act of 1938, 
with exactly sixteen years’ naval 
service may not be considered as 
having transferred thereto “after 
more than sixteen years’ service” 
within meaning of sec. 208, act as 
added by sec. 3, act of Aug. 10, 1946, 
so as to be entitled to count there- 
under active duty performed as 
fleet reservist after July 1, 1925, in 
computation of retainer or retired 
pay when in inactive duty status 

Navy enlisted men who were trans- 
ferred, under authority of Naval 
Appro. Act, 1923, to Fleet Reserve 
with less than 16 years’ service in 
same status with respect to pay 
and allowances as those transferred 
after 16 years’ service are not to be 
regarded as having been trans- 
ferred to Fleet Reserve “after more 
than sixteen years’ service” with- 
in meaning of sec. 208, Naval 
Reserve Act of 1938, as added by 
sec. 3, act of Aug. 10, 1946, respect- 
ing recomputation of retainer or 
retired pay on account of active 
duty after transfer 
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Provision in sec. 208, Naval Reserve 
Act of 1938, as added by sec. 3, act 
of Aug. 10, 1946, authorizing 
recomputation of retainer or 
retired pay of members of Fleet 
Reserve on basis of active duty 
performed subsequent to July 1, 
1925, while extended to reservists 
who returned to inactive status 
prior to enactment of 1946 act, is 
to be regarded, in view of proviso 
thereto, as limited to active duty 
performed during period of Na- 
tional Emergency declared by 
the President during which time 
reservists may be called to active 
duty without their consent __-- “< 


Enlistments terminated prior to 
expiration—under sec. 204, Naval 
Reserve Act of 1938, as amended, 
providing for computation of retain- 
er or retired pay on basis of 244 per- 
cent of annual base and longevity 
pay received at time of transfer mul- 
tiplied by number of years of 
“active Federal service,” only time 
actually served under minority 
enlistment of less than 4 years or 
under enlistment terminated within 
3 months prior to expiration of 
enlistment may be considered as 
“active Federal service” 


Minority enlistments of less than 4 
years—under sec. 204, Naval Reserve 
Act of 1938, as amended, providing 
for computation of retainer or 
retired pay on basis of 244 percent 
of annual base and longevity pay 
received at time of transfer multi- 
plied by number of years of ‘“‘active 
Federal service,”’ only time actually 
served under minority enlistment of 
less than 4 years or under enlistment 
terminated within 3 months prior to 
expiration of enlistment may be 
considered as ‘active Federal serv- 

Status as “retired pay’’—Navy enlisted 
men transferred to Fleet Reserve, 

either prior or subsequent to June 1, 

1942, and receiving retainer pay under 
Naval Reserve Act of 1938 are to be 
regarded as in receipt of “retired pay”’ 
within meaning of sec. 11, act of Sept. 
7, 1944, making service credit benefits 
of act retroactive to June 1, 1942, for 
personnel in receipt of “retired pay” 
ES Eee ee 
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See, also, related heading: Retirement, 
military, naral, etc. 


As affected by active-duty pay increases 
for special services, assignments, etc.— 
exceptional pay or temporary increases of 
active-duty pay given for special serv- 
ices or under special circumstances 
incident to particular character of serv- 
ice, such as service rendered by rear 
admiral (lower half) as assistant to chief 
of bureau with highest pay of his rank, 
rear admiral (upper half), under sec. 15, 
act of Mar. 4, 1925, do not enter into 
computation of retired pay 


Coast and Geodetic Survey officers tempo- 
rarily promoted while in service of War 
or Navy Depts.—right to retired pay 
based on temporary grades—Coast and 
Geodetic Survey officers who, while in 
service of War or Navy Depts. under 
sec. 16, act of May 22, 1917, were tempo- 
rarily promoted under authority of 
sec. 1 (1), act of Dec. 3, 1942, in like man- 
ner as naval personnel under act of 
July 24, 1941, -are not entitled to be 
retired, other than for physical disability 
incurred in line of duty, with retired 
pay based in temporary grades, as is 
provided for temporarily promoted 
naval personnel by sec. 8, act of Feb. 21, 
1946, amending sec. 10 of 1941 act, as 
amended. Compare 26 C. G. 176 


Cencurrent service with Philippine guer- 
rilla forces or Philippine Army—trans- 
ferred members of Fleet Reserve who, 
while in inactive status, had served with 
guerrilla forces in Philippines and with 
Philippine Army and whose pay for such 
services was charged, directly or indirect- 
ly, to appropriated funds made available 
to Govt. of Commonwealth of Philip- 
pines for expenses of maintenance and 
operation of its army may not be re- 
garded as entitled to payment of retired 
or retainer pay for any period during 
which they received pay for services 
with guerrillas or with Philippine Army. 

Disability incurred prior to effective date 
of statute authorizing retirement pay on 
account thereof— Public Health Service 
reserve officers—reserve officer of Public 
Health Service who was on active duty 
on date of act of Nov. 11, 1943, sec. 8 of 
which, on and after said date, assimi- 
lated reserve officers of Public Health 
Service to disability retirement benefits 
authorized for commissioned officers of 
Army of U. S. by sec. 5, act of Apr. 3, 
1939, as amended, but who had been 
permanently disabled prior to Nov. 11, 
1943, is not entitled to retired pay under 
assimilation provisions of 1943 act upon 
reversion to inactive status 


Disability retirement pay of Army of U. S. 
officers : 
Concurrent enlisted retired pay: 

Where disability retirement pay for 
period of Army of U.S. commissioned 
service was. retroactively awarded 
under act of Apr. 3,1939, as amended, 
to person who had been in receipt of 
civilian compensation and retired 
pay as Army enlisted man, only 
difference between his enlisted re- 
tired pay and total amount which 
could have accrued as retirement pay 
is to be considered as retired pay 
“for or on account of services as a 
commissioned officer” in applying, 
over period prior to award, limita- 
tion in sec. 212, act of June 30, 1932, 
as amended, on combined amount of 
civilian compensation and retired 
pay which may be received 

Where person who had been in receipt 
of retired pay as Army enlisted man 
was determined to be entitled to dis- 
ability retirement pay for service as 
temporary Army of U. S. officer, 
under act of Apr. 3, 1939, as amended, 
such person is entitled, retroactive to 
date of award, to that amount of 
officers’ disability retirement pay 
which is not in excess of difference 
between his enlisted retired pay and 
total amount of officers’ retirement 


Fleet Reservists’ election to receive pay 
under act of Aug. 10, 1946, or prior laws: 
Enlisted man who transferred to Fleet 
Reserve under provisions of sec. 204, 
Naval Reserve Act of 1938, as amended 
by act of Aug. 10, 1946, thereby exer- 
cising election provided in sec. 9 of 1946 
act to have his retainer pay computed 
on basis provided for in sec. 204 as 
amended, may not thereafter elect to 
have his retired pay computed in 
accordance with provisions of said sec. 
204 in effect prior to the 1946 amending 


Enlisted man who, under provisions of 
sec. 204, Naval Reserve Act of 1938, 
transferred to Fleet Reserve prior to 
Aug. 10, 1946—date of act amending 
said 1938 act—may not exercise election 
under provisions of sec. 9 of 1946 act to 
have his retainer pay computed in 
accordance with provisions of sec. 204, 
as amended by 1946 act and, upon re- 
tirement, elect to have his retired pay 
computed on basis provided by pro- 
visions of sec. 204 in effect prior to Aug. 


Enlisted man who, under provisions of 
sec. 204, Naval Reserve Act of 1938, 
transferred to Fleet Reserve prior to 
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Fleet Reservists’ election to receive pay 
under act of Aug. 10, 1946, or prior 
laws—Continued. 

Aug. 10, 1946—date of act amending 

said 1938 act—may, pursuant to sec. 9 

of 1946 act, elect to receive his retainer 

and retired pay under provisions of 
law in effect immediately prior to en- 
actment of 1946 act_-..........-...... 

Increases for Fleet Reservists’ conduct 
marks—Fleet Reserve members whose 
average conduct marks for 20 or more 
years were less than 95 percent of maxi- 
mum required for payment of 10 percent 
additional retainer or retired pay 
authorized by sec. 203, Naval Reserve 
Act of 1938, are not entitled to such in- 
crease for conduct in recomputation of 
their retainer or retired pay under sec. 
208, as added by sec. 3, act of Aug. 10, 
1946, on basis that at time of their release 
from active duty after transfer their 
average marks for conduct were not less 
than 95 percent of maximum.____.._.__- 

Limitations—concurrent civilian compen- 
sation. See Compensation, double, retired 
personnel, concurrent retired and civilian 
service pay; Officers and Employees, hold- 
ing two positions. 

Longevity credits: 

Active duty after transfer to Fleet 
Reserve: 

Navy enlisted man who had trans- 
ferred to Fleet Reserve under sec. 
203, Naval Reserve Act of 1938, with 
exactly sixteen years’ naval service 
may not be considered as having 
transferred thereto “after more than 
sixteen years’ service” within mean- 
ing of sec. 208, act as added by sec. 3, 
act of Aug. 10, 1946, so as to be en- 
titled to count thereunder active 
duty performed as fleet reservist after 
July 1, 1925, in computation of re- 
tainer or retired pay when in in- 
active duty status ____..._........-- 

Navy enlisted men who were trans- 
ferred, under authority of Naval 
Appro. Act, 1923, to Fleet Reserve 
with less than 16 years’ service in 
same status with respect to pay and 
allowances as those transferred after 
16 years’ service are not to be re- 
garded as having been transferred to 
Fleet Reserve ‘‘after more than six- 
teen years’ service” within meaning 
of sec. 208, Naval Reserve Act of 
1938, as added by sec. 3, act of Aug. 
10, 1946, respecting recomputation of 
retainer or retired pay on account of 
active duty after transfer ____...._- 

Provision in sec. 208, Naval Reserve 
Act of 1938, as added by sec. 3, act of 
Aug. 10, 1946, authorizing recompu- 
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Retired—Continued. 
Longevity credites—Continued. 
Active duty a fter transfer to Feet 


Reserve—Continued. 
tation of retainer or retired pay of 
members of Fleet Reserve on basis of 
active duty performed subsequent to 
July 1, 1925, while extended to 
reservists who returned to inactive 
status prior to enactment of 1946 act, 
is to be regarded, in view of proviso 
thereto, as limited to active duty per- 
formed during period of National 
Emergency declared by the Presi- 
dent during which time reservists 
may be called to active duty without 
their consent. - _. 


Additional service authorized by act of 


Sept. 7, 1944: 
Enlisted naval reservists transferred 
to Honorary Retired List and receiv- 
ing pay under sec. 310, Naval Re- 
serve Act of 1938, may be regarded as 
in receipt of “retired pay” within 
meaning of sec. 11, act of Sept. 7, 1944, 
making service credit benefits of act 
retroactive to June 1, 1942, for per- 
sonnel in receipt of “retired pay’’ on 
Sept. 7, 1944, and, therefore, re- 
servists who, on Sept. 7, 1944, were 
receiving pay under said sec. 310 by 
reason of transfer to said list on or 
after June 1, 1942, are entitled to 
have their pay recomputed on basis 
of all service now creditable under 
Se Eerpesccklcsnucideceudsencémeue 
Navy enlisted men who transferred to 
retired list of Regular Navy from 
Regular Navy or Fleet Reserve, 
either prior or subsequent to June 1, 
1942, and who were entitled to re- 
tired pay on Sept. 7, 1944, date of 
act which authorized, retroactive to 
June 1, 1942, counting for all pay 
purposes certain service that there- 
tofore could not be counted, are en- 
titled to have their retired pay 
recomputed on basis of all service 
now creditable under said act 


Coast Guard officers’ civilian service in 


Lighthouse Service—civilian service 
of former Lighthouse Service em- 
ployees appointed or commissioned in 
Coast Guard pursuant to act of Aug. 
5, 1939, may not be credited in comput- 
ing retired pay under secs. 7 (a) and 9, 
act of Feb. 21, 1946, which is to be com- 
puted on basis of “number of years of 
service for which entitled to credit in 
the computationof* * * pay while 
on active duty’’—such civilian serv- 
ice, although creditable in determining 
eligibility for retirement under sec. 6 of 
1946 act, not being creditable for active- 
duty pay purposes_-__._._....... 
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Longevity credits—C ontinued. 

Fractional year’s service of retired 
Fleet Reservists—while, under sec. 9, 
Pay Readjustment Act of 1942, as 
amended, longevity increases are pay- 
able only for each 3 years’ service, 
Navy enlisted man who transferred 
to Fleet Reserve pursuant to sec. 203, 
Naval Reserve Act of 1938, with 17 
years and 6 months of active service 
is entitled under sec. 204 of said act, 
as amended, providing that fractional 
year of 6 months or more shall eon- 
stitute full year in computing years of 
active Federal service and base and 
longevity pay, to permanent additions 
(longevity) computed on 18 years’ 
service, for retainer or retired pay 
I as eS ok eS .. 

Inactive service in Fleet Reserve—pro- 
vision in sec. 208, Naval Reserve Act 
of 1938, as added by sec. 3, act of Aug. 
10, 1946, authorizing computation of 
retainer or retired pay on basis of 
enlisted pay received at time inactive 
duty status is resumed, may not be 
regarded as authorizing counting of 
inactive duty performed in Fleet Re- 
serve in determining permanent 
additions to which entitled in compu- 
tation of retainer or retired pay upon 
release from active duty and resump- 
tion of inactive duty status 

Inactive time on retired list: 
Regular Army officer on retired list for 

physical disability who, because of 
additional physical disability in- 
curred while on active duty in tem- 
porary higher grade, was promoted 
on retired list pursuant to sec. 4, act 
of June 29, 1943, to such higher grade, 
with retired pay computed “‘as other- 
wise provided by law for officers of 
such higher grade,” is not entitled 
to include inactive time on the 
retired list—which was included for 
active-duty pay purposes—in com- 
putation of his retired pay under 
applicable general statutes (sec. 
1274, R. 8.; sec. 15, Pay Readjust- 
ment Act of 1942)................- a 
Retired Navy officer who is entitled to 
be advanced on retired list to higher 
active-duty temporary rank, pur- 
suant to sec. 10, act of July 24, 1941, 
as amended, with retired pay based 
on such higher rank, and, also, under 
sec. 8 of said act, to retired pay at 
rate of 75 percent of his active-duty 
pay—including credit for inactive 
time on retired list—for physical 
disability incurred while serving in 
lower rank after retirement is en- 
titled to retired pay at rate of 75 per- 
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Longevity credits—Continued. 
Inactive time on retired list—Con. 
cent of pay of higher rank without 
regard to inactive time on retired 
Naval Reserve, in general—enlisted naval 
reservists transferred to Honorary Retired 
List and receiving pay under sec. 310, 
Naval Reserve Act of 1938, may be 
regarded as in receipt of “retired pay’”’ 
within meaning of sec. 11, act of Sept. 7, 
1944, making service credit benefits’ of 
act retroactive to June 1, 1942, for per- 
sonnel in receipt of “retired pay’’ on 


Navy enlisted men transferred to retired 
list from Fleet Reserve, in general— 
while there is distinction between en- 
listed personnel transferred from Regular 
Navy to retired list and enlisted per- 
sonnel transferred to retired list from 
Fleet Reserve (2 C. G. 762; 4 id. 942, 
946), pay accruing to both classes of 
personnel while on retired list is retired 
aa rl 

Navy, Marine Corps and Coast Guard 

officers retired under act of Feb. 21, 
1946, for length of service: 
Counting of Coast Guard officers’ civil- 
jan service in Lighthouse Service— 
civilian service of former Lighthouse 
Service employees appointed or com- 
missioned in Coast Guard pursuant 
to act of Aug. 5, 1939, may not be 
credited in computing retired pay 
under secs. 7 (a) and 9, act of Feb. 21, 
1946, which is to be computed on basis 
of ‘number of years of service for which 
entitled to credit in the computation 
of * * * pay while on active duty”— 
such civilian service, although cred- 
itable in determining eligibility for 
retirement under sec. 6 of 1946 act, not 
being creditable for active-duty pay 


Effect of special rights upon retirement, 
such as for combat commendation, 
service prior to Nov. 12, 1918, etc.— 
retired pay of Coast Guard temporary 
rear admiral voluntarily retired after 
June 30, 1946, for length of service, 
pursuant to sec. 6, act of Feb, 21, 1946, 
is limited by sec. 7 thereof to 75 percent 
of his active duty pay as rear admiral 
(lower half) on June 30, 1946, and may 
not, by reason of service prior to Nov. 
12, 1918 (sec. 15, Pay Readjustment 
Act of 1942), and special commenda- 
tion for duty in actual combat (act of 
June 6, 1942), be computed as 75 per- 
cent of his higher active duty pay as 
rear admiral (upper half) at time of 
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Navy, Marine Corps and Coast Guard 
officers retired under act of Feb. 21, 
1946, for length of service—Continued. 

In general—retired pay of officer volun- 
tarily retired under provisions of sec. 
6, act of Feb. 21, 1946, for length of 
service is to be computed as indicated 
in sec. 7 of said act, and retired pay so 
computed is highest retired pay which 
is authorized to be paid particular 
officer unless, under other provisions 
of law and without advantage of pro- 
visions of sec. 7, he is entitled to higher 
lia tl tt ell cereale 

Navy, Marine Corps and Coast Guard 
personnel retired while or after serv- 
ing in higher temporary rank: 

Effect of special rights upon retirement, 
such as for combat commendation, 
service prior to Nov. 12, 1918, etc.: 

Navy officers with combat commen- 
dation who, upon retirement pur- 
suant to voluntary or involuntary 
retirement provisions of act of Feb. 
21, 1946, were placed on retired list 
in temporary rank, under sec. 7 (a) 
of act, are entitled to retired pay 
computed either on basis of per- 
centage determined from formula in 
said sec. 7 (a) and temporary rank 
active-duty pay or on basis of per- 
centage rate (75 percent) prescribed 
by combat commendation statutes 
and permanent rank active-duty 
pay, whichever is greater, rather 
than on basis of 75 percent of tem- 
porary rank active-duty pay-__---.. 

Retired pay of Regular Navy officer 
requesting voluntary retirement 
after 20 years’ service pursuant to 
sec. 6, act of Feb. 21, 1946, while 
serving in temporary rank higher 
than that of his permanent rank, 
may not be computed under pro- 
visions of fourth par. of sec. 15, Pay 
Readjustment Act of 1942, by reason 
of service as a member of military 
or naval forces prior to Nov. 12, 1918, 
at rate of 75 percent of active-duty 
pay of his temporary rank_-_.-.-___-. 

Pay of rear admiral (upper half 
attained after June 30, 1946—under 
secs. 10 (e), act of July 24, 1941, as 
amended, and 7 (c), act of Feb. 21, 1946, 
fixing highest rank in which Navy 
officer may be retired and receive 
retired pay based thereon as highest 
“rank” attained under temporary 
appointment on or prior to June 30, 
1946, increase in pay resulting when 
temporary rear admiral reached such 
position on list of rear admirals on 
active list as to be entitled to pay of 

rear admiral (upper half) subsequent 

to June 30, 1946, without change in 
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personnel retired while or after serv- 

ing in higher éemporary rank—Con.— 
“rank” may not be reflected in com- 
putation of officer’s retired pay 


Officers serving in military or naval forces 


prior to Nov. 12, 1918: 
Navy, Marine Corps or Coast Guard 
officers retired under act of Feb. 21, 
1946, for length of service—retired pay 
of Coast Guard temporary rear admiral 
voluntarily retired after June 30, 1946, 
fer length of service, pursuant to sec. 6, 
act of Feb. 21, 1946, is limited by sec. 
7 thereof to 75 percent of his active 
duty pay as rear admiral (lower half) 
on June 30, 1946, and may not, by 
reason of service prior to Nov. 12, 
1918 (sec. 15, Pay Readjustment Act 
of 1942), be computed as 75 percent of 
his higher active duty pay as rear 
admiral (upper half) at time of retire- 
Navy, Marine Corps or Coast Guard 
officers retired while or after serving 
in higher temporary rank—retired pay 
of Regular Navy officer requesting 
voluntary retirement after 20 years’ 
service pursuant to sec. 6, act of Feb. 
21, 1946, while serving in temporary 
rank higher than that of his permanent 
rank, may not be computed under 
provisions of fourth par. of sec. 15, 
Pay Readjustment Act of 1942, by 
reason of service as a member of mili- 
tary or naval forces prior to Nov. 12, 
1918, at rate of 75 percent of active- 
duty pay of his temporary rank_--.-__- 
Public Health Service officers retired 
for promotion qualification failure— 
Public Health Service officer who is 
retired pursuant to sec. 210 (¢) (2), 
Public Health Service Act, for failure 
to qualify for promotion, and who had 
served “‘as a member of the military 
or naval forces * * * prior to 
November 12, 1918,”’ within meaning 
of sec. 15, Pay Readjustment Act of 
1942, is entitled to retired pay com- 
puted at rate of 75 percent of his active- 
duty pay as provided by said sec. 15 
for retired officers who had so served, 
and is not limited to lesser retired pay 
rate prescribed by said sec. 210 (c) (2) 
for officers retired pursuant thereto 
Retired enlisted man advanced on re- 
tired list to rank of temporary wartime 
commission—provisions of par. 4, sec. 
15, Pay Readjustment Act of 1942, 
relating to retired pay of personnel 
having service prior to Nov. 12, 1918, 
relate to officers retired subsequent to 
said act and have no application to 
Fleet Marine Corps reservist retired 
prior thereto even though accorded 
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Officers serving in military or naval forces 
prior to Nov. 12, 1918—Continued. 
commissioned rank on retired list pur- 
suant to act of Feb. 21, 1946, upon 
release from active duty under tempo- 
rary wartime commission 
Students’ Army Training Corps service 
as basis for increased benefits—fact 
that selective draft registrant (World 
War I) may have made application 
and taken oath prescribed for admis- 
sion to Students’ Army Training 
Corps did not have effect of placing 
him in military service—change in 
status from civilian to soldier not hav- 
ing occurred until person was inducted 
into military service in accordance 
with applicable selective service regu- 
lations 
Officers with combat commendation: 
Navy, Marine Corps or Coast Guard 
officers retired under act of Feb. 21, 
1946, for length of service—retired pay 
of Coast Guard temporary rear ad- 
miral voluntarily retired after June 30, 
1946, for length of service, pursuant to 
sec. 6, act of Feb. 21, 1946, is limited 
by sec. 7 thereof to 75 percent of his 
active duty pay as rear admiral (lower 
half) on June 30, 1946, and may not, 
by reason of special commendation 
for duty in actual combat (act of 
June 6, 1942), be computed as 75 per- 
cent of his higher active duty pay as 
rear admiral (upper half) at time of 
a | 
Navy, Marine Corps or Coast Guard 
officers retired while or after serving 
in higher temporary rank—Navy 
officers with combat commendation 
who, upon retirement pursuant to 
voluntary or involuntary retirement 
provisions of act of Feb. 21, 1946, were 
placed on retired list in temporary 
rank, under sec. 7 (a) of act, are entitled 
to retired pay computed either on 
basis of percentage determined from 
formula in said sec. 7 (a) and tempo- 
rary rank active-duty pay or on basis 
of percentage rate (75 percent) pre- 
scribed by combat commendation 
statutes and permanent rank active- 
duty pay, whichever is greater, rather 
than on basis of 75 percent of tempo- 
rary rank active-duty pay 
Percentage rate as affected by additional 
service authorized for pay purposes after 
retirement—in case of Navy officers who 
were retired prior to effective date—June 
1, 1942—of Pay Readjustment Act of 
1942, under acts of Aug. 29, 1916, as 
amended, and Aug. 5, 1935, with retired 
pay at 2}4 percent of active-duty pay for 
each year of service, percentage to be 
used in determining retired pay on basis 


of pay authorized in 1942 act, as pro- 
vided by sec. 15 thereof, is not affected 
by inactive service prior to retirement 
which could not be credited for pay pur- 
poses at time of retirement but which, 
pursuant to said 1942 act, as amended, 
now may be so credited 

Public Health Service officers’ entitle- 
ment to pay of higher temporary grades— 
inasmuch as “military benefits,’ in- 
cluding retirement, of commissioned 
military and naval personnel extended 
to Public Health Service commissioned 
officers by sec. 8, act of Nov. 11, 1943, 
were clarified by act of July 1, 1944, and 
limited to those of commissioned Army 
officers, Public Health Service com- 
missioned officer previously placed on 
“waiting orders’’ (retired) for age while 
serving in higher temporary grade is 
not entitled to “waiting orders pay”’ of 
such higher grade on basis that sec. 6, 
act of June 30, 1942, provides that retired 
pay of Navy officers retired for age be 
computed on their higher temporary 


Public Health Service officers retired for 
promotion qualification failure—effect 
of service in military or naval forces 
prior to Nov. 12, 1918—Public Health 
Service officer who is retired pursuant to 
sec. 210 (c)(2), Public Health Service 
Act, for failure to qualify for promotion, 
and who had served “‘as a member of the 
military or naval forces * * * prior 
to November 12, 1918,” within meaning 
of sec, 15, Pay Readjustment Act of 1942, 
is entitled to retired pay computed at 
rate of 75 percent of his active-duty pay 
as provided by said sec. 15 for retired 
officers who had so served, and is not 
limited to lesser retired pay rate pre- 
scribed by said sec. 210 (c)(2) for officers 
retired pursuant thereto 

Public Health Service officers retired 
prior to June 1, 1942—Public Health 
Service commissioned officers placed on 
permanent ‘‘waiting orders” or retired 
prior to effective date—June 1, 1942—of 
Pay Readjustment Act of 1942, whose 
retired pay is governed by sec. 1 of 1942 
act within contemplation of sec. 5, act of 
June 29, 1946, are entitled to have pay 
increases prescribed by sec. 4 of 1946 act— 
amending sec. 1 of 1942 act—included in 
computation of their retired pay, even 
though Pay Readjustment Act of 1942, 
as previously amended, did not change 
prior base pay rates of such officers____- 

Public Health Service reserve officers’ 
entitlement to retirement pay on account 
of disability, in general—under holding 
that sec. 212 (a), Public Health Service 
Act of July 1, 1944, assimilating military 
benefits rights of PHS commissioned 
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Retired—Continued. 
officers to those of Army officers, clari- 
fied ambiguous assimilation of such PHS 
officers to both naval and military per- 
sonnel under sec. 8, act of Nov. 11, 1943, 
reserve officers of PHS who served on 
active duty at any time after said act of 
Nov. 11, 1943, and who were released 
prior to said act of July 1, 1944, for dis- 
ability incurred in line of duty are en- 
titled, in proper cases, to retirement pay 
authorized for officers of Army of U. 8. 
by sec. 5, act of Apr. 3, 1939__........_- 

Rear admiral (lower half) retired after 
serving as assistant to chief of bureau 
with highest pay of rank (upper half)— 
temporary rear admiral who otherwise 
would be entitled to pay of rear admiral 
of lower half but who is receiving pay of 
upper half (highest pay of his rank) pur- 
suant to sec. 15, act of Mar. 4, 1925, while 
“serving” as assistant to chief of bureau, 
is entitled, upon transfer to retired list 
with highest rank—rear admiral—held 
by him while on active duty, pursuant 
to secs. 6 and 7 (a), act of Feb. 21, 1946, to 
retired pay based on active-duty pay of 
rear admiral (lower half) and not on that 
of rear admiral (upper half)-_...........-. 

Retired Army officers advanced to sub- 
sequent active-duty temporary rank— 
counting of inactive time on retired list— 
Regular Army officer on retired list for 
physical disability who, because of ad- 
ditional physical disability incurred 
while on active duty in temporary high- 
er grade, was promoted on retired list 
pursuant to sec. 4, act of June 29, 1943, 
to such higher grade, with retired pay 
computed ‘‘as otherwise provided by law 
for officers of such higher grade,”’ is not 
entitled to include inactive time on the 
retired list—which was included for 
active-duty pay purposes—in computa- 
tion of his retired pay under applicable 
general statutes (sec. 1274, R. 8.; sec. 15, 
Pay Readjustment Act of 1942)_........ 

Retired Fleet Reservists’ change from one- 
third to one-half rate—effect of active 
duty after transfer to Fleet Reserve— 
Fleet Reserve member transferred there- 
to pursuant to sec. 203, Naval Reserve 
Act of 1938, with 16 but less than 20 
years’ service who performed active duty 
after transfer which, if added to his prior 
service, would exceed 20 years, is not 
entitled under sec. 208, as added by sec. 
3, act of Aug. 10, 1946, authorizing count- 
ing of such duty in computing percent- 
age rate of retainer or retired pay, to 
have his pay computed on basis of one- 
half of base pay received when trans- 
ferred as for over 20 years’ service, rather 
than on one-third basis authorized for 

16 but less than 20 years’ service 
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Retired Fleet Reservists’ percentage rate: 
Service credits: 

Active duty after transfer to Fleet 
Reserve: 

Navy enlisted man who had trans- 
ferred to Fleet Reserve under sec. 
203, Naval Reserve Act of 1938, 
with exactly sixteen years’ naval 
service may not be considered as 
having transferred thereto ‘‘after 
more than sixteen years’ service” 
within meaning of sec. 208, act as 
added by sec. 3, act of Aug. 10, 
1946; so as to be entitled to count 
thereunder active duty performed 
as fleet reservist after July 1, 1925, 
in computation of retainer or re- 
tired pay when in inactive duty 
status... ... sitchin 

Navy enlisted men who were trans- 
ferred, under authority of Naval 
Appro. Act, 1923, to Fleet Reserve 
with less than 16 years’ service in 
same status with respect to pay 
and allowances as those trans- 
ferred after 16 years’ service are 
not to be regarded as having been 
transferred to Fleet Reserve ‘‘after 
more than sixteen years’ service’ 
within meaning of sec. 208, Naval 
Reserve Act of 1938, as added by 
sec. 3, act of Aug. 10, 1946, respect- 
ing recomputation of retainer or 
retired pay on account of active 
duty after transfer..............- 

Provision in sec. 208, Naval Reserve 
Act of 1938, as added by sec. 3, act 
of Aug. 10, 1946, authorizing re- 
computation of retainer or retired 
pay of members of Fleet Reserve 
on basis of active duty performed 
subsequent to July 1, 1925, while 
extended to reservists who returned 
to inactive status prior to enact- 
ment of 1946 act, is to be re- 
garded, in view of proviso thereto, 
as limited to active duty performed 
during period of National Emer- 
gency declared by the President 
during which time reservists may 
be called to active duty without 
CP MORIN oii. keds 

Enlistments terminated prior to expi- 
ration—under sec. 204, Naval Reserve 

Act of 1938, as amended, providing 

for computation of retainer or retired 

pay on basis of 2% percent of annual 
base and longevity pay received at 
time of transfer multiplied by num- 
ber of years of “active Federal serv- 
ice,” only time actually served under 

minority enlistment of less than 4 

- years or under enlistment termi- 
nated within 3 months prior to ex- 








Page 


804 


804 


804 


INDEX DIGEST 


1085 


Page | PAY—Continued. Page 
Retired—Continued. 


PAY—Continued. 
Retired—Continued. 


Retired Fleet Reservists’ percentage 
rate—Continued. 
Service credits—Continued. 
piration of enlistment may be con- 
sidered as ‘“‘active Federal service’ - 
Minority enlistments of less than 4 
years—under sec. 204, Naval Re- 
serve Act of 1938, as amended, pro- 
viding for computation of retainer or 
retired pay on basis of 24% percent of 
annual base and longevity pay re- 
ceived at time of transfer multiplied 
by number of years of “‘active Fed- 
eral service,”” only time actually 
served under minority enlistment of 
less than 4 years or under enlistment 
terminated within 3 months prior to 
expiration of enlistment may be con- 
sidered as “active Federal service’ 

Retired Navy, Marine Corps, and Coast 

Guard personnel advanced to subse- 
quent active-duty temporary rank: 

Counting of inactive time on retired list 
by personnel incurring active-duty 
disability—retired Navy officer who is 
entitled to be advanced on retired list 
to higher active-duty temporary rank, 
pursuant to sec. 10, act of July 24, 1941, 
as amended, with retired pay based on 
such higher rank, and, also, under sec. 
8 of said act, to retired pay at rate of 
75 percent of his active-duty pay— 
including credit for inactive time on 
retired list—for physical disability in- 
curred while serving in lower rank 
after retirement is entitled to retired 
pay at rate of 75 percent of pay of higher 
rank without regard to inactive time 
on retired list 

Retired Fleet Marine Corps reservist 
with temporary commissioned serv- 
ice—Fleet Marine Corps reservist 
retired under provisions of secs. 203 
and 204, Naval Reserve Act of 1938, 
who, upon release from active duty, 
after retirement, under temporary 
wartime commission, was advanced 
on retired list to rank of such tempo- 
rary commission with retired pay 
“computed at rate prescribed by 
law * * * based upon such higher 
rank”’ pursuant to sec. 8, act of Feb. 
21, 1946, is not entitled to retired pay 
as for officer; rather, retired pay 
should be computed, pursuant to said 
1938 act, as for enlisted man (retired 
Fleet reservist) on pay of higher com- 
missioned rank. -- 

Retired pay based on pay received during 
6 months prior to retirement—inclu- 
sion of temporary officer pay—under sec. 
3 of act of June 30, 1941, requiring retired 
pay of Army enlisted men retired under 
see. 2 of said act for disability after 20 


years’ service to be computed on aver- 
age pay received for 6 months prior to 
retirement, enlisted man who, during 6 
months preceding his disability retire- 
ment, had reenlisted in his former en- 
listed status pursuant to act of July 19, 
1939, immediately following relief from 
active duty as temporary commissioned 
officer is entitled to retired pay com- 
puted on average pay received as officer 
and as enlisted man during such 6- 
month period 

Temporarily promoted Coast and Geodetic 
Survey officers—in general—provisions 
of act of Dec. 3, 1942, authorizing tempo- 
rary wartime appointments for officers 
of Coast and Geodetic Survey in like 
manner as provided for Navy officers by 
act of July 24, 1941, may not be viewed 
as extending to Coast and Geodetic Sur- 
vey officers right to be retired with re- 
tired pay of highest temporary grade 
they held under said 1942 act, as is 
authorized for navel personnel by retire- 
ment provisions of sec. 10 of said 1941 
act, as amended 


Saved pay and allowances—temporary pro- 


motions. See Pay, promotions, temporary, 
saved pay and allowances. 


Schools of instruction, etc. See Pay, 


training. 


Sea or foreign shore duty: 


Inclusion in pay of members of National 
Guard of U. S. territories and posses- 
sions: 

Additional pay provided by sec. 2, Pay 
Readjustment Act of 1942, as amended, 
for duty outside continental U.S. may 
not be included in computation under 
sec. 14, par. three, of said act of armory 
drill pay of members of National 
Guard of U. S. territories and posses- 
sions when engaging in drills, etc., 
pursuant to sec. 92, National Defense 
Act, as amended, such additional pay 
not being part of monthly base pay 
upon which armory drill pay must be 
computed (26 C. G. 621) ; 

Members of National Guard of U. 8. 
territories and possessions who are in 
Federal service or are participating in 
exercises or performing duties pre- 
scribed in secs. 94, 97, or 99, National 
Defense Act, as amended (encamp- 
ments, maneuvers, schools of instruc- 
tion, etc.), and, hence, are entitled to 
pay in accordance with sec. 14, par. 
two, Pay Readjustment Act of 1942, 
are entitled to percentage increase in 
such pay, as provided by sec. 2 of said 
1942 act, as amended, without regard 
to place of nativity or residence, when 
beyond forty-eight States and Dist. of 
Col 
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Sea or foreign shore duty—Continued. 

In general—percentage increase in pay pro- 
vided by sec. 2, Pay Readjustment Act 
of 1942, as amended, for duty in any 
place “‘beyond the continental limits of 
the United States” or in Alaska is pay- 
able for duty beyond forty-eight States 
8 DO OF Gi nile cd anes iinnnin 

Sickness. See Pay, active duty, hospitatiza- 

tion, medical treatment, etc. 

Thirty-first day of month—naval reservists 

performing intermittent active duty— 

Naval Reserve officer who, under proper 

orders, performed intermittent active duty 

for one or two days per week for total of 40 

days’ active duty during 44%4-month period, 

but not more than 11 days during any one 
month, is entitled to active-duty pay and 
allowances for $ist day of month in view 
of provision in sec. 7, Naval Reserve Act 
of 1938, exempting members of Naval 

Reserve when on active duty for period of 

less than 30 days from restriction against 

payment of compensation for 3lst day of 

month prescribed by sec. 6, act of June 6, 

1906, as amended 

Training: 

Concurrent civilian compensation. See 
Compensation, double, civilian employees 
on military duty; Leares of Absence, 
military. 

National Guard—inclusion of foreign 
service pay—members of National 
Guard of U. S. territories and posses- 
sions who are in Federal service or are 
participating in exercises or performing 
duties prescribed in secs. 94, 97, or 99, 
National Defense Act, as amended (en- 
campments, maneuvers, schools of in- 
struction, etc.), and, hence, are entitled 
to pay in accordance with sec. 14, par. 
two, Pay Readjustment Act of 1942, are 
entitled to percentage increase in such 
pay, as provided by sec. 2 of said 1942 
act, as amended, without regard to place 
of nativity or residence, when beyond 
forty-eight States and Dist. of Col_-__-- 

While in confinement under court-martial 

sentence—after expiration of enlistment. 

See Pay, after erpiration of enlistment, 

periods of confinement, awaiting trial, etc. 


PAYMENTS: 


Advance—postage stamp purchases by Gov- 
ernment agencies—no objection will be 
raised with respect to procedure for pur- 
chase of postage stamps by various Govt. 
agencies from postmasters whereby vouch- 
ers covering such purchases would be 
processed by agency and checks would be 
issued in payment thereof for delivery to 
postmaster at time of actual receipt of 
stamps; however, actual payment to 
postmaster should not be made prior to 
receipt of stamps by administrative of- 
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See Claims, assignments. 


ete. See Certifying Officers. 


PAY ROLLS: 
Change slip—information required— within- 


grade salary advancements—efficiency 
rating requirements—Circ. Letter B-45107, 
Jan. 7, 1947 


Information required: 


Anti-strike legislation compliance—while 
form of affidavit for use in making pay- 
ments of salaries from funds subject to 
anti-strike provisions of sec. 305, Gov- 
ernment Corporations Appros. Act, 
1947, primarily is for administrative con- 
sideration, G. A. O. will require certifi- 
cate of compliance to be made part of pay 
rolls on which employees subject to such 
or similar provisions are paid their 
I itty ni ceckinscin ken deeioa® 

Periodic within-grade advancements— 
special certification acceptability in lieu 
of factual notations—special certification 
on pay rolls that employees have met re- 
quirements for periodic within-grade ad- 
vancements under sec. 402, Federal Em- 
ployees Pay Act of 1945, in lieu of factual 
notations as to length of service since last 
salary advance, efficiency rating, satis- 
factory service and conduct, etc., re- 
quired pursuant to Gen. Regs. No. 34, 
Supp. No. 10, 23 C. G. 995, and Gen. 
Regs. No. 102, Second Revision, 25 C. G. 
940, would not meet audit requirements 
Sta Riitentcacehaucusrengnanenes 

Retirement deductions—Gen. Regs. 106, 


PERSONAL INJURIES: 
Availability of appropriations for payment of 


claims under Federal Tort Claims Act— 
in view of fact that sec, 424 (a), Federal Tort 
Claims Act of Aug. 2, 1946, effects partial 
repeal of act of June 16, 1921, as amended, 
insofar as it relates to authority of Post- 
master General to pay personal or property 
damage claims based on negligence accru- 
ing on and after Jan. 1, 1945, moneys ap- 
propriated by act of July 20, 1946, to enable 
Postmaster General to settle such claims 
under 1921 act, as amended, may be regard- 
ed as available for payment of negligence 
claims under provisions of sec. 403 of 1946 


Delegation of authority under Federal Tort 


Claims Act—Gen. 110, Feb. 12, 


Regs. 


Federal Tort Claims Act applicability to 


other than executive agencies—definition 
of term ‘“‘Federal agency”’ by sec. 402 (a), 
Federal Tort Claims Act, as including 
“the executive departments and independ- 
ent establishments” of Govt. is not to 
be regarded as excluding any agency (ex- 
cept as otherwise specifically provided) 
from operation of said act, so that authority 
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PERSONAL INJURIES—Continued. 
provided thereby for administrative settle- 


ment of property damage, personal injury 

or death claims is applicable to Library 

of Congress, which is legislative estab- 
lishment 

Forms and procedure for vouchering claims 

under Federal Tort Claims Act—Gen. 

Regs. 110, Feb. 12, 1947 

Requirement for specific appropriation for 
payment of claims under Federal Tort 
Claims Act: 

It will be sufficient, to fulfill requirement 
of sec. 403 (c), Federal Tort Claims Act, 
for specific appropriation for payment of 
property damage and personal injury 
and death claims based on negligence 
settlement of which is authorized there- 
by, ifappropriations to be made for U. 8. 
Section, International Boundary and 
Water Com., U. S. and Mexico, contain 
specification of availability for purpose 
of payment of such claims in each of 
three categories of appropriations made 
for activities of Com.—separate specific 
appropriation not being required 

Since statutory authorization of appropria- 
tions does not constitute appropriation 
or expand availability of appropriations 
thereafter made in absence of specific pro- 
visions to indicate such purpose, it will 
be necessary—in view of provisions of 
sec. 403 (c), Federal Tort Claims Act, for 
payment of property damage and person- 
al injury or death claims, based on 
Govt. employees’ negligence, from ap- 
propriations to be made therefor (which 
appropriations are thereby authorized)— 
that appropriations for U. S. Section, 
International Boundary and Water 
Com., U. S. and Mexico, for fiscal year 
1948, and thereafter, specially provide 
for payment of claims under said act_- 


Contingent expense appropriations: 

Inasmuch as funds specifically have been 
made available by Dept. of Labor 
Appro. Act, 1947, for personal services 
for department’s bureaus and offices 
and for allotment from appropriation 
for Wage and Hour Div. to other bu- 
reaus and offices for performance of 
services for such division, use of appro- 
priation item “Contingent Expenses”’ 
for personal services for Wage and 
Hour Div. by another bureau of de- 
partment is precluded by provision 
restricting its use to cases where ‘‘ap- 
propriations for expenses are not specif- 
ically made,” despite fact that budget 
estimates for contingent expenses in- 
cluded amount for intradepartmental 
services 

In view of provisions of sec. 4, act of Aug. 
5, 1882, prohibiting employment of per- 
sons at seat of government or payment 
for personal services from contingent 
expense appropriation, in absence of 
specific statutory provision therefor, 
inclusion of amount in budget esti- 
mates for appropriation item ‘‘Contin- 
gent Expenses, Department of Labor, 
1947,” for performance of personal serv- 
ices by Bureau of Labor Statistics for 
other departmental bureaus, offices, 
etc., may not be regarded as making 
appropriation item, which does not 
specifically provide for personal serv- 
ices in Dist. of Col., available for such 
services 


Experts and consultants: 


Delegation of authority to procure by con- 
tract. See Delegation of Authority, ad- 
ministrative officers, contracting for expert 
or consultant services. 


Limitation of compensation rate when 
hired by contract. See Compensation, 
rates, limitations, contract services. 

Status as “office or position” —retired offi- 
cers who, under sec. 14 (a), act of Jan. 3, 
1946, are employed in Dept. of Medicine 
and Surgery, Veterans’ Adm., on fee 


PERSONAL PROPERTY : 
See Property, private. 

PERSONAL SERVICES: 
Accountants. See Accountants. 
Appointments. See Appointments. 
Appropriation availability : 


Appropriation transfers as affecting—funds 
from Dept. of Labor appropriation item 
“Contingent Expenses, 1947,” which is 
not available for direct payment to de- 
partment’s Bureau of Labor Statistics 
for personal services incident to statis- 
tical tabulations for Wage and Hour 
Div., may not be made available for 
such services by means of transfer to 
working fund pursuant to provisions in 
31 U. S. Code 686; nor may said funds be 
used to reimburse Bureau of Labor Sta- 
tistics appropriation, after fact, on basis 
of considering costs as falling under ob- 
ject classification ‘‘Other Contractual 
Services” rather than direct reimburse- 
ment for personal services 


basis as consultants, that is, to act in 
advisory capacity as to problems and 
questions presented by administrative 
officers rather than to perform duties im- 
posed by law or to be under control of 
administrative officials, do not occupy 
civilian ‘‘office or position’’ as used in 
sec. 212, act of June 30, 1932, as amended, 
limiting to $3,000 per annum combined 
amount of retired pay and civilian com- 
pensation 

Status of fees as “compensation’”’—fees 
paid to consultants are “‘compensation’’ 
within meaning of sec. 212, act of June 30, 
1932, as amended, limiting to $3,000 per 
annum combined amount of retired pay 
and compensation 
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PERSONAL SERVICES—Continued. 
Guards, watchmen, etc.: 


Applicability of statutory prohibition 
against employment of detective 
agency employees: 

Prohibition in act of Mar. 3, 1893, against 
employment by Govt. of employees of 
Pinkerton Detective Agency or similar 
agency operates with respect to em- 
ployment of such employees regardless, 
of character of service to be performed, 
and it is not material that services of 
said agencies are not to be of detective 
or investigative nature but would in- 
volve furnishing of guards and watch- 
men for protection of Govt. property 

Subcontract with detective agency for 
protective armed guard and watchman 
services entered into by cost-plus-a- 
fixed-fee contractor performing ware- 
housing services in connection with 
disposal of surplus property does not 
constitute hiring or direct employment 
by Govt. of services of agency or its 
employees in contravention of prohibi- 
tion in act of Mar. 3, 1893, against em- 
ployment by Govt. of employees of 
Pinkerton Detective Agency or similar 
agency, so as to preclude reimburse- 
ment of cost of such services to con- 
SUE scien ciehenibiesaicne-erarmehacdicreltyercsondidmeaeniey 

Employment by contract with protective 

agency—provided it be determined by 

War Assets Adm., pursuant to provi- 

sions of Third Deficiency Appro. Act, 

1946, that procurement of watchman and 

armed guard services is necessary in con- 

nection with care, handling, and disposi- 
tion of surplus property, such services 
may be procured by direct contract with 
protective agencies, as distinguished 
from detective agencies as to which 
would apply prohibition in act of Mar. 

3, 1893, against employment by Govt. 

of employees of Pinkerton Detective 

Agency or similar agency........._____- 


Non-personal services distinguished: 


Accounting services furnished under con- 
tract to be entered into with War Assets 
Adm. pursuant to sec. 5 (b), Surplus 
Property Act of 1944, for facilities of firm 
together with coordinated services of its 
employees without supervision or con- 
trol by Govt. are those of firm itself and 
must be considered as nonpersonal in na- 
ture; therefore, compensation payments 
thereunder will not be subject to maxi- 
mum compensation limitation imposed 
on personal service contracts by sec. 15, 
administrative expense act of Aug. 2, 
1946, regardless of means employed to 
determine amount of compensation pay- 
able under such contract. -____________. 

Contract for stenographic reporting serv- 
ices awarded in accordance with adver- 
tising for bids requirements of sec. 3709, 
R. 8., pursuant to sec. 15, administrative 
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expense statute of Aug. 2, 1946, not being 
one for personal services of individual 
selected on basis Of ability and qualifica- 
tions but one for furnishing of completed 
product, is to be regarded as contract for 
performance of nonpersonal services as to 
which maximum compensation limita- 
tion prescribed by said sec. 15 with re- 
spect to otherwise authorized personal 
services procured by contract does not 
apply. -- bikie ihe 


Private contract v. Government personnel: 


Contracts with members of Government 
employees’ families—in view of irregular 
and intermittent character of services 
performed by persons who are required 
to be available at any time for telephone 
switching operations of weather observa- 
tion at fire danger stations of Forest 
Service, and administrative determina- 
tion that it is impracticable to fix com- 
pensation of such persons solely upon 
basis of time actually employed, such 
services are not to be regarded as requir- 
ing performance thereof by regular Govt. 
employees under Govt. direction and su- 
pervision, so that said services may be 
procured by contract with private indi- 
viduals, including members of imme- 
diate families of Forest Service employ- 

Engineering services—Southwestern 
Power Adm., Interior Dept., which has 
neither personnel nor equipment re- 
quired to perform certain field engineer- 
ing services necessary in securing data for 
its authorized transmission line, etc., con- 
struction program, may, under circum- 
stances, procure such services by 
contracts, to be awarded pursuant to 
advertising for bids requirement of sec. 
3709, R. S., as amended, with private 
firms having necessary equipment and 
trained staffs to perform required work 
without Govt. supervision..........-..- 

General rule—in determining whether 
services for Govt. are purely personal to 
be performed by Federal personnel under 
Govt. supervision or are of nonpersonal 
nature obtainable by contract, there are 
for consideration such factors as degree of 
Govt. supervision, furnishing of equip- 
ment, supplies and office or working 
space, use of special knowledge or equip- 
ment, temporary characte: thereof which 
no Govt. employee is qualified or avail- 
able to perform, etc., and whether re- 
muneration is based upon results to be 
accomplished or time actually worked, 
and whether it covers not only individ- 
ual’s time but, also, use of his facilities, 
office staff, equipment, etc 

Stand-by personnel rendering intermittent 
services in connection with forest fire 
detection, reporting, etc.—in view of 
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PERSONAL SERVICES—Continued. 


Private contract v. Government personnel— 
Continued. . 
irregular and intermittent character of 
services performed by persons who are 
required to be available at any time for 
telephone switching operations or wea- 
ther observation at fire danger stations 
of Forest Service, snd administrative 
determination that it is impracticable to 
fix compensation of such persons solely 
upon basis of time actually employed, 
such services are not to be regarded as 
requiring performance thereof by regular 
Govt. employees under Govt. direction 
and supervision, so that said services 
may be procured by contract with pri- 
vate individuals, including members of 
immediate families of Forest Service 
CGR. Sotks Be. Bets? - 
Seat of government—appropriation avail- 
ability—budget estimate as supplying re- 
quisite specific authority—in view of provi- 
sions of sec. 4, act of Aug. 5, 1882, prohibit- 
ing employment of persons at seat of gov- 
erument or payment for personal services 
from contingent expense appropriation, in 
absence of specific statutory provision 
therefor, inclusion of amount in budget 
estimates for appropriation item ‘‘Contin- 
gent Expenses, Department of Labor, 1947,” 
for performance of personal services by 
Bureau of Labor Statistics for other depart- 
mental bureaus, offices, ete., may not be 
regarded as making appropriation item, 
which does not specifically provide for 
personal services in Dist. of Col., available 
for such services 
Stenographic. Sce Contracts, 
reporting. 


stenographic 


WAR DAMAGE 


COMMISSION: 

Appropriations. See Appropriations, Philip- 

pine War Damage Commission 

Scope of authority to fix “allowances,” in 
general: 

Authority granted Philippine War Dam- 
age Com. by sec. 101 (b), Philippine Re- 
habilitation Act of 1946, to fix ‘‘allow- 
ances’ of its employees having beer: 
coupled with authority to fix compensa- 
tion “without regard to * * * the 
Classification Act of 1923, as amended,” 
term ‘‘allowances”’ as used therein must 
be viewed as having reference to such 
allowances as would affect compensa- 
tion, and, therefore, may not be regarded 
as authority to fix per diem allowance in 
lieu of subsistence—forming no part of 
employee’s compensation— without regard 
to existing limitations. -.............-.- 

Authority granted Philippine War Dam- 
age Com. by sec. 101 (b), Philippine 
Rehabilitation Act of 1946, to fix “‘com- 
pensation and allowances” of its em- 
ployees “without regardto * * * the 
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Mails. 
Personal injury and property damage claims. 


COMMISSION—Continued. 


Scope of authority to fix “allowances,” in 


general—Continued. 
Classification Act of 1923, as amended,” 
does not include authority to grant leave 
in excess of that prescribed by annual 
leave act of Mar. 14, 1936, which is appli- 
cable to “‘all civilian employees of the 
United States wherever stationed.’’___ __ 


PHYSICAL EXAMINATIONS: 
Civilian employees—determination of phys- 


ical fitness for assigned duties—cost of 
electrocardiogram of civilian employee, 
administratively authorized as precaution- 
ary measure for protection of Govt. prop- 
erty and personnel after employee had 
become ill at his work, may be charged to 
appropriation for expenses of activity in 
which he was engaged.__.............._.- 


POST OFFICE DEPARTMENT: 
Appropriations. 


See Appropriations, Post 
Office Department. 


See Transportation, mails. 


See, generally, Personal Injurics; Property, 
private, damage, loss, or destruction. 


Postage stamps. See Stamps. 
Postal Service: 
Compensation. See Compensation, Postal 
Service. 


Constructive appointment date for ap- 
pointees who previously lost appoint- 
ment opportunity because of military 
service. See, generally, Appointments, 
effective date, constructive date for ap- 
pointees who preciously lost appointment 
opportunity because of military service. 

Leaves of absence. See Leaves of Absence, 
annual, Postal Service; Leaves of Absence, 
sick, Postal Service. 

Postmasters—relief—toss of funds by en- 
emy action—loss of postal funds in post- 
master’s custody through enemy inva- 
sion and seizure is to be regarded as loss 
resulting from ‘‘unavoidable casualty”’ 
within purview of act of Dec. 7, 1945, 
prescribing, in such cases, method and 
measure of relief, and, as such, is spe- 
cifically excepted (5 U. S. Code 384) 
from provisions in 5 U. 8S. Code 383, 384, 
authorizing General Accounting Office, 
with consent of Postmaster General, to 
relieve Postal Service employees of lia- 
bility arising from accountability for 
public: MNNNF8s <i 455 sk sc esitast cue ‘ 

Rewards for employees’ suggestions. See. 
generally, Awards, suggestions, inven- 
tions, etc. 


PRINTING AND BINDING: 
Illustration, engraving or photograph inclu- 


sion in printing—delegation of authority— 
authorization in Third Deficiency Appro. 
Act, 1946, for head of any constituent 
agency of Office for Emergency Manage- 
ment to delegate to subordinates authority 
to make ‘determinations necessary for con- 


168 


544 


398 
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PRINTING AND BINDING—Con. 
duct of administrative management 
“within” agency extends only to personnel 
matters or, at most, to intra-agency func- 
tions or matters involving internal opera- 
tions of agency, and not to determinations, 
such as one required of head of agency by 
act of Mar. 3, 1905, with respect to inclu- 
sion of illustrations, etc.. in printed mat- 
ter, for guidance and performance of au- 
thorized functions of another agency 
(Govt. Printing Office in this instance) -- 






PRIVATE PROPERTY: 


See Property, private. 


PROMOTIONS: 


See, also, Affidavits, nonuse of mercenary 
means in obtaining appointment; Compen- 
sation, promotions; Pay, promotions. 

Affirmative action necessity notwithstand- 
ing general policy to promote upon attain- 
ment of contingency, etc.—Naval Reserve 
aviation officer who had not actually been 
promoted from seaman, second class, V-5, 
USNR, to aviation cadet until after Sept. 
3, 1942, although commanding officers had 
been directed to make such promotions 
upon enactment of Naval Aviation Cadet 
Act of Aug. 4, 1942, may not be regarded 
as having been promoted prior to Sept. 4, 
1942, so as to be entitled to lump-sum pay- 
ment authorized by sec. 12 of said act, 
pertinent provisions of which were sus- 
pended by E. O. No. 9268 as to officers 
transferred to grade of aviation cadet more 
than 30 days after approval of act 


PROPERTY : 


Private: 
Damage, loss, or destruction: 

Availability of appropriations for pay- 
ment of claims not affected by Federal 
Tort Claims Act — non-negligence 
claims on account of property damage 
arising out of operations of U. S. Sec- 
tion, International Boundary and 
Water Com., U.S. and Mexico, which 
class of claims is not affected by Fed- 
eral Tort Claims Act, may continue 
to be paid from general project appro- 
IB ccc ccmignhittntntial 

Availability of appropriations for pay- 
ment of claims under Federal Tort 
Claims Act—in view of fact that sec. 
424 (a), Federal Tort Claims Act of 
Aug. 2, 1946, effects partial repeal of 
act of June 16, 1921, as amended, in- 
sofar as it relates to authority of Post- 
master General to pay personal or 
property damage claims based on neg- 


ligence accruing on and after Jan. 1, 


1945, thoneys appropriated by act of 
July 20, 1946, to enable Postmaster 
General to settle such claims under 
1921 act, as amended, may be regarded 
as available for payment of negligence 
claims under provisions of sec. 403 of 
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452 





INDEX DIGEST 








Private—Continued. 
Damage, loss, or destruction—C ontinued. 
Delegation of authority under Federal 
Tort Claims Act—Gen. Regs. 110, Feb. 

12, 1947. Eoduetevecas Focieks 

Effect of Federal Tort Claims Act as to 
prior claims settlement authority—in 
view of sec. 424, Federal Tort Claims 

Act, repealing all statutory provisions 

for administrative settlement of claims 

for damage to property, etc., caused 
by negligence of Govt. employees, but 
excepting provisions pertaining to 
non-negligence claims, provisions in 

22 U. S. Code 277e respecting settle- 

ment of property damage claims aris- 

ing out of operations of U. 8. Section, 

International Boundary and Water 

Com., U. 8. and Mexico, no longer 

constitute authority to settle negli- 

gence claims, but authority to settle 
non-negligence claims is not affected. 
Federal Tort Claims Act applicability to 
other than executive agencies—defini- 
tion of term “‘Federal agency”’ by sec. 

402 (a), Federal Tort Claims Act, as 

including “the executive departments 

and independent establishments” of 

Govt. is not to be regarded as exclud- 

ing any agency (except as otherwise 

specifically provided) from operation 
of said act, so that authority provided 
thereby for administrative settlement 
of property damage, personal injury or 
death claims is applicable to Library 
of Congress, which is legislative estab- 

IR gies cc ntenhicemtanne 

Forms and procedure for vouchering 
claims under Federal Tort Claims 

Act—Gen. Regs. 110, Feb. 12, 1947 

Leased premises. See Leases, damages. 
Military, naval, etc., service—compen- 
satory payment rights after owner’s 
death — under Military Personnel 
Claims Act of 1945, as extended by act 
of Dec. 28, 1945, authorizing reim- 
bursement to naval personnel and 
civilian employees of Navy Dept. for 
damage, loss, or destruction of per- 
sonal property incident to their serv- 
ice, payment may not be made to heirs 
or legal representatives of individuals 
who die prior to or simultaneously 
with damage, loss, etc.; nor may such 
payment be made if death occurs 
under circumstances where it is not 
known whether loss, damage, etc., oc- 
curred simultaneously with death or 
prior or subsequent thereto... ....._.- 
Requirement for specific appropriation 
for payment of claims under Federal 
Tort Claims Act: 

It will be sufficient, to fulfill require- 
ment of sec. 403 (c), Federal Tort 
Claims Act, for specific appropria- 
tion for payment of property damage 
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PROPERTY — Continued. 
Private—Continued. 
Damage, loss, or destruction— Continued. 
Requirement for specific appropriation 


PROPERTY — Continued. 
Public—Continued. 
Damage, loss, or destruction—Continued. 
recovered should be deposited and 


Page Page 


for payment of claims under Federal 

Tort Claims Act—Continued. 
and personal injury and death 
claims based on negligence, settle- 
ment of which is authorized thereby, 
if appropriations to be made for U. 
8. Section, International Boundary 
and Water Com., U. 8. and Mexico, 
contain specification of availability 
for purpose of payment of such 
claims in each of three categories of 
appropriations made for activities of 
Com.—separate specific appropria- 
tion not being required. _......- tne 

Since statutory authorization of ap- 
propriations does not constitute ap- 
propriation or expand availability of 
appropriations thereafter made in 
absence of specific provisions to in- 
dicate such purpose, it will be 
necessary—in view of provisions of 
sec. 403 (c), Federal Tort Claims Act, 
for payment of property damage and 
personal injury or death claims, 
based on Govt. employees’ negli- 
gence, from appropriations to be 
made therefor (which appropriations 
are thereby authorized)—that ap- 
propriations for U. 8S. Section, In- 
ternational Boundary and Water 
Com., U. 8S. and Mexico, for fiscal 
year 1948, and thereafter, specially 
provide for payment of claims under 


See Storage, private property. 


covered into Treasury as miscellaneous 
receipts as required by sec. 3617, R. 8. 


Interagency claims generally: 


Where funds of department or agency 
are available for payment of damages 
incident to commercial operation of 
vessels, such funds properly may be 
charged with damages to property of 
another Govt. agency (14 C. G. 256), 
notwithstanding rule that appro- 
priated funds of Govt. departments 
and agencies are not available for 
payment of claims for damages to 
property of other Govt. departments 
or agencies in view of sec. 3678, R. S., 
limiting use of appropriated money 
to objects for which appropriated (6 


‘here one department loans real or 
personal property to another de- 
partment, it is not entitled to charge 
for its use or depreciation, or to have 
lost property replaced or damaged 
property repaired by borrowing de- 
partment upon its return to loaning 
establishment 


Measure and elements of compensatory 


damages: 
Jurisdiction—determination as to 
amount of damages that should be 
recovered on account of damage to 
Govt.-owned vehicle occasioned by 
accident primarily is for administra- 
tive consideration, adjustment and 
settlement; however, where satis- 


Public: 
Buildings. See Public Buildings. 
Damage, loss, or destruction: 
Claims between Government corpora- 
tions—funds of Inland Waterways 


factory settlement cannot be effected 
administratively, claim may be for- 
warded to Claims Div., G. A. O., 
accompanied by complete report of 


Corp., being available for operation of 
business of common carrier by water, 
are available for payment of property 
(barges, etc.) damage claims asserted 
by Defense Plant Corp., which arose 
out of performance by former corpora- 
tion of its authorized functions, even 
though such claims may not be en- 
forceable by suit in view of principle 
laid down in Defense Supplies Corp. 
v. United States Lines Co., 148 F. 2d 


Disposition of amount recovered—re- 
covery of damages on account of acci- 
dent between Govt.-owned vehicle 
and privately owned truck is not sale 
or exchange of vehicle as contemplated 
by sec. 8, administrative expense 
statute of Aug. 2, 1946, pursuant to 
which exchange allowances or pro- 
ceeds of sales may be applied in whole 
or in part payment toward purchase 
price of new vehicles; instead, amount 


ree 

Storage and towing charges on 
camaged vehicle—cost of removing 
to storage Govt. vehicle damaged by 
privately owned truck and cost of 
storage while settlement is being 
negotiated are elements of damages 
suffere@ by U. S. and should be 
recovered from person whose negli- 
gence caused damages 

Vehicles, in general—where insurance 
company representing owner of 
truck which damaged Govt. vehicle 
in accident proposes to make settle- 
ment on basis of value of vehicle at 
time of accident, taking wreckage 
for its salvage value, measure of 
damages is not OPA ceiling price 
then in effect for sale of vehicle but, 
rather, is fair and reasonable market 
value of vehicle immediately before 
accident, if such value was greater 
than OPA ceiling price 
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PROPERTY — Continued. 

Public—Continued. 

Damage, loss, or destruction—Con. 
Transit: 
Carrier’s liability: 

Exceptions, in bill of lading, of 
“perils of the sea’ and other 
specified perils to water carrier's 
liability for cargo loss do not excuse 
carrier from his contractual! obliga- 
tion to use due care and skill in 
carrying goods or exempt him from 
liability for loss or damage from 
any excepted peril when negligence 
of himself or his servant contrib- 
uted to such loss_...-........--- 

In connection with loss of Govt. 
property as result of alleged “peril 
of the sea,”’ certified statement of 
master of vessel as to circum- 
stances surrounding loss is of little 
value as tending to show that 
property was properly stowed and 
securely lashed to deck _.._.....-- 

“Peril of the sea”—where vessel 
transporting Govt. property as deck 
eargo on high seas suffered no sub- 
stantial damage during voyage and 
encountered weather that was ordi- 
narily to be expected and guarded 
against on such voyage, loss of 
property by washing overboard at 

time when wind was force ‘6’’— 

“strong breeze’—such as caused 

previous shifting of deck cargo, may 

not be attributed to “‘peril of the 
sea’’ relieving carrier of liability for 
such loss, but is to be regarded as 
having been occasioned by faulty 
stowage by carrier__............--- 
Fire protection, etc., services of counties 
and municipalities. See States, sub- 
divisions, fire protection, etc., services. 
Interagency, etc., loans—use and depre- 
ciation reimbursement—where one de- 
partment loans real or personal property 
to another department, it is not entitled 
to charge for its use or depreciation - - --- 
Sales. See Real Estate, surplus, etc., prop- 
erty sales; Sales. 
Storage. Sce Storage, public property. 
PUBLIC BUILDINGS: 

One agency occupying space in building 
under control of another. See Depart- 
ments and Establishments, services between, 
furnishing of space, utilities, etc., in public 
buildings. 

Repairs and improvements—building under 
control of one agency used by another- 
restoration upon termination of occu- 
pancy—in accordance with general rule 
that, in absence of specific statutory au- 
thority to contrary, one agency may not 
charge for use, depreciation or damage of 
real or personal property loaned to another 
agency, Selective Service System may not 
upon surrender of quarters assigned to local 
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PUBLIC BUILDINGS— Continued. 
Selective Service boards in Federal build- 
ings under administrative control of an- 
other agency, make repairs to such quar- 
ters in order to restore them to same gen- 
eral condition existing at time of assign- 
ment thereto. -___- ; 

PUBLIC HEALTH SERVICE: 

Commissioned personnel leaves of absence, 
mileage, transportation of dependents, 
etc. See the appropriate heading else- 
where in this index-digest. 

PUBLIC PROPERTY: 

See Property, public. 

PUBLIC UTILITIES: 

Gas. See Gas. 

PURCHASES: 

Automobiles, trucks, etc. See Vehicles, pur- 
chases. 

Paper, etc., supplies. 

Postage stamps. 

QUARTERS: 

Quarters allowance: 

Dependents: 

Allotment for support as condition to 
entitlement—personnel not entitled 
to family allowance—enlisted men of 
Naval Reserve, who are excluded from 
family allowance benefits of Service- 
men’s Dependents Allowance Act of 
1942, as amended, when ordered to 
active duty for training for compara- 
tively short periods of time, are not 
subject to provisions of sec. 108 (b) of 
said act that money allowance auth- 
orized by sec. 10, Pay Readjustment 
Act of 1942, in lieu of quarters for de- 
pendents is payable only for such 
periods as allotment of pay for depend- 
ents is in effect in amount not less than 
amount of such money allowance. ___- 

Training-duty periods of reservists, in 
general—money allowance in lieu of 
quarters for dependents authorized by 
sec. 10, Pay Readjustment Act of 1942, 
for enlisted men of first three pay 
grades in active naval service is pay- 
able to enlisted men of Naval Reserve 
who are ordered to active duty for 
training for comparatively short 
periods of time 

Foreign service: 

Reduction during family’s absence from 
station—temporary absence of em- 
ployee’s family from his overseas post 
of duty occasioned by their return to 
U.8. for medical treatment may not be 
regarded as having changed employee’s 
“family status’’ for quarters allowance 
purposes within meaning of Budget 
Cire. No. A-8, Revised, so as to require 
that his quarters allowance be de- 
creased on account of change in family 
status, where employee continued to 
maintain and pay for his family’s 
quarters at his post of duty during such 
absence 


See Stationery. 
See Stamps. 
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- QUARTERS—Continued. Page | QUARTERS—Continued. Page 
Quorters allowance—Continued. Rental allowance—Continued. 
Foreign service— Continued. Dependents— Continued. 
Status as part of basic compensation in Persons in loco parentis: 
applying dual compensation restric- Establishment of relation: 
85 tion—monetary allowance for quar- Affidavit submitted by Navy offieer 
P ters, etc., prescribed for certain civilian in support of claim for increased 
employees on duty in foreign countries rental] and subsistence allowances 
is not part of basic compensation to be on account of dependents (grand- 
included in applying restriction of sec. mother in loco parentis) which 
212, act of June 30, 1932, as amended, merely alleges grandmother’s ap- 
against receipt by retired military, etc., pointment as legal guardian and 
personnel of retired pay at rate which, which is not in sufficient detail to 
when combined with “annual rate of permit determination that grand- 
compensation” from civilian position mother stood in loco parentis to him 
equals or exceeds $3,000 perannum-... 271 within meaning of sec. 4, Pay Re- 
Occupancy of quarters—on rental basis— adjustment Act of 1942, as 
housing facilities, designated as “staff amended, may not be regarded as 
dwellings,” constructed and controlled establishing officer’s right to in- 
by cost-plus contractor in connection creased allowances on heraccount. 190 
with operation of Govt.-owned, contrac- In order that G. A. O. may have 
tor-operated plant are to be regarded as sufficient information upon which 
“other than public quarters” within to base determination that person 
meaning of act of July 2, 1945, which has stood in loco parentis to officer 
Army personnel and their dependents, claiming increased rental and sub- 
if any, are permitted to occupy on rental sistence allowances on account of 
basis wiuneut loss of quarters or rental dependents (person in loco paren- 
allowance.______- S LB es 69 tis) under sec. 4, Pay Readjust- 
Rental allowance: ment Act of 1942, as amended, 
Dependents: there should be submitted in sup- 
Children: port of such claim a detailed ex- 


planatory affidavit relating infor- 
mation set forth in this decision 
with respect to alleged in loco pa- 
SR i cncn bin dabaceducicten- 190 
Five-year duration of status not com- 
pleted during officer’s minority— 
under sec. 4, Pay Readjustment Act 
of 1942, as amended, including per- 
sons who had stood in loco parentis 
for “continuous period of not less 
than five years” in classes of persons 
on whose account increased rental 
and subsistence allowances may be 
paid, such status may not be re- 


Emancipation effect after discharge 
from armed forces—Navy officer 
whose adopted minor son was eman- 
cipated from parental control upon 
his entry into armed forces became 
entitled, pursuant to sec. 4, Pay 
Readjustment Act of 1942, to in- 
creased rental and subsistence allow- 

90 ances as for officer with dependents 
(adopted minor son) from and after 
date said child was restored to pa- 
rental control by discharge from 
armed forces, during which period 


child was in fact dependent upon garded as having been established 
CE an cic gence aiiiensaeni 195 in case where required continuous 
Legitimacy—herealter, G. A. O. will period during which officer’s depend- 
not question credits of increased ent sister stood in loco parentis to 
oa rental and subsistence allowances him was not completed until after 
under Pay Readjustment Act of 1942 officer had attained his majority. 890 
on account of unmarried minor Status assumed after officer’s adult- 
children of marriages null in law and hood—under sec. 4, Pay Readjust- 
marriages annulled as void or void- ment Act of 1942, as amended, in- 
able, unless and until such children, cluding persons who had stood in loco 
in particular case, are found by court parentis for not less than five years 
to be illegitimate; however, such in classes of persons on whose 
credits must be supported by show- account increased rental and sub- 
ing of support by officer concerned sistence allowances may be paid, in- 
such as is required by decision in 24 creased allowances are not payable 
C. G. 233 in case of divorced officers, where alleged in loco parentis status of 
information in certificate there re- officer’s dependent aunt commenced 
quired to be adjusted as may be after officer had become adult...... 778 
necessary under circumstances of Field duty: 
Disp cvccesacipcesinnaniiniénn 645 Duty in U. S.—on and after Jan. 1, 1947, 
31 Divorce. See Dirorce, rental, quarters, officers without dependents stationed 
and subsistence allowances. in U. 8. need no longer be regarded, 
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QUARTERS—Continued. 
Rental allowance—Continued. 
Field duty—Continued. 
necessarily, as continuing on “field 
duty” within meaning of prohibition 
in sec. 6, Pay Readjustment Act of 
1942, as amended, against payment of 
rental allowance to officers, having no 
dependents, while on field duty. 
Compare 22 C, G. 420. _.............. 
Duty outside U. S. other than in occu- 
pied enemy territory, in general—for 
time being, this office will not question 
determinations, not otherwise shown 
to be unreasonable, by Sec. of Navy 
or Sec. of War, as case may be, as to 
whether or not officers without depend- 
ents are on “‘field duty” within mean- 
ing of prohibition in sec. 6, Pay Read- 
justment Act of 1942, as amended, 
against payment of rental allowance 
to officers, having no dependents, 
while on field duty, when duty is with 
troops outside U. 8., other than in 
occupied enemy territory wherein 
duty with occupation troops clearly 
is field duty within purview of said 
SE ee ee 
Occupancy of quarters—on rental basis— 
housing facilities, designated as “staff 
dwellings,” constructed and controlled 
by cost-plus contractor in connection 
with operation of Govt.-owned, con- 
tractor-operated plant are to be regarded 
as “other than public quarters” within 
meaning of act of July 2, 1945, which 
Army personnel and their dependents, 
if any, are permitted to occupy on rental 
basis without loss of quarters or rental 
I Si ot Societe dsihdbdietecs 
Sea duty—period of temporary sea duty 
for additional pay purposes exceeding 
three months—Navy officer, without 
dependents, who was on temporary sea 
duty, as administratively defined for 
additional pay purposes under sec. 2, 
Pay Readjustment Act of 1942, for period 
of more than three months including 
short period of temporary duty ashore, 
must be regarded as on ‘“‘sea duty’ 
for entire period within meaning of 
prohibition in sec. 6 of said act, as 
amended, against payment of rental 
allowance to officers, having no depend- 
ents, while on sea duty except for tem- 
porary periods not exceeding three 
months, and officer is not entitled to 
rental allowance for all or any portion of 
period. Compare 22 C, G. 467__._...--. 
RADIO TECHNICAL COMMIS- 
SION FOR AERONAUTICS: 
Availability of Federal agency’s funds for 
participation—inhibition in sec. 9, act of 
Mar. 4, 1909, against incurrence or pay- 
ment of expenses of commissions, councils, 
etc., having been removed by sec. 214, In- 
dependent Offices Appro. Act, 1946, in 
respect to “interagency groups engaged in 
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SION FOR AERONAUTICS— 

Continued. 

authorized activities of common interest” 
to agencies involved, funds currently ap- 
propriated to Federal Communications 
Com, are available for expenses of Com- 
mission’s participation in activities of 
Radio Technical Commission for Aero- 
nautics—composed of representatives of 
interested Federal agencies and private 
organizations—provided Federal Com- 
munications Com, determine that parti- 
cipation is essential to its authorized 
I es od os a teca ccctembaieamiieninwe 
Surplus, etc., property sales: 

Forfeiture of earnest money deposits upon 
default. See Bidders, deposits, forfeiture. 

Rescission of executory agreements, in 

general: 

Executory contract for sale of surplus 
Govt. real property under which 
offeror paid 10 percent of purchase 
price as earnest money deposit may, 
prior to date specified for payment of 
balance due, be rescinded by mutual 
assent and refund made to offeror of 
earnest money deposit 

Holdings herein respecting right to re- 
scind by mutual assent executory con- 
tract for sale of surplus Govt. real 
property are based upon fundamental 
principles of law of contracts and, in 
absence of statute or regulation to con- 
trary, such principles would apply with 
equal force to any offeror, whether 
veteran, holder of priority other than 
that of veteran, or holder of no priority 

REENLISTMENT ALLOWANCE: 

See Gratuities, enlistment allowance. 

REFEREES IN BANKRUPTCY: 
See Bankruptcy, referees. 
REGULATIONS: 

General Accounting Office. See General Ac- 
counting Office, regulations. 

Retroactive operation—expenses incurred 
between expiration date of prior statute 
and regulations and date of retroactively 
effective regulations under superseding 
statute—although Executive transpor- 
tation-of-household-effects regulations pro- 
mulgated Nov. 25, 1946, retroactive to Nov. 
1, pursuant to sec. 1, act of Aug. 2, 1946, 
provide for commuted payments to em- 
ployees for transportation of household 
effects and for non-use of Govt. bills of lad- 
ing, payment may be made to carrier for 
transporting employee’s effects on Govt. 
bill of lading—as permitted by Executive 
regulations under act of Oct. 10, 1940, 
repealed effective Nov. 1 by 1946 act — 
between Nov. land Nov. 25, where current 
regulations have been complied with in 
other respects and amount claimed does 
not exceed that otherwise reimbursable 

under such regulations --.-......-. 
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REINSTATEMENTS: 

See Officers and Employees, reinstatements. 

RELEASES: 
Contracts. See Contracts, releases. 
RENT: 

Payment by one agency to another for space 
in public building. See Departments and 
Establishments, services between, furnishing 
of space, utilities, etc., in public buildings. 

RENTAL ALLOWANCE: 

See Quarters, rental allowance. 

REPAIRS AND IMPROVEMENTS: 

Private property—leased premises. See 
Leases, repairs and improvements. 

Public properity—public buildings. See 
Public Buildings, repairs and mprorements. 

Rent-free or nominal-rental premises: 
Restoration upon termination of occupancy : 

Applicability of statutory limitation on 
amount expendable for repairs, etc., to 
leased premises—restoration of prem- 
ises occupied by local Selective Service 
boards rent free, upon termination of 
occupancy, is not to be considered as 
“repairs, improvements, or altera- 
tions’’ within meaning of sec. 322 of 
Economy Act, so that percentage re- 
striction therein as to amount that may 
be expended: for repairs, etc., is not 
SURI. 6 ci snciacainccsmccwer sce 

In general—upon surrender of premises 
occupied by local Selective Service 
boards rent free and without formal 
agreements or leases in State, county, 
municipal or privately owned build- 
ings, Selective Service System may 
make necessary repairs incident to 
damages caused by acts or negligence 
of Govt. employees or agents, so as to 
restore premises to same condition 
existing at beginning of tenancy; how- 
ever, there is no authority to make re- 
pairs incident to reasonable and ordi 
nary wear and tear 

Notice requirements: 
Generally, restoration at Govt. expense 

of premises formerly occupied by 
local Selective Service boards rent 
free would not be precluded by fail- 
ure of owners to give notice of de- 
mand for restoration prior to term- 
ination of occupancy, if notice were 
given within reasonable time after 
premises were vacated and if failure 
to give notice in meantime did not 
affect. merits of claim for restoration 
or operate to prejudice of U. 8. _..-- 
Where agreements under which prem- 
ises were furnished to local Selective 
Service boards rent free provide for 
notice of demand for restoration upon 
vacating premises, Govt.’s obligation 
to make repairs or to restore would 
depend upon terms of agreements, 
and substantial compliance there- 
with would constitute condition prec- 
edent to right of recovery for any 
damages for which Govt. otherwise 
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MENTS—Continued. 
Rent-free or nominal-rental premises—Con. 
Restoration upon termination of occu- 
pancy—Continued. 
Notice requirements—Continued. 
might be liable; however, generally, 
in absence of such notice require- 
ments, premises may be restored or 
repaired or payments made in lieu 
thereof where notice of demand, writ- 
ten or oral, is given within reasonable 
time after notice of termination 
RETIREMENT: 
Civilian: 
Cash collections of voluntary deposits, 
redeposits, etc.—deposit, recording, etc., 
procedure—Gen. Regs. 106, Oct. 9, 


Accounting, deposit, ete., procedures 
generally—Gen. Regs. 106, Oct. 9, 
BOG eaiicdbt ew teiitewwcddsvcés 

Accrued but unpaid compensation of 
deceased employees—Gen. Regs. 106, 
Oak. CG « ost Os ieee - se 

Deceased employees—decedents’ estates 
matters. See Decedents’ Estates, re- 
tirement deductions. 

Postal Service generally—Gen. Regs. 106, 
Oct. 9, 1946. 

Refunds: 
Liability for refunds to employees 

having at least 5 years’ service: 
Certifying officer who, in certifying 
voucher covering refund of retire- 
ment deductions, relied upon then 
available official records indicating 
that payee thereof had less than 
five years’ creditable service 
toward retirement, and could not, 
by exercise of reasonable diligence 
and inquiry, have ascertained that 
payee had, in fact, more than five 
years’ creditable service, which 
would have precluded refund in 
view of deferred annuity provision 
in sec. 7, Civil Service Retirement 
Act, as amended, will be relieved of 
responsibility for resulting erro- 
neous payment under authority 
vested in Comptroller General by 
sec. 2, act of Dec. 29, 1941_______- 
In view of provision in sec. 7, Civil 
Service Retirement Act, as amend- 
ed, requiring payment of deferred 
annuity at age sixty-two to em- 
ployees separated from service 
after not less than five years’ serv- 
ice and before becoming eligible 
for retirement, former employee 
who was erroneously refunded his 
retirement deductions after he had 
completed more than five years’ 
creditable service toward retire- 
ment is to be regarded as indebted 
to U. S. in amount of such er- 
roneously refunded deductions 
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RETIREMENT — Continued. 
Civilian—Continued. 


Dedactions—Continued. 

Refunds—Continued. 

Liability for refands to employees 

having at least 5 years’ service— 
Continued. 

and appropriate action should be 

taken to effect collection thereof-- 

Service credits—leaves of absence periods 

aggregating more than six months in 

year—under provisions of sec. 5, Civil 

Service Retirement Act of May 29, 1930, 

excluding “so much of any leaves of 

absence as may exceed six months in the 
aggregate in any calendar year” in com- 
puting length of service for retirement 
purposes, there need not be considered 
any leaves of absence with pay in deter- 
mining extent of absences to be excluded, 
whether or not leave without pay be in- 

volved. Cf. 26C. D. 1079 

Coast and Geodetic Survey officers: 
Applicability of laws relating to retirement 
of Navy officers: 

Deferment of retirement—proviso in sec. 
9, act of Feb. 21, 1946, authorizing 
President, in his discretion, to defer 
retirement of Navy and Marine Corps 
officers otherwise eligible for retire- 
ment thereunder, not to exceed 10 
officers, has reference to deferment of 
total of 10 officers of services subject to 
sec. 9, and, therefore, President may 
defer retirement of those Coast and 
Geodetic Survey officers who are en- 
titled to retirement benefits of sec. 9 
as would not cause total number of of- 
ficers so deferred to exceed maximum 
of 10 officers Peis ndksbisccce 

Retirement for age—officers of Coast 
and Geodetic Survey who were en- 
titled, by virtue of assimilating provi- 
sion of sec. 11, act of May 18, 1920, to 
benefits of sec. 1444, R. S., providing 
for retirement of Navy officers at age 
of 64 years, are entitled. in view of re- 
peal of said sec. 1444 by sec. 11 (b), act 
of Feb. 21, 1946, to retirement and to 
payment of retired pay on basis pre- 
scribed for Navy officers by sec. 9 of 
1946 act, upon reaching age of 62 years_ 

Retiring boards—in view of permanent 
provisions of act of Jan. 19, 1942, relat- 
ing specifically to board to consider 
retirement of certain Coast and 
Geodetic Survey officers for other than 
age, length of service, and disability, 
provisions of sec. 2 and temporary 
provisions of sec. 3, act of Feb. 21, 
1946, respecting boards to consider re- 
tirement of certain Regular Navy offi- 
cers may not be regarded as applicable 
to Coast and Geodetic Survey officers 
by reason of provisions of sec. 11, act 
of May 18, 1920, extending to Coast and 
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Coast and Geodetic Survey cfficers—Con. 


Applicability of laws relating to retirement 
of Navy officere—Continued. 

Geodetic Survey officers general laws 
relating to retirement of Navy officers. 
Voluntary retirement—in view of per- 
manent provisions of act of Jan. 19, 
1942, providing specifically for retire- 
ment of Coast and Geodetic Survey 
officers for other than age, 30 years’ 
service, or disability, provisions of sec. 
11, act of May 18, 1920, extending to 
Coast and Geodetic Survey officers 
general laws relating to retirement of 
Navy officers, may not be viewed as ex- 
tending to Coast and Geodetic Survey 
officers benefits of sec. 6, act of Feb. 21, 
1946, authorizing voluntary retirement 
of Navy officers upon completion of 20 


Retired pay. See, generally, Pay, retired. 


Foreign Service—deductions—recomputa- 


tion necessity in view of annuity recom- 
putation on higher amount of salary— 
under sec. 811 (a), Foreign Service Act of 
1946, increasing to $13,500 basic per annum 
salary limitation of $10,000 previously pre- 
scribed (22 U. 8. C. 21 (ec) Yon which 5 per- 
cent retirement contribution is computed, 
from and after effective date of act, and 
sec. 1112, requiring annuities to be recom- 
puted on basis of average basic salary not 
in excess of $13,500 received for 5 years pre- 
ceding retirement, salary deductions which 
were currently made in accordance with 
prior limitation are not required to be re- 
computed either as to those receiving an- 
nuities on effective date of 1946 act or those 
who might qualify for retirement within 
less than 5 years thereafter 


Military, naval, etc.: 


Active-duty pay. See Pay, active duty, 
retired personnel. 

Advancement in rank upon retirement— 
effect of temporary active-duty rank— 
sec, 12 (1), act of June 23, 1938, authoriz- 
ing advancement of Navy line officers 
with combat commendation to next 
higher rank upon retirement, has refer- 
ence to advancement from permanent 
and not temporary rank 

Compensation restrictions. See Compen- 
sation, double, retired personnel; Officers 
and Employees, holding two positions. 

Crediting of Coast Guard officers’ civilian 

service in Lighthouse Service: 

Prior civilian service of former Light- 
house Service personnel who were 
commissioned in line of Coast Guard 
pursuant to act of Aug. 5, 1939, which 
civilian service was authorized to be 
included in computing “length of 
service”’ for retirement in Coast Guard 
under sec. 6 of said act, may not be 
regarded as “active commissioned 
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Military, naval, ete.—Continued. 
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Crediting of Coast Guard officers’ civilian 
service in Lighthouse Service—Con. 
service’ within contemplation of sec. 

6, act of Feb. 21, 1946, authorizing 
retirement of Coast Guard officers 
after 20 years of active service, at least 

ten of which are active commissioned 


‘ivilian service of former Lighthouse 
Service employees appointed or com- 
missioned in Coast Guard pursuant 
to act of Aug. 5, 1939—which service, 
being computable for civilian retire- 
ment under sec. 6, act of June 20, 1918, 
as amended, is authorized by sec. 6 of 
1939 act to be counted in computing 
length of service for purposes of retire- 
ment in Coast Guard— may be counted 
in determining whether “more than 
20 years of active service” required for 
eligibility for Coast Guard retirement 
under sec. 6, act of Feb, 21, 1946, have 
been completed...............--..-...- 

Crediting of midshipman service—Naval 

Reserve officers, formerly officers of 

Regular Navy, who had served as mid- 

shipmen at U.S. Naval Academy under 

appointments made prior to Mar. 4, 

1913, so that prohibition in act of Mar. 4, 

1913, against counting of midshipman 

service in computing for any purpose 

length of service of Navy officers is not 
applicable, may count midshipman 
service in order to determine whether 

“more than twenty years of active serv- 

ice in the Navy” have been completed 

within meaning of voluntary retirement 

provisions of sec. 6, act of Feb. 21, 1946-- 

Effective date: 

Eligibility acquired on day following 
last day of month—under act of Apr. 
23, 1930, fixing effective date of retire- 
ments, as first day of month following 
that in which otherwise effective, 
officer who completes 23 years’ service 
on last day of month and, therefore, 
will not complete ‘‘more-than’”’ 23 
years’ service necessary to entitle him 
to retirement benefits provided by sec. 
3, act of June 13, 1940, until following 
day will not be eligible to receive such 
retirement benefits until month fol- 
lowing that in which he so completes 
more than 23 years’ service-_...-._..-- 

Eligibility acquired on last day of month 
—under act of Apr. 23, 1930, fixing 
effective date of retirements as first 
day of month following that in which 
otherwise effective, Army officer who, 
on last day of month, completes 28 
years’ service required for eligibility 
for retirement benefits of sec. 3, act of 
June 13, 1940, is entitled to such retire- 
ment on first of following month 


Involuntary retirement of Navy, Marine 
Corps or Coast Guard officers: 
Commissioned warrant officers—com- 
missioned warrant officers of Coast 
Guard, whether serving under tem- 
porary, acting, or permanent appoint- 
ments, may not be regarded as “‘offi- 
cers” within meaning of sec. 3, act of 
Feb. 21, 1946, as extended to Coast 
Guard by assimilation provisions of 
sec, 10 thereof, permitting boards of 
officers to consider and recommend 
certain officers of Regular Navy and 
Marine Corps for voluntary retire- 


Temporary officers—sec. 3, act of Feb. 
21, 1946, which is temporary legislation 
permitting boards of officers to con- 
sider and recommend certain officers 
of Regular Navy and Marine Corps 
for involuntary retirement, has refer- 
ence to permanent officers and not to 
temporary officers of Regular Navy 
and Marine Corps and, by virtue of 
assimilation provisions of sec. 10 of 
said act, only to permanent officers of 
Regular Coast Guard 

Warrant officers—warrant officers of 
Coast Guard, whether serving under 
temporary, acting, or permanent ap- 
pointments, may not be regarded as 
“officers” within meaning of sec. 3, act 
of Feb. 21, 1946, as extended to Coast 
Guard by assimilation provisions of 
sec. 10 thereof, permitting boards of 
officers to consider and recommend 
certain officers of Regular Navy and 
Marine Corps for involuntary retire- 


Reemployment — compensation restric- 
tions. See Compensation, double, retired 
personnel, 

Retired pay. See Pay, retired. 

Return of retired enlisted man to inactive 
status in active-duty temporary com- 
missioned rank as affecting ‘“‘office”’ 
held on retired list—retired Navy en- 
listed man who, as provided by sec. 10, 
act of July 24, 1941, as amended, is 
returned to inactive status with com- 
missioned rank held under temporary 
promotion while on active duty after 
retirement does not hold “office” of 
retired officer, but, rather, continues to 
hold “office” of enlisted man on retired 
list and, therefore, remains within excep- 
tion of retired enlisted men from the 
prohibition in act of July 31, 1894, as 
amended, against appointment to, or 
holding of, more than one office 


Reemployment—compensation restrictions. 


See Compensation, double; Officers and 
Employees, holding two positions. 
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REWARDS: 

Knowledge of reward offer as condition to 
entitlement—person who had no knowl- 
edge of Navy Dept.’s offer of reward for 
information leading to discovery of lost 
Navy airplane at time he. discovered it 
and reported its location to proper authori- 
ties is not entitled to payment of reward _- 

Suggestions, inventions, etc. See Awards, 
suggestions, inventions, etc. 

SALES: 

Acceptance of highest or other than highest 
bid—security furnishing deficiencies. 
See Bids, acceptance or rejection, security 
furnishing deficiencies. 

Old or used equipment, etc., sold in purchas- 
ing new—application of sale proceeds to 
purchase price—sale and purchase trans- 
actions not simultaneous—sec. 8, adminis- 
trative expense statute of Aug. 2, 1946, 
authorizing application of proceeds of sale 
of used vehicles, etc., toward purchase of 
new similar items, does not require that 
old items be actually sold when new are 
ordered, and, therefore, proceeds of sale 
may be applied toward purchase price 
even though sale and purchase are not 
simultaneous, provided transactions are 
so identified with each other as to permit 
determination that items are sufficiently 
similar to fall within purview of statute __-. 

Surplus, obsolete, scrap, etc., property and 

materials: 

Expenses payable from proceeds: 

Preparation of material for sale—cost 
incident to ‘“‘demilitarization and 
processing for sale”’ of surplus ammuni- 
tion, combat vehicles, toxic munitions, 
etc., may not be regarded as expenses 
directly pertaining to sales of such 
materials within meaning of act of 
June 8, 1896, so as to authorize use of 
gross proceeds of sales to cover such 
costs by way of reimbursement or 
I anh ddr dtisrtuaniteetdmce 

Sales under Surplus Property Act of 
1944, as amended—in view of provision 
in sec. 34, Surplus Property Act of 
1944, that said act shall not be subject 
to any conflicting law, requirement of 
sec. 30 (a) of said act, as amended, that 
“all proceeds” from sale of surplus 
property be covered into Treasury is 
controlling as against inconsistent 
provision of act of June 8, 1896, author- 
izing payment of expenses of sales from 
proceeds thereof before deposit into 
Treasury, so that commissions pay- 
able to War Assets Industry-Agents 
may not be deducted from proceeds of 
sales of surplus property prior to 
deposit into Treasury_-__..........-.. 

Vendees’ deposits. See Bidders, deposits. 

SERVICEMEN’S DEPENDENTS 
ALLOWANCE: 
See Family Allotment and Allowance. 
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Compensation—liquidation of employees’ in- 
debtedness—Federal tax indebtedness— 
decision of Supreme Court of U. 8. in 
Federal Housing Administration v. Burr, 
309 U. 8. 242, to effect that Federal Housing 
Adm., having been authorized by law to 
“sue and be sued,” was amenable to civil 
process in form of garnishment by third 
party for employee’s salary, has no appli- 
cation to authorize collection of employee’s 
Federal tax indebtedness by distraint and 
levy under secs. 3690, 3692 and 3710, Inter- 
nal Revenue Code, contrary to rule that 
current salary of employee still in service 
may not be involuntarily set off against 
such indebtedness (23 C. G. 911)__--.-..-. 

Tax indebtedness—Federal employee 
debtors—decision of Supreme Court of 
U. S. in Federal Housing Administration v. 
Burr, 309 U. S. 242, to effect that Federal 
Housing Adm., having been authorized by 
law to “‘sue and be sued,’”’ was amenable 
to civil process in form of garnishment by 
third party for employee’s salary, has no 
application to authorize collection of em- 
ployee’s Federal tax indebtedness by 
distraint and levy under secs. 3690, 3692, 
and 3710, Internal Revenue Code, contrary 
to rule that current salary of employee 
still in service may not be involuntarily 
set off against such indebtedness (23 C. G. 


See Leaves of Absence, sick. 
SIGNATURES: 
Signature card—standard form use dis- 
continuance—Gen. Regs. 92, Supp. 1, 


DT i a ke ecd cdencicecsin nahh 
SIX MONTHS’ DEATH GRATU 
ITy: 
See Gratuities, six months’ death. 
STAMPS: 


Postage—procedure for purchase by Govern- 
ment agencies—no objection will be raised 
with respect to procedure for purchase of 
postage stamps by various Govt. agencies 
from postmasters whereby vouchers cover- 
ing such purchases would be processed by 
agency and checks would be issued in pay- 
ment thereof for delivery to postmaster at 
time of actual receipt of stamps; however, 
actual payment to postmaster should not 
be made prior to receipt of stamps by 
administrative office.__..........- 

STATE DEPARTMENT: 

Foreign Service. See Foreign Service. 

Office of Foreign Liquidation: 

Employment of persons outside con- 
tinental U. S. without regard to civil 
service and classification laws: 

Scope of statutory authority: 
Authority of Office of Foreign Liqui- 
dation, State Dept., to employ per- 
sons outside continental limits of 
U, 8. without regard to civil service 
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STATE DEPARTMENT— Continued. 
Office of Foreign Liquidation—Continued. 


Employment of persons outside con- 
tinental U. S. without regard to civil 
service and classification laws— Con. 

Scope of statutory authority—Con. 
and classification laws in carrying 
out its functions and activities 
respecting djsposition of surplus 
property abroad having been first 
granted by Dept. of State Appro. 
Act, 1947, funds appropriated by 
said act may only be used for pay- 
ment of compensation to persons 
who were so employed subsequent to 
July 1, 1946, or for services rendered 
thereafter by personnel who may 
have been so employed prior to that 


Under authority provided by Dept. of 
State Appro. Act, 1947, for employ- 
ment of persons outside continental 
limits of U. 8. without regard to 
civil service and classification laws, 
Office of Foreign Liquidation, State 
Dept., in carrying out its functions 
and activities relating to disposal of 
surplus property abroad, may em- 
ploy not only native labor at prevail- 
ing local wage rates but, also, U. S. 
citizens while outside continental 
limits of U. S.; however, persons 
may not be employed in U. 8. for 
assignment outside continental 
| EE ee eee 


STATES: 


Detail of Federal employees. See, generally, 

Details. 

Municipalities, counties, etc. See States, 
subdivisions. 
Subdivisions: 

Charges incident to parking of Federal 
vehicleson streets—inasmuch as liability 
of U. S. for parking meter fees imposed 
by municipalities has not been judicially 
determined, appropriated funds may not 
be regarded as available for payment to 
municipality of rental or cost of provid- 
ing parking space on street for Govt. 
vehicles in lieu of parking meter fees, in 
absence of statutory authority therefor. 
18 C. G. 151, amplified __-.......-.....- 

Fire protection, etc., services—Govern- 
ment’s right to services—Govt., without 
regard to payment of fire tax assessed 
against private property owners, is en- 
titled to benefits of protection afforded 
by volunteer fire department serving 
legislatively defined district within 
county (Montgomery County, Md.) 
that supports department by fire-tax 
assessments upon property located in 
district, which department acts for 
county in performance of governmental 
function of affording fire protection, and, 
therefore, appropriated funds may not 
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Subdivisions— Continued. 
be used to pay such volunteer fire de- 
partment for stand-by service. 24C.G. 
SUR OR os ee ek eck 


STATIONERY : 


Manifold forms—appropriation chargeable— 
fact that manifold blanks requiring no 
prescribed printing or binding to fit them 
for official use of ordering department may 
not be available in stock as shelf item but 
are required to be manufactured or proc- 
essed by contractor from which ordered 
after order is placed, does not operate to 
change their classification as stationery, 
and cost of procurement of such manifold 
blanks may be charged to appropriation 
available for stationery or other miscel- 
laneous supplies. 24 C. G, 690, amplified. 


STATUTORY CONSTRUCTION: 


See, also, Words and Phrases, for construc- 
tion of particular language. 

Repeals—scope of provision repealing prior 
inconsistent or conflicting acts—efiect of 
repeal provision, stating in effect that all 
other acts in conflict with provisions of 
statute are repealed, is to limit extent to 
which former acts should cease to be opera- 
tive; that is, to extent that former acts are 
not in conflict therewith they ordinarily 
would remain in full force and effect _____- 

Special statute as affected by later general 
statute—provisions of Canal Zone Code, 
as amended by sec. 3, act of July 9, 1937, 
and Executive regulations thereunder, re- 
lating to transportation of employees of 
The Panama Canal and Panama Railroad 
Co. between Canal Zone and U. 8. remain 
in full force and effect to extent that there 
is no irreconcilable conflict between said 
provisions and those of sec. 7, administra- 
tive expense statute of Aug. 2, 1946, relating 
to expenses of travel and transportation of 
dependents and household effects of em- 
ployees, generally, appointed for overseas 
duty, or Executive regulations thereunder. 


STENOGRAPHIC SERVICES: 


See Contracts, stenographic reporting. 


STORAGE: 
Private property: 
Household effects: 
Employees affected by agency recentral- 
ization program—term ‘temporary 


storage” used in E. O. No. 9739, issued 
in connection with provisions of Sec- 
ond Deficiency Appro. Act, 1946, for 
transportation of household effects of 
employees of decentralized agencies, 
bureaus, etc., upon return to seat of 
government, which term was not de- 
fined as to where such storage is author- 
ized, may be held to have meaning of 
that term as defined in E. O. No. 9805 
promulgated under similar statute 
(administrative expense statute of 
Aug. 2, 1946) and, therefore, to include 
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Private property—Continued. 
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Household effects— Continued. 
temporary storage at point of depar- 
ture as permitted under said E. O. No. 


Packing, crating, hauling, etc., incident 
to storage. See Transportation, house- 
hold effects, packing, crating, hauling, 
unpacking, etc., incident to storage. 

Vehicles: 

Automobiles used on mileage basis: 

In order that, pursuant to authority 
of par. 75, Standardized Govt. 
Travel Regs., for reimbursement of 
charges for storage of property used 
on official business, employee travel- 
ing by privately owned automobile 
on mileage basis may be reimbursed 
storage charges on automobile on 
basis that it contains Govt. prop- 
erty used on official business, it 
must appear that primary purpose 
of storage is protection of property— 
automobile being merely incidental 
thereto; that property is of sufficient 
weight and value to warrant storage 
in such manner; and that no Govt. 
storage facilities are available or 
convenient 

Since mileage for travel by privately 
owned automobile authorized to be 
paid pursuant to act of Feb. 14, 1931, 
as amended, and par. 12 (a), Stand- 
ardized Govt. Travel Regs., is “‘in 
lieu of actual expenses,”” employee 
traveling by privately owned auto- 
mobile on mileage basis may not be 
paid, in addition thereto, garage 
rent which is reimbursable under 
said regulations when use of auto- 
mobile is authorized on actual ex- 


Public property—reimbursement as travel 
expense item-—in order that, pursuant to 
authority of par. 75, Standardized Govt. 
Travel Regs., for reimbursement of charges 
for storage of property used on official busi- 
ness, employee traveling by privately 
owned automobile on mileage basis may be 
reimbursed storage charges on automobile 
on basis that it contains Govt. property 
used on official business, it must appear 
that primary purpose of storage is protec- 
tion of property—automobile being merely 
incidental thereto; that property is of suffi- 
cient weight and value to warrant storage 
in such manner; and that no Govt. storage 
facilities are available or convenient - --.- _- 


SUBSISTENCE: 


See, also, related heading: Traveling Ex- 
penses. 
Headquarters: 
Intermittently employed personnel: 
Home or place of business—under 
authority of sec. 5, administrative ex- 
pense statute of Aug. 2, 1946, for allow- 
ance of traveling expenses of intermit- 


Intermittently employed personnel—Con. 
tent per diem “when actually em- 
ployed” consultants and experts while 
away from their homes or regular places 
of business, including per diem in lieu 
of subsistence at places of employ- 
ment, per diem allgwance may be paid 
at consultant’s or expert’s place of em- 
ployment only if such place is not his 
home or regular place of business __-__- 

In general—per diem in lieu of sub- 
sistence may be allowed at places of em- 
ployment, other than home or regular 
place of business, of consultants and 
experts employed intermittently on 
per diem ‘“‘when actually employed” 
basis, in view of specific provision of 
sec. 5, administrative expense statute 
of Aug. 2, 1946, for such allowance, 
notwithstanding other provisions 
thereof making allowance of traveling 
expenses of such consultants and ex- 
perts, while away from their homes or 
regular places of business, subject to 
Standardized Govt. Travel Regs., and 
Subsistence Expense Act of 1926, as 
amended, which prohibit allowance of 
per diem at official stations > 

Reserve or retired officers ordered to 
active duty for temporary periods: 

Retired Navy officers and Naval Reserve 
officers recalled from their homes to 
active duty at places which constituted 
their only posts of duty are not to be 
regarded as having been “away from 
their designated posts of duty” within 
meaning of sec. 12, Pay Readjustment 
Act of 1942, as amended, so as to be 
entitled to per diem in lieu of subsis- 
tence during period of such duty, even 
though their orders provided for such 
per diem and denominated their active 
duty and their designated posts of duty 


Funds allocated to Sec. of Interior from 
“Emergency Fund for the President” 
in connection with operation of coal 
mines, being available for expenditure 
“without regard to the provisions of 
law regulating the expenditure of Gov- 
ernment funds,” are available for pay- 
ment of per diem in lieu of subsistence 
to Naval Reserve officer who was 
ordered from his home for temporary 
active duty with Coal Mines Adm., 
even though fact that such officer was 
not away from his designated post of 
duty within meaning of sec. 12, Pay 
Readjustment Act of 1942, as amended, 
would preclude use of naval appro- 
priations for such purpose - -.. _. 

Leaves of absence: 

Compensatory time off in lieu of overtime 
compensation—compensatory time off 
from duty in lieu of overtime compensa- 
tion granted, pursuant to sec. 202 (a), 
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SUBSISTENCE— Continued. 
Leaves of absence—Continued. 


Federal Employees Pay Act of 1945, as 
amended, to employee in travel status is 
to be regarded as “leave of absence”’ 
within purview of par. 45 (a), Stand- 
ardized Govt. Travel Regs., requiring 
suspension of subsistence allowance dur- 
ing leave of absence. 

Enlisted personnel 
leave—transfer for further treatment 
prior to reporting to duty station—Navy 
enlisted man injured while returning 
from authorized leave of absence may be 
furnished transportation and subsistence 
at Govt. expense incident to travel, pur- 
suant to orders, from place of initial treat- 
ment to another place for further treat- 
ment and thence to his regular station 
from which granted leave, to extent of 
excess of cost thereof over expenses of 
direct travel to his regular station which 
he would have been obligated to incur 
personally, if treatment at such other 
place was administratively determined 
to be necessary as distinguished from 
being ordered at man’s request and for 
his convenience 

Leave charges for excess travel time as 
prohibiting per diem allowance—where 
per diem in lieu of subsistence allowance 
for actual travel time of employee travel- 
ing with his wife by privately owned 
automobile on mileage basis on change 
of station is used merely to determine 
maximum amount allowable for trans- 
porting both employee and his wife, by 
comparison with cost by common carrier, 
charging of annual leave for travel time 
in excess of that by common carrier— 
matter for administrative consideration— 
would not be in contravention of pro- 
hibition in sec. 45 (a), Standardized 
Govt. Travel Regs., against allowance 
of per diem during period of leave 

Meals—furnishing as part of compensation. 

See Compensation, allowances, in kind. 


Per diems: 


Common carrier constructive travel time as 
limiting allowance for travel by other 
means—where employee’s change-of- 
station order, authorizing transportation 
expenses of his immediate family, speci- 
fies that economy was principal factor 
considered in authorizing travel by pri- 
vately owned automobile on mileage 
basis, but does not limit determination 
of economy to consideration of mileage 
alone, there may be reimbursed, -under 
sec. 12 (a) (1), Standardized Govt. Travel 
Regs., as revised, amount equal to total 
authorized mileage and per diem in lieu 
of subsistence for travel time by auto- 
mobile, not in excess of total cost of 
travel by common carrier of employee 
(including per diem) and his wife 
officially traveling in automobile 
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Headquarters. See Subsistence, headguar- 
ters. 

Intermittently employed personnel—head- 
quarters. See Subsistence, headquarters, 
intermittently employed personnel. 

International Date Line crossing—in com- 
puting per diem in lieu of subsistence, 
calendar day lost by reason of crossing 
International Date Line (west to east) is 
to be included. 

Leaves of absence. See Subsistence, leaves 
of absence, 

Rates—effect of administrative authority 
to fix “allowances”—authority granted 
Philippine War Damage Com. by sec. 
101 (b), Philippine Rehabilitation Act of 
1946, to fix “‘allowances”’ of its employees 
having been coupled with authority to 
fix compensation “without regard to 
* * © the Classification Act of 1923, as 
amended,” term “allowances” as used 
therein must be viewed as having refer- 
ence to such allowances as would affect 
compensation, and, therefore, may not 
be regarded as authority to fix per diem 
allowance in lieu of subsistence—forming 
no part of employee’s compensation— 
without regard to existing limitations... 

While driving automobile for another per- 
son on official business—ordered travel 
performed by civilian employee while 
driving privately owned automobile of 
Army officer traveling therein on official 
business at Govt. expense may not be 
regarded as travel ‘‘on official business” 
within meaning of sec. 3, Subsistence 
Expense Act of 1926, as amended, so as 
to entitle employee to per diem in lieu 
of subsistence during such travel 


Subsistence allowance. See Subsistence Al- 


lowance. 


Temporary duty—as involving questions of 


subsistence at headquarters. See Subsist- 
ence, headquarters. 


Travel status—as depending upon being 


away from post of duty or official station. 
See Subsistence, headquarters. 


Witnesses—Dist. of Col. employee testify- 


ing for Government—Dist. of Col. em- 
ployee is not “employee of the United 
States” entitled under sec, 850, R. S., as 
amended, to mileage and $6 per diem in 
lieu of subsistence incident to attendance 
as witness on behalf of U. 8. before U. S. 
court outside Dist. of Col.; however, such 
employee is entitled to mileage and $3 per 
diem in lieu of subsistence under provi- 
sions of sec. 3, act of Apr. 26, 1926, as 
amended, relating to witnesses generally. 
Compare 26 C. G. 400 


SUBSISTENCE ALLOWANCE: 
Cost-of-living allowance for civilian em- 


ployees. See Cost-of-Liring Allowance, 
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Dependents: Dependents—Continued. 


Children: 

Emancipation effect after discharge 
from armed forces—Navy officer 
whose adopted minor son was eman- 
cipated from parental control upon his 
entry into armed forces became en- 
titled, pursuant to sec. 4, Pay Read- 
justment Act of 1942, to increased 
rental and subsistence allowances as 
for officer with dependents (adopted 
minor son) from and after date said 
child was restored to parental control 
by discharge from armed forces, dur- 
ing which period child was in fact 
dependent upon officer 

Legitimacy—hereafter, G. A. O. will not 
question credits of increased rental 
and subsistence allowances under Pay 
Readjustment Act of 1942 on account 
of unmarried minor children of mar- 
riages nul] in law and marriages an- 
nulled as void or voidable, unless and 
until such children, in particular case, 
are found by court to be illegitimate; 
however, such credits must be sup- 
ported by showing of support by offi- 
cer concerned such as is required by 
decision in 24 C. G. 233 in case of 
divorced officers, information in certi- 
ficate there required to be adjusted as 
may be necessary under circumstances 
of each case 

Divorce. See Divorce, rental, quarters, and 
subsistence allowances. 
Persons in loco parentis: 

Establishment of relation: , 

Affidavit submitted by Navy officer 
in support of claim for increased 
rental and subsistence allowances 
on account of dependents (grand- 
mother in loco parentis) which 
merely alleges grandmother’s ap- 
pointment as legal guardian and 
which is not in sufficient detail to 
permit determination that grand- 
mother stood tn loco parentis to him 
within meaning of sec. 4, Pay Read- 
justment Act of 1942, as amended, 
may not be regarded as establishing 
officer’s right to increased allowances 
on her account 

{n order that G. A. O. may have suf- 
ficient information upon which to 
base determination that person has 
stood in loco parentis to officer claim- 
ing increased rental and subsistence 
allowances on account of dependents 
(person in loco pa; entis) under sec. 4, 
Pay Readjustment Act of 1942, as 
amended, there should be submitted 
in support of such claim a detailed 
explanatory affidavit relating infor- 
mation set forth in this decision with 
respect to alleged in loco parentis 


Persons in loco parentis—Continued. 
Status assumed after officer’s adult- 
hood—under sec. 4, Pay Readjust- 
ment Act of 1942, as amended, includ- 
ing persons who had stood in /oco 
parentis for not less than five years in 
classes of persons on whose account 
increased rental and subsistence al- 
lowances may be paid, increased 
allowances are not payable where 
alleged in loco perentis status of offi- 
cer’s dependent aunt commenced after 
officer had become adult_._......... 


SUNDAYS AND HOLIDAYS: 
Compensation: 


Holiday previously included in period 
covered by lump-sum payment for 
leave—even though Thanksgiving Day, 
1946, had been included in period used 
as measure to compute employee’s lump- 
sum payment under act of Dec. 21, 1944, 
for accrued leave upon separation from 
permanent position, employee may be 
paid compensation for such holiday in 
connection with subsequent employ- 
ment in temporary position to which ap- 
pointed prior to holiday withont being 
required to refund any part of lump sum. 

Overtime. See Compensation, orertime, 
Sundays and holidays. 

Per diem ship’ maintenance mechanics 
with 15-hour workday and 3-day work- 
week—only if terms of appointments of 
ship maintenance mechanics compen- 
sated on per diem basis for 15-hour daily 
tour of duty, three days per week, be 
such as to constitute them “‘regular em- 
ployees” for leave purposes would such 
employees, who were relieved or pre- 
vented from working on Christmas Day, 
1946, solely because of occurrence of 
holiday, be entitled under per diem, etc., 
employee holiday pay statute of June 
29, 1938, to same pay for holiday as for 
other days on which ordinary day’s 
work of 15 hours is performed. _......- 

Piece-work employees, in general—Navy 
Dept. employees regularly paid on piece- 
work basis may be compensated for holi 
days at average hourly rate of pay de- 
termined by dividing total production 
earnings of particular employee, exclu- 
sive of any oveitime compensation, for 
20 full days of operation by 160 hours 
(number of hours regularly worked dur- 
ee 

Premium pay: 

Compensatory time in lieu of. See Sun- 
days and Holidays, compensatory time, 
in lieu of holiday pay. 

Customs Service employees—‘Execu- 
tive order” holidays—half-day on Dec. 
24, 1946, during which various Govt. 
offices were closed and most employees 
were excused from duty under provi- 
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sions of E. O. No. 9810, may not be 
regarded as holiday within meaning 
of customs laws authorizing payinent 
of two days’ extra compensation for 
services performed by certain Customs 
Service employees on holiday; how- 
ever, if proper administrative action 
had been taken to close particular of- 
fices during such half-day, payment of 
holiday compensation to such em- 
ployees for services performed on that 
day may be made in accordance with 
and pursuant to sec. 302, Federal Em- 
ployees Pay Act of 1945, as amended 

Half-day on Dec. 24, 1946: 

Half-day on Dec. 24, 1946, for which 
employees of Federal Govt., with 
certain exceptions, are excused from 
duty under provisions of E. O. No. 
9810, constitutes “holiday” within 
muvaning of sec. 392, Federal Em- 
ployees Pay Act of 1945, as amend- 
ed, so as to entitle otherwise eligible 
employees who are required to per- 
form duty on that half-day—either 
by administrative direction or stat 
utory requirement —to double-timne 
holiday compensation authorized by 
said section for such duty__......---. 

War Dept. wage-board employees 
who, by administrative direction, 
are not excused from duty for half- 
day on Dec. 24, 1946, when other em- 
ployees are excused pursuant to E. 
O. No. 9810, are entitled, for work on 
such half-day, to premium rates of 
pay fixed by administrative regula- 
tion for “holiday”’ work. .........- 

Where, in furtherance of E. O. No. 
9810, providing that Govt. offices 
shall be closed for one-half day on 
Dec. 24, 1946, and, except as other- 
wise provided, that employees shall 
be excused from duty one-half day 
on that day, agency fixed hours be- 
tween which its offices would be 
closed, such hours constituted non- 
work hours or Executive order holi- 
day to that extent, only, for which 
premium pay for required holiday 
work may be paid, so that em- 
ployees whose tours of duty included 
hours outside hours office was closed 
are not entitled to premium pay as 
for holiday work during such out- 
a se eee eee ae aes 

Customs Service employees, not with- 
in purview of holiday pay provisions 
of customs laws, who had worked 
their regular tour of duty from 12:01 
a.m. to8a. m. on Dec. 24, 1946, when 
most Federal employees were ex- 
cused from duty for one-half day 

pursuant to E. O. No. 9810, are en- 
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titled under sec. 302, Federal Em- 
ployees Pay Act of 1945, as amend- 
ed, to premium pay as for holiday 
work during latter half of their as- 
signed tour of duty on that day only 
if proper administrative action had 
been taken to close particular offices 
during latter half of such tour of 


Interns at Federal hospitals, clinics, 


ete.—base stipend of interns employed 
on student-training basis, whose rates 
of compensation are determined by 
head of department concerned pur- 
suant to E. O. No. 9750, at not to ex- 
ceed maximum stipend approved by 
Civil Service Com., may be fixed ad- 
ministratively so as to permit addi- 
tional payments of overtime, night 
pay differential, and holiday pay, 
under secs. 201, 301, and 302, respec- 
tively, of Fedcral Employees Pay Act 
of 1945, as amended, so long as total 
amount paid during any one year of 
training does not exceed prescribed 
maximum 


Part time employees: 


Regular part time employees are en- 
titled under sec. 302, Federal Em- 
ployees Pay Act of 1945, as amend- 
ed, to premium pay for work per- 
formed during their prescribed hours 
of work on any holiday occurring 
within their regular tour of duty... 

Under sec. 302, Federal Employees 
Pay Act of 1945, as amended, au- 
thorizing payment of premium pay 
for time worked on holiday during 
hours which fa!l within employee’s 
basic administrative workweek, ir- 
regular part time employees would 
be entitled to such premium pay 
only upon establishing that they 
otherwise would have received 
straight time pay for not working on 
DT cccotuiaepeeasieumetenivose 


Persons compensated at discretionary 


rates, in general—persons appointed 
by contract or otherwise at per diem 
rates of compensation not to exceed 
$40 per day, pursuant to sec. 8, Mili- 
tary Appro. Act, 1947, are entitled, 
under applicable circumstances, to 
night pay differential provided by sec. 
301, Federal Employees Pay Act of 
1945, as amended, and to premium pay 
for holiday work under sec. 302 of act, 
as amended 


“Purchase and hire” construction work 


employees—‘‘purchase and hire’’ con- 
struction work-employees whose rates 


of pay are prescribed under general 
administrative authority to conform 
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Compensation—Continued. 
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with local prevailing wage scales are 
hot within purvitw of 40-hour wéek 
statute of Mar. 28, 1934, applicable to 
emiployées whose wages aré éstablish- 
6d by “wage boards or othér wage- 
fiting authorities,” so that such em- 
ployees may, pufsuant to prospec- 
tively effective administrative deter- 
thination, be paid premium pay for 
hours worked before or after regular 
tour of duty and for Saturday, Sun- 
day, and holiday work without regard 
to total hours worked in week 


Travel time: 

Employee traveling on holiday and not 
performing work is not entitled to 
holiday premium pay authorized by 
sec. 302, Federal Employees Pay 
Act of 1945, as amended, for em- 
ployees “‘when assigned to duty” on 
holiday 


Navy Dept. civilian employees sub- 
ject to Federal Employees Pay Act 
of 1945 who are entitled under act of 
July 1, 1902, as amended, when 
traveling to and from overseas posts 
of duty, to “compensation at a rate 
corresponding to their rate of pay 
while actually employed” are not en- 
titled, for travel time on holiday, to 
premium pay authorized by sec. 302 
of 1945 act, as amended, for em- 
Ployees “assigned to duty on holi- 
day”; and same conclusion app'ies 
to per hour and per dicm employees 
for whom pre:nium rates of pay are 
authorized by administrative regu- 
lations when “required to work on 
RE Nec csgtinnatacisttiawpenas . 


Employee who was ordered to perform 
official duties away from his head- 
quarters on holiday falling within 
his basic 40-hour workweek may be 
compensated under sec. 302, Fed- 
eral Employees Pay Act of 1945, as 
amended, at holiday rates for both 
travel time and actual work time 
within his regular duty hours, and 
may be paid at overtime rates for 
time worked outside of his regular 


“When actually employed” employees— 
under sec. 302, Federal Employees 
Pay Act of 1945, as amended, authoriz- 
ing payment of premium pay for time 
worked on holiday during hours which 
fall within employee’s basic adminis- 
trative workweek, intermittent ‘“when 
actually employed” employees would 
be entitled to such premium pay only 
upon establishing that they otherwise 
would have received straight time pay 
for not working on holiday..,. 
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Compensation—Continued. 
Wage-board employees: 

Annual ot monthly basis employees— 
tégular employees of Alaska Railroad 
whose compensation is fixed by wage 
boards on annual or morithly basis ate 
hot to be régarded as within purview 
of holiday pay statute of June 29, 1938, 
applicable to regular employees com- 
pensated on daily, hourly, or piece- 
work basis, so that such employees are 
not entitled, in absence of statutory 
authority therefor, to compénsation 
for Saturday, Feb. 22, 1947, holiday 
falling on their “overtime” day on 
which no work was performed 

Premium pay. See Sundays and Holi- 
days, compensation, premium pay. 

“When actually employed” employees: 

In general—‘“‘when actually employed”’ 
employees who are paid on hourly or 
per diem basis in either classified or 
unclassified positions and continu- 
ously employed or required to be 
available for duty for periods of not 
less than one month, being “‘perma- 

- nent” employees within meaning of 
sec. 1.1 (b), Annual and Sick Leave 
Regs., are to be regarded as “regular 
employees” entitled to compensation 
pursuant to per diem, etc., employee 
holiday pay statute of June 29, 1938, 
for holidays on which they perform 


Premium pay. See Sundays and Holi- 
days, compensation, premium pay. 


Compensatory time—in lieu of holiday pay— 


compensatory time off from duty which is 
authorized under sec. 202, Federal Em- 
ployees Pay Act of 1945, as amended, “‘in 
lieu of overtime compensation for irregular 
or occasional duty in excess of forty hours 
in any regularly scheduled administrative 
workweek” may not be granted to em- 
ployees in lieu of double-time holiday 
compensation payable under sec. 302, act, 
as amended, on account of duty required 
to be performed on half-day on Dec. 24, 
1946, for which employees, with certain 
exceptions, are excused from duty pur- 
suant to E. O. No. 9810 
Holidays: 
Compensation. See Sundays and Holi- 
days, compensation. 

What constitutes “holiday”’: 

Customs Service employees—term ‘‘holi- 
day” as used in sec. 5, act of Feb. 13, 
1911, as amended, and sec. 451 of 
Tariff Act of 1930, as amended, pro- 
viding extra compensation for Cus- 
toms Service employees for work per- 
formed on holidays, is to be regarded 
as including those holidays which are 
generally understood by public to be 
national holidays and does not include 
holidays created by Executive order. 
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TIME: 


Daylight saving: 

Compensation and leave adjustments in- 
cident to changeover during tour of 
duty: 

Employees whose tours of duty on May 
11, 1947, were reduced one hour by 
change at 2a. m. from standard to day- 
light saving time in Dist. of Col. ef- 
fected pursuant to order issued under 
act of Apr. 30, 1947, may be charged 
with one hour’s annual leave, and 
appropriate explanation may be 


Dependents: 


Air travel—rail, etc., comparative cost— 
provisions of sec. 3, E. O. No. 9805, re- 
specting transportation expenses of im- 
mediate family of transferred employee 
by “‘most economical route,’’ when con- 
sidered in conjunction with par. 8, 
Standardized Govt. Travel Regs., plac- 
ing air travel on same basis as rail travel, 
may not be regarded as confining travel 
to any particular mode of transportation, 
so that comparison of cost of air travel 
with rail travel is not necessary where 
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SUNDAYS AND HOLIDAYS—Con. Page | TIME—Continued. Page 

Holidays—Continued. Daylight saving—Continued. 

What constitutes “holiday”—Continued. Compensation and leave adjustments in- 
Half-day on Dec. 24, 1946—half-day on cident to changeover during tour of 
Dec. 24, 1946, for which employees of duty—Continued. 
Federal Govt., with certain excep- entered in ‘‘Remarks” space provided 
tions, are excused from duty under in “Time and Attendance Report” 
provisions of E. O. No. 9810, consti- without showing exact hour of absence; 
SENS SE. nésnennentihastan~ce 431 likewise, similar notation may be 
Other than common tour of duty on day entered for one overtime hour worked 
during which half-day holiday grant- on last Sunday of Sept. 1947 when 
* ed—where, in furtherance of E. O. there will be return to standard time. 921 
No. 9810, providing that Govt. offices Employees within purview of night 
shall be closed for one-half day on Dec. differential provisions of sec. 301, 
24, 1946, and, except as otherwise pro- Federal Employees Pay Act of 1945, 
vided, that employees shall be excused as amended, who worked from 12 mid- 
from duty one-half day on that day, night to 8 a. m. on May 11, 1947, when 
agency fixed hours between which its time for Dist. of Col. was changed 
offices would be closed such hours from standard to daylight saving time 
constituted nonwork hours or Execu- by advancing clock one hour at 2 a. m. 
tive order holiday to that extent, only, pursuant to order issued under act of 
for which premium pay for required Apr. 30, 1947, are entitled to payment 
holiday work may be paid, so that for 5 hours at night rate; likewise, on 
employees whose tours of duty in- last Sunday of Sept. 1947 when there 
cluded hours outside hours office was will be return to standard time, such 
closed are not entitled to premium pay employees would be entitled to pay- 
as for holiday work during such out- ment for 7 hours at night rate___-_.--- g21 
SE ee 663 Recording devices. See Clocks. 
TAXES: TRANSPORTATION: 
Set-off. See Se-Of. Air travel. See Traveling Expenses, air travel. 
TELEGRAMS: Baggage: 

Evidence required in support of charges— See, also, Transportation, household effects. 
in general—credit may not be allowed in Excess—transferred civilian employees— 
postmaster’s account for payments for reimbursement method—cost of trans- 
sent paid telegraph messages where vouch- porting transferred employee’s personal 
ers covering payments are not supported effects which were checkable on his 
by original copies of transmitted messages, ticket as baggage in excess of that carried 
as required by established rule of account- free by carrier and expense of transferring 
ing officers, Postal Service regulations, his personal effects to depot at his old 
and tariff books of the telegraph company. 879 station and from depot to his home at 

TELEPHONES: new station are for payment on actual 

Private residences—statutory prohibition expense basis in accordance with applica- 
applicability—calls made by employees ble provisions of Standardized Govt. 
having no assigned or available offices— Travel Regs. rather than upon commu- 
in view of prohibition in sec. 7, act of Aug. tation basis under E. O. No. 9805 issued 
23, 1912, against expenditure of appropriat- pursuant to transportation-of-household- 
ed money for tolls or other charges for tele- effects provisions of administrative ex- 
phone service from private residences or pense statute of Aug. 2, 1946...........- 860 
apartments, employees may not be reim- Billing—forms and procedure for use—pas- 
bursed charges for use of telephones in senger transportation—Gen. Regs. 108, 
private residences for local calls made on ii 78 
Govt. business, even though employees Damage, loss, or destruction of property in 
had no offices assigned or available to transit. See Property, public, damage, loss, 
SINR. sp cnnncocnnccupeiragnereonesieben-=- 668 or destruction, transit. 
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TRANSPORTATION—Continued. 
Dependents—Continued. 


transferred employee’s infant children 
traveled by air to his new station, even 
though charge was made for their trans- 
portation, whereas no charge would have 
been incurred if travel had been by rail_ 
Debarment or evacuation from duty sta- 
tion—subsequent removal of overseas 
travel restrictions—travel to overseas 
station not completed due to return of 
personnel to U. S.—Army enlisted man 
whose dependents were transported pur- 
suant to sec. 4 (b), wartime act of June 5, 
1942, to designated place (enlisted man’s 
home) upon being ordered to restricted 
overseas station is entitled, under said 
act, to transportation of dependents from 
such designated place to port of embar- 
kation for transportation to his overseas 
station to which they later were author- 
ized to travel, even though, due to fact 
that enlisted man was being returned to 
U. 8. for discharge, authorization was 
cancelled before departure from such 


Employees appointed or assigned to duty 
overseas: 

Administrative discretion, in general— 
provisions of sec. 7, administrative ex- 
pense statute of Aug. 2, 1946, authoriz- 
ing payment of expenses of transporta- 
tion of new appointees’ dependents 
and household effects to and from over- 
seas posts of duty are not mandatory, 
so that it is within discretion of The 
Panama Canal to deny payment of 
such expenses of appointees recruited 
in U. 8. for duty in Canal Zone when 
it is determined to be in best interests 
gO RE Le 

Authorizing statute becoming effective 
bet ween date of appointment and date 
of proceeding to overseas station—em- 
ployee whose appointment for duty 
with The Panama Canal in Canal 
Zone was consummated prior to date 
of administrative expense statute of 
Aug. 2, 1946, is not entitled under sec. 
7 of said act to transportation of de- 
pendents and household effects from 
U. 8. to Canal Zone even though he 
did not begin travel from port of em- 
barkation in U. 8., and his compensa- 
tion did not commence, until after 
Aug. 2, 1946—date of consummation of 
appointment being controlling date for 
purpose of determining right to such 
transportation under said sec. 7 

Personnel appointed by interagency 

transfer or following service in an- 
other agency: 

Under sec. 7, administrative expense 
statute of Aug. 2, 1946, making ap- 
propriations available for transpor- 
tation of dependents and household 
effects of new appointees to place of 
employment outside U. S., transpor- 


INDEX DIGEST 


Page | TRANSPORTATION—Continued. 
Dependents—Continued. 


Employees appointed or assigned to duty 
overseas—Continued. 

Personnel appointed by iateragency 
transfer or following service in an- 
other agency—Continued 

tation of families and household ef- 
fects of Veterans’ Adm. employees re- 
cruited overseas by transfer from 
other agencies or by appointment 
upon discharge overseas from mili- 
tary or naval forces may be author- 
ized to duty stations abroad pro- 
vided employees would have been 
entitled to such transportation had 
they continued in agency in which 
they previously were employed, en- 
listed, or commissioned___--._.....- 
Employees who, after resignation from 
other agencies were appointed by 
The Panama Canal between Aug. 2 
and Nov. 1, 1946—effective date of 
sec. 1, administrative expense stat- 
ute of Aug. 2, 1946, authorizing pay- 
ment of expenses of employees’ travel 
and transportation of their depend- 
ents and household effects on change 
of station in connection with “‘trans- 
fer” from one department to an- 
other—are to be regarded as “new 
appointees” to whom may be paid 
under sec. 7 of said act—which be- 
came effective Aug. 2, 1946—expenses 
of transportation of their dependents 
and household effects to their over- 
seas station, rather than as transfer- 
ees within purview of said sec. 1___. 
Employee transferred from one depart- 
ment to another for overseas duty, 
prior to effective date (Nov. 1, 1946) 
of sec. 1, administrative expense stat- 
ute of Aug. 2, 1946, authorizing pay- 
ment of expenses of transportation 
of dependents and household effects 
upon such transfer, but subsequent 
to effective date (Aug. 2, 1946) of sec. 
7 of said act, authorizing such ex- 
penses for ‘“‘new appointees”’ for over- 
seas duty, is to be regarded as new 
appointee and, therefore, entitled by 
virtue of said sec. 7 to transportation 
of his family and household effects 
to his overseas station.___.........- 

Personnel appointed upon discharge 
from armed forces overseas—under 
sec. 7, administrative expense statute 
of Aug. 2, 1946, making appropriations 
available for transportation of depend- 
ents and household effects of new ap- 
pointees to place of employment out- 
side U. 8., transportation of families 
and household effects of Veterans’ 
Adm. employees recruited overseas by 
transfer from other agencies or by ap- 
pointment upon discharge overseas 
from military or naval forces may be 
authorized to duty station abroad, 
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TRANSPORTATION—Continued. 
Dependents—C ontinued. 
Employees appointed or assigned to duty 
overseas—Continued. 
provided employees would have been 
entitled to such transportation had 
they continued in agency in which they 
previously were employed, enlisted, or 
SII, 3c aime sh x se innde--- 
Return to U, S.: 


Employees resigning and returning to 
U. S. at personal expense—employ- 
ees of The Panama Canal or Panama 
Railroad Co. who resign and return 
to U. S. at their own expense are en- 
titled, generally, under sec. 7, admin- 
istrative expense statute of Aug. 2, 
1946, to have their dependents and 
household effects, left behind in 
Canal Zone, returned at Govt. ex- 
pense, provided there has been com- 
pliance with length-of-service re- 
quirement in their contracts of em- 
Pend Casclibabccawsecekse 

Employees resigning while in U. S. on 
leave—employees of The Panama 
Canal or Panama Railroad Co. who 
resign while on approved leave of 
absence in U. 8. are entitled, gener- 
ally, under sec. 7, administrative ex- 
pense statute of Aug. 2, 1946, to have 
their dependents and household ef- 
fects, left behind in Canal Zone, re- 
turned at Govt. expense, provided 
there has been compliance with 
length-of-service requirement in 
their contracts of employment.-...-. 

Place to which entitled—provision of 
sec. 7, administrative expense statute 
of Aug. 2, 1946, specifying “places 
of their actual residence” at time of 
assignment to duty outside U. S. as 
places to which expenses of transpor- 
tation of separated employees’ fami- 
lies and household effects may be 
allowed from overseas posts of duty 
constitutes limitation on expenses to 
Govt., only, and does not preclude al- 
lowance of expenses of transportation 
to place within U. 8. other than such 
place of actual residence, provided 
Govt.’s cost be no greater_.......... 

First duty station. See related matter 
under heading: Transportation, depend- 
ents, employees appointed or assigned to 
duty overseas. 








































Inoculation expenses—while charges for 
inoculations of employee when required 
for travel beyond limits of U. S. are re- 
imbursable travel expense under par. 75, 
Standardized Govt. Travel Regs., cost 
of inoculations for members of em- 
ployee’s immediate family incident to 
permanent change of station beyond 
limits of U. 8. may not be considered as 
expense of ‘transportation’ for which 
he would be entitled to reimbursement 
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Page 
Dependents—Continued. 
under sec. 201 (a), Independent Offices 
Appro. Act, 1946, and E. O. No. 9587, 
issued thereunder---.....---....------- 157 
Leaves of absence—Foreign Service of- 
ficer’s family traveling subsequent to 
to officer’s leave in U. S.—under sec. 22, 
act of Feb. 23, 1931, as amended, author- 
izing payment of transportation expenses 
of Foreign Service officers and their im 
mediate families in traveling from their 
overseas posts to U. S. and return on 
statutory leave, such expenses are not 
payable in case of officer’s immediate fam- 
ily who, because of illness, traveled to 
U. 8S. and returned to officer’s overseas 
post subsequent to date officer com- 
pleted travel incident to his statutory 
leave—such travel having no reasonable 
connection with statutory leave previ- 
ously taken and completed-_-......-...-- 864 
Marriage during leave or delay between 
station assignments: 


Army officer who was detached from his 
overseas station without being assigned 
new permanent station, such station 
being assigned upon his arrival at tem- 
porary station in U.S. for processing 
and disposition, is entitled under sec. 12, 
Pay Readjustment Act of 1942, to trans- 
portation to new station for his wife 
whom he married before expiration of 
leave granted after arrival at temporary 
Station—that is, before he was re- 
quired to commence travel under or- 
ders assigning new permanent sta- 
tion—cost not to exceed that from 
temporary station...................- 339 

Where orders detaching Army officer 
from his overseas station and assign- 
ing him to permanent station in U. S. 
were amended to authorize delay for 
purposes of recuperation, ete., prior to 
completing travel to new station, of- 
ficer, who was married during period of 
authorized delay—that is, on date after 
he was required to commence travel 
from his old station to new—acquired 
no right under sec. 12, Pay Readjust- 
ment Act of 1942, to transportation to 
new station for his wife by reason of 
such amending orders-_--.........-.-.- 339 


Mother-in-law or father-in-law—words 
“dependent parents’”’ as used in sec. 1, 
part I, E. O. No. 9587, designating such 
parents as members of “immediate fami- 
ly” on account of whom employee is 
entitled, under sec. 201 (a), Independent 
Offices Appro. Act, 1946, to transporta- 
tion upon permanent change of station, 
have reference only to natural parents of 
employee himself, thus excluding for pur- 
poses of such transportation mother-in- 
law or a father-in-law, even though en- 
tirely dependent upon and residing with 
employee at time of transfer_-_.-.......- 211 
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On discharge: 
See, also (as to civilian personnel), 
Transportation, dependents, employees 
appointed or assigned to duty overseas, 
return to U. S. 
Public Health Service officers, in general : 
Commissioned officers of Regular 
Corps, Public Health Service, upon 
resignation from service, are not 
entitled to transportation at Govt. 
expense from last duty station to 
home for dependents under'sec. 12, 
Pay Readjustment Act of 1942. 23 
C. G. 73, amplified 

Commissioned officer of Reserve Corps 
of Public Health Service, upon sepa- 
ration from service either as result 
of voluntary resignation or as result of 
discharge, not occasioned by his own 
misconduct, upon his request and for 
his own convenience or upon initia- 
tive and at instance of Govt., is en- 
titled under sec. 12, Pay Readjust- 
ment Act of 1942, as amended, to 
transportation of dependents from 
last station to home or place of not 
greater distance....................- 

Travel from place at which travel to over- 
seas station was halted due to return 
of personnel to U. S. for discharge-- 
Army enlisted man whose dependents 
were being transported pursuant to sec. 
4 (b), wartime act of June 5, 1942, to his 
overseas station, to which they then 
were permitted to travel after previous- 
ly having been debarred therefrom, 
when their travel was interrupted at 
port of embarkation by reason of his 
return to U. 8. for discharge is entitled 
under sec. 12, Pay Readjustment Act 
of 1942, to transportation of depend- 
ents from such port to his home inci- 
dent to discharge, not to exceed cost 
from enlisted man’s port of debarka- 
tlon to his home 

On release from active duty: 

Place to which entitled—home v. “most 
appropriate”’ place for travel allowance 
purposes— Regular Navy enlisted men 
transferred to Fleet Reserve and re- 
leased from active duty are not en- 
titled to transportation of dependents, 
under sec. 12, Pay Readjustment Act 
of 1942, from last permanent station to 
point in U. 8. or one of its possessions, 
more distant than home or official resi- 
dence of record, selected for future 
residence by such personnel, on basis of 
administrative determination that 
such selected place is ‘“‘most appro- 
priate” to which travel allowance 
prescribed in sec. 21, act of Aug. 2, 1946, 
is authorized to be paid_........-- ; 


On release from active duty—Continued. 
Release-from-active-duty cancellation 
orders issued but not received prior 
to éffective date—where orders can- 
celling Naval Reserve officer’s release- 
from-active-duty orders, although is- 
sued in ample time, were not delivered 
prior to date specified in original orders 
for reversion to inactive duty status, 
transportation at Govt. expense for his 
dependents from last station to home 
was proper under sec. 12, Pay Read- 
justment Act of 1942 

Proof of dependency—civilian employees’ 
children over 21 years of age—Gen. Regs. 
88-Revised, Supp. 2, Dec. 16, 1946. 

Time limitations—delay at stop-over point 
en route to new station—where imme- 
diate family of transferred employee 
began travel to new station within six- 
month period prescribed by see. 2, part 
II, E. O. No. 9587, within which trans- 
portation authorized by sec. 201 (a), In- 
dependent Offices Appro. Act, 1946, 
must begin, transportation expenses 
may be paid even though, due to stop- 
over en route for several months because 
of unavailability of living accommoda- 
tions at new station, travel was not com- 
pleted until after expiration of six-month 
period; and it is immaterial that tickets 
for transportation from stop-over point 
were not purchased within such period- 

Transportation request use procedure, 
ete.—Gen. Regs. 88—Revised, Supp. 2, 
Dec. 16, 1946 

Travel by privately owned automobile— 
expense reimbursement basis—Gen. 
Regs. 88— Revised, Supp. 2, Dec. 16, 1946. 

Vouchering, information required, etc.— 
Gen, Regs. 88—Revised, Supp. 2, Dec. 


Enlisted men: 


Injury while on leave—transfer for further 
treatment prior to reporting to duty 
station—Navy enlisted man injured 
while returning from authorized leave 
of absence may be furnished transporta- 
tion and subsistence at Govt. expense 
incident to travel, pursuant to orders, 
from place of initial treatment to another 
place for further treatment and thence 
to his regular station from which granted 
leave, to extent of excess of cost thereof 
over expenses of direct travel to his regu- 
lar station which he would have been 
obligated to in¢ur personally, if treat- 
ment at such other place was adminis- 
tratively determined to be necessary as 
distinguished from being ordered at 
man’s request and for his convenience-- 

Underage discharge—Navy enlisted men 
who were 17 years of age or over at time 
of enlistment and whose enlistments suh- 
























































TRANSPORTATION—Continued. 
Enlisted men—Continued. 
sequently were voided because of false 
statement of age are not entitled, upon 
discharge, to travel allowance under sec. 
126, National Defense Act, as amended 
by sec. 21, act of Aug. 2, 1946; nor is 
transportation in kind authorized under 
act of Sept. 24, 1945—such act’ being 
applicable only in case of persons who 
enlist under age of 17 years—or other 





‘ares—trelated transportation and traveling 
expense matters. See Transportation, re- 
quests; Transportation, tickets; Traveling 
Expenses, fares. 

Household effects: 
See, also, Transportation, baggage. 
Civilian employees generally—Gen. Regs. 

88— Revised, Supp. 2, Dec. 16, 1946.....- 

Employees appointed or assigned to duty 
overseas: 

Administrative discretion, in general— 
provisions of sec. 7, administrative ex- 
pense statute of Aug. 2, 1946, author- 
izing payment of expenses of transpor- 
tation of new appointees’ dependents 
and household effects to and from 
overseas posts of duty are not manda- 
tory, so that it is within discretion of 


The Panama Canal to deny payment 


of such expenses of appointees re- 
cruited in U. 8. for duty in Canal Zone 


when it is determined to be in best 
interests of Govt. to do so.._.-.-.---- 


Authorizing statute becoming effective 


between date of appointment and 
date of proceeding to overseas sta- 
tion—employee whose appointment 
for duty with The Panama Canal in 
Canal Zone was consummated prior 
to date of administrative expense 
statute of Aug. 2, 1946, is not entitled 
under sec. 7 of said act to transporta- 
tion of dependents and household 
effects from U. 8. to Canal Zone even 
though he did not begin travel from 
port of embarkation in U. S., and his 
compensation did not commence, until 
after Aug. 2, 1946—date of consumma- 
tion of appointment being controlling 
date for purpose of determining right 
to such transportation under said 
sec. 7..... sddicesdoatucbaddedbudbewce = 


Personnel appointed by interagency 


transfer or following service in 
another agency: 

Under sec. 7, administrative expense 
statute of Ang. 2, 1946, making ap- 
propriations available for transpor- 
tation of dependents and household 
effects of new appointees to place of 
employment outside U. S., trans- 
portation of families and household 
effects of Veterans’ Adm. employees 
recruited overseas by transfer from 
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other agencies or by appointment 
upon discharge overseas from mili- 
tary or naval forces may be author- 
ized to duty station abroad, provided 
employees would have been entitled 
to such transportation had they con- 
tinued in agency in which they pre- 
viously were employed, enlisted, or 
ial gle 


Employees who, after resignation from 


other agencies, were appointed by 
The Panama Canal between Aug. 2 
and Nov. 1, 1946—effective date of 
sec. 1, administrative expense statute 
of Aug. 2, 1946, authorizing payment 
of expenses of employees’ travel and 
transportation of their dependents 
and household effects on change of 
station in connection with “‘transfer”’ 
from one department to another— 
are to be regarded as “‘new appoint- 
ees’? to whom may be paid under 
sec. 7 of said act—which became 
effective Aug. 2, 1946—expenses of 
transportation of their dependents 
and household effects to their over- 
seas station rather than as transferees 
within purview of said section 1--_- 
Employee transferred from one depart- 
ment to another for overseas duty, 
prior to effective date (Nov. 1, 1946) 
of sec. 1, administrative expense 
statute of Aug. 2, 1946, authorizing 
payment of expenses of transporta- 
tion of dependents and household 
effects upon such transfer, but sub- 
sequent to effective date (Aug. 2, 
1946) of sec. 7 of said act, authorizing 
such expenses for ‘‘new appointees”’ 
for overseas duty, is to be regarded 
as new appointee and, therefore, en- 
titled by virtue of said sec. 7 to trans- 
portation of his family and house- 
hold effects to his overseas station - - 


Personnel appointed upon discharge 


from armed forces overseas—under 
sec. 7, administrative expense statute 
of Aug. 2; 1946, making appropriations 
available for transportation of depend- 
ents and household effects of new 
appointees to place of employment 
outside U. S., transportation of fami- 
lies and household effects of Veterans’ 
Adm. employees recruited overseas by 
transfer from other agencies or by 
appointment upon discharge overseas 
from military or naval forces may be 
authorized to duty station abroad, 
provided employees would have been 
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Household effects—Continued. 
Employees appointed or assigned to duty 

overseas—Continued. 

entitled to such transporation had 

they continued in agency in which 

they previously were employed, en- 
listed, or commissioned 
Return to U. S.: 

Place to which entitled—provision of 
sec. 7, administrative expense statute 
of Aug. 2, 1946, specifying “‘places 
of their actual residence”’ at time of 
assignment to duty outside U. 8. as 
places to which expenses of transpor- 
tation of separated employees’ fam- 
ilies and household effects may be 
allowed from overseas posts of duty 
constitutes limitation on expenses to 
Govt., only, and does not preclude 
allowance of expenses of transporta- 
tion to place within U.S. other than 
such place of actual residence, pro- 
vided Govt.’s cost be no greater___- 

Resignation and return to U. S. at per- 
sonal expense—employees of The 
Panama Canal or Panama Railroad 
Co. who resign and return to U. 8. 
at their own expense are entitled, 
generally, under sec. 7, administra- 
tive expense statute of Aug. 2, 1946, 
to have their dependents and house- 
hold effects, left behind in Canal 
Zone, returned at Govt. expense, 
provided there has been compliance 

with length-of-service requirement 
in their contracts of employment-.-_-- 
Resignation while in U. S. on leave— 
employees of The Panama Canal or 
Panama Railroad Co. who resign 
while on approved leave of absence 
in U. 8. are entitled, generally, under 
sec. 7, administrative expense statute 
of Aug. 2, 1946, to have their depend- 
ents and household effects, left be- 
hind in Canal Zone, returned at 

Govt. expense, provided there has 

been compliance with length-of-serv- 

ice requirement in their contracts of 

a a 

First duty station. See related matters 
under heading: Transportation, house- 
hold effects, employees appointed or as- 
signed to duty overseas. 

Fiscal year appropriation chargeable. See 
Appropriations, fiscal year, appropriation 
chargeable with household effects trans- 
portation. 

Govt. bills of lading use for civilian em- 
ployees’ effects—bet ween date of expira- 
tion of old regulations and promulgation 
of new—although Executive transpor- 
tation-of-household-effects regulations 
promulgated Nov. 25, 1946, retroactive 
to Nov. 1, pursuant to sec. 1, act of Aug. 
2, 1946, provide for commuted payments 

to employees for transportation of house- 
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Household effects—Continued. 
hold effects and for non-use of Govt. 
bills of lading, payment may be made to 
earrier for transporting employee's effects 
on Govt. bill of lading—as permitted by 

Executive regulations under act of Oct. 

10, 1940, repealed effective Nov. 1 by 1946 

act—between Nov. 1 and Nov. 25, where 

current regulations have been complied 

with in other respects and amount 

claimed does not exceed that otherwise 

reimbursable under such regulations--.-- 
On discharge: 

See, also (asto civilian personnel), Trans- 
portation, household effects, employees 
appointed or assigned to duty overseas, 
return to U.S. 

Public Health Service officers, in gen- 
eral—commissioned officers of Regular 
Corps, Public Health Service, upon 
resignation from service, are not en- 
titled to transportation at Govt. ex- 
pense from last duty station to home 
for household effects under sec. 12, 
Pay Readjustment Act of 1942. 23 
i an dn emembiinnen 

On release from active duty: 

Home of record to selected place: 

Army officer is not entitled under pro- 
visions of either Army regulations or 
sec. 4, wartime act of June 5, 1942, 
relating te transportation of house- 
hold effects of Army personne] to des- 
ignated places under certain circum- 
stances—such as assignment to re- 
stricted areas—to transportation of 
household effects from his home of 
record to selected place upon release 
from active duty, irrespective of fact 
that officer had not moved his house- 
hold effects from his home at any 
time while on active duty and is 
establishing domicile at new location 
upon release from active duty . -..-- 

Navy regulations—having force and 
effect of law—relating to transporta- 
tion of household effects of retired 
and reserve Navy personnel between 
any points upon termination of 
active duty, subject to certain cost 
limitations, may not be regarded as 
authorizing transportation from 
home of record to selected places upon 
termination of active duty of house- 
hold effects which had not been 
transported from home of record or 
acquired and used at point away from 
home of record during period ofactive 
duty. 26 C. G. 70, amplified_..... 

Packing, crating, hauling, unpacking, etc.: 
Hauling of effects checked on ticket— 
cost of transporting transferred em- 
ployee’s personal effects which were 
checkable on his ticket as baggage in 
excess of that carried free by carrier 
and expense of transferring his personal 
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Page | TRANSPORTATION— Continued. Page 
Household effects—Continued. 


TRANSPORTATION—Continued. 
Household effects—Continued. 


Packing, crating, hauling, unpacking, 

etc.—Continued. 
effects to depot at his old station and 
from depot to his home at new station 
are for payment on actual expense basis 
in accordance with applicable provi- 
sions of Standardized Govt. Travel 
Regs. rather than upon commutation 
basis under E. O. No. 9805 issued pur- 
suant to transportation-of-household- 
effects provisions of administrative ex- 
pense statute of Aug. 2, 1946 

Incident to storage—where employee’s 
household effects were in storage at his 
new official station when he was trans- 
ferred thereto, shipment of such effects 
from storage to his place of residence 
located within metropolitan limits of 
new Official station and from which he 
commutes daily to his official post of 
duty may not be regarded as shipment 
from “official station’”’ as that term is 
defined in sec. 8, uniform transporta- 
tion-of-household-effects regulations 
(E. O. No. 9805), so as to authorize 
reimbursement therefor 

Recentralization of agencies at seat of 
government—shipment prior to statutory 
authorization or change of station or- 
ders—even though employee of decen- 
tralized agency, in anticipation of return 
to seat of government and in view of 
unsettled housing conditions, shipped 
his household effects to Washington, 
D. C., prior to date of Second Deficiency 
Appro. Act, 1946, authorizing transpor- 
tation of household effects of employees 
of decentralized agencies, bureaus, etc., 
upon return to seat of government, and 
prior to receipt of orders retransferring his 
official station to Washington, transpor- 
tation may be regarded as having direct 
relation to, and having been accom- 
plished in connection with, his return to 
Washington, so as to authorize reim- 
bursement for otherwise proper expenses 
of transportation 

Storage charges. See Storage, private prop- 
erty, household effects. 

Weight allowance—increases on account 
of dependents—date as of which de- 
pendency determined—effective date of 
employee’s transfer order fixing date sub- 
sequent to that of its issuance for com- 
mencement of travel to new station, inso- 
far as concerns his personal qualifications 
respecting transportation of household 
effects, is commencement date of travel 
and not date of issuance, and, therefore, 
employee, who was without dependents 
on date order was issued but who was 
married on commencement date of 
travel, became entitled, in absence of 
weight limitation in order, to ship maxi- 
mum weight authorized by E. O. No. 


8588, as amended, for person with de- 
pendents 


Mails—air—assignment of revenues—as- 


sigument of moneys due or to become due 
air carrier under certificate of public con- 
venience and necessity for transportation 
of mail at temporary rate established by 
Civil Aeronautics Board—arrangemeut 
contemplating series of separate contracts 
which come into existence only after 
service has been rendered pursuant to 
order of Post Office Dept.—may not be 
regarded as covering amounts due or to 
become due “under a contract providing 
for payments aggregatiug $1,000 or more’ 
within meaning of Assignment of Claims 
Act of 1940 and, therefore, is void under 
sec. 3477, R. S., as amended, insofar as 
SOIT cintctuknonteonauisidenenied am 


Requests: 


See, also, related heading: Transportation, 
tickets. 

Commercial printing prohibition—Gen. 
Regs. 108, Nov. 21, 1946. 

Disposition of spoiled or cancelled re- 
quests—Gen. Regs. 108, Nov. 21, 1946.. 

Forms and procedure for use generally— 
Gen. Regs. 108, Nov. 21, 1946........... 

Lost or stolen—reporting procedure, etc., 
generally—Gen. Regs. 108, Nov. 21, 1946. 

Memorandum copies—forms and proce- 
dure for use—Gen. Regs. 108, Nov. 21, 
actsitwwetectiondaxvnted-mmguneeogin 

Procedure, etc., for use for transportation 
of transferred civilian employees’ de- 
pendents—Gen. Regs. 88&—Revised, 
Supp. 2, Dec. 16, 1946. 

Pullman accommodations—separate re- 
quest issuance—Gen. Regs. 108, Nov. 


Related transportation and traveling ex- 
expense matters. See Transportation, 
tickets; Traveling Expenses, fares. 

Service other than that specified—Gen. 
Regs. 108, Nov. 21, 1946. 

Use for travel of Public Health Service 
officers from last station to home—com- 
missioned officer of Regular Corps, 
Public Health Service, upon discharge 
not result of own misconduct, is entitled 
under sec. 12, Pay Readjustment Act of 
1942, as amended, to mileage from his 
last station to his home, provided travel 
thereto is performed prior to effective 
date of his discharge under orders di- 
recting such travel; and Govt. transpor- 
tation requests may be issued for such 
travel subject to proper deductions 
being made therefor in settlement of 
mileage claim 

Use on other than carrier named in re- 
quest—Gen. Regs. 108, Nov. 21, 1946... 


Taxicabs. See Trareling Expenses, fares, 


tazicabs. 















TRANSPORTATION—Continued. 
Tickets: 

See, also, related heading: 7ransportation, 
requests. 

Fiscal year appropriation chargeable with 
cost. See Appropriations, fiscal year, 
appropriation chargeable with traveling 
expenses. 

Related transportation and traveling ex- 
pense matters. See Transportation, re- 
quests; Traveling Expenses, fares. 

Through, round-frip, etc.—procurement 
requirements gen erally— Gen. Regs. 108, 
Nov. 21, 1946 

Uncompleted or interrupted journeys— 
procedure generally—Gen. Regs. 108, 
niece eaiieee ambien, 

Unused or partially used—procedure gen- 
erally—Gen. Regs. 108, Nov. 21, 1946__- 

Transfer charges—effects of transferred em- 
ployee checked on ticket—cost of trans- 
porting transferred employee’s personal 
effects which were checkable on his ticket 
as baggage in excess of that carried free by 
carrier and expense of transferring his per- 
sonal effects to depot at his old station and 
from depot to his home at new station are 
for payment on actual expense basis in ac- 
cordance with applicable provisions of 

Standardized Govt. Travel Regs. rather 

than upon commutation basis under E. 

O. No. 9805 issued pursuant to transpor- 

tation-of-household-effects provisions of ad- 

ministrative expense statute of Aug. 2, 






































































































































Vessels—damage, loss, or destruction of 
property in transit. See Property, public, 
damage, toss, or destruction, transit. 

TRAVEL ALLOWANCE: 

Bad conduct discharge—subsequent change 
to discharge under honorable conditions— 
where bad conduct discharge of former 
Navy enlisted man was changed to dis- 
charge under honorable conditions for con- 
venience of Govt. by departmental Board 
of Review, Discharges and Dismissals, 
with approval of Sec. of Navy, pursuant 
to sec. 301, Servicemen’s Readjustment 
Act of 1944, such former enlisted man is 
entitled to travel allowance provided by 
sec. 126, Nationa] Defense Act, as amend- 
ed, from place of discharge, same as though 
he originally had been discharged under 
honorable conditions. _..............--.--. 

Reenlistment furlough or leave travel: 
Deduction of other allowances previously 

received in connection with discharge or 
release from active duty—mileage re- 
ceived as officer—Marine Corps Reserve 
officer who, following release from active 
duty after June 1, 1945, enlisted in Reg- 
ular Marine Corps is entitled to fur- 
lough travel allowance otherwise pay- 
able under sec. 6, Armed Forces Volun- 
tary Recruitment Act of 1945, to persons 
enlisting or reenlisting in Regular serv- 
ices following discharge or release from 
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Continued. 
armed forces on or after said date; how- 
ever, provisions of said sec. requiring 
deduction from furlough travel allow- 
ance of travel allowance payable under 
sec. 126, National Defense Act, appli- 
cable only to enlisted men, are inappli- 
cable to require deduction of mileage 
paid officer in connection with release 
or discharge from service............... 

Entitlement of officers enlisting or reen- 
listing in Regular services—Marine 
Corps Reserve officer who, following re- 
lease from active duty after June 1, 1945, 
enlisted in Regular Marine Corps is en- 
titled to furlough travel allowance other- 
wise payable under sec. 6, Armed Forces 
Voluntary Recruitment Act of 1945, to 
persons enlisting or reenlisting in Reg- 
ular services following discharge or re- 
lease from armed forces on or after said 
date; however, provisions of said sec. 
requiring deduction from furlough travel 
allowance of travel allowance payable 
under sec. 126, National Defense Act, 
applicable only to enlisted men, are in- 
applicable to require deduction of mile- 
age paid officer in connection with re- 
lease or discharge from service 


Underage discharge—Navy enlisted men 


who were 17 years of age or over at time 
of enlistment and whose enlistments sub- 
sequently were voided because of false 
statement of age are not entitled, upon dis- 
charge, to travel allowance under sec. 126, 
National Defense Act, as amended by sec. 
21, act of Aug. 2, 1946; nor is transportation 
in kind authorized under act of Sept. 24, 
1945—such act being applicable only in 


case of persons who enlist under age of 17 
years—or other law 
TRAVELING EXPENSES: 
See, also, related headings: Mileage; Sub- 
sistence; Etc. 
Air travel: 
Commercial aircraft: 


Round-trip ticket procurement require- 
ment—requirement in par. 16, Stand- 
ardized Govt. Travel Regs., that 
round-trip tickets be secured ‘‘when- 
ever practicable and economical” is for 
application in case of employee who 
used commercial aircraft on going trip 
and rail transportation on return trip, 
so that only cost of round-trip ticket 
by air may be allowed employee, even 
though, under provisions of sec. 204 
(c) act of June 23, 1938, cost of air 
travel is for allowance without regard 
to comparative costs by aircraft with 
other modes of transportation - --....- 

Travelers’ discretion as to use—effect of 

par. 8, Standardized Govt. Travel 

Regs., as amended, including official 

travel by air lines within definition of 
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TRAVELING EXPENSES—Con. Page | TRAVELING EXPENSES—Con. Page 
Air travel—Continued. Civilians appointed or assigned to duty over- 
Commercial aircraft—Continued. seas—Continued. 
“transportation,” when considered in dependents and household effects of 
connection with provisions of sec. 204 employees, generally, appointed for over- 
(c), act of June 23, 1938, allowing cost seas duty, or Executive regulations 
of travel by commercial aircraft with- 
out regard to comparative costs by air- Minimum service period requirement: 
craft with other modes of transporta- Agreements for less than 12 months’ 
tion, is to authorize travel by aircraft service, in general—in applying re- 
upon same basis as travel by any other quirement of sec. 7, administrative 
common carrier without necessity of expense statute of Aug. 2, 1946, that 
specific authorization or approval of new appointee for overseas duty, to be 
air travel in travel order which au- entitled to expenses of travel to and 
thorizes travel by common carrier or from overseas station, agree to render 
authorizes reimbursement of necessary 12 months’ service, “unless separated 
transportation expenses in general for reasons beyond his control,” 
appointee of The Panama Canal may 
Dependents. See Transportation, depend- be regarded as entitled to such travel 
ents, air travel. expense benefits on basis of agreement 
Appropriation availability—fiscal year limi- to remain in service for definite period 
tation matters. See Appropriations, fiscal of less than 12 months or duration of 
year. particular job, ifsupported by advance 
Change of station. See Traveling expenses, administrative determination that 
transfers. appointee’s service for longer period 
Civilians appointed or assigned to duty over- would not be required 
seas: Employees in service overseas on date 
Administrative discretion, in general— of general authorizing statute—pro- 
provisions of sec. 7, administrative ex- vision in sec. 7, administrative expense 
pense statute of Aug. 2, 1946, authorizing statute of Aug. 2, 1946, that travel and 
payment of expenses of travel of new transportation expenses from posts of 
appointees to and from overseas posts duty outside U. 8. shall not be allowed 
of duty are not mandatory, so that it is “new appointees” unless and until 
within discretion of The Panama Canal they agree in writing to remain in 
to deny payment of such expenses of service for 12 months following ap- 
appointees recruited in U. 8. for duty pointment, unless separated for rea- 
in Canal Zone when it is determined to sons beyond their control, has no 
be in best interests of Govt. to do so--.-- application to persons appointed out- 
Appointment by interagency transfer— side U. 8S. prior to Aug. 2, 1946— 
employee transferred from one depart- effective date of said section—so that 
ment to another for overseas duty, prior otherwise proper travel expenses of 
to effective date (Nov. 1, 1946) of sec. 1, such employees upon return to U. 8. 
administrative expense statute of Aug. “may be paid, irrespective of length of 
2, 1946, authorizing payment of expenses service or reasons for separation from 
of employees’ travel upon such transfer, 
but subsequent to effective date (Aug. 2, Furlough in connection with reduction 
1946) of sec. 7 of said act, authorizing in force as constituting “separation” — 
such expenses for ‘‘new appointees” for for purpose of applying requirement 
overseas duty, is to be regarded as new of sec. 7, administrative expense stat- 
appointee and, therefore, entitled by ute of Aug. 2, 1946, that, unless “‘sepa- 
virtue of said sec. 7 to reimbursement rated”’ for reasons beyond their control, 
for expenses of his travel to his overseas appointees for overseas duty render 12 
months’ service as condition to pay- 
General statute as affecting special laws ment of expenses of travel to and from 
and regulations relating to Panama overseas station, employee placed on 
Canal employees—provisions of Canal furlough upon being reached for reduc- 
Zone Code, as amended by sec. 3, act of tion in force may be regarded as sepa- 
July 9, 1937, and Executive regulations rated from service on last day he is 
thereunder, relating to transportation of in pay status 
employees of The Panama Canal and Panama Canal employees in service on 
Panama Railroad Co. between Canal date of general authorizing statute— 
Zone and U. S. remain in full force and provision of sec. 7, administrative ex- 
effect to extent that there is no irrecon- pense statute of Aug. 2, 1946, requiring 
cilable conflict between said provisions new appointees for duty outside U. S. 
and those of sec. 7, administrative ex- to agree in writing to remain in Govt. 
pense statute of Aug. 2, 1946, relating to service for twelve months following 
expenses of travel and transportation of appointment, as condition to entitle- 
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TRAVELING EXPENSES—Con. 


Civilians appointed or assigned to duty over- 
seas—Continued. 
Minimum eervice period requirement— 
Continued. 
ment to expenses of travel to and from 
overseas posts of duty, is not to be 
considered as requiring persons who 
were appointed prior to date of said 
act to positions in Canal Zone with 
The Panama Canal and Panama 
Railroad Co., and who already were 
in Canal Zone, to execute such agree- 
Time to be counted toward required 
period—veterans restored after mili- 
tary service to positions in Canal Zone 
with The Panama Canal or Panama 
Railroad Co., pursuant to Selective 
Training and Service Act of 1940, as 
amended, may not count military 
service, or time allowed for making 
application for restoration, immedi- 
ately preceding restoration toward 12 
months’ service which, pursuant to 
sec. 7, administrative expense statute 
of Aug. 2, 1946, may be required of 
appointees for duty outside U. S. as 
condition to payment of expenses of 
return travel to U. 6................ 
Persons outside continental U. S. when 
appointed for duty at another place 
overseas—in absence of any restrictive 
provision in sec. 7, administrative ex- 
pense statute of Aug. 2, 1946, authorizing 
payment of expenses of travel of new 
appointees to places of employment out- 
side continental U. S., or in regulations 
promulgated thereunder, confining pay- 
ment of such expenses to persons having 
actual residence in continental U. 8. at 
time of appointement, expenses of travel 
of new appointee—nurse—possessing 
special qualifications and residing in 
Hawaii (organized territory of U. 8.) 
may be paid, within applicable regula- 
tions, to post of duty in Alaska, point 
outside continental U. 8_......-....-.-- 
Return to U. S. upon being furloughed in 
connection with redaction in force— 
fer purpose of applying requirement of 
sec. 7, administrative expense statute of 
Aug. 2, 1946, that, unless “‘separated” 
for reasons beyond their control, ap- 
pointees for overseas duty render 12 
months’ service as condition to payment 
of expenses of travel to and from over- 
seas station, employee placed on fur- 
lough upon being reached for reduction 
in force may be regarded as separated 
from service on last day he is in pay 
Return to U. S. upon separation: 
Personnel appointed following service 
with Govt. contractors overseas— 
under sec. 7, administrative expense 
statute of Aug. 2, 1946, providing that 
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seas—Continued. 

Return to U. S. upon separation—Con. 
appropriations shall be available for 
travel and transportation expenses 
“on return of employees from their 
posts of duty outside continental 
United States,’ persons appointed at 
posts of duty outside U. 8. to which 
they were transported at Govt. expense 
under contracts with private airlines 
may be paid otherwise proper travel 
expenses incident to their return to 

Place to which entitled: 

Provision of sec. 7, administrative 
expense statute of Aug. 2, 1946, speci- 
fying “places of their actual resi- 
dence” at time of assignment to 
duty outside U. 8. as places to 
which expenses of travel of sepa- 
rated employees may be allowed 
from overseas posts of duty consti- 
tutes limitation on expense to Govt., 
only, and does not preclude allow- 
ance of expenses of travel to place 
within U. S. other than such place 
of actual residence, provided Govt.’s 
cost be no greater............-..-..- 

Term “actual residence at time of 
assignment to duty outside the 
United States,’’ as used in sec. 7, 
administrative expense statute of 
Aug. 2, 1946, to designate place to 
which return expenses of employee 
appointed for overseas duty may be 
paid, means, generally, place at 
which he physically resided at time 
of appointment; however, it need 
not be so restricted under all circum- 
stances, so that, in case of employees 
of The Panama Canal or Panama 
Railroad Co. who were appointed 
while in Canal Zone, such term 
may be considered as including 
“legal residence” or “‘domicile’’--_- 

Where, at time of employment in 
Canal Zone by The Panama Canal, 
employee gave as her legal residence 
and mailing address legal residence 
in U. 8. of her husband, whom she 
married in Canal Zone, such place 
in U. 8. is to be regarded as her 
“actual place of residence at time of 
assignment to duty outside the 
United States” to be used as basis 
for determining maximum allowance 
under sec. 7, administrative expense 
statute of Aug. 2, 1946, for return 
travel to U. S., notwithstanding she 
then had been divorced and her 
employment record contains refer- 
ence to several other places.-.......-. 

Ungualified entitlement after 12 

months’ service, in general—under 

sec. 7, administrative expense statute 
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TRAVELING EXPENSES—Con. Page| TRAVELING EXPENSES—Con. Page 
Civilians appointed or assigned to duty Fares—Continued. 
overseas—Continued. Lowest first-class limitation—Continued. 


Return to U. S. upon separation—Con. 
of Aug. 2, 1946, authorizing payment of 
travel and transportation expenses of 
employees on return to U. 8. from 
posts of duty outside continental U.S., 
persons who, upon appointment over- 
seas subsequent to effective date of 
said section, agreed in writing in 
accordance therewith to remain in 
service for 12 months may be paid 
travel expenses incident to return to 
U. 8. upon separation from service 
after 12 months’ service, regardless of 
reasons for separation 

Veterans restored in U. S. to former posi- 

tions for overseas duty—veterans 
restored in U. 8. to their former positions 
with The Panama Canal or Panama 
Railroad Co., or to like positions, for 
duty in Canal Zone, pursuant to Selec- 
tive Training and Service Act of 1940, as 
amended, are not to be regarded as “‘new 
appointees” to whom may be paid under 
sec. 7, administrative expense statute of 
Aug. 2, 1944, expenses of their travel from 
U. 8. to their posts of duty 
Conventions, conferences, etc.—attendance 
registration, etc., fees. See Conventions, 

Conferences, Associations, Etc., attend- 

ance, registration, etc., fees. 

Dependents. See Transportation, depend- 
ents. 

Detailed personnel. See Details. 

Entertaining expenses. See Entertainment. 

Fares: 


Fiscal year appropriation chargeable. See 
Appropriations, fiscal year, appropria- 
tion chargeable with traveling expenses. 

Lowest first-class limitation: 

In general—prior to enactment of sec. 6, 
administrative expense statute of 
Aug. 2, 1946, amending sec. 10, act of 
Mar. 10, 1933, cost of lower berth for 
night travel accommodations consis- 
tently has been regarded as “lowest 
first-class rate’’ irrespective of avail- 
ability of such accommodations for 
particular traveler on train utilized, 
except when expedition of business 
required use of train made up exclu- 
sively of superior accommodations 
(roomettes) in which case roomettes 
were considered lowest first-class 
accommodations 

Usual first-class 
unavailable—inferior or superior ac- 
commodations use—while use of upper 
berth when all lower berths are 
unavailable is not required under 
sec. 6, administrative expense statute 
of Aug. 2, 1946, and par. 13, Standard- 
ized Govt. Travel Regs., nevertheless, 
in view of par. 1 of said regulations, 


providing that employees on official 
business are to exercise same care as 
one traveling on personal business, 
acceptance of upper berth in lieu of 
superior accommodations in such 
cases might be required under certain 
circumstances—there being adminis- 
trative responsibility respecting com- 
pliance with spirit as well as letter of 
regulations. 26 C. G. 360, amplified_- 


What constitute lowest first-class 
accommodations—for purpose of apply- 
ing provision in par. 13 (a), Standard- 
ized Govt. Travel Regs., as amended 
to accord with sec. 6, administrative 
expense statute of Aug. 2, 1946, author- 
izing use of accommodation superior to 
standard lower berth if traveler certi- 


fies that such accommodation was low- 7 


est first-class available when reserva- 
tion was made, cost of lower berth still 
is to be considered as lowest first-class 
rate applicable to sleeping-car accom- 
modations and, when used, no certifi- 
cate respecting any lower class of 
accommodations is required 


Related transportation and travel expense 
matters. See Transportation, requests; 


Transportation, tickets. 


Round-trip: 


Air travel, in general—requirement in 
par. 16, Standardized Govt. Travel 
Regs., that round-trip tickets be 
secured “‘whenever practicable and 
economical’’ is for application in case 
of employee who used commercial 
aircraft on going trip and rail trans- 
portation on return trip, so that only 
cost of round-trip ticket by air may 
be allowed employee even though, 
under provisions of sec. 204 (c), act of 
June 23, 1938, cost of air travel is for 
allowance without regard to compara- 
tive costs by aircraft with other modes 
of transportation 


Different transportation modes used on 


going and return trips—in absence of 
official justification respecting failure 
to secure round-trip ticket as required 
by par. 16, Standardized Govt. Travel 
Regs., “whenever practicable and 
economical,”’ and regardless of mode of 
travel used, employee traveling on 
official business who used different 
mode of transportation on return trip 
may be allowed only cost of round- 
trip ticket via mode of transportation 
used on going trip; however, where 
there is specific authorization or 
approval, by proper authority, of the 
transportation actually used, it may 
be assumed that requirement for 
“ official reason” has been satisfied ---- 
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TRAVELING EXPENSES—Con. 
Fares—Continued. 
Taxicabs: 






Advance, blanket, etc., administrative 
determinations as to necessity for 
use—in cases where taxicabs are used 
locally in lieu of cheaper modes of 
transportation on basis of time saved 
thereby, showing is required in each 
instance of facts which warrant con- 
clusion that use of taxicabs was in 
Govt.’s interests, and, in such cases, 
broad or general administrative 
determination that regular use of taxi- 
cabs by particular employee or class 
of employees is necessary at all times 
may not be accepted as establishing 
that other cheaper means of trans- 
portation such as used by public 
generally cannot be used advanta- 
geously in Govt.’s interests........... 

Between home and place of storage of 
Govt. automobile used on official busi- 
ness—term “‘other terminal’ as used 
in par. 8 (a), Standardized Govt. 
Travel Regs., authorizing reimburse- 
ment for taxicab fares between em- 
ployee’s residence and “station, wharf, 
or other terminal,” includes contract 
garages used for storage of Govt. 
automobiles, so that employee whose 
official travel by Govt. automobile 
commenced and terminated at such 
garage may be reimbursed under said 
paragraph for taxicab fares incurred 
between his residence and garage. 25 
C. G. 844, overruled in part.........- 

Rates—absence of legally established 
rates—in absence of any legally estab- 
lished taxicab fares between points in 
Dist. of Col. and Washington National 
Airport—Public Utilities Com., Dist. 
of Col., having cancelled taxicab fares 
previously established because of lack 
of jurisdiction—rates charged by indi- 
vidual taxicab operators for trips to 
airport may be regarded as “usual 
taxicab fares’’ between home or place 
of business and carrier terminals 
reimbursable to official travelers under 
par. 8 (a), Standardized Govt. Travel 
Regs., provided such rates are not un- 
reasonable for distances traveled_.---- 

Saving of time as basis for authorizing 

use—in cases where taxicabs are used 

locally in lieu of cheaper modes of 
transportation on basis of time saved 
thereby, showing is required in each 
instance of facts which warrant con- 
clusion that use of taxicabs was in 
Govt.’s interests, and, in such cases, 
broad or general administrative deter- 
mination that regular use of taxicabs 
by particular employee or class of em- 
ployees is necessary at all times may 
not be accepted as establishing that 
other cheaper means of transportation 
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Fares—Continued. 

Taxicabs—Continued. 
such as used by public generally can- 
not be used advantageously in Govt.’s 
To and from airport used in connection 
with travel by privately owned air- 
plane—in addition to mileage author- 
ized under par. 12 (a) (1), Standardized 
Government Travel Regs., as re- 
vised, for official travel by privately 
owned airplane, cost of taxicab fares 
may be reimbursed traveler pursuant 
to par. 8 (a) of said regulations for 
transportation between his home or 
headquarters office or place of tempo- 
rary duty and airport from which he 
takes off or on which he lands at des- 
I aiicnietiviab atin Ghent 

First duty station: 

See, also, related matters under heading: 
Traveling Expenses, civilians appointed 
or assigned to duly overseas. 

Transfers from one position to another at 
different locality. See Tvareling Ex- 
penses, transfers. 

Headquarters—taxicab fares. See Traveling 
Expenses, fares, taxicabs. 

Military personnel on civilian duty. See 
Details, military, naval, etc., personnel, 
civilian duty, travel, elc., expense reimburse- 
ment. 

Pullman—telated traveling expense matters. 
See Traveling Expenses, fares. 

Restoration to civilian service after military 
service—restoration in U. S. to former 
positions for overseas duty—veterans 
restored in U. 8. to their former positions 
with The Panama Canal or Panama Rail- 
road Co., or to like positions, for duty in 
Canal Zone, pursuant to Selective Train- 
ing and Service Act of 1940, as amended, are 
not to be regarded as “‘new appointees’’ to 
whom may be paid under sec, 7, adminis- 
trative expense statute of Aug. 2, 1946, ex- 
penses of their travel from U. 8. to their 
RE asia neniticnntntinnigiietinritreine 

Separation from service—civilians appointed 
or assigned to duty overseas. See Travel- 
ing Expenses, civilians appointed or assigned 
to duty overseas. 

Taxicabs. See Traveling Expenses, fores, 
taricabs. 

Temporary duty—expenses of travel from 

place of abode—in consonance with provi- 

sions of par. 8 (b), Standardized Govt. 

Travel Regs., respecting allowability of 

daily travel costs between place of lodging 

and place of temporary duty where such 
travel is not made by public generally for 
that purpose, mileage for travel by pri- 
vately owned automobile or public trans- 
portation costs are not payable to employee 
for daily travel between his lodgings in 

Boston, Mass., and place of temporary 

duty in South Boston, it being evident 
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Bureau of Federal Supply: 


TRAVELING EXPENSES—Con. 
that such travel is nothing more than that 


performed daily by persons employed at 
South Boston but residing in other Boston 


Between departments and establish- 
ments—scope of term “‘transfer”— 
authority provided by sec. 1, adminis- 
trative expense statute of Aug. 2, 1946, 
for payment of expenses of employee’s 
travel and transportation of his depend- 
ents and household effects on change of 
station in connection with “transfer’’ 
from one department to another applies 
only to proper cases of transfer pursuant 
to and in accordance with procedure 
prescribed in connection with adminis- 
tration of civil service laws and regula- 
tions, and not to cases where formal 
resignations are submitted to one agency 
and new appointments issued by other, 
irrespective of whether there is break in 
service of one or more days 


Civilians appointed or assigned to duty 
overseas. See, generally, Traveling Ex- 
penses, civilians appointed or assigned to 
duty overseas. 


Employees transferred to other localities 
upon reduction in force—in light of pref- 
erence policy extended to veterans and 
career employees in connection with re- 
duction in force by sec. 12, Veterans’ 
Preference Act of 1944, and Civil Service 
Com. “Reduction in Force” regulations 
issued pursuant thereto, preference- 
eligible employees who are reached for 
reduction in force at geographic locali- 
ties where reassignment to other posi- 
tions is not possible may be paid travel- 
ing expenses, as for convenience of 
Govt., in connection with their transfer 


General Schedule of Supplies contracts. 
See Contracts, general supply schedules. 

Surcharges on purchases for other agen- 
cies—status for statutory price limita- 
tion purposes—in applying statutory 
limitation on prices to be paid for auto- 
mobiles and typewriters, surcharges 
added by Bureau of Federal Supply, 
Treasury Dept., to purchase prices as 
administrative expenses involved in 
connection with procurement may not 
be regarded as part of prices to be paid 
and appropriations available to requisi- 
tioning agencies for purchases made 
through Bureau are chargeable with 
amount of surcharges even though it 
may result in total charge against ap- 
plicable appropriations of amount in 
excess of statutory maximum prices 
authorized to be paid for such purchases. 
24 C. G. 94, overruled in part 


488 | TYPEWRITERS: 
Purchase limitations—status of procure- 


ment charge by Federal Bureau of Supply, 
Treasury Dept.—in applying statutory 
limitation on prices to be paid for type- 
writers, surcharges added by Bureau of 
Federal Supply, Treasury Dept., to pur- 
chase prices as administrative expenses 
involved in connection with procurement 
may not be regarded as part of prices to be 
paid, and appropriations available to 
requisitioning agencies for purchases made 
through Bureau are chargeable with 
amount of surcharges even though it may 
result in total charge against applicable 
appropriations of amount in excess of 
statutory maximum prices authorized to 
be paid for such purchases. 24 C. G. 94, 
overruled in part 


to new permanent duty stations in other 

geographic areas where suitable vacan- 

cies exist under same agency 684 
Vehicles: 


Fares. See Traveling Expenses, fares. 


Statutory hire prohibition as applied to 
hire by employees in travel status—pro- 


UNITED NATIONS RELIEF AND 
REHABILITATION ADMINIS- 
TRATION: 

Detail of Federal officers and employees to. 
See, generally, Details. 
VEHICLES: 
Government: 


hibition in sec. 16 (a), administrative 
expense statute of Aug. 2, 1946, against 
“hire” of passenger-carrying vehicles, 
unless specifically authorized by law, 
has reference to hiring of such vehicles 
under circumstances which would pass 
all benefits of temporary ownership of 
vehicle to particular agency involved, 
and may not be regarded as extending 
to hire of automobiles by employees in 
travel status as authorized by par. 11, 
Standardized Govt. Travel Regs 

Use of privately owned. See Mileage, 
travel by privately owned automobile. 


Witnesses. See related headings: Mileage, 
witnesses; Subsistence, witnesses, 


Charges incident to parking on public 
streets—inasmuch as liability of U. 8. 
for parking meter fees imposed by 
municipalities has not been judicially 
determined, appropriated funds may not 
be regarded as available for payment to 
municipality of rental or cost of pro- 
viding parking space on street for Govt. 
vehicles in lieu of parking meter fees, in 
absence of statutory authority therefor. 
18 C. G. 151, amplified 

Damage. See Property, public, damage, 
loss, or destruction. 

Exchange or sale in purchasing new. See 
Sales, old or used equipment, etc., sold in 
purchasing new, 
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VEHICLES—Continued. 


Government—C ontinued. 
Interagency transfers—cost, purchase, 
ete., limitations applicability—nonre- 
imbursable transfers—requirement of 
sec. 16 (a), administrative expense stat- 
ute of Aug. 2, 1946, that passenger ve- 
hicles acquired by transfer from other 
departments be considered as purchases 
has reference to transfers involving 
expenditure from appropriated funds, 
and, therefore, vehicles acquired by 
Veterans’ Admin. by transfer from War 
and Navy Depts. pursuant to sec. 102, 
Servicemen’s Readjustment Act of 
1944—-specifically prohibiting reimburse- 
ment of appropriations on account of 
such transfers—are not required to be 
charged to, or regarded as part of, maxi- 
mum number of vehicles authorized to 
be purchased by Admin. under Inde- 
pendent Offices Appro. Act, 1947 


Hire: 


Scope of statutory prohibition, in general— 
prohibition in sec. 16 (a), administrative 
expense statute of Aug. 2, 1946, against 
“hire” of passenger-carrying vehicles, 
unless specifically authorized by law, 
has reference to hiring of such vehicles 
under circumstances which would pass 
all benefits of temporary ownership of 
vehicle to particular agency involved, 
and may not be regarded as extending 
to hire of automobiles by employees in 
travel status as authorized by par. 11, 
Standardized Govt. Travel Regs----.--- 

Travel expense reimbursement matters. 
See Traveling Expenses. 


Purchases: 


Cost, purchase, and other limitations: 
Items included or excluded—procure- 
ment charge by Federal Bureau of 
Supply, Treasury Dept.—in apply- 
ing statutory limitation on prices to be 
paid for automobiles surcharges added 
by Bureau of Federal Supply, Treas- 
ury Dept., to purchase prices as ad- 
ministrative expenses involved in 
connection with procurement may not 
be regarded as part of prices to be paid, 
and appropriations available to re- 
quisitioning agencies for purchases 
made through Bureau are chargeable 
with amount of surcharges even 
though it may result in total charge 
against applicable appropriations of 
amount in excess of statutory maxi- 
mum prices authorized to be paid for 
such purchases. 24 C. G. 94, over- 
SE BE einiennthipent aatebeqete ne 
Status of station wagons as buses— 
station wagon, which is passenger- 
carrying vehicle within meaning of 
sec. 16 (a), administrative expense 
statute of Aug. 2, 1946, prohibiting 
purchase thereof without specific 
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312 


802 


760 


Purchases—Continued. 
Cost, purchase, and other limitations— 
Continued. 
authority, may not be classified as bus, 
so that authority in current Dist. of 
Col, appropriation for purchase of bus 
may not be regarded as authority for 
purchase of station wagon............ 
Status of station wagons as passenger- 
carrying velicles—station wagon is 
passenger-carrying vehicle within 
meaning of that term as used in various 
statutory enactments, including sec. 
16 (a), administrative expense statute 
of Aug. 2, 1946, prohibiting purchase of 
such vehicles unless specifically author- 
NE Bo eaten ieeceneiudsios 

Travel by privatelyowned. See Mileage, trav- 

el by privately owned automobile, 
VESSELS: 

Loss, destruction, etc.—claims between 
Government corporations—funds of Inland 
Waterways Corp., being available for 
operation of business of common carrier by 
water, are available for payment of proper- 
ty (barges, etc.) damage claims asserted by 
Defense Plant Corp. which arose out of 
performance by former corporation of its 
authorized functions, even though such 
claims may not be enforceable by suit in 
view of principle laid down in Defense 
Supplies Corp. v. United States Lines Co., 

Purchase, requisition, etc.—return to private 
ownership. See Vessels, return to private 

ownership of vessels acquired by U. S. 

Return to private ownership of vessels ac- 
quired by U. S.: 
Reconditioning, etc., allowances: 
Allowances exceeding acquisition cost— 
there is no authority under sec. 2, act 
of May 18, 1944, providing for return of 
Great Lakes vessels, title to which had 
been acquired by Govt. upon repay- 
ment by former owners of compensa- 
tion paid therefor, less allowances to 
cover cost of reconditioning and to 
compensate owners for use of vessels 
by U.S&., for Govt. to make actual cash 
payment for reconditioning and use in 
event such allowances exceed price 
originally paid for vessels by Govt-_-..- 
Vessels altered by U. S. prior to acquisi- 
tion of title—where vessels were re- 
quisitioned for use by Govt. and exten- 
sively altered from automobile carriers 
to bulk cargo carriers prior to taking 
of title by Govt., allowance for recon- 
ditioning authorized by sec. 2, act of 
May 18, 1944, upon return of vessels to 
private ownership, “‘to restore the 
vessel to condition and utility at least 
as good as when acquired by the 
United States” may be in amount 
sufficient to restore vessels to condition 
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VESSELS— Continued. Page 


Return to private ownership of vessels ac- 
quired by U. S.—Continued. 
Reconditioning, etc., allowances—Con. 
and utility (ordinary wear and tear 
considered) existing at time Govt. 
acquired use of, rather than title to, 


VOLUNTARY SERVICES: 
See Appointments, without compensation; 
Compensation, waivers. 
VOUCHERS: 
Certification. See Certificates. 
Payment under Federal Tort Claims Act— 
forms and procedure—Gen. Regs. 110, Feb. 


Pay rolls. See Pay Rolls. 

Public Voucher for Advertising—forms and 
procedure—Gen. Regs. 109, Dec. 20, 1946... 

Reimbursement of transportation expenses 
of transferred civilian employees’ families 
—Gen. Regs. 88-Revised, Supp. 2, Dec. 16, 


Transportation—forms and procedure for 
use—passenger transportation—Gen. 
Regs. 108, Nov. 21, 1946. 

WAIVERS: 
Compensation. See Compensation, waivers. 
WAR ASSETS ADMINISTRATION: 

Accounting services contracts—applicability 
of general statutory compensation rate 
limitation—accounting services’ furnished 
under contract to be entered into with War 
Assets Adm. pursuant to sec. 5(b), Surplus 
Property Act of 1944, for facilities of firm 
together with coordinated services of its 
employees without supervision or control 
by Govt. are those of firm itself and must 
be considered as nonpersonal in nature; 
therefore, compensation payments there- 
under will not be subject to maximum 
compensation limitation imposed on 
personal service contracts by sec. 15, 
administrative expense act of Aug. 2, 1946, 
regardless of means employed to determine 
amount of compensation payable under 


such contract 188 


WARRANTS: 
Accountable—forms and procedure gener- 


ally—Gen. Regs. 107, Oct. 14, 1946 978 


WITNESSES: 
Fees: 
Empioyees testifying for Government: 
Appearance in court on day outside 
5-day workweek—establishment of 
5-day, 40-hour workweek, while 
excusing employees from performance 
of duties on two days each week, except 
when overtime work is required, does 
not remove such employees from 
category of employees of U. S. during 
such non-workdays, and, therefore, 
such employees when subpoenaed as 
witnesses in U. 8. Courts on their 
regular non-workdays are not entitled 
to witness fees or other compensation 


DIGEST 


WITNESSES—Continued. 


Fees—Continued. 
Employees testifying for Government— 
Continued. 
in addition to their salaries other than 
mileage and per diem allowances 
authorized by sec. 850, R. S., as 
amended. 10 C. G. 329; 12 id. 359, 
distinguished 
Dist. of Col. employees—proceedings 
outside Dist. of Col.—employee of 
Dist. of Col. government who is called 
upon to testify on behalf of U.S. in court 
proceedings outside Dist. of Col. is 
within purview of act of Oct. 14, 1941, 
prohibiting payment of witness fees to 
employees of Dist. of Col. testifying on 
behalf of U. S.; however, in accordance 
with provisions of said act, employee 
should suffer no loss of salary or 
deduction from accrued annual leave. 
Leaves of absence. See Leaves of Absence, 
court. 
Mileage. See Mileage, witnesses. 
Subsistence. See Subsistence, witnesses. 


WORDS AND PHRASES: 


“Active Federal service”—under sec. 204, 
Naval Reserve Act of 1938, as amended, 
providing for transfer of enlisted personnel 
to Fleet Reserve upon completion of at 
least 20 years’ “active Federal service,” 
and for computation of retainer or retired 
pay on basis of 2% percent of annual base 
and longevity pay received at time of 
transfer multiplied by number of years of 
“active Federal service,” only time 
actually served under minority enlistment 
of less than 4 years or under enlistment 
terminated within 3 months prior to 
expiration of enlistment may be considered 
as “active Federal service.” ..........--... 

“Actual place of residence at time of assign- 
ment to duty outside the United States” — 
term “actual residence at time of assign- 
ment to duty outside the United States,” 
as used in sec. 7, administrative expense 
statute of Aug. 2, 1946, to designate place 
to which return expenses of employee 
appointed for overseas duty may be paid, 
means, generally, place at which he physi- 
cally resided at time of appointment; h w- 
ever, it need not be so restricted under all 
circumstances, so that, in case of employees 
of The Panama Canal or Panama Railroad 
Co. who were appointed while in Canal 
Zone, such term may be considered as 
including “‘legal residence” or ‘‘domicile’’- 

“ Allowances” : 

Authority granted Philippine War 
Damage Com. by sec. 101 (b), Philippine 
Rehabilitation Act of 1946, to fix ‘‘allow- 
ances” of its employees having been 
coupled with authority to fix compen- 
sation “without regard to * * * the 
Classification Act of 1923, as amended,” 
term “allowances” as used therein must 
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“* Allowances’”’—Continued. 
be viewed as having reference to such 
allowances as would affect compensation, 
and, therefore, may not be regarded as 
authority to fix per diem allowance in 
lieu of subsistence—forming no part of 
employee’s compensation—without regard 


to existing limitations................-..-- 


Authority granted Philippine War Dam- 
age Com. by sec. 101 (b), Philippine 
Rehabilitation Act of 1946, to fix “com- 
pensation and allowances” of its em- 
ployees ‘“‘without regard to * * * 
the Classification Act of 1923, as 
amended,” does not include authority to 
grant leave in excess of that prescribed 
by annual leave act of Mar. 14, 1936, 
which is applicable to “all civilian em- 
ployees of the United States wherever 
I iimmtbeitattn trtiiccigerdelniee 

“Annual rate of compensation” —restriction 
of sec. 212, act of June 30, 1932, as amended, 
against receipt by retired military, etc., 
personnel of retired pay at rate which, 
when combined with “annual rate of 
compensation” from civilian position, 
equals or exceeds $3,000 per annum, has 
reference to basic civilian compensation --- 

“Beyond the continental limits of the 

United States” —percentage increase in pay 

provided by sec. 2, Pay Readjustment Act 

of 1942, as amended, for duty in any place 

“beyond the continental limits of the 

United States” or in Alaska is payable for 

duty beyond forty-eight States and Dist. 


“Compensation”—fees paid to consultants 
are “compensation” within meaning of 
sec, 212, act of June 30, 1932, as amended, 
limiting to $3,000 per annum combined 
amount of retired pay and compensation- 

“Employed on active duty”—Naval Reserve 
and Marine Corps Reserve officers who, 
subsequent to release from active duty, 
are ordered to “active duty” for medical 
treatment, hospitalization, etc., and pos- 
sible consideration for retirement, are not 
“employed on active duty”’ within mean- 
ing of sec. 7, Naval Reserve Act of 1938, so 
as to be entitled to active-duty pay and 
allowances thereunder during such period 
of hospitalization, etce....................- 

“Employee of the United States”—Dist. of 
Col. employee is not “employee of the 
United States” entitled under sec. 850, 
R. S., as amended, to mileage and $6 per 
diem in lieu of subsistence incident to 
attendance as witness on behalf of U. 8. 
before U. 8. court outside Dist. of Col.; 
however, such employee is entitled to 
mileage and $3 per diem in lieu of subsist- 
ence under provisions of sec. 3, act of Apr. 
26, 1926, as amended, relating to witnesses 
generally. Compare 26 C. G. 400......._- 

“Employees”. See Words and Phrases, 

“Officers and employees.”’ 
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107 


484 


“Federal agency”’—definition of term ‘‘Fed- 
era] agency” by sec. 402 (a), Federal Tort 
Claims Act, as including ‘‘the executive 
departments and independent establish- 
ments” of Govt. isnotto be regarded as 
excluding any agency (except as other- 
wise specifically provided) from operation 
of said act, so that authority provided 
thereby for administrative settlement of 
property damage, personal injury or death 
claims is applicable to Library of Congress, 
which is legislative establishment. 

“Field duty”: 

For time being, this office will not question 
determinations, not otherwise shown to 
be unreasonable, by Sec. of Navy or See. 
of War, as case may be, as to whether or 
not officers without dependents are on 
“field duty” within meaning of prohibi- 
tion in sec. 6, Pay Readjustment Act of 
1942, as amended, against payment of 
rental allowance to officers, having no 
dependents, while on field duty, when 
duty is with troops outside U. 8., other 
than in occupied enemy territory where- 
in duty with occupation troops clearly 
is field duty within purview of said 
prohibtion __._-... Fadablahtductinhnlttbeles 

On and after Jan. 1, 1947, officers without 
dependents and stationed in U. S. need 
no longer be regarded, necessarily, as con- 
tinuing on “field duty” within meaning 
of prohibition in sec. 6, Pay Readjust- 
ment Act of 1942, as amended, against 
payment of rental allowance to officers, 
having no dependents, while on field 
duty. Compare 22 C, G, 420.._.....-- 

“Holiday”—term “holiday” as used in sec. 
5, act of Feb. 13, 1911, as amended, and sec. 
451 of Tariff Act of 1930, as amended, pro- 
viding extra compensation for Customs 
Service employees for work performed on 
holidays, is to be regarded as including 

those holidays which are generally under- 

stood by public to be national holidays and 
does not include holidays created by Exec- 

i anibetsasecccenewcnttt sl 

“Indefinite employees” —elimination in-cur- 
rent Annual and Sick Leave Regs., effec- 
tive July 1, 1946, of separate definition of 

“indefinite employees,”’ which appeared in 

prior leave regulations, and incorporation 

thereof into definition of ‘“‘permanent em- 
ployees,” as contained in said current reg- 
ulations, in nowise affects basis upon which 
employees coming within former definition 
of “indefinite employees’”’ now would be 
CUNRTINE BO DIIIG soon dviesccccerwesecscsc. 
“In loco parentis”’—under sec. 4, Pay Re- 
adjustment Act of 1942, as amended, in- 
cluding person who had stood in loco paren- 
tis for not less than five years in classes of 
persons on whose account increased, rental 
and subsistence allowances may be paid, 
increased allowances are not payable where 
alleged in loco parentis status of officer’s 
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dependent aunt commenced after officer 
had become adult 

“Leave of absence”’—compensatory time off 
from duty in lieu of overtime compensa- 
tion granted, pursuant to sec. 202 (a), Fed- 
eral Employees Pay Act of 1945, as 
amended, to employee in travel status is 
to be regarded as “leave of absence”’ within 
purview of par. 45 (a), Standardized Govt. 
‘Travel Regs., requiring suspension of sub- 
sistence allowance during leave of absence. 
“Member of the armed forces”—fact that 
commissioned officers of Coast and Geo- 
detic Survey are entitled, while assigned 
to military duty with Army or Navy pur- 
suant to sec. 16, act of May 22, 1917, to re- 
ceive same pay and allowances as military 
officers of relative rank, may not be re- 
garded as constituting officer of such serv- 
ice ‘“‘member of the armed forces” as de- 
fined in sec. 2 (a), Armed Forces Leave Act 


“Monthly pay”’—term “monthly pay” as 
used in sec. 14, Pay Readjustment Act of 
1942, providing for computation of National 
Guard members’ armory drill pay on basis 
of one-thirtieth of monthly pay authorized 
for such persons when in Federal service, 
means monthly base pay of grade held by 
person concerned 

“More than sixteen years’ service”—Navy 
enlisted man who had transferred to Fleet 
Reserve under sec. 203, Naval Reserve Act 
of 1938, with exactly sixteen years’ naval 
service may not be considered as having 
transferred thereto “after more than six- 
teen years’ service” within meaning of sec. 
208, act as added by sec. 3, act of Aug. 10, 
1946, so as to be entitled to count there- 
under active duty performed as fleet re- 
servist after July 1, 1925, in computation of 
retainer or retired pay when in inactive 
duty status 

“New appointees’’—veterans restored in 
U. 8. to their former positions with The 
Panama Canal or Panama Railroad Co., 
or to like positions, for duty in Canal Zone, 
pursuant to Selective Training and Service 
Act of 1940, as amended, are not to be re- 
garded as “‘new appointees” to whom may 
be paid under sec, 7, administrative ex- 
pense statute of Aug. 2, 1946, expenses of 
their travel from U. 8. to their posts of 


“Newspaper”—publication ‘Engineering 
News-Record,” which, while devoted to 
business reports, advertising, etc., relating 
exclusively to fields of engineering and con- 
struction, contains news and information 
of general and current nature such as may 
be found in ordinary newspapers, is re- 
garded as “newspaper.”’__............-... 
“Ninety days”—active-service interruption 
of “ninety days” specified in par. 5, sec. 10, 
Pay Readjustment Act of 1942, as added 
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76 


“Official 


by sec. 8, Armed Forces Voluntary Re- 
cruitment Act of 1945, which is to be dis- 
regarded in determining continuity of 
active Federal service for enlistment 
allowance computation purposes, may not 
be regarded as meaning three-month period 
and, conversely, period of “three months” 
specified in par. 4 of said 1942 act, as 
amended, within which enlistment man 
may enlist or reenlist in regular service 
after discharge and be entitled to enlist- 
ment allowance, may not be considered 
as ninety days 


“Office or position” : 


Retired officers who, under sec, 14 (a), act 
of Jan. 3, 1946, are employed in Dept. of 
Medicine and Surgery, Veterans’ Adm., 
on fee basis as consultants, that is, to act 
in advisory capacity as to problems and 
questions presented by administrative 
officers rather than to perform duties 
impo:ed by law or to be under contro! 
of administrative officials, do not occupy 
civilian “office or position’? as used in 
sec. 212, act of June 30, 1932, as amended, 
limiting to $3,000 per annum combined 
amount of retired pay and civilian com- 


Navy officer who, upon retirement for dis- 
ability not incurred in combat with 
enemy, with retired pay at rate in excess 
of $3,000 per annum, is to be regularly 
employed under personal service con- 
tract to perform duties imposed by law 
upon Navy Dept. subject to direct ad- 
ministrative control and supervision 
will be regarded as holding civilian posi- 
tion within meaning of dual compensa- 
tion provisions of sec. 212, act of June 30, 
1932, as amended, so as to require that 
officer elect to receive his retired pay or 
compensation attached to civilian posi- 


“Officers”—warrant officers and commis- 


sioned warrant officers of Coast Guard, 
whether serving under temporary, acting, 
or permanent appointments, may not be 
regarded as “officers” within meaning of 
sec. 3, act of Feb. 21, 1946, as extended to 
Coast Guard by assimilation provisions of 
sec. 10 thereof, permitting boards of officers 
to consider and recommend certain officers 
of Regular Navy and Marine Corps for 
involuntary retirement 


“Officers and employees”—establishment 


of 5-day, 40-hour workweek, while excus- 
ing employees from performance of duties 
on two days each week, except when over- 
time work is required, does not remove 
such employees from category of employees 
of U. 8. during such nonworkdays 

business”’—ordered travel per- 
formed by civilian employee while driving 
privately owned automobile of Army offi- 
cer traveling therein on official business at 


Govt. expense may not be regarded as 
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travel ‘‘on official business” within mean- transportation upon permanent change of 
ing of sec. 3, Subsistence Expense Act of station, have reference only to natural 
1926, as amended, so as to entitle employee parents of employee himself, thus exclud- 
to per diem in lieu of subsistence during ing for purposes of such transportation 
Nt tn ek 110 mother-in-law or a father-in-law, even 
“On duty”—disabled Naval Reserve officer though entirely dependent upon and 
who was discharged from naval hospital residing with employee at time of transfer. 211 
and ordered to proceed home in active- “Peril of the sea”—where vessel transport- 
duty status to await completion of retire- ing Govt. property as deck cargo on high 
ment proceedings under emergency pro- seas suffered no substantial damage during 
cedure designed to make hospital beds voyage and encountered weather that was 
available for other patients is to be re- ordinarily to be expected and guarded 
garded as continuing “on duty” within against on such voyage, loss of property 
contemplation of sec. 1586, R. S., so as to by washing overboard at time when wind 
be allowed reimbursement of expenses in- was force “‘6’’—‘‘strong breeze’”’—such as 
curred while at home for emergency civil- caused previous shifting of deck cargo, 
ian medical attention and hospitalization, may not be attributed to “peril of the sea’ 
in absence of naval hospital, etc., facilities. 94 relieving carrier of liability for such loss, 
“Organization of Government employees’”’— but is to be regarded as having been oc- 
prohibition in sec. 401, Third Deficiency casioned by faulty stowage by carrier-___- 242 
Appro. Act, 1946, against use of appro- “Retired pay”: 
priations or funds available for obligations Enlisted naval reservists transferred to 
during fiscal year 1947 to pay salary or Honorary Retired List and receiving pay 
























wages of persons who are members of 
“organization of Government employees” 
which asserts right to strike against Govt. 
is applicable to membership in any organi- 
zation having for its purpose welfare of, 
and majority of whose voting membership 


under sec. 310, Naval Reserve Act of 
1938, may be regarded as in receipt of 
“retired pay” within meaning of sec. 11, 
act of Sept. 7, 1944, making service credit 
benefits of act retroactive to June 1, 1942, 
for personnel in receipt of ‘‘retired pay’”’ 









is composed of, Govt. employees, and is orb Gia C Oi i ob sc cecct dsncites 152 

not limited in its application to member- Navy enlisted men transferred to Fleet 

ship in organization composed exclusively Reserve, either prior or subsequent to 

of Govt. employees..................-..-. lll June 1, 1942, and receiving retainer pay 
“Other than public quarters’’—housing under Naval Reserve Act of 1938 are to 

facilities, designated as “‘staff dwellings,” be regarded as in receipt of ‘‘retired pay”’ 

constructed and controlled by cost-plus within meaning of sec. 11, act of Sept. 7, 

contractor in connection with operation of 1944, making service credit benefits of 

Govt.-owned, contractor-operated plant act retroactive to June 1, 1942, for per- 

are to be regarded as “other than public sonnel in receipt of “retired pay’’ on 

quarters” within meaning of act of July a isd c ith isacccknsdntiinsiincss 152 


“Separated from service’”’—employee sepa- 
rated from one temporary position and 
employed the next day, without break in 
service, in another temporary position 
under same leave system in different 
agency, there being no right of transfer 
under sec. 18.9 of War Service Regs., as 
revised, is to be regarded as “‘separated 
from service” and, therefore, entitled to 
lump-sum payment under act of Dec. 21, 
1944, for annual leave to her credit at date 
of separation; and employee will not be 
required to refund any part of such lump- 
sum payment to employing agency-_-_-..... 88 

“Strike”—stoppage of work by purchase and 
hire carpenters of Veterans’ Adm. on 
instructions from their local union because 
of hiring of nonunion employees by Govt. 
constitutes strike against Govt. within 
purview of prohibition in sec. 401, Third 
Deficiency Appro. Act, 1946_............. 853 

“Three months”—active-service interrup- 
tion of “‘ninety days’’ specified in par. 5, 
sec. 10, Pay Readjustment Act of 1942, as 
added by sec. 8, Armed Forces Voluntary 


2, 1945, which Army personnel and their 
dependents, if any, are permitted to oc- 
cupy on rental basis without loss of quar- 
ters or rental allowance-__...............-- 69 
“Parent”—term “parent” used in act of 
Dec. 17, 1919, as amended, to designate 
class of persons whom Sec. of War may 
determine to have been dependent for 
purposes of payment of six months’ death 
gratuity in event of death of designated 
beneficiary prior to payment thereof, has 
reference only to natural father or mother 
of decedent, and, therefore, stepfather 
standing in loco parentis to deceased Army 
enlisted man may not be regarded as 
“parent” entitled to such gratuity where 
death of only designated beneficiary 
(mother) occurred prior to the decedent’s 
tiie haa ia dn akin aie 723 
“Parents”—words “dependent parents” as 
used in sec. 1, part II, E. O. No. 9587, 
designating such parents as members of 
“immediate family’ on account of whom 
employee is entitled, under sec. 201 (a), 
Independent Offices Appro. Act, 1946, to 
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Recruitment Act of 1945, which is to be “Unavoidable casualty”’—loss of postal funds 
disregarded in determining continuity of in postmaster’s custody through enemy 
active Federal service for enlistment al- invasion and seizure is to be regarded as 
lowance computation purposes, may not loss resulting from “unavoidable casualty” 
be regarded as meaning three-month within purview of act of Dee. 7, 1945, pre- 
period and, conversely, period of ‘‘three scribing, in such cases, method and measure 
months” specified in par. 4 of said 1942 act, of relief, and, as such, is specifically ex- 
as amended, within which enlisted man cepted (5 U. S. Code 384) from provisions 
may enlist or reenlist in regular service in 5 U. 8S. Code 383, 384, authorizing Gen- 
after discharge and be entitled to enlist- eral Accounting Office, with consent of 
ment allowance, may not be considered as Postmaster General, to relieve Postal 
ninety days Service employees of liability arising from 

“Transfer’”—authority provided by sec. 1, accountability for public moneys 
administrative expense statute of Aug. 2, “‘Wage boards or other wage-fixing author- 
1946, for payment of expenses of employee’s ities”’—“‘purchase and hire’ construction 
travel and transportation of his dependents work employees whose rates of pay are 
and household effects on change of station prescribed under general administrative 
in connection with “transfer” from one authority to conform with local prevailing 
department to another applies only to wage scales are not within purview of 40 
proper cases of transfer pursuant to and in hour week statute of Mar. 28, 1934, appli- 
accordance with procedure prescribed in cable to employees whose wages are estab- 
connection with administration of civil lished by ‘“‘wage boards or other wage- 
service laws and regulations, and not to fixing authorities,”’ so that such employees 
cases where formal resignations are sub- may, pursuant to prospectively effective 
mitted to one agency and new appoint- administrative determination, be paid 
ments issued by other, irrespective of overtime compensation for hours worked 
whether there is break in service of one or in excess of 8 daily, without regard to total 
more days ‘ 3 hours worked in week 





